In one sense no reported case can ever be 

obsolete while the laws and judicial usages of 

English-speaking countries are what they are : 

that is, no man can say beforehand that any given 

case, however antiquated or trifling it may appear 

in itself to be, may not at some time have its use 

for the modern practitioner or text-writer. Every 

decision in the books is part of the history of the 

law, and no part of that history can be absolutely 

insignificant—(Sir Frederick Pollock, Bart., LL.D., 

Corpus Professor of Jurisprudence in the University 
of Oxford.) 

Accurate knowledge of the present state of the 
law upon any subject involves necessarily the 
history of the development of the law upon that 
subject, which can only be attained by following 
down the decisions touching upon it. — (Francis 
M. Scott, Justice, Supreme Court, New York.) 

The law is the last interpretation of the law 
given by the last Judge. 

The enunciation of the most elementary principle 
of law is frequently met by a demand for 
*‘an authority in support of that proposition . . . 

No time spent upon providing oneself with a 
precedent is ever wasted even though the book 
may have to be judiciously hidden from view until 
required.—(The Hon’ble Sir Cecil Walsh, Kt., K. C., 
Ex-Offg., Chief Justice, Allahabad High Court.) 

T he last Judicial Interpretation of the law is 
the Law on which your case hangs. 

To correctly appraise a Judicial decision, it is 
important to know later applications of its rules 
to varying states of facts by way of extension or 
qualification .— (S. Shepard, Chief Justice, Court of 
Appeal, Washington (U. S. A).) 
















Complete Library of Central Statute Lav 


SPECIAL FEATURES 

1. All existing Central > Acts of All India Importance are 
given. 

2. Acts are arranged In the alphabetical order of their 
Short Titles, omitting the prefix ‘The’ or ‘The Indian’ in 
the title. 

3. After all the Acts, the existing non-temporary Central 
Ordinances are given and arranged also alphabetically. 

4. A few Acts enacted by British Parliament but still appli¬ 
cable to India or the information about which is useful 
in India are also Included. 

5. Provincial or State amendments to the provisions of the 
Central Acts are given in their appropriate places wher¬ 
ever It Is possible. 

6. Rules made by the Central Government under an enact¬ 
ment are, wherever possible, indicated In appropriate 
places along with their Gazette references. 

7. AH the amendments, repeals and adaptations are care¬ 
fully traced and incorporated in the text of the enact¬ 
ment. 

8. Date of the commencement of an enactment or that of 
the amendment Is given where published in the Gazette. 

9. A verbatim reproduction of the Statement of Objects and 
Reasons is invariably given, except in a few cases in 
which it was not available. 

10. Useful notes on the provisions of an enactment culled from 
the Statement of Objects and Reasons and the Select 
Committee Report are given under those provisions. 

11. A statement showing how an Act is affected by subse¬ 
quent amendment, adaptation or repeal In part is given. 

12. Wherever possible cognate provisions are indicated. 

13. Important case-law given in the form of Notes with 
appropriate headings under the respective statutory 

provisions. 

14. Comparative table showing the parallel provisions of the 
present and past Acts is given wherever necessary. 

15. Central Acts enacted during the period Intervening 
between the publications of the first and the last volumes 
of the series will be included In the last volume. 

16. A complete list of all the Acts and Ordinancesjlncluded 
in the series will be given In the last volume. 

17. A consolidated Subject Index will form the last jtem pf 
this series. 



2AMSF—8/SI (« PP.) 


• \ 


tedrisor 


"M. 


.*>. lu. 



r\ il; r * 


A. l.R. PUB LIGATION 



i^aup-nra 


rs ib 


*:• fc 

\ I 


01 o*. 


It 


i i 4 v ; 


r - Hi 


S'- 5 * 

• > II 


• » 


L k * .i 


v ^ * '' * 

• S .As. 


• * 


n? 


? .3» 1 f!' * 


.x * 


THE 


A. I. R. MANUAL 

UNREPEALED CENTRAL ACTS 

/ 

( CIVIL AND CRIMINAL ) 


2nd Edition 



VOLUME XIII 


PRESIDENTIAL AND VICE-PRESIDENTIAL 

ELECTIONS ACT, 1952 

t o 

RUBBER ACT, 1947 



• * 


* * 


J 


THE 


ALE INDIA 

fV tc ' 


REPORTER ltd 


A * - • • 


• J 


\ ■ 



.Registered Office : 

edovi House, Medows Street, 
Fort, Bombay. 

I**- W 


Address (or Correspondence 


Nagpur 


*!*!: * 


<>i ' '' 1 " 


jf:: 


ee 


■ mm 


■m j:!: 
.•?. v \:. 


• •. S 


£1^ r 

c All Ri&htf'Rtilived J 


* ' * ' 


• # e •• i » t » • • 


• • “NUv- 


V 




(1) This volume includes, ajl Actf falling within its alphabetical 

limits and in-existence on i5tli-Jdayj 1961. 

(2) Each of the Acts included is brought up to the date mentioned 

below the title of that Act where such title first occurs. 

(3) The case-law is complete till 31st December, 1961. 



FIRST EDITION 1946. 


SECOND EDITION 


it 




1959 


T 

k 


i 


**r. 


r k 




V 


*- • v 

I m 


K 






V T H 

X 'Jar- \ 


• ? V. 


T* * 


* i 


S> 


$r 'V* 




■ > "% A ' i t f k’ V V- 'rr ^ ” r - ^ 'A* , ;• ’ r •; 


9 I * 

\ J •/ > 1 


\ * 




J*V» ", > 


AUTHORS 


1ST EDITION 


I” ^ • 


r - v 


V. V. CHIT ALE Y, b.a., ll.b. 


•i 4 * 


-t <• * % 


Senior Advocate , Supreme Court% Bombay 




AND 


S. APPIJ RAO, B.A., B.L. 

Advocate, High Court, Madras 
Chief Editor, " ZTie AW India Reporter” 


/ 

A .. 





- r/T-r^rr- 

f’ ‘ _L . . . _ 


- • •*/' 


p- a yr 

4. **• . . *w l • ' W • ^ . V.. . 


o t 


2ND EDITION 

IX V# CHITALEY, B.A.) LL.B.) Advocate 




St W 

, S. APPU RAO, B.A., B.L. 

\ ~"\ \ \ ^Advocate, High Court, Madras 

^ Chie f E ditor. ”The All India Reporter ” 


i, 



6 



TC. 


r-1 


# < 






/ M 






ir 


- ■ • - -rr 

- s>* i, 


, 4 


i r. 

IV 1 


l > • * 


Printed by G. D. KHANNA 
at the All India Reporter Press 



r 


* 


PREFACE 

( Reprinted from First Volume ) 




We have great pleasure to place before the public the second edition 
of the A. I. R. Manual containing all the unrepealed Central Acts of India 
(of all-India importance), amended up-to-date, together with the case-law 
relating to each Act. 

Since the last edition was published in 1946-1948, vast additions and 
changes have taken place in the statute law of this country. 

Out of the 502 Central Acts included in the first edition, 145 Acts 
have been repealed, and 236 new Acts have been passed besides 331 repeal¬ 
ing and amending Acts, 69 Acts of provincial application and 76 Appropria¬ 
tion Acts. Though the Acts of provincial application and the Appropriation 
Acts have not been included in this edition, all the amendments have been 
incorporated and all the 236 new Acts above mentioned have been included 
in this edition. In addition, there have been 16 Adaptation Orders passed 
in consequence of Independence and the new Constitution and the adapta¬ 
tions made by all these Adaptation Orders have had to be incorporated. 

These figures are by themselves enough to show the importance of 
this edition to the legal profession as well as to the Courts in India. 

The scheme of the publication is given at the beginning of this 
volume. It will be seen that the main features of the first edition have been 
retained in this edition. The Preface to the first edition (which is reprinted 
in volume I) may be read as part of this Preface, in this connection. 


In conclusion we wish to place on record our sincere thanks to the 
following gentlemen for their assistance in bringing out this edition: Messrs. 
D» W. Chitaley, B.A., LL.B., W. W. Chitaley, B.A., ll.b., V. S. Balkundi, 
B.A., LL.B., R. G. Dhoble, B.A., LL.B., V. B. Bakhale, M.A., LL.B., D. H. 
Zadgaonkar, B.A., LL.B., K. S. Bakre, B.Sc., LL.B., D. R, Rajandekar, B.A., 
LL.B., V. R. Buche, B.A., LL.B., G. M. Jatar, B.A., LL.B., M. Kuppuswami, 
B.A., B.L., H. G. Pathak, B.A., LL.B., P. A. Bakre, B.A., LL.B., G. B. Shidhaye, 
LL.B., Advocate, and J, G. Patankar. 


m 



July, 1959. 
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D. V. C. 
Si Ai R 







» . * y 

Vf V v 


• .'i c>J .1 ‘jr'.t io 

o.qrrf -tts o ) 

\ cJjss o%‘ ! tsi 


j* | ^.4 '■% f - ** - • *•’ 

/- i JiJ I .J ^ t ; . 




srf t • :• O 


jq^i v - s j 


,~ir, v,?ii 


• i 




• i - r 

Uw y 


.! «ja, ■ 


i * • 


^?.C q 


"> -1 


i ?.id r i i. 


> - , - v 


:* :71 


i • ^ 


*/ 11 i 


. 


a i 


nr ft!L :aii 


4 < 


o:i T 


• ’.if'// ‘ K ..-JfiTDU 


«r ,r > ni 


-lysrr (I fnulo-.i nt 


t3Uifjrr;, a 


qniwoilol 

—;- tt "77a .vsis irtO W *<JL 


i.jjl ..a. a iu .u .m fi £i.aji ,.A.a 

dldfiH Jd , 5 i -> T. ,, A ''T ( 

VI •£> ,.ri. la , £,n ,-"'tot'S *M .V 

<? r *i,jj y.3 K 'diicisa r ' O M ,.j,a ,.A.e 

ItJs*! .6 ,T has . ^leovjvbA ,.a,jj ..a.st 


i 




• t i i’ r**r N««J 

j #V 

v" . ’ > 


■i 




Ar.i*r4 

\W 











..... 



CONTENTS OP VOLUME XIII 

I 


Presidential and Vice-Presidential Elections Act, 1952 (XXXI of 

1952) ... 


Ml 


President’s Pension Act, 1951 (XXX of 1951) 

Press and Registration of Books Act, 1867 (XXV of 1867) 
Prevention of Corruption Act, 1947 (II of 1947) 

Prevention of Cruelty to Animals Act, 1890 (XI of 1890) 
Prevention of Cruelty to Animals Act, 1960 (LIX of 1960) 
Prevention of Food Adulteration Act, 1954 (XXXVII of 1954) 
Prevention of Seditious Meetings Act, 1911 (X of 1911) 

Preventive Detention Act, 1950 (IV of 1950) 

Prisoners Act, 1900 (III of 1900) ... 

Prisoners (Attendance in Courts) Act, 1955 (XXXII of 1955) 
Prisons Act, 1894 (IX of 1894) ... 

Prize Competitions Act, 1955 (XLII of 1955) 

Probation of Offenders Act, 1958 (XX of 1958) 

Procedure of the High Court for Uttar Pradesh, 1869 (XIII of 


Professions Tax Limitation (Amendment and Validation) Act, 1949 
(LXI of 1949) . 

Promissory Notes (Stamp) Act, 1926 (XI of 1926) 

Provident Funds Act, 1925 (XIX of 1925) ... 

Provincial Insolvency Act, 1920 (V of 1920) ... 

Provincial Small Cause Courts Act, 1887 (IX of 1887) ... 
Provisional Collection of Taxes Act, 1931 (XVI of 1931) 

Public Accountants’ Default Act, 1850 (XII of 1850) ... 

Public Debt Act, 1944 (XVIII of 1944) 

Public Employment (Requirement as to Residence) Act, 1957 
(XLIV of 1957). 


Public Gambling Act, 1867 (III of 1867) 

Public Premises (Eviction of Unauthorised Occupants) Act, 1958 

(XXXII of 1958). 


Public Servants (Inquiries) Act, 1850 (XXXVII of 1850) 

Public Suits Validation Act, 1932 (XI of 1932) 

Public Wakfs (Extension of Limitation) Act, 1959 (XXIX of 1959) ... 
Punjab Laws Act, 1872 (IV of 1872) 

Punjab Laws (Amendment) Act, 1878 (XII of 1878) 

Railway Board Act, 1905 (IV of 1905) 

Railway Companies Act, 1895 (X of 1895) ... 

Companies (Emergency Provisions) Act, 1951 (LI of 
"® 1 ) ... 

Railway Companies (Substitution of Parties in Civil Proceedings) 

Act, 1946 (XIV of 1946) . 

Railway Passenger Fares (Repeal) Act, 1961 (VIII of 1961). 

Railway Protection Force Act, 1957 (XXIII of 1957) ... 

Railways Act, 1890 (IX of 1890) ... 

Railways (Local Authorities’ Taxation) Act, 1941 (XXV of 1941) ... 


Pages 

1 

8 

8 

31 

63 

74 

89 

110 

113 

166 

181 

185 

213 

219 

226 

227 

228 
229 
243 
467 
540 
542 
544 

557 

559 

588 

593 

602 

604 

605 

614 

615 

616 

619 

625 

627 

628 
633 
783 


VI 


CONTENTS 


Pages 


Railway Stores (Unlawful Possession) Act, 1955 (LI of 1955) ... 786 

Raipur and Khattra Laws Act, 1879 (XIX of 1879) ... ... 787 

Rajasthan and Madhya Pradesh (Transfer of Territories) Act, 1959 

(XLVII of 1959) ... ... ... ... ... 788 

Rajasthan High Court Ordinance, 1949 (No. XV of 1949) ... 793 

Rajghat Samadhi Act, 1951 (XLI of 1951) ... ... ... 793 

Reciprocity Act, 1943 (IX of 1943) ... ... ... 796 

Red Cross Society Act, 1920 (XV of 1920) ... ... ... 798 

Red Cross Society (Allocation of Property) Act, 1936 (XVIII of 

1936) ... ... ... ... ... ... 805 

Reformatory Schools Act, 1897 (VIII of 1897) ... ... 807 

Registration Act, 1908 (XVI of 1908) ... ... ... 820 

Registration of Foreigners Act, 1939 (XVI of 1939) ... ... 963 

Registration of Ships Act, 1841 (X of 1841) ... ... ... 966 

Registration of Ships Act (1841) Amendment Act, 1850 (XI of 

1850) ... ... ... ... ... ... 966 

Rehabilitation Finance Administration Act, 1948 (XII of 1948) ... 966 

Religious Endowments Act, 1863 (XX of 1863) ... ... 974 

Religious Societies Act, 1880 (I of 1880) ... ... ... 993 

Representation of the People Act, 1950 (XLIII of 1950) ... 996 

Representation of the People Act, 1951 (XLIII of 1951) ... 1018 

Representation of the People (Miscellaneous Provisions) Act, 1956 

(LXXXVIII of 1956) ... ... ... ... H77 

Requisitioned Land (Apportionment of Compensation) Act, 1949 

(LI of 1949) ... ... ... ... ... H79 

Requisitioning and Acquisition of Immovable Property Act, 1952 

(XXX of 1952) ... ... ... ... ... 1181 

Reserve and Auxiliary Air Forces Act, 1952 (LXII of 1952) ... 1193 

Reserve Bank of India Act, 1934 (II of 1934)... ... ... 1202 

Reserve Bank of India (Amendment and Miscellaneous Provisions) 

Act, 1953 (LIV of 1953) ... ... ... ... 1238 

Reserve Bank (Transfer to Public Ownership) Act, 1948 (LXII of 

1948) ... ... ... ... ... ... 1239 

Reserve Forces Act, 1888 (IV of 1888) ... ... ... 1241 

Revenue Recovery Act, 1890 (I of 1890) ... ... ... 1244 

Rice Milling Industry (Regulation) Act, 1958 (XXI of 1958) 1250 

Rifles Act, 1920 (XXIII of 1920) ... ... ... ", 1257 

River Boards Act, 1956 (XLIX of 1956) ... ... ... 1257 

Road Transport Corporations Act, 1950 (LXIV of 1950) ... 1265 

Rubber Act, 1947 (XXIV of 1947) ... ... ’ 1284 







CHRONOLOGICAL LIST OF ACTS 

IN VOLUME XIII 


X of 1841 

XI of 1850 

-XII of 1850 
XXXVII of 1850 .” 
XX of 1863 

III of 1867 
IX of 1867 

XXV of 1867 ..I 

XIII of 1869 

IV of 1872 

XII of 1878 
XIX of 1879 

I of 1880 

IV of 1888 *" 

I of 1890 

IX of 1890 "* 

XI of 1890 

IX of of 1894 

X of 1895 

VIII of 1897 [[[ 

III of 1900 

IV of 1905 
XVI of 1908 

X of 1911 ’’’ 

V of 1920 ‘ 

XV of 1920 
XXIII of 1920 
XIX of 1925 

XI of 1926 

xvi of i93i ;;; 

XI of 1932 

II of 1934 
XVIII of 1936 

XVI of 1939 
XXV of 1941 

sij. ! * 

IX of 1943' 

XVIII of 1944 

XIV of 1946 

.!* .! *2t JU.' 

31 of 1947 




(1841) 


• • • 


• •9 


• M 


• 


• • • 


Registration of Ships Act... 
Registration of Ships Act 
Amendment Act 

Public Accountants’ Default Act 
Public Servants (Inquiries) Act 
Religious Endowments Act 
Public Gambling Act 
Provincial Small Cause Courts Act ... 
Press and Registration of Books Act... 


• • • 


• • • 


• • • 


• • • 


• •I 


• • • 


• • • 


• • • 






• • • 


• • • 


• • • 


• It 


• • • 


• • • 


• • • 


• • • 


• • • 


• • • 


• • • 


• • • 


• I I 




• • 


• • • 




Pages 

966 


966 

542 

593 

974 

559 

467 

8 


Pradesh 

• 99 

226 

Punjab Laws Act 

• • • 

605 

Punjab Laws (Amendment) Act 

• • • 

614 

Raipur and Khattra Laws Act 

• • • 

787 

Religious Societies Act ... 

• 9 • 

993 

Reserve Forces Act 

• • • 

1241 

Revenue Recovery Act ... 

• • • 

1244 

Railways Act... 

999 

633 

Prevention of Cruelty to Animals Act 

63 

Prisons Act ... 

999 

185 

Railway Companies Act... 

• • • 

616 

Reformatory Schools Act 

• t • 

807 

Prisoners Act 

• • • 

166 

Railway Board Act 

• 99 

615 

Registration Act 

*» * * 

• • • 

820 

Prevention of Seditious Meetings Act 

110 

Provincial Insolvency Act 

• •9 

243 

Red Cross Society Act ... 

• • • 

798 

Rifles Act 

• 99 

1257 

Provident Funds Act 

... 

229 

Promissory Notes (Stamp) Act 


228 

Provisional Collection of Taxes Act... 

540 

Public Suits Validation Act 


602 

Reserve Bank of India Act 

999 

1202 

Red Cross Society (Allocation 

of 


Property) Act... 

• •• 

805 

Registration of Foreigners Act 

♦ • • 

963 

Railways (Local Authorities’ Taxa- 


tion) Act ... 

• • 9 

783 

Reciprocity Act 

• • m 

796 

Public Debt Act 

• 09 

544 

Railway Companies (Substitution of 


Parties in Civil Proceedings) Act... 

625 

Prevention of Corruption Act 

• • • 

31 






Vlll 


CHBONOLOGICAL LIST OF ACTS (COncld.) 


XXIV of 1947 
XII of 1948 

LXII of 1948 

XV of 1949 
LI of 1949 

LXI of 1949 

IV of 1950 
XLIII of 1950 
LXIV of 1950 
XXX of 1951 
XLI of 1951 
XLIII of 1951 
LI of 1951 

XXX of 1952 

XXXI of 1952 

LXII of 1952 
LIV of 1953 

XXXVII of 1954 ... 

XXXII of 1955 ... 

XLII of 1955 

LI of 1955 

XLIX of 1956 ... 

LXXXVIII of 1956 

XXIII of 1957 ... 

XLIV of 1957 

XX of 1958 

XXI of 1958 

XXXII of 1958 ... 

XXIX of 1959 ... 

XLVII of 1959 ... 

LIX of 1960 
VIII of 1961 


... Rubber Act ... 

... Rehabilitation Finance Administra¬ 
tion Act 

... Reserve Bank (Transfer to Public 

Ownership) Act 

... Rajasthan High Court Ordinance ... 

... Requisitioned Land (Apportionment 

of Compensation) Act... 

... Professions Tax Limitation (Amend¬ 
ment and Validation) Act 

... Preventive Detention Act 

... Representation of the People Act ... 

... Road Transport Corporations Act ... 

... President’s Pension Act... 

... Rajghat Samadhi Act 

... Representation of the People Act ... 

... Railway Companies (Emergency Pro¬ 
visions) Act 

... Requisitioning and Acquisition of 
Immovable Property Act 

... Presidential and Vice-Presidential 

Elections Act 

... Reserve and Auxiliary Air Forces Act 

Reserve Bank of India (Amendment 
and Miscellaneous Provisions) Act 

... Prevention of Food Adulteration Act 

... Prisoners (Attendance in Courts) Act 

... Prize Competitions Act ... 

... Railway Stores (Unlawful Posses¬ 
sion) Act ... 

... River Boards Act 

... Representation of the People (Miscel¬ 
laneous Provisions) Act 

... Railway Protection Force Act 

... Public Employment (Requirement as 

to Residence) Act 

... Probation of Offenders Act 

... Rice Milling Industry (Regulation) Act 

... Public Premises (Eviction of Un¬ 
authorised Occupants) Act 

... Public Wakfs (Extension of Limita¬ 
tion) Act ... 

... Rajasthan and Madhya Pradesh 
(Transfer of Territories) Act 

... Prevention of Cruelty to Animals Act 

... Railway Passenger Fares (Repeal) Act 


Pages 

1284 

966 

1239 

793 

1179 

227 

113- 

996 

1265 

8 

793 

ioia 



1181 

i 

1193 

1233 

89 

181 

213 


786 

1257 

1177 

628 

557 

219 

1256 

588 

604 

783 

74 

627' 



ABBREVIATIONS 



(i) Relating to Journals and Reports. 


A.I.R. 1914 All., Bom., eto. ... All India 

Reporter, Allahabad, Bombay, etc., 
sections of the respective years. 
Agra. H.C.R.... Agra High Court Reports. 

A, M. L. J. ... Ajmer-Merwara Law 

Journal. 

All. or I.L.R. All. ... Indian Law Re¬ 
ports, Allahabad Series. 

All. L. Jour. ... Allahabad Law Journal. 
All. W. N. ... Allahabad Weekly Notes. 
All. W.R.... Allahabad Weekly Reporter. 
All E. R. ... All England Law Reports. 

I. L. R. Andhra (Andh. Pra.) ... Indian 

Law Reports, Andhra (Andhra 
Pradesh) Series. 

Andh. L. T. ... Andhra Law Times. 
Andhra (or Andh.) W. R. ... Andhra 

Weekly Reporter. 

I. L. R. Assam ... Indian Law Reports, 

Assam Series. 

Avadh W. N. ... Avadh (or Oudh) 

Weekly Notes. 

App. Cas. ... Law Reports, Appeal Cases 

(England). 

Beng. L. R. ... Bengal Law Reports. 

B. L. J. R. or Bihar L. J. R. ... Bihar 

Law Journal Reports. 

B. R. ... Bihar Reports. 

Bom. or I. L. R. Bom. ... Indian Law 

Reports, Bombay Series. 

Bom, H. 0. R. ... Bombay High Court 

Reports. 

Bom. L. R. ... Bombay Law Reporter. 
Bom. P. J.... Bombay Printed Judgments, 
Bur. L. Jour. ... Burma Law Journal. 
Bur. L. R. ... Burma Law Reports. 

Bur. L. Tim. ... Burma Law Times. 

Cal. or I. L. R. Cal. ... Indian Law Re. 

ports, Calcutta Series. 

Cal. L. Jour. ... Calcutta Law Journal. 


Cal. L. R. ... Calcutta Law Reports. 

Cal. W. N. ... Calcutta Weekly Notes. 
Cal. W. N. (D. R.) ... Calcutta Weekl; 

Notes (Dacca Reports). 

C. P. L, R, ... Central Provinces La\ 


!&• 



••• Law Reports, Chancery (England] 

. ... Coryton's Reports. 

J?r Ori. L. Jour. ... Criminal La\ 
Journal: 


# 1 - * 






*:: Sic". " 


I. L. R. Cut. ... Indian Law Reports. 

Cuttack Series. 

Cut. L. T. ... Cuttack Law Times. 

E. P. or East Punj. ... East Punjab. 

I. L. R. E. P. or East Punj. ... Indian 

Law Reports, East Punjab Series. 

E. R. ... English Reports (England). 
P. C. R. ... Federal Court Reports. 

F. L. J. ... Federal Law Journal, 

Hay ... Hay’s Reports. 

Him. Pra. ... Himachal Pradesh. 

Hyde ... Hyde’s Reports. 

Hyd. ... Hyderabad. 

I. L. R. Hyd. ... Indian Law ReportB, 

Hyderabad Series. 

Ind. App.... Law Reports, Indian Appeals. 
Ind. Cas. ... Indian Cases. 

Ind. Jur. (n. s.) ... Indian Jurist (New 

Series). 

Ind. Jur. (o. s.) ... Indian Jurist (Old 

Series). 

Ind. Rul. ... Indian Rulings. 

I. T. C. ... Income Tax Cases. 

I. T. R. ... Income Tax Reports. 

J. & K. ... Jammu & Kashmir. 

J. & K. L. R. ... Jammu & Kashmir Law 

Reports. 

J. L. R. or Jaipur L. R. ... Jaipur Law 

Reports. 

Jab. L. J. ... Jabalpur Law Journal. 

I. L. R. Kar. ... Indian Law Reports, 

Karachi Series. 

I. L. R. Ker. (or Kerala) ... Indian Law 

Reports, Kerala Series. 

K. L. T. or Ker. L. T_Kerala Law Times. 

K. B. ... Law Reports, King’s Bench 

(England). 

Knapp ... Knapp’s Reports. 

Lab. A. C. ... Labour Appeal Cases. 

Lab, L. J. ... Labour Law Journal. 

I. L. R. Lah. ... Indian Law Reports, 

Lahore Series. 

Lah. L. Jour. ... Lahore Law Journal. 
Lah. L. T. ... Lahore Law Times. 

L. J. ... Law Journal (England). 

L. R. ... Law Reports (England). 

Law Ed. ... Lawyers’ Edition. 

L. R. A. ... Law Reporter, Allahabad. 
Low. Bur. Rul. or L. B. R. ... Lower 

Burma Rulings. 






X 


ABBREVIATIONS (contd.) 


Luck, or I. L. R. Luck. ... Indian Law 

Reports, Lucknow Series. 

Madh. B. or M. B. ... Madhya Bharat. 

I. L. R. Madh. B. ... Indian Law Reports, 

Madhya Bharat Series. 

Madh. B. L. J. ... Madhya Bharat Law 

Journal. 

Madh. B. L. R. ... Madhya Bharat Law 

Reporter. 

I. L. R. Madh. Pra. or M. P. ... Indian 

Law Reports, Madhya Pradesh 
Series. 

M. P. 0. ... Madhya Pradesh Cases. 

M. P. L. J. ... Madhya Pradesh Law 

Journal. 

Mad. or I. L. R. Mad. ... Indian Law 

Reports, Madras Series. 

Mad. H. C. R. ... Madras High Court 

Reports. 

Mad. L. Jour. ... Madras Law Journal. 
Mad. L. Tim. ... Madras Law Times. 
Mad. L. W. ... Madras Law Weekly. 
Mad. W. N. ... Madras Weekly Notes. 
Marsh ... Marshall’s Reports. 

M. L. R. or Marwar L. R. ... Marwar 

Law Reporter. 

Moo. Ind. App. ... Moore’s Indian Appeals. 
Moo. P. C. C. ... Moore’s Privy Council 

Cases. 

Mys. Mysore. 

I. L. R. Mys. ... Indian Law Reports, 

Mysore Series. 

Mys. H. C. R. ... Mysore High Court 

Reports. 

Mys. L. J. ... Mysore Law Journal. 

I. L. R. Nag. ... Indian Law Reports, 

Nagpur Series. 

Nag. L. Jour. ... Nagpur Law Journal. 
Nag. L. R. ... Nagpur Law Reports. 

N. -W. P. H. C. R. ... North-West Pro¬ 

vinces High Court Reports. 

Oudh Cas. ... Oudh Cases. 

Oudh L. Jour. ... Oudh Law Journal. 
Oudh L. R. ... Oudh Law Reports. 
Oudh S. C. ... Oudh Select Cases. 
Oudh W. N. ... Oudh Weekly Notes. 

Pak. L. R. Lahore ... Pakistan Law Re¬ 
ports, Lahore. 

I. L. R. Patiala ... Indian Law Reports, 

Patiala Series. 

Pat. or I. L. R. Pat. ... Indian Law 

Reports, Patna Series. 

Pat. H. C. C. ... Patna High Court Cases. 
Pat. L. Jour. ... Patna Law Journal. 

Pat. L. R. ... Patna Law Reporter. 
Pat. L. Tim. ... Patna Law Times. 

Pat. L. W. ... Patna Law Weekly. 

Pat. W. N. ^ Patna Weekly Notes. 


Pepsu L. R. ... Pepsu Law Reports. 

I. L. R. Punj. ... Indian Law Reports* 

Punjab Series. 

Pun. L. R. ... Punjab Law Reporter. 

Pun. Re. ... Punjab Records. 

Pun. W. R. ... Punjab Weekly Reporter. 

Q. B. ... Law Reports, Queen’s Bench 

(England). 

Raj ... Rajasthan. 

I. L. R. Raj. ... Indian Law Reports, 

Rajasthan Series. 

R. L. W. or Raj. L. W. ... Rajasthan 

Law Weekly. 

Rang, or I. L. R. Rang. ... Indian Law 

Reports, Rangoon Series. 

Rang. L. R. ... Rangoon Law Reports. 
Rat. or Rat. Un. Cr. C. ... Ratanlal’s 

Unreported Criminal Cases. 

R. D. ... Revenue Decisions. 

R. R. ... Revised Reports (England). 

R. S. C. ... Rules of the Supreme Court 

I of England. 

Sar. ... Saraswati’s Privy Council Judg¬ 
ments. 

Sau. ... Saurashtra. 

Sau. L. R. ... Saurashtra Law Reporter. 
Shome L. R. ... Shome’s Law Reports. 
Sind L. R. ... Sind Law Reporter. 

S. C. A. ... Supreme Court Appeals. 

S. C. C. ... Supreme Court Cases. 

S. C. J. ... Supreme Court Journal. 

S. C. R. ... Supreme Court Reports. 
Suther. ... Sutherland’s Privy Council 

Judgments. 

Suth. W. R. ... Sutherland’s Weekly 

Reporter. 

Times L. R. ... Times Law Reports. 
Trav.-Co. or T. C. ... Travancore-Cochin. 
I. L. R. Trav.-Co. or T. C. ... Indian Law 

Reports, Travancore-Cochin Series. 

T. C. L. R. or Trav.-Co. L. R. ... Tra- 

vancore-Cochin Law Reports. 

T. L. J. or Trav. L. J. ... Travanoord 

Law Journal. 

U.P.B.R...United Provinces Board of 

Revenue. 

U. P. L. R. ... United Provinces Law 

Reports. 

Upp. Bur. Rul. or U. B. R. ... Upper 

Burma Rulings. 

U. S. ... Supreme Court of the United 

States Reports. 

Vindh. Pra. or Y. P. ... Vindhya Pradesh. 
Weir. ... Weir’s Criminal Rulings. 

W. L. R. ... Weekly Law Reports 

(England). 

W. R. (Eng.) Weekly Reporter 

(England). 



ABBREVIATIONS (OOfttd.) 




.Uutsti^nD .a«tbif>.: : 

A. 0. A. 0., 1948 


« ’ * 

‘ (ii) Relating to Adaptation Orders. 

..'■vi . 

Indian Independence (Adaptation of Central Acts and Ordi 
nances) Order, 1948. 


A, Ii« Ot, 1960 ... Adaptation of Laws Order, I960, 

1 A. L. 0., 1966 ... Adaptation of Laws (No. 1) Order, 1956. 

2 A. L. 0., 1956 ,... Adaptation of Laws (No. 2) Order. 1956. 

3 A. L. 0., 1956 ... Adaptation of Laws (No. 3) Order, 1956. 

% 

4 A. L. 0., 1957 ... Adaptation of Laws (No. 4) Order, 1967. 

6 A. L. 0., 1957 ... Adaptation of Laws (No. 5) Order, 1967. 

Andhra A. L. 0., 1963... Andhra Adaptation of Laws Order, 1953. 

An. P. A. L. 0., 1957 ... Andhra Pradesh Adaptation of Laws Order, 1967. 

A. 0., 1987 ... Government of India (Adaptation of Indian Laws) Order, 

1937, as modified by the Government of India (Adapta. 
tion of Indian Laws) Supplementary Order, 1937. 

A. 0. (P), 1987 ... The Government of India (Adaptation of Acts of Parliament) 

Order, 1987. 

% 

Bih. A. L. 0., 1967 ... Bihar Adaptation of Laws Order, 1957. 

Bom. A. L. 0., 1957 ... Central Acts on State and Concurrent Subjects (Bombay 

Adaptation) Order, 1957. 

Fr. Est. A. L. 0., 1954... French Establishments (Application of Laws) Order, 1954. 

Guj. A. L. 0., 1960 ... Gajarat Adaptation of Laws (State and Concurrent Subjects) 

Order, 1960. 

Kerala A. L. 0., 1956 ... Kerala Adaptation of Laws Order, 1956. 

Kerala A. L. 0., 1957 ... Kerala Adaptation of Laws (No. 2) Order, 1957. 

M. P. A. L. 0., 1956 ... Madhya Pradesh Adaptation of Laws (State and Concurrent 

Subjects) Order, 1956. 

Madras A. L. 0., 1954... Madras Adaptation of Laws Order, 1954. 

Madras A. L. O., 1957... Madras (Adaptation of Laws) (Central Acts) Order, 1957. 

Mah. A. L. 0., 1960 ... Maharashtra Adaptation of Laws (State and Concurrent 

Subjects) Order, 1960. 


(Hi) Other Abbreviations. 


A. ... Superior A placed above the 

word or words in a square 
bracket indicates that the 
word or words is or are the 
last in the series of general 
adaptations directed to be 
made by one or more of the 
Adaptation Orders published 
in the Gazette of India from 

1937 to 1957. 

Appellate Jurisdiction, Civil. 
Appellate Jurisdiction, Crimi- 
nal. 



App. 

Appr. 

Art. or A... 


Appendix or Appeal. 
Approved. 

Article. 


B. R. ... Board of Revenue. 

C. A. ... Court of Appeal. 

Civ. ... Civil. 

Cl. ... Clause. 


Cons. ... Considered. 

Cr. ... Criminal. 

Cr. L. ... Criminal Letters. 
Cr. Cir.... Criminal Circulars. 
Dies. ... Dissented. 






• • 
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ABBREVIATIONS (conoid.) 


Diet, ... Distinguished, 

D. B. -.. Division Bench. 

E. *.. Entry. 

Expl. Explained. 

F. A. ... First Appeal. 

F. B. ... Full Bench. 

F. C. ... Federal Court. 

F. N. ... Foot Note. 

Foil. ... Followed. 

G. I. ... Government of India. 

I. 0. ... The India (Adaptation of 

Existing Indian Laws) Order, 
1947. 

Illus. ... Illustrations. 

J. C. R.... Joint Committee Report. 

Jour. ... Journal. 

L. ... List. 

L. P. Letters Patent. 

Ni ... Note. 

No. ... Number. 

O. ... Order. 

O. 0. .... Original Jurisdiction, Civil. 


O. Cr. 
Over. 

P. 

Pr. orP 
Pt. 

P. C. 
Pre. 

R. 

Ref. 
Rel. on. 

R. S. C 
Rev. 

S. 

S. A. 

S. B. 

s. c. 

S. C. R 
S. 0. R 


S. N. ... 

W«6.f. ••. 
w.r.e.f. ... 


Original Jurisdiction, Criminal. 
Overruled. 

Page. 

Para. 

Point. 

Privy Council. 

Preamble. 

Rule. 

Referred or Reference. 

Relied on. 

Rules of Supreme Court. 

Revenue. 

Section. 

Second Appeal. 

Special Bench. 

Supreme Court. 

Select Committee Report. 
Statement of Objects and Rea¬ 
sons. 


Short Notes of Cases. 

With effect from. 

With retrospective effect fro: 


In foot-notes. 


(’66) means (1866); (’04) means (1904); 
(1989). 



«< 


Leans (1927); (’89) means 


Full year reference is given prior to 1866, like (1818) and not (’18); (1865) 
and not (’65) and so on, and to all Foreign cases. 

(S) Before the letters ‘A. I. R.' indicates that the case is included in the 
Select Edition of A. I. R. also. 


* Indicates that citation of a different case begins. 



NOTE 


From volume 7 of the A. I. R. 
Manual, 2nd Edition, the pages of each 
volume are numbered separately from 1 
onwards, instead of continuously from volume 
to volume. 























CORRECTION 


Vol. V. The Displaced Persons (Claims) Supplementary Act, 1954. 

Page 5742—Preamble : Foot-note (b). 

For the figures and words “17th May, 1952“ read "17th May, 1953”. 

Page 5743 Foot-note (a) under section 2—- 


1950V’ 'addib line a° f th , is c f00f * n ° te a l ter the brackets, figures and the word "(XLIV of 
1H50) add the words and figures “as amended by Act XL of 1952”. 


If 


three ^ ^ Same £o0t - note for the words “ two years” substitute the words 


liDC °i the TT foot - note for the fig^es and words “17th of May, 1952 
substitute the figures and words 17th of May, 1953”, 7 


ft 















UNREPEALED CENTRAL ACTS 


(CIVIL & CRIMINAL) 


VOLUME XIII 


[THE] PRESIDENTIAL AND VICE-PRESIDENTIAL 

ELECTIONS ACT, 1952 

(Act XXXI of 1952) 

[The Act printed here is as on 1-2-1961.] 


CON 

PART I 
PRELIMINARY 

Sections 

1. Short title. 

2. Definitions. 


PART II 

Conduct of Presidential and 
Vice-Presidential elections 

3. Returning Officer and his assist¬ 

ants. 

4. Appointment of dates for nomina¬ 

tions, etc. 

5. Nomination of candidates. 

6. Withdrawal of candidature. 

7. Death of candidate before poll. 

8. Procedure in contested and un¬ 

contested elections. 

9. Manner of voting at elections. 

10. Counting of votes. 

11. Declaration of results. 

12. Report of the result. 


ENTS 

PART III 

Disputes regarding elections 

13. Definitions. 

14. Election petitions. 

15. Form of petitions, etc., and pro¬ 

cedure. 

16. Relief that may be claimed by the 

petitioner. 

17. Orders of the Supreme Court. 

18. Grounds for declaring the election 

of a returned candidate to be 
void. 

19. Grounds for which a candidate 

other than the returned candi¬ 
date may be declared to have 
been elected. 

20. Transmission of orders to the 

Central Government and its 
publication. 

PART IV 

Miscellaneous 

21. Power to make rules. 

22. Maintenance of secrecy of voting. 

23. Jurisdiction of Civil Courts barred. 


STATEMENT OF OBJECTS AND REASONS 

“Article 54 of the Constitution provides Parliament and (b) the elected members of 
that the President of India shall be elected by the Legislative Assemblies of the States, and 
the members of an electoral college consisting Article 55 prescribes the manner in which 
of (a) the elected members of both Houses of the election shall be held. Article 00 provides 
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that the Vice-President shall be elected by 
the members of both Houses of Parliament 
assembled at a joint meeting. Article 71 (1) 
lays down that doubts and disputes arising 
out of or in connection with the election of a 
President or Vice-President shall be inquired 
into and decided by the Supreme Court. 
Article 71 (3) authorises Parliament to regulate 
by law, subject to the provisions of the 
Constitution, any matter relating to or con¬ 


nected with the election of a President or 
Vice-President. 

The Bill seeks to provide for the conduct of 
elections to the otfices of President and Vice- 
President, the decision of disputes arising 
out of or in connection with such elections, 
the corrupt practices and other offences at or 
in connection with such elections and other 
ancillary matters.” 

—Gaz. of Ind., 1952, Pt. II-Sec. 2, p. 9. 


[THE] PRESIDENTIAL AND VICE-PRESIDENTIAL 

ELECTIONS ACT, 1952 

(ACT XXXI OF 1952)* 

f 14th March , 1952. j 

An Act to regulate certain matters relating to or connected with elections 

to the offices of President and Vice-President of India 

BE it enacted by Parliament as follows : 

[a] For Statement of Objects and Reasons, see Caz. of Ind., 1952, Pt. II-Sec. 2, p. 9. 


PART I 

PRELIMINARY 

1. Short title. 

This Act may be called THE PRESIDENTIAL AND VICE-PRESIDENTIAL 
ELECTIONS ACT, 195 . 

2. Definitions. 

In this Act, unless the context otherwise requires,— 

(a) ‘‘article” means an article of the Constitution; 

(h) “election” means a Presidential election or Vice-Presidential election; 

(c) “Election Commission” means the Election Commission appointed by the 

President under article 324; 

(d) “Elector”, in relation to a Presidential election, means a member of the 

electoral college referred to in article 54, and in relation to a Vice- 
Presidential election, means a member of either House of Parliament; 

(e) “prescribed” means prescribed by rules made under this Act; 

(f) “Presidential election” means an election to fill the office of the 

President of India; 

(q) “Returning Officer” includes an Assistant Returning Officer performing 
any function which he is authorised to perform under sub-section (2) of 
section 3; 

(h) “Vice-Presidential election” 4neans an election to fill the office of the 
Vice-President of India. 


PART II 

CONDUCT OF PRESIDENTIAL AND VICE-PRESIDENTIAL ELECTIONS 

3. Returning Officer and his assistants. 

(1) For the purposes of each election the Election Commission shall, in 
consultation with the Central Government, appoint a Returning Officer who 
shall have his office in New Delhi and may also appoint one or more Assistant 
Returning Officers. 

(2) Subject to rules made under this Act, every Assistant Returning Officer 
shall be competent to perform all or any of the functions of the Returning 
Officer. 
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4. Appointment of dates for nominations, etc. 

(1) The Election Commission shall, by notification in the Ollicial Gazette, 
appoint for every election— 

fojthe last date for making nominations which shall be a date not later 
than the fourteenth day and not earlier than the eighth day after the 
date of publication of the notification under this sub-section ; 

(b) a date for the scrutiny of nominations which shall be a date not later 

than the third day after the last date for making nominations ; 

(c) the last date for the withdrawal of candidatures which shall be the third 

day after the date for the scrutiny of nominations ; 

(d) the date on which a poll shall, if necessary, be taken, which shall be a 

date not earlier than the fifteenth day after the last date for the 
withdrawal of candidatures. 

(2) In the case of the first Presidential and Vice-Presidential elections, the 
notifications under sub-section (l) shall be issued as soon as may be after both 
Houses of Parliament have been constituted. 

(3) In the case of an election to fill a vacancy caused by the expiration of 
the term of office of the President or Vice-President, the notification under 
sub-section (l) shall be issued on, or as soon as conveniently may be after, the 
sixtieth day before the expiration of the term of office of the outgoing 
President or Vice-President, as the case may be, and the dates shall be so 
appointed under the said sub-section that the election will be completed at 
such time as will enable the President or the Vice-President thereby elected 
to enter upon his office on the day following the expiration of the term of 
office of the outgoing President or Vice-President, as the case may be. 

(4) In the case of an election to fill a vacancy in the office of President or 
Vice-President occurring by reason of his death, resignation or removal or 
otherwise, the notification under sub-section (l) shall be issued as soon as may 
be after the occurrence of such vacancy. 

S. Nomination of candidates. 

(1) Any person may be nominated as a candidate for election to the office 
of President or Vice-President if he is qualified to be elected to that office 
under the Constitution. 

(2) Each candidate shall be nominated by a nomination paper completed in 
the prescribed form and subscribed by the candidate himself as assenting to 
the nomination and by two electors as proposer and seconder. 


6 . Withdrawal of candidature. 

(1) Any candidate may withdraw his candidature by a notice in writing in 
the prescribed form subscribed by him and delivered before three o’clock in 
the afternoon on the date fixed under clause (c) of sub-section (l) of section 4, 
to the Returning Officer either by such candidate in person or by his proposer 
or seconder who has been authorised in this behalf in writing by such 
candidate. 


(2) No person who has given a notice of withdrawal of his candidature 
under sub-section (1) shall be allowed to cancel the noticb. 

(3) The Returning Officer shall, on receiving a notice of withdrawal under 
sub-section (l), as soon as may be thereafter, cause a notice of the withdrawal 
to be affixed in some conspicuous place in his office. 


7. Death of candidate before poll. 

If a candidate, whose nomination has been made and is found to be in order 
on scrutiny, dies after the time fixed for nomination and a report of his death 
is received by the Returning Officer before the commencement of the poll, the 
Returning Officer shall, upon being satisfied of the fact of the death of the 
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candidate, countermand the poll and report the fact to the Election Commis¬ 
sion, and all proceedings with reference to the election shall be commenced 
anew in all respects as if for a new election: 

Provided that no further nomination shall be necessary in the case of a 
candidate whose nomination was valid at the time of the countermanding of 
the poll : 

Provided further that no person who has under sub-section (l) of section 6 
given a notice of withdrawal of his candidature before the countermanding of 
the poll shall be ineligible for being nominated as a candidate for the election 
after such countermanding. 

S. Procedure in contested and uncontested elections. 

If after the expiry of the period within which candidatures may be 
withdrawn under sub-section (l) of section 6_ 

(a) there is only one candidate who has been validly nominated and has not 

withdrawn his candidature in the manner and within the time specified 
in that sub-section, the Returning Officer shall forthwith declare such 
candidate to be duly elected to the office of President or Vice-President, 
as the case may be; 

(b) the number of candidates who have been duly nominated but have not 

so v/i'chdrawn their candidatures exceeds one, the Returning'Officer 
shall forthwith publish in such form and manner as may be prescribed 
a list containing the names in alphabetical order and addresses of 
candidates as given in the nomination papers, together with such other 
particulars as may be prescribed, and a poll shall be taken ; 

(c) there is no candidate who has been duly nominated and has not so 

withdrawn his candidature, the Returning Officer shall report the fact 
to the Election Commission and thereafter all the proceedings in relation 
to the election shall be commenced afresh and for that purpose the 
Election Commission shall cancel the notification issued under sub¬ 
section (1) of section 4 in respect of such election and issue another 
notification under that sub-section appointing the dates referred to in 
that sub-section for the purposes of such fresh election. 

9*. Manner of voting at elections. 

At every election where a poll is taken, votes shall be given by ballot in such 
manner as may be prescribed, and no votes shall be received by proxy. 

10. Counting of votes. 

At every election where a poll is taken, votes shall be counted by, or under 
the supervision of, the Returning Officer, and each candidate and one 
representative of each candidate authorised in writing by the candidate, shall 
have a right to be present at the time of counting. 

11. Declaration of results. 

When the counting of the votes has been completed, the Returning Officer 
shall forthwith declare the result of the election in the manner provided by 
this Act or the rules made thereunder. 

IS. Report of the result. 

As soon as may be after the result of an election has been declared, the 
Returning Officer shall report the result to the Central Government and* the 
Election Commission, and the Central Government shall cause to be published 
in the Official Gazette the declaration containing the name of the person 
elected to the office of President or Vice-President, as the case may be. 
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PART III 

Disputes regarding elections 

13* Definitions. 

In this Part, unless the context otherwise requires_ 

(a,] “candidate” means a person who has been or claims to have been duly- 
nominated as a candidate at an election, and any such person shall be 
deemed to have been a candidate as from the time when, with the 
election in prospect, he began to hold himself out as a prospective 
candidate; 

(b) “costs” means all costs, charges and expenses of, or incidental to, a trial 

of an election petition; 

(c) "returned candidate” means a candidate whose name has been published 

under section 12 as duly elected. 

14. Election petitions. 

(1) No election shall be called in question except by an election petition 
presented to the Supreme Court in accordance with the provisions of this Part 
and of the rules made by the Supreme Court under article 145. 

(2) An election petition calling in question an election may be presented on 
one or more of the grounds specified in sub-section (l) of section 18 and 
section 19 to the Supreme Court by any candidate at such election or by ten or 
more electors joined together as petitioners. 

(3) Any such petition may be presented at any time after the date of 
publication of the declaration containing the name of the returned candidate 
at the election under section 12 but not later than thirty days from the date of 
such publication. 

15. Form of petitions, etc., and procedure. 

Subject to the provisions of this Part, rules made by the Supreme Court 
under article 145 may regulate the form of election petitions, the manner in 
which they are to be presented, the persons who are to be made parties thereto, 
the procedure to be adopted in connection therewith and the circumstances in 
which petitions are to abate, or may be withdrawn, and in which new 
petitioners may be substituted, and may require security to be given for costs. 

16. Relief that may be claimed by the petitioner. 

A petitioner may claim either of the following declarations : — 

(a) that the election of the returned candidate is void; 

(b) that the election of the returned candidate is void and that he himself or 

any other candidate has been duly elected. 

IT. Orders of the Supreme Court. 

(1) At the conclusion of the trial of the election petition, the Supreme Court 
shall make an order— 

(a) dismissing the election petition; or 

(b) declaring the election of the returned candidate to be void; or 

(c) declaring the election of the returned candidate to be void and the 

petitioner or any other candidate to have been duly elected. 

(2) At the time of making an order under sub-section (l), the Supreme Court 

- _ Section 14 — Note 1 it does not do when the petitioner is not a 

llj When once an election has been held, person entitled to apply under S. 14 of the 
any doubt concerning its validity is material Act and the petition does not comply with 
only as a ground for setting aside the elec- the requirements of Rr. 3 and 12 of O. 37 A 
tion. Where in substance the petition is one 1958 S. C. 139 (140) [A I R V 45 C 22] : 1958 
colling the election in question it must satisfy SCR 658. 

the requirements of the Act and of the Rules - 

in O. 37A of the Supreme Court Rules which 
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shall also make an order fixing the total amount of costs payable and specifying 
the persons by and to whom costs shall be paid. 

18. Grounds for declaring the election of a returned candidate to be void. 

(1) If the Supreme Court is of opinion— 

(a) that the offence of bribery or undue influence at the election has been 

committed by the returned candidate or by any person with the con¬ 
nivance of the returned candidate ; or 

(b) that the result of the election has been materially affected— 

(i) by reason that the offence of bribery or undue influence at the elec¬ 
tion has been committed by any person who is neither the returned 
candidate nor a person acting with his connivance, or 

(ii) by the improper reception or refusal of a vote, or 

(Hi) by any non-compliance with the provisions of the Constitution or of 
this Act or of any rules or orders made under this Act ; or 

(c) that the nomination of any candidate has been wrongly rejected or the 

nomination of the successful candidate or of any other candidate who 
has not withdrawn his candidature has been wrongly accepted ; 

the Supreme Court shall declare the election of the returned candidate to 
be void. 

(2) For the purposes of this section, the offences of bribery and undue 
influence at an election have the same meaning as in Chapter IX-A of the 
Indian Penal Code. 


19. Grounds for which a candidate other than the returned candidate 

may be declared to have been elected. 

If any person who has lodged an election petition has, in addition to calling 
in question the election of the returned candidate, claimed a declaration that 
he himself or any other candidate has been duly elected and the Supreme 
Court is of opinion that in fact the petitioner or such other candidate received 
a majority of the valid votes, the Supreme Court shall, after declaring the 
election of the returned candidate to be void, declare the petitioner or such 
other candidate, as the case may be, to have been duly elected : 


Provided that the petitioner or such other candidate shall not be declared 
to be duly elected if it is proved that the election of such candidate would 
have been void if he had been the returned candidate, and a petition had been 
presented calling in question his election. 


Section 18 — Note 1 

[1] In exercise of powers conferred on it by 
Art. 71 (3) of the Constitution Parliament has 
enacted the Presidential and Vice-Presiden¬ 
tial Elections Act to regulate certain matters 
relating to or connected with elections to 
the office of President and Vice-President of 
India. A glance through the provisions of 
this Act’ will indicate that in the view of the 
Parliament the time for the exercise of juris¬ 
diction by the Supreme Court to inquire into 
and decide doubts and disputes arising out 
of or in connection with the Presidential 
election is after the entire election process is 
completed. 1957 S C 694 (697, 698) [(S) A I R 
V 44 C 100] : 1957 SCR 1081. 

[2] Elections have to be held in numerous 
constituencies and different dates have to be 
fixed for holding the actual elections in 
different constituencies according to the 
various exigencies relating to the particular 
localities in which the constituencies are 


situate. In so far as the alleged discrimina¬ 
tion, if any, in breach of the equal protection 
clause of the Constitution may be said to be 
calculated to raise any doubt in connection 
with the election of the president, it will, at 
best, be a non-compliance with the provi¬ 
sions of the Constitution which may or may 
not, after the conclusion of the entire elec¬ 
tion, be made a ground under S. 18 of the 
Act calling the election in question. 1957 
S C 094 (699) [(S) AIR V 44 C 108] : 1957 
SCR 1081. 

[3] Section 18 and the Rules in O. 37 A of 
the Supreme Court Rules do not derogate 
from the jurisdiction of the Supreme Court 
under Art. 71 (1) of the Constitution and are 
not ultra vires; and a petitioner has no right 
to move for setting aside an election except 
in accordance with the provisions of the Act. 
1958 S C 139 (140) [AIR V 45 C 22] : 1958 
SCR 648. 
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20 . Transmission of orders to the Central Government and its publication. 

The Supreme Court shall, after announcing the orders made under section 17, 
send a copy thereof to the Central Government, and on receipt of such copy 
the Central Government shall forthwith cause the order to he published in the 
Official Gazette. 


PART IV 


MISCELLANEOUS 


x# r UWti iu AUIVU* 

(l) The Central Government may, after consulting the El 
1 notification in the Official Gazette, make “rules for 


21 . Power to make rules. 

the Election Commission, 

by notification in the Official Gazette, make "rules for carrying out the 
purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, 

namely :— 

(a) the maintenance of a list of members of the electoral college referred to 

in article 54 with their addresses corrected up to date for the purposes 
of Presidential elections ; 

(b) the maintenance of a list of members of both Houses of Parliament with 

their addresses corrected up to date for the purposes of Vice-Presidential 


elections ; 

(■c) the powers and duties of a Returning Officer and the performance by 
any officer appointed to assist the Returning Officer of any function of 
the Returning Officer ; 

(d) the form and manner in which nominations may be made and the proce¬ 

dure to be followed in respect of the presentation of nomination papers ; 

(e) the scrutiny of nominations and, in particular, the manner in which such 

scrutiny shall be conducted and the conditions and circumstances under 
which any person may be present or may enter objections thereat ; 


(f) the publication of a list of valid nominations ; 

(g) the place and hours of polling, the manner in which votes are to be 

given and the procedure as to voting to bq followed at elections ; 

■(h) the scrutiny and counting of votes including cases in which a re-count 
of the votes may be made before the declaration of the result of the 

election ; 

(i) the safe custody of ballot boxes, ballot papers and other election papers, 

the period for which such papers shall be preserved and the inspection 
and production of such papers ; 

(j) any other matter required to be prescribed by this Act. 

[a] For Presidential and Vice-Presidential Election Rules, 1952, see Gaz. of Ind., 
Extra., Pt. II, S. 3, page 429. 


22 . Maintenance of secrecy of voting. 

(1) Every officer, clerk or other person who performs any duty in connec¬ 
tion with the recording or counting of votes at an election shall maintain, and 
aid in maintaining, the secrecy of the voting and shall not (except for some 
purpose authorised by or under any law) communicate to any person any 
information calculated to violate such secrecy. 

(2) Any person who contravenes the provisions of sub-section (l) shall be 
punishable with imprisonment for a term which may extend to three months, 
or with fine, or with both. 

23 . Jurisdiction of Civil Courts barred. 

Save as provided in Part III, no Civil Court shall have jurisdiction to 
question the legality of any action taken or of any decision given by the 
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Returning Officer or by any other person appointed under this Act in 
connection with an election. 


[THE] PRESIDENT’S PENSION ACT, 1951 

(ACT XXX of 1951) 

[The Act printed here is as on 1-2-1961.] 

CONTENTS 

Sections 3. Pension to the last Governor- 

1. Short title. , General. 

4. Pensions to be charged on the 

2. Pension to retiring Presidents. Consolidated Fund of India. 

STATEMENT OF OBJECTS AND REASONS 

“Whereas it is desirable that some suitable dents after they vacate their office. It will 
financial provision should be made for Presi- also be allowed to the last Governor-General, 
dents after their retirement, this Bill is intro- The expenditure involved will be a charge on 
duced to provide for a pension of Rs. 15,000 the Consolidated Fund of India.” 
per annum, which will be subject to income- 

tax. The pension will be given to all Presi- —Gaz. of Ind., 1950, Pt. II-S. 2, p. 385. 

[THE] PRESIDENT’S PENSION ACT, 1951 

(ACT XXX OF 1951) a 

[13th May, 1951.] 

An Act to provide for the payment of pensions to retiring Presidents 
BE it enacted by Parliament as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1950, Pt. II-S. 3, page 385. 

1. Short title. 

This Act may be called THE PRESIDENT’S PENSION ACT, 1951. 

2. Pension to retiring Presidents. 

There shall be paid to every person who ceases to hold office as President, 
either by the expiration of his term of office or by resignation of his office, a 
pension of fifteen thousand rupees per annum for the remainder of his life : 

Provided that, where any such person is re-elected to that office, no pension 
shall be payable for the period during which he again holds office as President. 

Note.—The provisions of this section also apply to the last incumbent of the Office of the 
Governor-General of India. 

3© Pension to the last Governor-General. 

The provisions of section 2 shall apply to the person who held office as the 
last Governor-General of India as they shall apply to any person who ceases to 
hold office as President. 

4. Pensions to be charged on the Consolidated Fund of India. 

Any pension payable under this Act shall be charged on the Consolidated 
Fund of India. 


[THE] PRESS AND REGISTRATION OF BOOKS ACT, 1867 

(ACT XXV of 1867) 

[The Act printed here is as on 1-2-1961.] 

CONTENTS 


PREAMBLE 

PART I 

PRELIMINARY 

Sections 

1. Interpretation-clause. 

2. [Repealed.] 


PART II 

OF PRINTING-PRESSES AND 

Newspapers 

3. Particulars to be printed on books 

and papers. 

4. Keeper of printing-press to make 

declaration. 
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Sections 

5. Rules as to publication of news¬ 

paper. 

6. Authentication of declaration. 
Deposit. 

Inspection and supply of copies. 

7. Office copy of declaration to be 

prima facie evidence. 

8. New declaration by persons who 

have signed declaration and 
subsequently ceased to be prin¬ 
ters or publishers. 

Authentication and filing. 

Inspection and supply of copies. 

Puttirig copy in evidence. 

8A. Person whose name has been in¬ 
correctly published as editor may 
make a declaration before a 
Magistrate. 

8B. Cancellation of declaration. 

8C. Appeal. 


PART III 

Delivery of books 

9. Copies of books printed after com¬ 
mencement of Act to be delivered 
gratis to Government. 

10. Receipt for copies delivered under 

section 9. 

11. Disposal of copies delivered under 

section 9. 

IIA. Copies of newspaper printed in 

India to be delivered gratis to 
Government. 

IIB. Copies of newspapers to be deli¬ 

vered to Press Registrar. 


PART IV 

Penalties 

12. Penalty for printing contrary to 

rule in section 3. 

13. Penalty for keeping press without 

making declaration required by 
section 4. 

14. Punishment for making false state¬ 

ment. 

15. Penalty for printing or publishing 

newspaper without conforming 
to rules. 

15A. Penalty for failure to make a 
* declaration under section 8. 

16. Penalty for not delivering books 


or not supplying printer with 
maps. 

16A. Penalty for failure to supply 
copies of newspapers gratis to 
Govern ment. 

16B. Penalty for failure to supply 
copies of newspapers to Press 
Registrar. 

17. Recovery of forfeitures and dis¬ 
posal thereof and of fines. 


PART V 

REGISTRATION OF BOOKS 

18. Registration of memoranda of 

books. 

19. Publication of memoranda regis¬ 

tered. 


PART VA 

REGISTRATION OF NEWSPAPERS 

19A. Appointment of Press Registrar 
and other officers. 

19B. Register of newspapers. 

19C. Certificates of registration. 

19D. Annual statement, etc., to be 
furnished by newspapers. 

19E. Returns and reports to be furnish¬ 
ed by newspapers. 

19F. Right of access to records and 

documents. 

19G. Annual report. 

19H. Furnishing of copies of extracts 
from Register. 

191. Delegation of powers. 

19J. Press Registrar and other officers 
to be public servants. 

19K. Penalty for contravention of sec¬ 
tion 19 D or section 19E, etc. 

19L. Penalty for improper disclosure 
of information. 


PART VI 

MISCELLANEOUS 

20. Power to make rules. 

Publication. 

20A. Power of Central Government to 
make rules. 

20B. Rules made under this Act may 
provide that contravention there¬ 
of shall be punishable. 

21. Power to exclude any class of 

books from operation of Act. 

22. Extent. 

23. [Repealed.] 
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STATEMENT OF OBJECTS AND REASONS 


“It has for many years been the endeavour 
of the authorities to make a collection of the 
books and other publications emanating from 
the various printing presses at work through¬ 
out the country. 

It was an instruction of the late Court of 
Directors of the East India Company, that 
copies of every . important and interesting 
work published should be despatched to 
England to be deposited in the library of the 
India House. 

And again, on the urgent requisition of the 
Royal Asiatic Society in London, the Secre¬ 
tary of State for India repeated the instruc¬ 
tions of the late Court of Directors, and 
desired also that catalogues of all works pub¬ 
lished in India should be sent to England. 

The above instructions had special refer¬ 
ence to the province of Lower Bengal, and 
the local authorities of this province were set 
in motion, and on a plan suggested by 
Mr. Talboys Wheeler of the Home Office, 
and matured by Mr. Robinson, Bengalee 
Translator to the Government of Bengal, a 
system of registration of books on terms ad¬ 
vantageous to publishers was notified, and a 
catalogue of books published in the province 
of Lower Bengal was prepared. 

But this catalogue had necessarily to be pre- 
X^ared by its editor, not with the books before 
him, but from such imperfect and scatte¬ 
red notices and advertisements of such books 
as he could collect from newspapers and other 
such sources, and was found therefore to be 
to a great extent, and essentially, incorrect, 
and the registration system completely broke 
down, there having been but three applica¬ 
tions for registration in the course of some 
nine months. . 

To send to England catalogues essentially 
and to a considerable extent incorrect, of 
only such books as can be routed out by pri¬ 
vate and perfunctory enquiries, is manifestly 
of no sort of use. 

Yet the catalogue prepared in 1852, imper¬ 
fect as it was, showed a list of some one 
thousand and five hundred books of more or 
less interest and importance, all published 
within the last ten or fifteen years, and it is 
notorious that, in the province of Lower 


Bengal at least, there has been of late years 
very great activity in the literary world and 
every year shows no inconsiderable increase 
in the number of works, original or reprinted, 
published, and in the number of printing 
presses established. 

The literature of a country is no doubt an 
index of the opinions and condition of the 
people and such an index it is essential to 
good government that the rulers of country 
should possess. 

In the interest, too, of history and of the 
scholars of Europe, it is undoubtedly wise to 
provide that a complete collection of the 
publications of the press of this country 
should be made as well in this country as 
in England. 

It cannot but be of benefit to-authors and 
publishers that catalogues of their works, and 
to a very limited extent copies of the works 
themselves, should be accessible to the public 
in certain well-known places. 

Systems of voluntary registrations of publi¬ 
cations have been found to fail and it is there¬ 
fore proposed by this Bill to establish a system 
of compulsory sale to Government of three 
copies of each book or similar work printed in 
India. These copies will be paid for at the 
rate at which the book is bona fide sold for 
cash to the public. 

One copy of the work will be sent to Eng¬ 
land, and the two others, after the book has 
been registered, will be kept in this country 
to be deposited in places — the proposed new 
Museum for instance—where they will be 
carefully preserved. 

A list of works registered will be published 
each quarter in the official Gazette. 

It is not quite clear that the provisions of 
the proposed Bill are as yet required in any 
province other than that of Lower Bengal, 
but inasmuch as the said provisions are rea¬ 
sonable and simple, and inasmuch as it is 
certain that with the spread of education 
there will arise in the other provinces of the 
Empire, as there has arisen in Bengal, a cor¬ 
responding activity in literature, it is pro¬ 
vided that the Bill may be extended by notifi¬ 
cation to any part of the Empire.” 

—Gazette of India, 1867, page 191. 


THE PRESS AND REGISTRATION OF BOOKS (AMENDMENT) ACT, 1955 

STATEMENT OF OBJECTS AND REASONS 


“The Press Law's Inquiry Committee which 
was set up by the Government to enquire into 
the Press lavvs made certain recommendations 
in 1948 for amending the Press and Registra¬ 
tion of Books Act, 1867. Based partly on these 
recommendations and partly on recommenda¬ 
tions made by State Governments, who had 
experienced practical difficulties in the work¬ 
ing of the Act, the Press and Registration of 
Books (Amendment) Bill, 1952 w*as introduced 
in Parliament. The .Press Commission, which 
was appointed shortly thereafter, reviewed 
the entire position in respect of the working of 
the Act. They substantially endorsed the 


provisions of the above Bill and made certain 
further recommendations for the amendment 
of the Act. The present Bill incorporates the 
provisions of the earlier Bill and makes cer¬ 
tain further provisions in order to give effect 
to the recommendations of the Press Com¬ 
mission. 

2. The Bill makes certain provisions for 
practical contingencies like temporary 
changes in the place of printing or publica¬ 
tion. It also provides that a declaration in 
respect of a newspaper shall cease to hav^ 
effect if the newspaper does not commence; 
publication within a specified period or if it 
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ceases publication for a year or more or if it 
publishes issues the number of which is less 
than half of what should have been published 
in accordance with the declaration made in 
respect thereof. 

3. The Act was intended to apply to all 
papers printed (including posters, etc.) and, 
as recommended by the Press Commission this 
intention has been clarified by removing the 


doubt which judicial decisions seem to have 
created. 


4. In accordance with the recommendations 
of the Press Commission, it is proposed to set 
up an organisation under a Press Registrar for 
the purpose of registration of all newspapers 
published in India and for the collection, 
maintenance and publication of information 
concerning them.’* 

-Gaz. Ind., 1955. Extra., Pt. 11-sec. 2, p. 276. 


PREVIOUS LEGISLATION 

Printing-presses : XI of 1835—Repealed by the Press and Registration of books Act, 
1867 (XXV of 1867), S. 2. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Adapted by A. O., 1937 ; A. C. A. O., 1948; 

A. L. O., 1950. 

—Amended by Acts XI of 1916 ; XXXVIII of 

1920 ; XIV of 1922 : XI of 1923 ; XXXV of 

1950 ; III of 1951 ; LVI of 1951 ; LV of 1955; 

XXVI of I960. 

— Amended in its application to— 

Maharashtra : Bom. Acts LXI of 1948; VI 
of 1951 ; VIII of 1954 ; Mali. Act VII 
of 1961. 

Madras : Madras Acts XXIV of 1948; XIV 
of 1960. 


Punjab : Punj. Acts XIV of 1942 ; XXV 
of 1950 ; XV of 1957. 

— Applied to Lushai Hills District by Assam 
Act XVI of 1954. 

—Extended by Acts LIX of 1949 ; XXX of 
1950. 

—Extended in Bombay by Bom. Act IV of 
1950; Punjab by Punjab Act V of i960. 

—Repealed in part and amended by Acts X of 
1890; XII of 1891; X of 1914. 

—Repealed in part by Acts XIV of 1870 ; III 
of 1914. 


[THE] PRESS AND REGISTRATION OF BOOKS ACT, 1867 

(ACT XXV OF 1867) a 

[22ncl March , 1867•] 

An Act for the regulation of Printing-presses and Newspapers, for the preservation of 

copies of books b [and newspapers] printed in c [India], and for the registration 
of such books h [and newspapers]. 

WHEREAS it is expedient to provide for the regulation of printing-presses 
and of d [newspapers], for the preservation of °[ :;: ] copies of f [every book and 
newspaper printed in India and for the registration of such books and news¬ 
papers] ; It is hereby enacted as follows :— 

[a] The short title was given by the Indian Short Titles Act, 1897 (14 of 1897). 

This Act was declared, by the Laws Local Extent Act, 1874 (15 [XV] of 1874), S. 3, to 
be in force in the whole of British India, except the Scheduled Districts. 

It has been applied to the Santhal Parganas by the Santhal Parganas Settlement Regula¬ 
tion (3 [III] of 1872), S. 3; to the Khondmals District by the Khondmals Laws Regulation, 
1936 (4 [IV] of 1936), S. 3 and Sch.; and to the Angul District by the AnguL Laws Regulation, 
1936 (5 [VJ of 1936), S. 3 and Sch. 

It has been applied, by notification under S. 3 (a) of the Scheduled Districts Act, 1874. 
(14 [XIV] of 1874), to the following Scheduled Districts, namely : — 

the Territory of Feint, see Gazette of India, 1887, Pt. I, p. 144 (Peint is now no longer a 
Scheduled District, and all the enactments in force in the Nasik District of the Bombay Presi¬ 
dency, among them Act 25 [XXV] of 1867, are now in force in this territory, see the Peint 
Laws Act, 1894 vBom. Act 2 [II] of 1894); 


Preamble — Note 1 

[1] The Act is meant only for the regulation 
of printing presses and of newspapers and 
not for the control of presses and newspapers 
which was the object of the Indian Press 
(Emergency Powers) Act. The two legisla¬ 
tions should not be confounded. To regulate 
means to direct according to rule, or more 
narrowly, to bring under law or continued 
authority, or to reduce to order, method or 
uniformity. The whole system of printing 


presses, newspapers and collections of bonk s 
and their registration was to be regulated* 

(•55) Madh B L J 1955 H C R 392 (398, 399) 
(DB). 

[2] It is clear from the short note and the 
preamble that the primary concern of the 
legislature was to enact a measure which 
would help in the preservation of the copies 
of the books. 1955 All 524 (525) [(S) AIR V 
42 C 148] : 1955 Cri L Jour 1308 (DB). 
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the Island of Perim, see Gazette of India, 1887, Pt. I, p. 5 ; 

that portion of the Jalpaiguri District which was formerly the Jalpaiguri Sub-division 
and now forms the western portion of the District of Jalpaiguri and extends as far east as the 
Teesta River, the hills west of the Teesta River in the District of Darjiling, the Darjiling Tarai, 
the Damson Sub-division of the Darjiling District, the Districts of Hazaribagh, Lohardaga 
mow the Ranchi District , see Calcutta Gazette 1899, Pt. I, p. 44), and Manbhum, and Pargana 
Dalbhum and the Ivoihan in the District of Singbhum, see Gazette of India, 1881, Pt. I, pp. 74 
and 504 ; the Western Duars of the jalpaiguri District, see ibid , 1910, Pt. I, p. 1160 ; 

the Districts of Kumaon and Garhwal, see Gazette of India, 1876, Pt. I, p. 605 ; 

the scheduled portion of the Mirzapur District, see Gazette of India, 1879, Pt. I, p. 383 ; 

Pargana Jaunsar Bj.war in Dehra Dun District, see Gazette of India, 1879, Pt. I, p. 382. 

the Districts of ICamrup, Nowgong, Darrang, Sibsagar, Lakhimpur, Goalpara (excluding 
the Eastern Duars) and Cachar (excluding the North Cachar Hills), set Gazette of India, 1878. 
Pt. I, p. 533 ; 

the Garo Hills, the Khasi and Jaintia Hills, the Naga Hills, the North Cachar Hills in 
the Cachar District, and the Eastern Duars in the Goalpara District, see Gazette of India, 1897, 
Pt. I, p. 299; 

It has been declared, by notification under S. 3 (b) of the same Act, 1874 (14 [XIV] of 
1874), not to be in force in the Scheduled District of Lahaial in the Punjab, see Gazette of 
India, 1886, Pt. I, p. 301. # 

It has been extended, by notification under S. 5 of the same Act, to the Tarai District of 
the Province of Agra, see Gazette of India, 1876, Pt. 1, p. 506: to the District of Coorg.see ibid , 
1918 Pt. II, p. 1780 ; 

This Act has been extended to the new Provinces and Merged States by the Merged 
Stales (Laws) Act, 1949 (LIX of 1949), S. 3 [1-1-1950] and to the States of Manipur, Tripura 
and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 fXXX of 1950), S. 8 

_ _ [18-4-1950]. 

The Act has been extended to the States merged in the State of— 

Bombay : see Bom. Act IV of 1950 ; 

Punjab : see Punj. Act V of 1950. 

All the provisions of this Act as amended from time to time and the rules made there¬ 
under, subject to any amendments to which they are for the time being subject in the rest of 
Assam, have been applied to the Lushai Hills (now Mizo) District : see Assam Act XVI of 1954, 
S. 2 [12-5-1954], 

[b] Inserted by the Press and Registration of Books (Amendment) Act, 1955 (LV of 1955), 
S. 2 [w. e. f. 1-7-1956]. [c] Substituted for the words “the whole of India except Part B 

States” by the Part B States (Laws) Act, 1951 (III of 1951), S. 3 & Sell. [1-4-1951]. [d] 
Substituted for “periodicals containing news” by the Repealing and Amending Act, 1950 
(XXXV of 1950), S. 3 & Sch. II [19-4-1950]. [e] The word “three” was omitted by the 

Press and Registration of Books Act (1887) Amendment Act, 1890 (X of 1890), S. 1. 
[f] Substituted for the words “every book printed or lithographed in India and for 
the registration of such books” by Act, LV of 1955, S. 3 [w. e. f. 1-7-1956]. 


PART I 


Preliminary 


1. Interpretation-clause. 

In this Act, unless there shall be something repugnant in the subject or 
context,— 


“Book” includes every volume 
phlet, in any language, and < 
separately printed a [ a *]. 
br* * * 


Section 1 — Note 1 

[1] Definition of ‘book’ contained in the 
section is exhaustive and does not include 
documents other than those specifically men¬ 
tioned in the definition. 1940 Pat 613 (614) 
[AIR V 27] : 42 Cri L Jour 78. 

[2] A defamatory leaflet of 4 pages which 
were not stitched is a pamphlet and is there¬ 
fore a book. 1958 Raj 350 (351) [AIR V 45 
G 110] : I L R (1958) 8 Raj 1104 : 1958 Cri L 
Jour 1547. 

[3] In view of the definition of ‘paper* in¬ 


part or division of a volume, and pam- 
/ery sheet of music, map, chart or plan 

* * 


serted in S. 1 by Act (LV of 1955), it is no 
longer open to say that the word ‘paper’ in 
S. 3 is synonymous with ‘newspaper* or must 
contain matter which is of literary or his¬ 
torical or cultural value. It is true that every 
printed invitation to a dinner or to a party of 
any sort and even every printed visiting card 
would now be a ‘paper’, which if printed in 
this country has to conform to S. 3 of the 
Act. 1900 Andh Pra 170 (177) [AIR V 47 C 
60] : I960 Cri L Jour 452. 
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[ Editor means the person who controls the selection of the matter 
that is published in a newspaper :] 

d ["India” means the territory of India excluding the State of Jammu and 
Kashmir :] 

"Magistrate” means any person exercising the full powers of a Magis¬ 
trate 0 and includes a Magistrate of Police 1 «[* * *] ; 

h ["Newspaper” means any printed periodical work containing public 
news or comments on public news :] 

i[* * * * * *] 

t[“paper” means any document, including a newspaper, other than a 
book ; 

"prescribed” means prescribed by rules made by the Central Govern¬ 
ment under section 20A ; 


“Press Registrar” means the Registrar of newspapers for India appointed 
by the Central Government under section 19A and includes any 
other person appointed by the Central Government to perform all 
or any of the functions of the Press Registrar ; 

"printing” includes cyclostyling and printing by lithography; 

"Register” means the Register of newspapers maintained under 
section 19B.] 


k[* * * * * *] 

[a] The words “or lithographed” were omitted by the Press and Registration of Books 
(Amendment) Act. 1955 (LV of 1955), S. 4 [w. e. f. 1-7-1956]. [b] Definition of 
“British India” was omitted by A. O., 1937 [1-4-1937]. [c] Inserted ly the Press Law 
Repeal and Amendment Act, 1922 (XIV of 1922), S.3&Sch.I. [d] Inserted by the 
Part B States (Laws) Act, 1951 till of 1951), S. 3 and Sch. [1-4-1951]. [e] Now Magis¬ 
trate of the first class; tee the Code of Criminal Procedure, 1898, S. 3. [f] Now Presi¬ 
dency Magistrate; see ibid, [g] The words “and a Justice of the Peace” were repealed bv 
the Press and Regulation of Books Act (1867) Amendment Act, 1890 (X of 1890), S. 2. 
[h] Inserted by Act XIV of 1922, S. 3 & Sch. I. [i] Paragraphs relating to ‘Number’ and 
Gender’were repealed by the Repealing and Amending Act, 1914 (X of 1914), S. 3 & 
Sch. II. Definition of “Local Government” was omitted by A. O., 1937. [j] Inserted bv 

Act LV of 1955, S. 4 [w. e. f. 1-7-1956].. [k] The definition of “States” inserted bv 
A.L.O., 1950 was omitted by Act III of 1951, S. 3 & Sch, [1-4-1951]. 


STATE AMENDMENT 

MAHARASHTRA 

In its application to the State of Maharashtra, the definition of the expression “Magistrate" 
shall be deleted. — Bom. Act VIII of 1954, S. 2 & Sch., Part II [10-2-1954]. 

2 . Repeal of Act XI of 1835. [Repealed by the Repealing Act, 1870 (XIV of 1870). 
S. 1 and Sch. II, Pt. II.] 


PART II 


OF PRINTING-PRESSES AND NEWSPAPERS 


3 . Particulars to be printed on books and papers. 

Every book or paper printed within a [India] shall have printed legibly on it 
the name of the printer and the place of printing, and (if the book or paper be 
published) b [the name] of the publisher and the place of publication. 

[aj Substituted for “the States” by the Part B States (Laws) Act, 1951 (III of 1951), 

S. 3 & Sch. [1-4-1951], [b] Inserted by the Amending Act, 1891 (XII of 1891), S. 2 6c 
Sch. II, 


nuic 


section a - 

[1] The intention of S. 3 requiring tha 
name of the printer and the place of pri 
and the name of the publisher and the 
or publication should be printed legib 
every book or paper is to inform the p 
who the responsible printer or publishe; 
•and to convey that information on the 


of the paper. 1957 Mad 427 (429) [(S) AIR V 
44 C 129J * 1900 All 450 (452) [AIR V 47 C 
114] 2 1960 Cri L Jour 1037. 

[2] Section 3 requires the names of the 
human beings who print and publish the 
book and not the names of shops which can 
be changed at will. ‘Published by Kuttub- 
khan* without mentioning the name of the 
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Section 3 — Note 1 (contd.) 

human being is not enough. 1960 All 450 

(452) [AIR V 47 C 114] : I960 Cri L Jour 

1037. 

[3] Any decipherable information which 
is set down in a lasting form would be a 
document and if it is printed within India it 
is hit by S. 3. In view of the definition of 
paper, it is no longer open to say that the 
word paper in S. 3 is synonymous with news¬ 
paper or must contain matter which is of 
literary or historical or cultural value. It is 
true that every printed invitation to a dinner 
to a party of any sort and every printed visit¬ 
ing card would now be paper which if print¬ 
ed in this country has to conform to S. 3 of 
the Act. 1960 Andh Pra 176 (177) [AIR V 47 
C 60] : I960 Cri L Jour 452. 

[4] Section 3 covers the case of a news¬ 
paper and an omission to print on it legibly 
the name of the printer is made a penal 
offence. But it is not essential that the actual 
name of the printer should be given. So long 
as a name or style which sufficiently desig¬ 
nates the printer is given, it does not matter 
that it is not the actual name of the man. It 
is sufficient if it is the name under which 
he has chosen to do business and is generally 
known. (’93) 16 Mad 443 (445, 447). (News¬ 
paper printed and published with the words 
“Printed and published at Cochin for the 
Malabar Economic Company’s Goshree Vila- 
sam Press”— He'd this was not sufficient com¬ 
pliance with S. 3 ) 

[5] The duty of a publisher is not merely 
to give his name and place of publication for 
being printed. It is also his duty to see that 
the book or paper complies with S. 3 and to 
refrain from publishing it if the requirements 
are not satisfied. 1960 Andh Pra 170 (178) 
[A I R V 47 C 60] : 1960 Cri L Jour 452. 
(Printed leaflet containing appeal to police¬ 
men — Names of printer and publisher and 
place of printing and of publication not print¬ 
ed. No compliance with S. 3.) 

[6] Printers and publishers cannot be 
allowed to select for themselves the descrip¬ 
tion to be used in professing to comply with 
the Act. They must use the description pre¬ 
scribed by the Act and a publisher cannot be 
described as ‘manager’ instead of as publisher 
merely because the manager and publisher of 
many papers are identical. (’09) 10 Cri L Jour 
195 (198) : 1909 Pun Re (Cr) No. 5. 

[7] The publisher of a paper*referred to in 
Ss. 3 and 5 is the person who publishes it, in 
the ordinary sense of the term, by arranging 
with the proprietor for its distribution and 
not a mere seller or distributor of the paper. 
1937 Bom 28 (30) I AIR V 24] : 38 Cri L Jour 
145 (DB) * (’96) 23 Cal 414 (415) (DB). (Book¬ 
seller not a publisher.) 

[8] The word ‘publisher’ has been used in 
the Act in a restricted sense and does not 
include the vendor of the newspaper or 
books. Section 12 read with S. 3 clearly indi¬ 
cates that such persons are not included in 
‘publishers’. But a man who causes a book 
to be printed and offers it to the public for 
sale is a publisher within the meaning of S. 3 


and S. 12 of the Act. 1957 Mad 427 (429) [(S)- 
AIR V 44 C 129]. 

[9] The publisher is a person who both 
arranges with the printer for a book or paper 
to be produced and causes it to be offered to 
the public. 1960 Andh Pra 176 (177) [AIR 

V 47 C 60] : 1960 Cri L Jour 452. 

[10] Section 3 only reters to the printing of 
a book and not its publication. Hence, the 
words in S. 12 ‘or publish any book other¬ 
wise than in conformity with the rule con¬ 
tained in S. 3’ make no meaning. The words 
‘or publish’ in S. 12 must therefore be ignor¬ 
ed. Hence the publication of a book which is 
not printed in conformity with the rule con¬ 
tained in S. 3 is not an offence under S. 3 
read with S. 12. 1960 All 450 (453) [AIR 

V 47 C 114] : 1960 Cri L Jour 1037. 

[11] Names of author and publisher printed 
on book — There is no presumption that they 
are publishers. 1960 Orissa 126 (127, 128) 
[AIR V 47 C 37] : 1LR (1959) Cut 685 : 1960 
Cri L Jour 1116. 

[12] Applicability — Ss. -3, 12 — Printer of 
book not printing his name and place of 
printing on the book, but printing somebody 
else’s name and some other place — Printer 
commits offence under S. 12. 1960 All 450 
(452) [AIR V 47 C 114] : 1960 Cri L Jour 
1037. 

[13] Publishing a book even though it did 
not comply with the requirement of S. 3 in 
the matter of printing the name of the printer 
cannot amount to abetting the infringement of 
the provisions of S. 3 already done by the 
other printer. 1960 All 450 (453) [AIR V 47 
C 114] : 1960 Cri L Jour 1037. 

[14] If the whole of a volume is printed by 
one man at one place the whole is one book, 
and if the names of the printer and the place 
of printing are printed legibly at any place of 
it S. 3 is iully complied with. The names are 
required to be printed at only one place of a 
book and not at two or more places. The 
definition of ‘book’ includes a part of a 
volume but that applies only when different 
parts of a volume are printed by different 
men or at different places. Every volume or 
every part of a volume printed by one man at 
one place is a book. Where the outer cover 
and the inner cover are both printed by the 
applicant at his press, it cannot be said that 
they form two books and that the former 
should have contained an imprint separate 
from the imprint on the latter. The fact that 
the outer cover contains names of the printer 
and the press different from the names print¬ 
ed in the inner cover, might convey to the 
public the idea that the outer cover was 
printed at the place and by the person men¬ 
tioned thereon. The printer might be guilty 
of cheating the public by so conveying the 
idea but he cannot be guilty under S. 3. 1960 
All 450 (452) [AIR V 47 C 114] : 1960 Cri L 
Jour 1037. 

[15] The word ‘printing’ must be constru¬ 
ed in its strict and narrow sense to mean 
typography. The word cannot be construed 
to include process such as cvclostvling. 1931 

Nag 177 (178) [AIR V 18] : 27 Nag L R 270 
32 Cri L Jour 1260. 
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4. Keeper of printing-press to make declaration. 

No person shall, within b [India], keep in his possession any press for 
the printing of books or papers, who shall not have made and subscribed the 
following declaration before c [the District, Presidency or Sub-Divisional 
Magistrate] within whose local jurisdiction such press may be : 

“I, A. B., declare that I have a press for printing at- 

And this last blank shall be filled up with a true and precise description of 
the place where such press may be situate. 

d [(2J As often as the place where a press is kept is changed, a new declara¬ 
tion shall be necessary : 


Provided that where the change is for a period not exceeding sixty days and 
the place where the press is kept after the change is within the local jurisdic¬ 
tion of the Magistrate referred to in sub- section (l) 9 no new declaration shall 
be necessary if— 

(a) a statement relating to the change is furnished to the said Magistrate 

within twenty-four hours thereof; and 

(b) the keeper of the press continues to be the same.] 

[a] Section 4 was renumbered as sub-section (1) of that section by the Press arid 
Registration of Rooks (Amendment) Act, 1955 (LV of 1955), S. 5 [w e.f. 1-7-19501. 
|b] Substituted for “the States” by Act III of 1951. [c] Substituted for “the Magistrate” 
by the Press (Objectionable Matter) Act, 1951 (LVI of 1951), S. 36 [w.e.f. 1-2-19521. 
[d] Added by Act LV of 1955, S. 5 [w.e.f. 1-7-1956]. 


Section 3 — Note 1 (contd.) 

[16] Portion of pamphlet printed in one 
press and the other in another press —Name of 
keeper of former press not appearing as 
printer on the book— Held , that accused was 
liable under S. 3 to punishment. (’12) 13 Cri 
L Jour 139 (139) (DB) (Bom). 

[171 Section 3 does not in any way restrict 
the freedom of expression. On the other hand, 
to maintain unimpaired that freedom of ex¬ 
pression but at the same time to prevent that 
freedom from degenerating into licence with¬ 
out remedy both for the State as well as indi¬ 
vidual citizen in regard to defamatory, sedi¬ 
tious, blasphemous, obscene and contempts 
of Courts, the State in the exercise of its 
police powers insists upon the furnishing of 
the information set out in S. 3. The section is 
not, therefore, inconsistent with the funda¬ 
mental right guaranteed by Art. 19 1 1) (a) of 
the Constitution. 1957 Mad 427 (430) f(S) 
AIR V 44 C 129]. 


Section 4 — Note 1 

[1] Section 4 says that every keeper of a 
printing press shall make a statutory declara¬ 
tion before a competent Magistrate. 1900 
Orissa 120 (127) [AIR V 47 C 37] : 1LR (1959) 
Cut 085 : 1900 Cri L Jour 1110. 

[2] No title or ownership can be recognised 
as entitling a person to keep a press in his 
possession in the absence of a declaration 
filed and authenticated under the Act. 1959 
Andh Pra 530 (532) [AIR V 40 C 153] : 1959 
Crj L Jour 1141. 

13] Section 4 appears to have double 
motive. First is that executive authorities 
shall note where the press is situated and the 
second that they shall know who is the per¬ 
son in charge. 1931 Oudh 81 (82) [AIR V 18]: 
6 Luck 514 : 32 Cri L Jour 545. 

[4] A Roneo duplicator is not a printing 


press on the ground that ‘printing’ does not 
include cycloTvling. 1931 Nag 177 (178) 
[AIR V 18] : 27 Nag L K 270 : 32 Cri L Jour 
1260. 

[5] The words “for the printing of books 
or papers” refer to the object of the possessor 
of the machine. The question whether the 
printing press is or is not within 8. 4 is a 
question of the use to which the printing 
press is in fact put or intended to be put by 
the possessor. 1931 Pat 351 (352) [AIR V 18]: 
10 Pat 492 : 32 Cri L jour 1063 (DB). 

[0] No fresh declaration n*»ed be filed in 
case of press which has oik*- been declared 
and continues at the same address though 
there is change in person of keeper of press. 

1931 Oudh 81 (82) [AIR V 18] : 0 Luck 514 : 
32 Cri L Jour 545. (Press declared with L as 
manager — Subsequent resignation of L and 
accused intimating the same to the District 
Magistrate in letter signed by him as proprie¬ 
tor which was also recorded— Held , in this 
case that this letter amounted to a declara¬ 
tion.) 

[7] Printing press for keeping which de¬ 
claration under 8. 4 was made—Subsequent 
change of place to new premises within the' 
same local jurisdiction in respect of which 
change no declaration was made— Held that 
no fresh declaration was necessary as S. 4 
did not require a new declaration with every 
change in the place and hence no conviction 
could be made under S. 13 for failure to file 
fresh declaration. (’89) 1889 Pun Re (Cr) 
No. 9 p. 49 (50). 

[8] Per Shah Acj. C. J. — The declaration 
under S. 4 is not evidence of a person’s know¬ 
ledge of the contents of a pamphlet printed at 
the press though it should be considered along 
with other materials in deciding that ques¬ 
tion. No provision exists in the Act as to the 
presumption to be drawn from a declaration 
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MADRAS 

In its application to the whole of the State of Madras, in section 4, after sub-section (2) 
add the following sub-section, namely,— 

“(3) (a) Where any press in respect of which a declaration has been made under this 
section— 

(i) does not commence the printing of books or papers, within a period of three 

months of such declaration, such declaration shall be void; or 

(ii) having commenced such printing within the period mentioned in sub-clause (i), 
has ceased the printing of books and papers for a period exceeding three 
months, such declaration shall cease to have effect. 

(b) No press in respect of which a declaration made under this section has, under 
clause (a) become void or ceased to have effect, shall commence, or as the case may be, 
recommence, the printing of books or papers, without a new declaration having been 

made.” — Mad. Act XIV of 1960, S. 2 [14-9-1960]. 

PUNJAB 

In section 4 the following sub-sections as renumbered by Punj. Act XV of 1957 shall be 
deemed to be added , namely,— 

“(3) As often as a press for the printing of books and papers having ceased to function 
is restarted, a new declaration shall be necessary unless the cessation is due to non- 
compliance with an order under sub-section (3) of section 3 or sub section (1) of section 5 
of the Indian Press (Emergency Powers) Act, 1931, or any other law for the time being in 
force. 

(4) For the purposes of this Act a printing press shall be deemed to have ceased to 
function if no books or papers are printed therein for a period of six consecutive months”. 

— Punj. Act XIV of 1942, S. 2 [1-1-1943]. 

SECTION 4-A 
PUNJAB 

After section 4, add the following new section, namely,— 

“4 A. Where any declaration is made and subscribed under section 4 in respect of a 
. printing press, the declaration shall not, save in the case of printing press kept by the 
same person, be so accepted unless the Magistrate is satisfied from an enquiry made in 
this behalf from the State Government or otherwise that the press purported to be started 
does not bear a title which is the same as, or similar to, that of any other press in existence 
in the State of Punjab.” — Punj. Act XV of 1957, S. 4 [13-7-1957]. 


s. Rules as to publication of newspapers. 

No a [newspaper] shall be published in b [India], except in conformity with 
the rules hereinafter laid down : 

e [(l) Without prejudice to the provisions of section 3, every copy of every 
such newspaper shall contain the names of the owner and editor thereof 
printed clearly on such copy and also the date of its publication:] 


Section 4 — Note 1 (contd.) 
made under S. 4. The knowledge of contents 
so far as necessary has to be proved like any 
other fact. Per Grump J .—A keeper of a con¬ 
siderable press may not know the contents of 
each and every book printed at his press. 
Without details as to his connection with the 
actual business it is impossible to make any 
such presumption. 1923 Bom 255 (258, 260) 
[AIR V 10]: 47 Bom 438: 25 Cri LJ 150 (DB). 

[9] Declarant in jail long before and at 
time of publication of objectionable article— 
No control over press—Pie cannot be convict¬ 
ed for publication of article. 1951 Mad 714 
(714) [AIR V 38 C 228] : 52 Cri L Jour 713. 

Section 5 — Note 1 

[1] Under S. 5 (2) of the Press and Regist¬ 
ration of Books Act, 1867, as amended by Act 
LV of 1955, it is open to any person to declare 
his intention to start a newspaper. 1959 Mad 
519 (521) [AIR V 46 C 165]: ILR (1959) Mad 
978. 

[2] The question whether the petitioner had 


a property in the name of a newspaper by 
reason of the public associating his publi¬ 
cations with that name, cannot be considered 
in proceedings under S. 5 (2) which is not 
conceived with adjudication of rights. If the 
petitioner has acquired a right to use a parti¬ 
cular name for his publication either by 
reputation or under the provisions of the 
Trade Marks Act, the remedy for him will be 
in the civil court. 1959 Mad 519 (521) [AIR 
V 46 C 165]: ILR (1959) Mad 978. 

[3] If on the day when the petitioner applies 
to make a declaration with respect to his 
journal under a particular title, there is no 
published newspaper having the same or simi¬ 
lar title, he would be entitled to make the 
declaration under S. 5 (2) and there would be 
no juiisdiction in the Magistrate to assess the 
comparative merits between him and a rival 
who applies later and decide as to which of 
them would be entitled to the name or title. 

1959 Mad 519 (521) [AIR V 46 C165]: ILR 
(1959) Mad 978. 
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d [(2j] The printer and the publisher of every such “[newspaper] shall appear 
■*[in person or by agent authorised in this behalf in accordance with rules 
made under section 20. before a District. Presidency or Sub-divisional 
Magistrate within whose local jurisdiction such newspaper shall be printed or 
published 8 [* * *] ], and shall make and subscribe, in duplicate, the following 
declaration : 

“I, A. B., declare that I am the printer (or publisher or printer-and publisher) 

-of the h [newspaper] entitled- s [and to be printed or published, or to be 

printed and published], as the case may be at-— 

And the last blank in this form of declaration shall be filled up with a true 
arid precise account of the premises where the printing or publication is 
•conducted : 

*[(2A) Every declaration under rule (2) shall specify the title of the 
newspaper, the language in which it is to be published and the periodicity of 
its publication and shall contain such other particulars as may be prescribed.] 

t [(2B) Where the printer or publisher of a newspaper making a declaration 
under rule 2 is not the owner thereof, the declaration shall specify the name 
of the owner and shall also be accompanied by an authority in writing from 
the owner authorising such person to make and subscribe such declaration : 

(2C) A declaration in respect of a newspaper made under rule (2) and 
authenticated under section 6 shall be necessary before the newspaper can be 
published : 

(2D) Where the title of any newspaper or its language or the periodicity of 
its publication is changed, the declaration shall cease to have effect and a new 
•declaration shall be necessary before the publication of the newspaper can be 
continued : 

(2E) As often as the ownership of a newspaper is changed, a new declaration 
•shall be necessary : ] 

X V(3)) As often as the place of printing or publication is changed, a new 
declaration shall be necessary : 

j[Provided that where the change is for a period not exceeding thirty 
days and the place of printing or publication after the change is within the 
local jurisdiction of the Magistrate referred to in rule (2), no new declaration 
shall be necessary if— 

(a) a statement relating to the change is furnished to the said Magistrate 

within twenty-four hours thereof; and 

(b) the printer or publisher or the printer and publisher of the newspaper 

continues to be the same.] 

m [(4) As often as the printer or the publisher who shall have made such 
•declaration as is aforesaid shall leave India for a period exceeding ninety days 
or where such printer or publisher is by infirmity or otherwise rendered 
incapable of carrying out his duties for a period exceeding ninety days in 
circumstances not involving the vacation of his appointment, a new declaration 
■shall be necessary :] 

[(5) Every declaration made in respect of a newspaper shall be void, where 
•the newspaper does not commence publication— 

(a) within six weeks n [of the authentication of the declaration under 

section 6], in the case of a newspaper to be published once a week or 

oftener; and 

(b) within three months n [of the authentication of the declaration under 

section 6], in the case of any other newspaper, 

^nd in every such case, a new declaration shall be necessary before the 
newspaper can be published. 

[Vol.13.] 2 A.M. 2. 
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( 6 ) Where, in any period of three months, and daily, tri-weekly, bi-weekly,, 
weekly or fortnightly newspaper publishes issues the number of which is less 
than half of what should have been published in accordance with the 
declaration made in respect thereof, the declaration shall cease to have effect 
and a new declaration shall be necessary before the publication of the 
newspaper can be continued. 

( 7 ) Where any other newspaper has ceased publication for a period exceeding 
twelve months, every declaration made in respect thereof shall cease to have 
effect, and a new declaration shall be necessary before the newspaper can be 
re-published. 

( 8 ) Every existing declaration in respect of a newspaper shall be cancelled 
by the Magistrate before whom a new declaration is made and subscribed in 
respect of the same] : 

°[Provided that no person p [who does not ordinarily reside in India, or] who 
has not attained majority in accordance with the provisions of the Indian 
Majority Act, 1875, or of the law to which he is subject in respect of the 
attainment of majority, shall be permitted to make the declaration prescribed 
by this section, nor shall any such person edit a newspaper.] 

[a] Substituted for the words “printed ^periodical work containing public news or 
comments on public news” by the Press Law Repeal and Amendment Act, 1922 (XIV of 
1922), S- 3 & Sch. I. [b] Substituted for ‘States’ by Act III of 1951. [c] Substituted for 

the original rule (1) by the Press and Registration of Books (Amendment) Act, 1960 
(XXVI of 1960), S. 2 [1-10-1960]. [d] Rule (1) was renumbered as (2) by Act XIV of 
1922, S. 3 & Sch. I. [e] Substituted for “periodical work”, ibid . [f] Substituted for the 

words “before the Magistrate within whose local jurisdiction such work shall be 
published”, ibid, [g] The words, “or such printer or publisher resides” were omitted by 
Act XXVI of 1960, S. 2 [1-10-1960]. [h] Substituted for “periodical work” by Act XIV 

of 1922, S. 3 Sch. I. [i] Substituted for the words “and printed or published, or 
printed and published” by the Press and Registration of Books (Amendment) Act, 1955 
(LV of 1955) S. 6 [w. e. f. 1-7-1956]. [j] Inserted , ibid, [k] Rules (2B) to (2E) were 

inserted by Act XXVI of 1960, S. 2 [1-10-1960]. [1] Rules (2) and (3) were renumbered 

as (3) and (4) respectively by Act XJV of 1922, S. 3 & Sch. I. [m] Substituted for the 
original rule (4) by Act XXVI of I960. S. 2 [1-10-1960]. [n] Substituted for “of the 
declaration”, ibid, [o] Inserted by Act XIV of 1922, S. 3 & Sch. I. [p] Inserted by Act 
XXVI of 1960, S. 2 [1-10-1960]. 


STATE AMENDMENT 

PUNJAB 

Note. —Sub-section (2-a) inserted in section 5 and section 5-A inserted by Punj. Act 
XIV of 1942 were repealed by Punj. Act XV of 1957, S. 3 [13-7-1957]. 


0. Authentication of declaration. 

Each of the two originals of every declaration so made and subscribed as is 
aforesaid, shall be authenticated by the signature and official seal of the Magis¬ 
trate before whom the said declaration shall have been made : 

a [Provided that where any declaration is made and subscribed under section 5 
in respect of a newspaper, the declaration shall not, save in the case of news¬ 
papers owned by the same person, be so authenticated unless the Magistrate 
b [is on inquiry from the Press Registrar satisfied] that the newspaper proposed 
to be published does not bear a title which is the same as, or similar to, that 
of any other newspaper published either in the same language or in the same 

State.] 


Section 6 

[1] A District Magistrate in acting or pur¬ 
porting to act under S. 0 cannot be said to 
exercise jurisdiction as a Court Criminal or 
Civil, nor can his proceedings be said to be in 
any sense judicial. Where therefore a District 
Magistrate refused to authenticate a declara¬ 
tion, it was held that proceedings were purely 
ministerial and that the Chief Court had no 
power to interfere with his proceedings. 1918 
Lah 302 (302) [AIR V 5]: 1918 Pun Re. (Cr) 


— Note I 

No. 21: 19 Cri L Jour 621 (DB). 

[2) The proviso to the first para of S. 6 was 
evidently intended to prevent unfair competi¬ 
tion between two newspapers published by 
different persons under the same name and 
title. The proviso would have the effect of 
protecting an existing newspaper in regard to 
its name. 1959 Mad 519 (521) [AIR V 46 C 
165]: ILR (1959) Mad 978. 
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Deposit. 

One of the said originals shall be deposited among the records of the office 
of the Magistrate, and the other shall be deposited among the records of the 
High Court of Judicature, or “[other principal Civil Court of original jurisdic¬ 
tion for the place where] the said declaration shall have been made. 

Inspection and supply of copies. 

The Officer-in-Charge of each original shall allow any person to inspect 
that original on payment of a fee of one rupee, and shall give to any person 
applying a copy of the said declaration, attested by the seal of the Court which 
has the custody of the original, on payment of a fee of two rupees. 

d [A copy of the declaration attested by the official seal of the Magistrate, or a 
copy of the order refusing to authenticate the declaration, shall be forwarded 
as soon as possible to the person making and subscribing the declaration and 
also to the Press Registrar.] 

[a] Inerted by the Press and Registration of Rooks (Amendment) Act, 1955 (LV of 
1955), S. 7 [w. e. f. 1-7-1950]. [b] Substituted for the words “is satisfied from such 
inquiry as he thinks fit to make from the Press Registrar or otherwise”, ibid, I960 
(XXVI of 1960), S. S [1-10-1900]. [c] Substituted for the words "other Courts within 
the local limits of whose ordinary original civil jurisdiction” bv the Press and Regis¬ 
tration of Books Act (1867) Amendment Act, 1890 (X of 1890), S. 3. [dj Substituted for 
the original fourth paragraph by Act (XXVI of I960), S. 3 [1-10-1960], 


7. Office copy of declaration to be prima facie evidence. 

In any legal proceeding whatever, as well civil as criminal, the production 
of a copy of such declaration as is aforesaid, attested by the seal of some Court 
empowered by this Act to have the custody of such declarations, a [or, in the 
case of the editor, a copy of the newspaper containing his name printed on it 
as that of the editor] shall be held (unless the contrary be proved) to be 
sufficient evidence, as against the person whose name shall be subscribed to 
such declaration, a [or printed on such newspaper, as the case may be] that the 
said person was printer or publisher, or printer and publisher (according as 
the words of the said declaration may be) of every portion of every b [news¬ 
paper] whereof the title shall correspond with the title of the b [newspaper] 
mentioned in the declaration a [or the editor of every portion of that issue of 
the newspaper of which a copy is produced]. 

U\ Inserted by the Press Law Repeal and Amendment Act, 1922 (XIV of 1922), S. 3 
and Sch. I. [b] Substituted for “periodical work”, ibid. 


Section 7 — Note 1 

[1] A declaration made by an editor of a 
newspaper under S. 5 is prima facie evidence 
of publication by him of an article in the 
absence of proof that it was published in his 
absence without his knowledge at a time, 
when he bona fide made over the temporary 
management to a suitable person. (’80) 9 Mad 
387 (391) (DB)* (’ll) 12 Cri L Jour 354 (354): 
38 Cal 227 (DB)* (’09) 9 CriL Jour 506 (513): 
32 Mad 338 (DB). (The prosecution need not 
give any evidence that he is in fact the publi¬ 
sher. It is enough to produce his declara¬ 
tion.) * 1935 Nag 90 (104) LA I R V 22] : 30 
Cri L Jour 744. (The presumption does not 
extend to the proof of the fact that he was 
also the publisher at places not specified in 
the declaration.) 

MUnderS.7 a registered printer should 
be held to be the printer of every portion of 
every periodical work whose title corresponds 
with the title of the periodical mentioned in 
the declaration until the contrary is proved. 
Temporary absence during which his subordi¬ 
nates carry on the work would not amount to 


proof of the contrary as the proof that is 
contemplated is that he has ceased to be prin¬ 
ter. 1*05) 2 Cri L Jour 31 (33): 1905 Pun Re 
(Cr) No. 1. 

[3] The printer and publisher who has 
made a declaration under the Act must be 
presumed to be aware of whatever is printed 
and published by him. Unless ‘-'he proves that 
he was not in fact so aware he would be liable 
for the matter. (’08) 7 Cri L Jour 10 (18): 35 
Cal 141 (DB). 

[4] Section 7 makes the printer responsible 
whoever may be the writer of an oil ending 
article. The onus is upon the accused to prove 
the contrary. (’08) 8 Cri L Jour 438 (444): 35 
Cal 945. 

[5] The initial presumption about know¬ 
ledge under S. 7 in the case of periodicals 
does not arise in the case of pamphlets alleged 
to contain seditious matter. 1931 Lah 182 
(183) [AIR V 18j: 12 Lah 483: 32 Cri L Jour 
681. 

[0] So far as newspapers are concerned, 
under S. 7 a copy of a declaration made under 
S. 6 shall be held (unless the contrary is pro- 


20 [s 8] 


[The] Press and Registration of Books Act, 1867 


O. New declaration by persons who have signed declaration and subse¬ 
quently ceased to be printers or publishers. 

a [If any person has subscribed to any declaration in respect of a newspaper 
under section 5 and the declaration has been authenticated by a Magistrate 
under section 6 and subsequently that person ceases to be the printer or 
publisher of the newspaper mentioned in such declaration, he shall appear 
before any District, Presidency or Sub-Divisional Magistrate, and make and 
subscribe in duplicate the following declaration :— 

CC I, A.B., declare that I have ceased to be the printer or publisher or printer 
and publisher of the newspaper entitled-”.] 

Authentication and filing. 

Each original of the latter declaration shall be authenticated by the signature 
and seal of the Magistrate before whom the said latter declaration shall have 
been made, and one original of the said latter declaration shall be filed along 
with each original of the former declaration. 

Inspection and supply of copies. 

The Officer-in-Charge of each original of the latter declaration shall allow 
any person applying to inspect that original on payment of a fee of one rupee, 
and shall give to any person applying a copy of the said latter declaration, 
attested by the seal of the Court having custody of the original, on payment 
of a fee of two rupees. 

Putting copy in evidence. 

In all trials in which a copy, attested as is aforesaid, of the former declara¬ 
tion shall have been put in evidence, it shall be lawful to put in evidence a 
copy, attested as is aforesaid, of the latter declaration, and the former declara¬ 
tion shall not be taken to be evidence that the declarant was at any period 
subsequent to the date of the latter declaration, printer or publisher of the 
b [newspaper] therein mentioned. 

C [A copy of the latter declaration attested by the official seal of the Magistrate 
shall be forwarded to the Press Registrar.] 

[a] Substituted for the first paragraph by the Press and Registration of Books (Amend¬ 
ment) Act, 1955 (LV of 1955), S. 8 [w. e. f. 1-7-1956]. [b] Substituted for “periodical 
work” by the Press Law Repeal and Amendment Act, 1922 (XIV of 1922), S. 3 and 
Sch. I. [c] Inserted by Act LV of 1955, S. 8. 


Section 7 — Note 1 (contcl.) 
ved) to be sufficient as against the persons 
whose name shall be subscribed to such decla¬ 
ration, that the said person is the printer or 
publisher of every portion of the newspaper. 
There is no similar provision in the Act with 
regard to books. 1960 Orissa 126 (127) [AIR 
V 47 C 37]: ILR (1959) Cut 685: I960 Cri L 
Jour 1110. 

[7] Where in a statement about the owner¬ 
ship and other particulars of a newspaper 
published in its issue, A is shown as the owner 
of the newspaper, the statement is not binding 
on A under S. 7. According to S. 7 the printing 
of the name of the editor is sufficient evidence 
only against the editor to the extent that he 
was the editor of every portion of that issue 
of which a copy is produced. So far as A is 
concerned it has no such binding effect. 1959 
Raj 280 (280) [AIR V 40 C 99]: ILR (1959) 9 
Raj 524 (DB). 

[8] Assuming that the presumption under 
S. 7 is attracted to election proceedings and 
that it is nofe^dbjrtlfiai/itrjias still te iboesttt** 
Wished that respondent to the eletfroh 1 
petition believed the; statements to be false or 

-• \ i. ft 


\ 


did not believe them to be true. 1959 Ker 120 
(124) [AIR V 40 C 41]: ILR (1958) Ker 795 
(DB). 

[9] Article scandalising High Court—Editor 
of newspaper filing affidavit that he had no 
knowledge of article as it was sent to press by 
the joint editor when he was out of station — 
Presumption arising under S. 7 that he was 
editor of every portion of the issue of the 
newspaper is not rebutted — Editor and joint 
editor who was author of article in question 
both held liable for contempt. 1949 Lah 200 
(270) [AIR V 30 C 54]: Pak L R (1949) Lah 
421: 51 Cri L Jour 35 (FB). 

[10] Where the prosecution does not prove 
that the book was printed at a particular 
press, the keeper of that press cannot be con¬ 
victed on the mere evidence of the printed 
statement on the book as to where it was 
printed, for it raises no presumption under 
S. 7 and is no evidence against him. The 
presumption under S. 7 however arises against 
the person who is shown as the printer and 
publisher. 1953 Mad 418 (419) [AIR V 40 C 
157]: 1953 Cri L Jour 703. 
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a [8A. Person whose name has been incorrectly published as editor may 

make a declaration before a Magistrate. 

If any person, whose name has appeared as editor on a copy of a newspaper, 
claims that he was not the editor of the issue on which his name has so 
appeared, he may, within two weeks of his becoming aware that his name 
has been so published, appear before a District, Presidency or Sub-divisional 
Magistrate and make a declaration that his name was incorrectly published in 
that issue as that of the editor thereof, and if the Magistrate after making 
such inquiry or causing such inquiry to be made as he may consider necessary 
is satisfied that such declaration is true, he shall certify accordingly, and on 
that certificate being given the provisions of section 7 shall not apply to that 
person in respect 1 of that issue of the newspaper. 

The Magistrate may extend the period allowed by this section in any case 

where he is satisfied that such person was prevented by sullicient cause from 

appearing and making the declaration within that period.] 

[a] Inserted by the Press Law Repeal and Amendment Act, 1922 (XIV of 1922), S. 3 
and Schedule I. 


a [8B* Cancellation of declaration. 

If, on an application made to him by the Press Registrar or any other person 
or otherwise, the Magistrate empowered to authenticate a declaration under 
this Act, is of opinion that any declaration made in respect of a newspaper 
should be cancelled, he may, after giving the person concerned an opportunity 
of showing cause against the action proposed to be taken, hold an inquiry into 
the matter and if, after considering the cause, if any, shown by such person 
and after giving him an opportunity of being heard, he is satisfied that— 

(i) the newspaper, in respect of which the declaration has been made is 
being published in contravention of the provisions of this Act or rules 
made thereunder ; or 

(ii) the newspaper mentioned in the declaration bears a title which is the 
same as, or similar to, that of any other newspaper published either 
in the same language or in the same State ; or 

(in) the printer or publisher has ceased to be the printer or publisher of 
the newspaper mentioned in such declaration ; or 

(iv) the declaration was made on false representation or on the conceal¬ 
ment of any material fact or in respect of a periodical work which is 
not a newspaper ; 

the Magistrate may, by order, cancel the declaration and shall forward as 
soon as possible a copy of the order to the person making or subscribing the 
declaration and also to the Press Registrar.] 

[a] Inserted by the Press and Registration of Books (Amendment) Act, 1900 (XXVI of 

I960), S. 4 [1-10-1960]. 

a [8C. Appeal. 

(1) Any person aggrieved by an order of a Magistrate refusing to authenti¬ 
cate a declaration under section 6 or cancelling a declaration under section 8B 
may, within sixty days from the date on which such order is communicated 
to him, prefer an appeal to the Appellate Board to be called the Press and 
Registration Appellate Board consisting of a Chairman and another member 
to be appointed by the Central Government : 

Provided that the Appellate Board may entertaiaan appeal after the expiry 
of the said period, if it is satisfied that the appellant was prevented by 
sufficient cause from preferring the appeal in time. 

(2) On receipt of an appeal under this section, the Appellate Board may, 
after calling for the records from the Magistrate and after making such further 
enquiries as it thinks fit, confirm, modify or set aside the order appealed 

against. 
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(3) Subject to the provisions contained in sub-section (2), the Appellate 
Board may, by order, regulate its practice and procedure. 

(4) The decision of the Appellate Board shall be final.] 

[a] Inserted by the Press and Registration of Books (Amendment) Act, 1960 (XXVI of 
I960), S. 4 [1-10-1960]. 


PART III a 

Delivery of books 

0 

Copies of books printed after commencement of Act to be delivered 
gratis to Government. 

Printed b [* * *] copies of the whole of every book which shall be printed 

b [' * '] in c [India] after this Act shall come into force, together with all 

maps, prints or other engravings belonging thereto, finished and coloured in 
the same manner as the best copies of the same, shall, notwithstanding any 
agreement (if the book be published) between the printer and publisher 
thereof, be delivered by the printer at such place and to such officer as the 
State Government shall, by notification in .the Official Gazette, from time to 
time direct, and free of expense to the Government, as follows, that is to*say:— 

(a) in any case, within one calendar month after the day on which any such 

book shall first be delivered out of the press, one such copy, and 

(b) if within one calendar year from such day the State Government shall 

require the printer to deliver other such copies not exceeding two in 
number, then within one calendar month after the day on which any 
such requisition shall be made by the State Government on the printer, 
another such copy, or two other such copies, as the State Government 
may direct, 

the copies so delivered being bound, sewed or stitched together and upon the 
best paper on which any copies of the book shall be printed b [* * *]. 

The publisher or other person employing the printer shall, at a reasonable 
time before the expiration of the said month, supply him with all maps, prints 
and engravings finished and coloured as aforesaid, which may be necessary to 
enable him to comply with the requirements aforesaid. 

Nothing in the former part of this section shall apply to— 

(i) any second or subsequent edition of a book in which edition no 
additions or alterations either in the letter-press or in the maps, prints 
or other engravings belonging to the book have been made, and a 
copy of the first or some preceding edition of which book has been 
delivered under this Act, or , 

(ii) any d [newspaper] published in conformity with the rules laid down in 
section 5 of this Act. 

[a] Substituted for the original Part III (relating to the delivery to the Local Government 
of all published books, etc., and to the payment therefor and disposal of the copies) by 
the Press and Registration of Books Act U867) Amendment Act, 1890 (X of 1890), S. 4. 

[b] The words “or lithographed” were omitted by the Press and Registration of Books 
(Amendment) Act, 1955 (LV of 1955), S. 9 [w. e. f. 1-7-1950]. [c] Substituted for “the 
States” by Act III of 1951. fd] Substituted for “periodical work” by the Press Law 
Repeal and Amendment Act, 1922 (XIV of 1922), S. 3 and Schedule I. 

STATE AMENDMENTS 

ANDHRA PRADESH 

Same as that of Madras. 

GUJARAT 

• Same as that of Maharashtra. 

Section 9 — Note 1 

[1] Single sheet of paper containing article 
relating to some current topic — Held it was 
not a book a copy of which was required to 


be delivered to the officer concerned under 

the Act. 1940 Pat 613 (014) [A I R V 27]: 42 
Cri L Jour 78. 
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KERALA 

Malabar District. —Section 19 of Madras Act XXIV of 1948 shall he omitted, and the 
'Press and Registration of Books Act, 1867, in its application to the Malabar District, shall 
‘Stand as if the said section had not been enacted. —Ker. A. L. O., 1950 [1-11-19561. 


MAHARASHTRA 


In its application to the State of Maharashtra, in section 9— 

(a) to the marginal note, add the words “and to notified libraries” ; and 

(b) after the first paragraph insert the following new paragraph, namely,— 

“Such number of copies of the book not exceeding five shall also be delivered by 
the printer, free of expense, to such public libraries as the State Government may, by 
notification in the Official Gazette, from time to time specify, within one calendar 
month after the day on which any such book shall first be delivered out of (be 
press.” — Bom. Act LXI of 1948, S. 2 [3-12-19481 read with Mali. Act VII of 1961 

[4-2-1961]. 

MADRAS 


In its application to the State of Madras* in section 9— . 

(a) in clause (a) of the first paragraph for the words “one such copy” substitute the 

words “five such copies” ; and 

(b) in clause (i) of the last paragraph for the words “a copy of the first” substitute the 

words “five copies of the first”. —Mad. Act XXIV of 1948, S. 19. 


lO. Receipt for copies delivered under section 9. 

The officer to whom a copy of a book is delivered under the last foregoing 
section shall give to the printer a receipt in writing therefor. 

STATE AMENDMENTS 

GUJARAT 

Same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Maharashtra, in section 10 after the word “officer” insert 
■the words “or the person in charge of the library, as the case may be”. 

— Bom. Act LXI of 1948, S. 3 [3-12-1948] read with Mah. Act VII of 1961 [4-2-1961]. 


11* Disposal of copies delivered under section 9. 

The copy delivered pursuant to clause (a) of the first paragraph of section 9 
of this Act shall be disposed of as the State Government shall from time to 
time determine. 

Any copy or copies delivered pursuant to clause (b) of the said paragraph 
•shall be ^transmitted to the Central Government.] 

[a] Substituted for the words “transmitted to the British Museum or the Secretary of 
State for India, or to the British Museum and the said Secretary of State, as the case may 
be” by A.C.A.O., 1948 [23-3-1948]. 

STATE AMENDMENTS 

ANDHRA PRADESH 

Same as that of Madras. 

KERALA 

See under “Kerala” in State Amendments under section 9. 

MADRAS 

In its application to the State of Madras, in section 11, for the first sentence substitute the 
•following sentence, namely,— 

“Out of the five copies delivered pursuant to clause (a) of the first paragraph of 
section 9 of this Act. four copies shall be sent to the central library referred to in sec¬ 
tion 4, clause (a), of the Madras Public Libraries Act, 1948, and the fifth copy shall be 
disposed of in such manner as the State Government may, from time to time, determine. 

- Mad. Act XXIV of 1948, S. 19. 

*[11 A. Copies of newspaper printed in India to be delivered gratis to 
Government. 

The printer of every newspaper in b [India] shall deliver at such place and 
to such officer as the State Government may, by notification in the Official 
•Gazette, direct, and free of expense to the Government, two copies of each 
issue of such newspaper as soon as it is published.] 

[a] Inserted by the Press Law Repeal and Amendment Act, 1922 (XIV of 1922), S. 3 & 
Sch. I. [b] Substituted for “the States” by Act III of 1951. 
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GUJARAT 

Same as that of Maharashtra. 

M4HARASHTRA 


STATE AMENDMENTS 


In its application to the State of Maharashtra, in section 11A 
the word “three”. 


for the word ‘‘two” substitute- 


— Bom. Act VI of 1951, S. 2 [14-4-1951] read with Mah. Act VII of 1961 [4-2-1961], 

a [l IB. Copies of newspapers to be delivered to Press Registrar. 

Subject to any rules that may be made under this Act, the publisher of every 

newspaper in India shall deliver free of expense to the Press Registrar one 

copy of each issue of such newspaper as soon as it is published.] 

[a 1 Inserted by the Press and Registration of Books (Amendment) Act, 1955 (LV of 1955),. 
S. 10 [w.e.f. 1-7-1956J. 



PART IV 

Penalties 

, Penalty for printing contrary to rule in section 3. 

Whoever shall print or publish any book or paper otherwise than in confor¬ 
mity with the rule contained in section 3 of this Act shall, on conviction 
before a Magistrate, be punished by fine not exceeding a [two thousand] rupees, 
or by simple imprisonment for a term not exceeding b [six months] or by both. 

[ Substituted for “five thousand” by the Press Law Bepeal and Amendment Act, 1922 
(XIV of 1922), S. 3 & Sch. I. [b] Substituted for “two years”, ibid. 


13. Penalty for keeping press without making declaration required by 
section 4. 

Whoever shall keep in his possession any such press as aforesaid, a [in. 
contravention of any of the provisions contained in section 4 of this Act] shall 


Section 12 — Note 1 

[11 Sections 3 and 12 do not deal with in¬ 
tention. If rule contained in S. 3 is not com- 
plied with an offence has been committed and 
is punishable under S. 12. (’09) 10 Cri L Tour 
195 (198): 1909 Pun Re. (Cr) No. 5 * 1933 
Rang 4 (4) [AIR V 20]: 34 Cri L Jour 262. 

[2J For a conviction under S. 12 the prose¬ 
cution must prove that the paper in respect of 
which there was charge was printed in British 
India. 1931 Cal 641 (642) [AIR V 18]: 33 Cri 
L Jour 91. 

[3] Multiplying copies of a periodical news¬ 
paper with the aid of a cyclostyle machine — 
The copies not containing the publisher’s 
name or place where they were printed — 
Held, conviction under S. 12 was proper. 1931 
Pat 351 (352) [A I R V 18] : 10 Pat 492 : 32 
Cri L Jour 1063 (DB). 

[4] The owner of a press carrying on the 
business through his manager must be consi¬ 
dered to have printed the books offending 
against S. 3 even though he had nothing to do 
with the management of the Press. 1933 Rang 
4 (4) [AIR V 20J : 34 Cri L Jour 262. 

[5] Where a person distributes in streets 
certain printed pamphlets or papers giving 
notice of certain meeting he cannot be held 

uilty under S. 12 on the ground that distri¬ 
ct* 011 of pamphlets amounts to publication 
of book or paper within the meaning of S. 12. 
1937 Bom 28 (29, 30) [AIR V 24] : 38 Cri L 
Jour 145 (DB). 

[0] Section 3 only refers to the printing of 
a book and not its publication. Hence the 
words ‘or publish any book otherwise than in 


conformity with the rule contained in S. 3” 
make no meaning. The words “or publish” in 
S. 12 must, therefore, be ignored. Hence the 
publication of a book which is not printed in 
conformity with the rule contained in S. 3 is 
not an offence under S. 3 read with S. 12. 1960 
All 450 (452) [AIR V 47 C 114] : 1900 Cri L 
Jour 1037. 

[7] The word “publisher” has been used in 
the Act in a restricted sense and does not 
include the vendor of the newspaper or books. 
Section 12 read with S. 3 clearly indicates 
that such persons are not included in publi¬ 
shers. But a man who causes a book to be 
printed and offers it to the public for sale is a 
publisher within the meaning of S. 3 and S. 12 
of the Act. 1957 Mad 427 (429) [(S) AIR V 44 
C 129]. 

[8J Outer cover showing name of different 
person as printer—Inner cover showing name 
of printer- who actually printed book includ¬ 
ing outer cover — No offence under Act is 
committed. 1900 All 450 (452) [AIR V 47 
C 114] : 1900 Cri L Jour 1037. 

[9] Printer of book not printing his name 
and place of printing on book but printing 
somebody else’s name and some other place— 
Printer commits offence under S. 12. 1900 Alt 
450 (452) [AIR V 47 C 114] : I960 Cri L Jour 


Section 13 — Note 1 

[1] In order to sustain a conviction under 
S. 13, it is necessary to find that the presa 
was in sufficiently fit condition to enable the* 
printing of books or papers thereby. 1929 Call 
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on conviction before a Magistrate, be punished by fine not exceeding b [t\vo 
thousand] rupees, or by simple imprisonment for a term not exceeding c [six 

months], or by both. 

[a] Substituted for the words and figure “without making such a declaration as is 
required by section 4 of this Act” by the Press and Registration of Books (Amendment) 
Act, 1955 (LV of 1955), S. 11 [w.e.f. 1-7-1956], lb] Substituted for “live thousand” by 
the Press Law Repeal and Amendment Act, 1922 (XIV of 1922), S. 3 fk Sell. 1. [e] Sub¬ 
stituted for “two years”, t bid. 


14. Punishment for making false statement. 

Any person who shall, in making a [any declaration or other statement] 
under the authority of this Act, make a statement which is false, and which lie 
either knows or believes to be false or does not believe to be true, shall on 
conviction before a Magistrate, be punished by fine not exceeding b [two 
thousand] rupees, and imprisonment for a term not exceeding c [six months]. 

[a] Substituted for “any declaration” by the Press and Registration of Books (Amend¬ 
ment) Act, 1955 (LV of 1955), S. 12 [w.e.f. 1-7-1956], [b] Substituted for “five thou- 
sand** by the Press Law Repeal and Amendment Act, 1922 (XIV of 1922), S. 3 6c Sen. I 
[c] Substituted for “two years”, ibid. 


15* Penalty for printing or publishing newspaper without conforming to 
rules. 

a [(lJ] Whoever shall b [edit], print or publish any c [newspaper] without 
conforming to the rules hereinbefore laid down, or whoever shall '[edit], print 
or publish or shall cause to be b [edited], printed or published, any d [newspaper] 
knowing that the said rules have not been observed with respect to °[that 
newspaper], shall, on conviction before a Magistrate, be punished with fine 
not exceeding f [two thousand] rupees, or imprisonment for a term not exceed¬ 
ing *[six months], or both. 

h [(2) Where an offence is committed in relation to a newspaper under sub¬ 
section (1), the Magistrate may, in addition to the punishment imposed under 
the said sub-section, also cancel the declaration in respect of the newspaper.] 

[a] Section 15 was renumbered as sub-section (l) thereof by the Press and Registration 
of Books (Amendment) Act; 1960 iXXVI of 1960), S. 5 j.1-10-1900]. [b] ImerUd by the 
Press Law Repeal and Amendment Act, 1922 (XIV of 1922), S. 3 6c Sen I. [c Sub¬ 
stituted for the words “such periodical work as is hereinbefore described”, ibid, [dj Sub¬ 
stituted for “such periodical work”, ibid, [e] Substituted for “that work”, Hid. 
[f] Substituted for “five thousand”, ibid, [g] Substituted for “two years”, ibid. 

[h] Inserted by Act XXVI of 1960, S. 5 [1-10-1900]. 

*115A. Penalty for failure to make a declaration under section 8. 

If any person who has ceased to be a printer or publisher of any newspaper 
fails or neglects to make a declaration in compliance with section 8, he shall, 
on conviction before a Magistrate, be punishable by fine not exceeding two 
hundred rupees.] 

[a] Inserted by the Press and Registration of Books (Amendment) Act,:1955 (LV of 

1955), S. 13 [w.e.f. 1-7-1950]. 


a U6. Penalty for not delivering books or not supplying printer with maps. 

If any printer of any such book as is referred to in section 9 of this Act shall 
neglect to deliver copies of the same pursuant to that section, he shall for 


Section 13 — Note 1 (contdj 

635 (036) [AIR V 10] : 57 Cal 460 : 31 Cri L 

Jour 072. 

Section 14 — Note 1 

[1] A false statement in a declaration which 
was not made and subscribed before a Magis¬ 
trate as provided by S. 4 cannot be said to 
have been made in making a declaration. 
1923 Lah 440 (440) [AIR V 10] : 24 Cri L 
Jour 057. - 


Section 16 — Note 1 

[1] Delivery of book out of the press is not 
complete when the book is printed as the 
printing may be completed before any copy 
was actually delivered out of the press. 1927 
Ail 237 (237) [AIR V 14J : 49 All 315 : 28 Cri 
L Jour 232. 

[2] Section 16 does not provide for convic¬ 
tion and sentence. 1940 Pat 613 (6L4) [AIR 
V 27] : 42 Cri L Jour 78. 
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every such default forfeit to the Government such sum not exceeding fifty 
rupees as a Magistrate having jurisdiction in the place where the book was 
printed may, on the application of the officer to whom the copies should have 
been delivered or of any person authorised by that officer in this behalf deter- 
mine to be m the circumstances a reasonable penalty for the default,’and in 
addition to such sum, such further sum as the Magistrate may determine to be 
tiie value of the copies which the printer ought to have delivered. 

If any publisher or other person employing any such printer shall neglect to 
supp y him, m the manner prescribed in the second paragraph of section 9 of 
chis Act, with the maps, prints or engravings which may be necessary to 
enable him to comply with the provisions of that section, such publisher or 
othei person shall for every such default forfeit to the Government such sum 
not exceeding fnty rupees as such a Magistrate as aforesaid may, on such an 
app ication as aforesaid, determine to be in the circumstances a reasonable 
penalty for the default, and, in addition to such sum, such further sum as the 
Magistrate may determine to be the value of the maps, prints or engravings 
which such publisher or other person ought to have supplied ] 

*•“ ancl Kegis,ratio ” of B °° ks Act 

GUJARAT STATE AMENDM ENTS 

Same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Maharashtra, in section 10 — 

(a) in the first paragraph after the words *“in this behalf” insert the words “or on the 

SSilfh.” been^dehvered” 1 ” and ^ ° f * he " braty *° Wh ° m * C ° Py ° ! ,he book 

(b) * t S v% C0n f 1«?^ a i )1 ?o f0 i rot^- 0rd ‘'s econ , d ” substitute the word “third.”-Bom. 

Act LXI of1J48, S. 4 [3-12-1948] read with Mah. Act VII of 1961 [4-2-1961]. 

[ 16A. Penalty for failure to supply copies of newspapers gratis to Govern¬ 
ment. 

Many printer of any newspaper published in b [India] neglects to deliver 
copies of the same in compliance with section 11A, he shall, on the complaint 
of the officer to whom copies should have been delivered or of any person 
authorised by that officer in this behalf, be punishable, on conviction by a 

a g 1S i rate i av , in g l urls diction in the place where the newspaper was printed 
with fine which may extend to fifty rupees for every default.] 

[a] Inserted by the Press Law Repeal and Amendment Act, 1922 (XIV of 1922), S. 3 and 
Sch. I. Lb] Substituted for the States by Act III of 1951. 

I ^ Penalty for failure to supply copies of newspapers to Press 

Registrar. 

If any publisher of any newspaper published in India neglects to deliver 
copies of the same in compliance with section 11B, he shall, on the complaint 

• • j 6 - V; ess Registrar, be punishable, on conviction by a Magistrate having 

jurisdiction in the place where the newspaper was printed, by fine which may 
extend to fifty rupees for every default.] 

[a ] Inserted by the Press and Registration of Books (Amendment) Act, 1955 (LV of 1955), 
o. JL4 [w. c. i. 1-/-1956J. 

a [l7. Recovery of forfeitures and disposal thereof and of fines. 

Any sum forfeited to the Government under b [section 16] may be recovered 

under the warrant of the Magistrate determining the sum, or of his successor 

in office, in the manner authorised by the Code of Criminal Procedure 0 for the 

time being in force, and within the period prescribed by the Indian Penal Code 
xor the levy of a fine.] 

d [* * * * * *i 

nlf^ b 'f iUte A for ( tl \ e °. ri ?Ln a rJ b y th ® Press and Registration of Books Act 

(1867) Amendment Act, 1890 (X of 1890), S. 5. Lb] Substituted for the words “the last 

A 
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foregoing section” by the Repealing and Amending Act, 1923 (XI of 19231, S. 2 and 
Sch. I. [c] This was Act X of 1882 ; now see Act V of 1898. Id] The words "All fines 
or forfeitures under this Part of this Act shall, when recovered, be disposed of us the 
Local Government shall from time to time direct" were omitted by A. O., 1937 [1-4- 

1937]. _ 

PART V 

REGISTRATION OE BOOKS 

18. Registration of Memoranda of books. 

There shall be kept at such office, and by such officer as the State Govern¬ 
ment shall appoint in this behalf, a book to be called a Catalogue of Books 
printed in “[India], wherein shall be registered a memorandum of every book 
which shall have been delivered b [pursuant to clause ( i) of the first paragraph 
of section 9] of this Act. Such memorandum shall (so far as may be practicable) 
contain the following particulars (that is to say) 

(1) the title of the book and the contents of the title-page, with a translation 
into English of such title and contents, when the same are not in the 

English language ; 

(2) the language in which the book is written ; 

(3) the name of the author, translator or editor of the book or any part 
thereof; 

(4) the subject ; 

(5) the place of printing and the place of publication ; 

(6) the name or firm of the printer and the name or firm of the publisher ; 

(7) the date of issue from the press or of the publication ; 

(8) the number of sheets, leaves or pages ; 

(9) the size ; 

(10) the first, second or other number of the edition ; 

(11) the number of copies of which the edition consists ; 

(12) whether the book is printed c [eyclostyled or lithographed] ; 

(13) the price at which the book is sold to the public ; and 

(14) the name and residence of the proprietor or the copyright or of any 
portion of such copyright. 

such memorandum shall be made and registered in the case of each book as 
soon as practicable after the delivery of the d [copy thereof pursuant to 

clause (a) of the first paragraph of section 9]. e [° ° *]• 

[a] Substituted for “the States” by Act III of 1951. for “pursuant to 

section 9” by the Press and Registration of Books Act (.1867) Amendment Act, 1890 (X of 
1890), S. 6. [c] Substituted for “or lithographed” by the Press and Registration of Books 

(Amendment) Act, 1955 (LV of 1955), S. 15, [w. e. f. 1-7-1956]. [d] Substituted tor the 

words “copies thereof in manner aforesaid", ibid, [e] The last sentence, relating to the 
effect of registration, was repealed by the Indian Copyright Act,_lJi4 UU ot ljivi, 

S. 15 and Sch. II. 

19. Publication of memoranda registered. . n 

The memoranda registered during each quarter in the said Catalogue snail 
be published in the Official Gazette as soon as may be after the end ot such 

? uarter, and a copy of the memoranda so published shall be sent [* J to l le 

lentral Government b [*J. 

[a] The words “to the said Secretary of State, and” were omitted by A. C. A. O., 1948 
[23-3-1948]. [b] The word “respectively” was omitted, ibid. 


PART VA a 

REGISTRATION OE NEWSPAPERS 

19A. Appointment of Press Registrar and other officers. 

The Central Government may appoint a Registrar of newspapers for India 
and such other officers under. the general superintendence and control of the 



in the prescribed manner a Register 
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J > ««4 S r,5? S / St fi ar aS i ma> be n< ? cess 1 ary for the P ur P° s e of performing the functions 
assigned to them by or under this Act, and may, by generator special order 

under^this^cT distrlbutl0n or allocati on of functions to be performed by them 

[a] p art VA containing sections 19A to 19L was inserted by the Press and Registration 
of Books (Amendment) Act, 1955 (LV of 1955), S. 10 [w. e. I 1-7-1956]. Registration 

2 9f$„ Register of newspapers. 

(1) The Press Registrar shall maintain 
of newspapers. 

P< rS is j; er shall, as far as may be practicable, contain the following 
particulars about every newspaper published in India, namely S 

(a) the title of the newspaper; 

(b) the language in which the newspaper is published; 

(c) peziodicity of the publication of the newspaper; 

(d) the name of the editor, printer and publisher of the newspaper; 

(e) the place of printing and publication; 

(f) the average number of pages per week; 

(g) the number of days of publication in the year; 

(h) the average number of copies printed, the average number of copies sold 

to the public and the average number of copies distributed free to the 

public, the average being calculated with reference to such period as 
may be prescribed; l 

(i) retail selling price per copy; 

(j) the names and addresses of the owners of the newspaper and such other 
particulars relating to ownership as may be prescribed; 

(k) any other particulars which may be prescribed. 

(?■ } ° n rec eiving information from time to time about the aforesaid parti- 

S s ’ the , Press Registrar shall cause relevant entries to be made in the 

mJPh r and * ”1?? make . such necessary alterations or corrections therein as 
may be required for keeping the Register up-to-date. 



. Certificates of registration. 

. ° n receiving from the Magistrate under section 6 a copy of the declaration 

p n ^ S ?, ect . ° f a newspaper, “[and on the publication of such newspaper, the 
Pi ess Registrar shall], as soon as practicable thereafter, issue a certificate of 
registration m respect of that newspaper to the publisher thereof. 

[^Substituted for the words “the Press Registrar shall cause relevant entries to be made 

u t i e Foster in respect of the newspaper and shall” by the Press and Registration of 
Books (Amendment) Act, I960 (XXVI of I960), S. 6 [1-10-1960]. registration ot 


^ Annual statement, etc., to be furnished by newspapers. 

It shall be the duty of the publisher of every newspaper— 

(tt) to furnish to the Press Registrar an annual statement in respect of the 
newspaper at such time and containing such of the particulars referred 
to m sub-section (2) of section 19B as may be prescribed; 

newspaper at Such times and such of the particulars 
relating to the newspaper referred to in sub-section (2) of section 19B 
as may be specified in this behalf by the Press Registrar. 


19E. Returns and reports to be furnished by newspapers 
JtrSHSF 0f T7u ne . w f spaper . shaI1 f r nish t0 &e Press’ Registrar such 

deferred In £ c' S , and f 01 t he r information with respect to any of the particulars 
time to time require 60110 ” 2 ° f SeCtl ° n 19B as the Press Registrar may from 
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19F. Right of access to records and documents. 

The Press Registrar or any gazetted officer authorised by him in writing in 
this behalf shall, for the purpose of the collection of any information relating 
to a newspaper under this Act, have access to any relevant record or document 
relating to the newspaper in the possession of the publisher thereof, and may 
enter at any reasonable time any premises where he believes such record or 
document to be and may inspect or take copies of the relevant records or docu¬ 
ments or ask any question necessary for obtaining any information required to 
be furnished under this Act. 

19G. Annual report. 

The Press Registrar shall prepare, in such form and at such time each year 
as may be prescribed, an annular report containing a summary of the informa¬ 
tion obtained by him during the previous year in respect of the newspapers in 
India and giving an account of the working of such newspapers, and copies 
thereof shall be forwarded to the Central Government. 

19H. Furnishing of copies of extracts from register. 

On the application of any person for the supply of the copy of any extract 
from the register and on payment of such fee as may be prescribed, the Press 
Registrar shall furnish such copy to the applicant in such form and manner as 
may be prescribed. 

191. Delegation of powers. 

Subject to the provisions of this Act and regulations made thereunder, the 
Press Registrar may delegate all or any of his powers under this Act to any 

officer subordinate to him. 

19J. Press Registrar and other officers to be public servants. 

The Press Registrar and all officers appointed under this Act shall be deemed 
to be public servants within the meaning of se.ction 21 of the Indian Penal 

Code. 

19K. Penalty for contravention of section 19D or section 19E, etc. 

If the publisher of any newspaper— 

(a) refuses or neglects to comply with the provisions of- section 19D or 
section 19E; or 

*\(b) * * * * * ] 

(c) publishes in the newspaper in pursuance of clause (b) of section 19D any 
particulars relating to the newspaper which he has reason to believe to 

be false, 

he shall be punishable with fine which may extend to five hundred rupees. 

[a] Clause (b) was omitted by the Press and Registration of Books (Amendment) Act, 
I960 (XXVI of 1960), S. 7 [1-10-1900]. 

19L* Penalty for improper disclosure of information. 

If any person engaged in connection with the collection of information under 
this Act wilfully discloses any information or the contents of any return given 
or furnished under this Act otherwise than in the execution of his duties under 
this Act or for the purposes of the prosecution of an offence under this Act or 
under the Indian Penal Code, he shall be punishable with imprisonment for a 
term which may extend to six months, or with fine which may extend to one 

thousand rupees, or with both. 


PART VI 

MISCELLANEOUS 

20. Power to make rules. 

The State Government shall have power to make such rules [not inconsistent 
with the rules made by the Central Government under section 20A] as may be 
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necessary or desirable for carrying out the objects of this Act, and from time 
to time to repeal, alter and add to such rules. 

Publication. 

All such rules, and all repeals and alterations thereof, and additions thereto, 
shall be published in the Official Gazette. 

[a] Inserted by the Press and Registration of Books (Amendment) Act. 1955 (LV of 
1955), S. 17 [w. e. f. 1-7-1950], 

a [20A, Power of Central Government to make rules. 

(1) The Central Government may, by notification in the Official Gazette, 
make rules 3 " 1 — 

(a) prescribing the particulars which a declaration made and subscribed 
under section 5 may contain b [and the form and manner in which the 
names of the printer, publisher, owner and editor of a newspaper and 

the place of its printing and publication may be printed on every copy 
of such newspaper;] 

c [(b) prescribing the manner in which copies of any declaration attested by 
the official seal of a Magistrate or copies of any order refusing to 
authenticate any declaration may be forwarded to the person making 
and subscribing the declaration and to the Press Registrar;] 

(c) prescribing the manner in which copies of any newspaper may be sent to 

the Press Registrar under section 11B; 

(d) prescribing the manner in which a Register may be maintained under 
section 19B and the particulars which it may contain; 

(e) prescribing the particulars which an annual statement to be furnished by 

the publisher of a newspaper to the Press Registrar may contain; 

(f) prescribing the form and manner in which an annual statement under 

clause (a) of section 19D, or any returns, statistics or other information 
under section J9E, may be furnished to the Press Registrar; 

(g) prescribing the fees for furnishing copies of extracts from the Register 

and the manner in which such copies may be furnished ; 

(h) prescribing the manner in which a certificate of registration may be 

issued in respect of a newspaper; 

(i) prescribing the form in which, and the time within which, annual reports 

may be prepared by the Press Registrar and forwarded to the Central 
Government. 

d [(2) Every rule made under this section shall be laid as soon as may be 
after it is made before each House of Parliament while it is in session for a 
total period of thirty days which may be comprised in one session or in two 
successive sessions, and if before the expiry of the session in which it is so laid 
or 'the session immediately following both Houses agree in making any 
modification in the rule or both Houses agree that the rule should not be made, 
the rule shall thereafter have effect only in such modified form or be of no 
effect, as the case may be; so however that any such modification or annulment 
shall be without prejudice to the validity of anything previously done under 
that rule].] 

[a] Inserted by the Press and Registration of Books (Amendment) Act, 1955 (LV of 
1955), S. 18 [w. e. f. 1-7-1956], [aa] For the Registration of Newspapers (Central) 
Rules, 1956. see S. R. O. 1519 published in Gaz. Ind., 1950, Extra., Part Il-sec. 8, page 
1537, as amended from time to time, [b] Added at the end of cl. (a), ibid, I960 (XXVI 
of 1960), S. 8. [1-10-1980]. [c] Substituted for the original cl. (b), ibid, [d] Substituted 

for the original sub-sect. (2), ibid. 

6 [20B. Rules made under this Act may provide that contravention thereof 

shall be punishable. 

Any rule made under any provision of this Act may provide that any 
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contravention thereof shall be punishable with fine which may extend to one 
hundred rupees.] 

[a] Inserted by the Press and Registration of Books (Amendment) Act, 1960 (XXVI of 
I960), S. 9 [1-10-1900]. 


21 . Power to exclude any class of books from operation of Act:. 

a [The State Government may, by notification in the Official Gazette], exclude 
any class of books b [or papers] from the operation of the whole or any part or 
parts of this Act. 

c [Provided that no such notification in respect of any class of newspapers 
shall be issued without consulting the Central Government.] 

[a] Substituted by A. O., 1937 [1-4-1937]. [b] Inserted by the Repealing and Amending 

Act, 1915 (XI of 1915), S. 2 6c Sell. I. [cl Proviso was added by the Press and 
Registration of Books (Amendment) Act, 1960 (XXVI of 1960), S. 10 [1-10-1960]. 


a [22. Extent. 

This Act extends to the whole of India except the State of Jammu and 
Kashmir.] 

[a] Tnserted by the Press and Registration of Books (Amendment Act, 1955 (LV of 
1955), S. 19 [w. e. f. 1-7-1956]. The original section 22, dealing with continuance of 
parts of Act, was revealed by the Press and Registration of Books Act (1867) Amendment 
Act, 1890 (X of 1890). 

23. Commencement. [Repealed by the Repealing Act, 1870 (14 of 1370), S, 1 and 
SchPt. IL] 


[THE] PREVENTION OF CORRUPTION ACT, 1947 

(ACT II of 1947) 

[The Act printed here is as on 1-2-1961.] 

CONTENTS 


Sections 

1. Short title, extent and duration. 

2. Interpretation. 

3. Offence under section 165A of the 

Penal Code to be cognizable 
offence. 

4. Presumption where public servant 

accepts gratification other than 
legal remuneration. 


5. Criminal misconduct in discharge 

of official duty. 

5A. Investigation into cases under 
this Act. 

6. Previous sanction necessary for 

prosecution. 

7. Accused person to be competent 

witness. 

8. Statement by bribe giver not to 

subject him to prosecution. 


STATEMENT OF OBJECTS AND REASONS 


“The scope for bribery and corruption of 
public servants had been enormously increas¬ 
ed by war conditions and though the war is 
now over, opportunities for corrupt practices 
will remain for a considerable time to come. 
Contracts are being terminated; large amounts 
of Government surplus stores are being dis¬ 
posed of; there will, for some years, be short¬ 
ages of various kinds requiring the imposition 
of controls and extensive schemes of post-war 
reconstruction, involving the disbursements 
of very large sums of Government money, 

Section 21 — Note 1 

[1] Any decipherable information which is 
set down in a lasting form would be a docu¬ 
ment and if it is printed in India it is hit by 
S. 3 of the Act. The resulting general in¬ 
convenience is a matter calling for remedial 


have been and are being elaborated. All these 
activities offer wide scope for corrupt prac¬ 
tices and the seriousness of the evil and the 
possibility of its continuance or extension in 
the future are such as to justify immediate 
and drastic action to stamp it out. 

The existing law has proved inadequate tor 
dealing with the problem which has arisen in 
recent years and the Bill is intended to render 
the Criminal Law more effective in dealing 
with cases of bribery and corruption of public 
servants.” — Gaz. Ind ., 1946, Pt. V, page 374. 

action under S. 21 which empowers the State 
Government to exclude any class of books 
and papers from the operation of the Act. 
1960 Andh Pra 176 (177) [A I R V 47 C 60] : 
1960 Cri L Jour 452. 


# 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Adapted by A,L.O.,'1950. 

—Amended by Acts XL of 1949; XVI of 1950; III of 1951; II of 1952; LIX of 1952; L of 
1955; VII of 1957; II of 1958. 

—Amended in Maharashtra by Bom. Act LVI of 1959. 

— Extended by Acts LIX of 1949; XXX of 1950. 

—Extended in Maharashtra by Bom. Act IV of 1950. 

[THE] PREVENTION OF CORRUPTION ACT, 1947 

(ACT II OF 1947) a 

[llth March, 1947.] 

An Act for the more effective prevention of bribery and corruption. 

WHEREAS it is expedient to make more effective provision for the prevention 
of bribery and corruption ; 

It is hereby enacted as follows : 

[a] For Statement of Objects and Reasons, sea Gaz. Ind., 1940, Pt. V, page. 

The Act has been extended to the new provinces and merged States by the Merged 
States (Laws) Act, 1949 (LIX of 1949), S. 3 [1-1-1950] and to the States of Manipur, 
Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 (XXX of 1950), 
S. 3 [16-4-1950]. 

The Act has been extended to the States merged in the former State of Bombay by 
Bom. Act IV of 1950. 


1. Short title, extent and duration. 

(1) This Act may be called THE PREVENTION OF CORRUPTION ACT, 1947. 

*[( 2 ) It extends to the whole of India b [except the State of Jammu and 
Kashmir]; and it applies also to all citizens of India outside India.] 


[( 3 ) * * * * * *] 

[al Substituted for the former sub-section 1 (2) by A.L.O., 1950 [26-1-1950]. [b] Substi¬ 

tuted for “except Part B States” by the Part B States (Laws) Act, 1951 (III of 1951), 
S. 3 & Sch. [1-4-1951]. [c] Sub-section (3) was omitted by the Prevention of Corrup¬ 

tion (Amendment) Act, 1957 (VII of 1957), S. 2 [29-3-1957]. 


2. Interpretation. 

For the purposes of this Act, “public servant” means a public servant as 
defined in section 21 of the Indian Penal Code. 


Section 1 — Note 1 

[1] Where, in a prosecution under the Act 
for an offence alleged to have been committed 
during the period from November 1947 to 
May 1948, the accused who was a permanent 
Way Inspector Western Railways, Mandsaur 
contended that, by virtue of the retroces¬ 
sion on 15-8-1947 of the Railway Lands at 
Mandsaur by the British Government to the 
Sovereign of the former. Gwalior State, the 
British Indian laws ceased to be in force in 
that area during the material period, the ac¬ 
cused’s contention was upheld and it was 
held that the general principles with regard 
to repeal by implication could not be called 
in aid to support the validity of the Preven¬ 
tion of Corruption Act in the Railway lands 
at Mandsaur, especially when the Act was 
not extended in pursuance of the power given 
in S. 5 of Gwalior Railway Lands Ordinance 
the object of which was to replace the pre¬ 
existing system of laws by the laws of the 
territory of Gwalior with a view to secure 
uniformity and homegeneity. 1957 Madh B 
58 (62) [AIR V 44 C 26]*: 1957 Cri L Jour 189 
<DB). 


Section 2 — Note 1 

[1] What S. 137 (4) of the Railways Act 
provides is that if a railway servant is charged 
for an offence under the Penal Code and the 
said offence is outside Chap. IX of that Code 
he cannot be treated as a public servant. In 
respect of offences which are outside the 
Penal Code neither sub-s. (1) nor sub-s. (4) of 
S. 134 of the Railways Act would apply. The 
effect of S. 2 of the Prevention of Corruption 
Act is that status of accused persons has to 
be determined by the application of S. 21 of 
the Penal Code as if the said section had been 
included in the Act. Person employed by a 
Railway owned and managed by the Govern¬ 
ment of India is a public servant within the 
meaning of S. 21. Penal Code. 1959 S C 1310 
(1312, 1313) [AIR V 46 C 183] : 1960-1 SCR 
290 : ILR (1959) 2 All 338 : 1959 Cri L Jour ' 
1497. (AIR 1954 Punj 189, Overruled .) 

[2] Having regard to S. 2, Prevention of 
Corruption Act, read with S. 21, Penal Code, 
a railway servant is a public servant within 
the meaning of Act 2 of 1947, and proceed¬ 
ings may be taken against him under the Act 
1956 All 358 (381) [(S) AIR V 43 C 130] . 
1956 Cri L Jour 687. 
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3 . Offence under section 165A of the Penal Code to be cognizable offence. 

An offence punishable under T * *] b lV] section 165A] of the Indian Penal 
Code shall be deemed to be a cognizable offence for the purposes of the Code 
of Criminal Procedure, 1898, notwithstanding anything to the contrary 


•contained therein : 

cr* * * * * *] 

Tal The words and figures “section 161 or section 165 or” were emitted by the Prevention 
of Corruption (Amendment Act, 1955 (L of 1955), S. 2 [w.e.f. 1-1-1956]. lb] The 
words fieures and letter “or section 165A” were inserted by the Prevention of Corrup- 
Non (Second Amendment) Act, 1952 (LIX of 1952), S. 2 112-8.1952]. [c] Proviso was 

omitted , ibid. 


4 . Presumption where public servant accepts gratification other than legal 
remuneration. 

*[(!)] Where in any trial of an offence punishable under section 161 or 
section 165 b of the Indian Penal Code, it is proved that an accused person has 
accepted or obtained, or has agreed to accept or attempted to obtain, for 
himself or for any other person, any gratification (other than legal remuneration) 
or any valuable thing fiom any person, it shall be presumed unless the contrary 
is proved that he accepted or obtained, or agreed to accept or attempted to 
obtain, that gratification or that valuable thing, as the case may be, as a motive 
or reward such as is mentioned in the said section 161, or, as the case may be, 
without consideration or for a consideration which he knows to be inadequate: 

cr* * * * * *] 


Section 2 — Note 1 (contdj 

[3] By virtue of S. 137 (1) of the Railways 
Act as it stood before the amendment of the 
year 1955 every railway servant had to be 
deemed to be a public servant for the pur¬ 
poses of Chapter IX of the Penal Code. Thus 
a railway servant could be tried and con¬ 
victed of the offence under S. 161, Penal Code. 
1957 Ker 134 (139) [(S) AIR V 44 C 73] : ILR 
(1957) Ker 559 : 1957 Cri L Jour 1127 (DB). 

[4] A person who is a Class III servant and 
is employed as a metal examiner known as 
Chaser in the Railway Carriage Workshops 
and is working under the Works Manager 
who is an officer of the Government and the 
duties which he performs are immediately 
auxiliary to those of the Works Manager who, 
besides being an officer of the Government is 
also armed with some authority or represen¬ 
tative character qua the Government is an 
officer in the service or pay of the Government 
performing as such a public duty entrusted to 
him by the Government and is therefore a 
public servant within the meaning of S. 21 (9) 
of the Penal Code and being such public 
servant he falls within the definition con¬ 
tained in S. 2 of the Prevention of Corruption 
Act. 1957 S C 13 (17) US) AIR V 44 C 3] : 
1956 S C R 682 : 1957 Cri L Jour 1. 

[5] Public servant — Sar panch of Gram 
Panchayat holding an office under the provi¬ 
sions of M. B. Village Panchayat Act is a 
public servant. 1956 Madh B 51 (52) [AIR 
V 43 C 20] : 1956 Cri L Jour 227. 

[6] A person employed as an Assistant in 
the laboratory of the Municipal Committee of 
Simla is a public servant witnin the meaning 
of S. 21, Penal Code and therefore within the 
meaning of S. 2 of the Act. (’53) 55 Pun L R 
402 (403) (DB). 

[7] The Chairman of the managing com¬ 
mittee of a municipality is a public servant 


within the meaning of the section as he has 
power under R. 68 framed under the Bombay 
District Municipal Act, III of 1901 to expend 
money of the municipality on payment of 
bills for fixed recurring charges and therefore 
comes within the tenth Clause of S. 21 of the 
Penal Code. 1961 S C 785 (787) [A I R V 48 
C 123] : 1961 U) Cri L Jour 857. 


Section 3 — Note 1 

[1] Fact that investigation in presidency 
town of Bombay is to be by police officer not 
below Superintendent of Police does not make 
the offence non-cognizable. 1958 Bom 125 
(132) [AIR V 45 C 361 : 1 L R (1958) fiom 90: 
1958 Cri L Jour 481 (DB). 

Section 4 — Note 1 

Acceptance of gratification 

[1] The expression ‘gratification’ must be 
held to have been used in the sense of any¬ 
thing which gives satisfaction to the recipient. 
Prima facie therefore voluntary acceptance 
of an amount of money or a valuable thing 
by a public servant will amount to acceptance 
of gratification. 1959 Bom 543 (547) [AIR 

V 46 C 167] : 1959 Cri L Jour 1421 (DB). 

[2] The mere payment of money is grati¬ 
fication within the meaning of S. 4 (l' : ; it does 
not mean a reward or recompense or gratuity. 
Under S. 4 (1), therefore, the prosecution has 
not to establish anything more than mere 
payment of money. 1960 All 470 (472) [AIR 

V 47 C 121] : 1960 Cri L Tour 1050 t,DB). 

[3] The word ‘gratification’ in S. 4 has 
been used as meaning ‘satisfaction’ and not in 
the sense of ‘reward or recompense’. The 
presumption referred to in S. 4 arises as soon 
as the prosecution has proved that the 
accused person has accepted or obtained, or 
has agreed to accept or attempted to obtain, 
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d [ (2) Where in any trial of an offence punishable under section 165A b of the 
Indian Penal Code, it is proved that any gratification (other than legal remune¬ 
ration) or any valuable thing has been given or offered to be given or attempted 
to be given by an accused person, it shall be presumed unless the contrary is 
proved that he gave or offered to give or attempted to give that gratification 
or that valuable thing, as the case may be, as a motive or reward such as is 
mentioned in section 161 of the Indian Penal Code or, as the case may be, 
without consideration or for a consideration which he knows to be inadequate" 

(3) Notwithstanding anything contained in sub-sections (l) and (■<), the 
Couit may decline to draw the presumption referred to in either of the’said 
sub sections, if the gratification or thing aforesaid is, in its opinion, so trivial 
that no inference of corruption may fairly be drawn.] 

fa] Section 4 was -renumbered as sub section (1) of that section by the Prevention of Cor¬ 
ruption 'Second Amendment) Act, 1952 (L1X of 1952), S. 3 J2-8-1952J. fbj For a pro¬ 
vision that statement by bribe giver not to subject him to prosecution, see section 8 of 

this Act. Lc] Proviso was omitted by Act LIX of 1952, S. 3. [dj Sub-sections (2) and (3) 
were inserted , ibid . 


Section 4 — Note 1 (contd.) 
for himself or for any other person any 
gratification in the above sense or any valu¬ 
able thing, from any person provided (how¬ 
ever illogical it may be) that in the former 
case it has further proved that such gratifica¬ 
tion was not accepted or obtained, or agreed 
to he accepted or attempted to be obtained, 
by way of legal remuneration. 1951 All 540 
(548) [AIR V 38 C 126] : ILR (1950) All 
382 : 52 Cri L Jour 197 (DB). 

[4] Paragraph 3 of S.^ 101 of the Code pro¬ 
vides that the word ‘gratification* is not 
restricted to pecuniary gratification or to 
gratifications estimable in money. What the 
prosecution has to prove before asking the 
Court to raise a presumption against an 
accused person is that the accused person has 
received a ‘gratification other than legal re¬ 
muneration*; if it is shown that the accused 
received the stated amount and that the said 
amount was not legal remuneration then the 
condition prescribed by the section is satis¬ 
fied. Further, the relevant clause in S. 4 (1), 
which deals with the acceptance of any 
‘valuable thing* under S 165, I. P Code, 
plainly requires the presumption to be raised, 
whenever it is shown that the valuable thing 
has been received by the accused, without 
anything more. It would be unreasonable to 
hold that the word ‘gratification* in the same 
clause imports the necessity to prove not only 
the payment of money but the incriminating 
character of the s- id payment. 1960 S C 548 
(551, 552) [AIR V 47 C 80] : 1900-2 SCR 
592 : 1900 Cri L Jour 729. (AIR 1957 Raj 138 
and AIR 1959 Bom 30, Overruled .) 

[5] Even if one accepts a gratification or a 
valuable thing for any other person he comes 
within the plain meaning of the words of the 
section, but an unconscious and unknowing 
transmitter or bearer would not come within 
the section. There must go along with the 
idea of acceptance a conscious mind that the 
gratification or the valuable thing is for 
another person before such acceptance can 
come within the operation of the section. 1951 
Cal 524 1 527) [AIR V 38 C 150] : I L R (1952) 
2 Cal 243 : 52 Cri L Jour 1110 (DB) * (’57) 
1957 Cri L Jour 42 (44) (All). 


[0] It is unnatural to expect that the ac¬ 
cused would demand a bribe in the presence 
of a person about whom he was not sure. 
1950 Madh-B 51 (54) [AIR V 43 C 20] : 1950. 
Cri L Jour 227. 

L7] Decoy witness — Practice of supplying 
decoy witness with Government money for 
bringing about the completion of offence 
deprecated. 1950 Madh B 51 (54) [AIR V 43- 
C 20] : 1950 Cri L Jour 227. 

Bm den of proof on prosecution 

[8] Before a presumption such as is men¬ 
tioned in S. 4(1) is raised the prosecution 
must establish by clear and cogent evidence 
that an accused willingly took the money or 
thing offered to him knowing full well that 
the gratification was meant for his benefit or 
for the use of somebody else. 1955 NUC 
(All) 2726 [AIR V 42]. 

[9] Section 4 of Act II of 1947 requires that 
the prosecution should prove that the accused 
accepted or agreed to accept the amount as a 
gratification. “Accept** means “to take or 
receive with a consenting mind’*. It is, there¬ 
fore, upon the prosecution to prove not only 
the passing of the money into the hands of 
the accused, but also that he took it with a 
‘consenting mind*. This would necessitate 
proof of either an agreement to accept prior 
to the actual acceptance, or of his consent to 
accept the same as gratification at the time 
the money was offered 1952 Orissa 267 (^73) 

. [AIR V 39] : I L R (1952) Cut 304 : 1952 Cri 
L Four 1393 DB). 

110J Section 4 only lays down that, if it is 
proved by the prosecution that the accused 
did receive gratification, then there will be a 
presumption that the gratification was re¬ 
ceived by the accused as a motive or reward 
as mentioned in S. 161, I P. Code. Before 
relying upon the presumption laid down in 
S. 4 or Act (II of 1947), the prosecution must 
prove that the accused accepted or obtained 
any gratification other than legal remunera¬ 
tion (*57) 1957 Cri L Jour 42 (44) (All). 

[If] Ordinarily, the prosecution would be 
liable to prove the motive or reward under 
S. 161, Penal Code or absence or inadequacy 
of consideration under S. 105, Penal Code 
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because such motive or reward or such 
absence or inadequacy of consideration is part 
of the very offence under Ss. 101 or 105, 
Penal Code respectively. But now by reason 
of S.4, Prevention of Corruption Act, 1947, 
that presumption will be made against the 
accused the moment the prosecution proves 
that the accused accepted or agreed to accept 
or obtained or attempted to obtain any grati¬ 
fication or valuable thing. This does not 
mean that the burden of proof on the pro¬ 
secution to establish the acceptance or the 
agreement to accept or the obtaining or the 
agreement to obtain the gratification or the 
valuable thing is at all displaced by this 
section. That burden still remains on the 
prosecution. This proof must be in accordance 
with the standard of proof laid down by S. 3, 
Evidence Act. Any other standard of proof by 
percentage or plausibility cannot be accepted. 

1951 Cal 524 (527) [AIR V 38 C 150] : I L R 
1952) 2 Cal 243 : 52 Cri L Jour 1110 

DBh 

[12] Section 4 does not dispense with the 
necessity to prove on the part of the prosecu¬ 
tion that gratification or some valuable thing 
proceeded from the complainant to the ac¬ 
cused. The burden of proving that rests on 
the prosecution under S. 4 as under S. 161, 
Penal Code. The moment, however, when 
the prosecution proves that the accusedaccepted 
or agreed to accept any gratification, the pre¬ 
sumption will be raised against him that he 
received it as a motive or reward for exercising 
any official favour or disfavour and if the 
accused wants to suggest to the contrary it 
would be for him to establish that such was 
not the case. It is the bounden duty of the 
prosecution to prove beyond reasonable doubt 
that money received from the complainant 
was by way of a bribe and the mere passage 
of the money from the one to the other is not 
sufficient to raise any presumption that the 
accused obtained it as a bribe. (’55) 1955 
Raj L W 51 (58). 

[13] It is one of the essential ingredients of 
the offence under S. 101 to be established by 
the prosecution that gratification was accept¬ 
ed or agreed to be accepted or attempted to be 
obtained as a motive or reward for performing 
an official act. By enacting S. 4(1 \ tne Legisla¬ 
ture has not only dispensed with the proof of 
that ingredient by the prosecution but has im¬ 
posed upon the person accused, when it is pro¬ 
ved that he has accepted or obtained or agreed 
to accept or attempted to obtaiD gratification 
other than legal remuneration the burden of 
proving that it was not as a motive or reward 
that tne gratification was obtained. 1959 
Bom 543 (548) [A I R V 40 C 107] : 1959 Cri 
L Jour 1421 (DB). 

Presumption under S. 4 

[141 Public servant proved to have accepted 
gratification other than legal remuneration — 
Presumption is that he accepted it as motive or 
reward as is mentioned in S. 101, Penal Code. 
In the absence of rebuttal it could be held 
that the sum was accepted as bribe. (*54) ILR 

(1954) Madh-B 194 (202). 


[See also 1951 Punj 424 (425) [A I R V 38 C 
1281 : 52 Cri L Jour 944.] 

[15] The only presumption winch can be 
drawn by virtue of S. 4 (1) is that the thing 
was obtained without consideration or lor a 
consideration which the accused knew to be 
inadequate. A presumption that it was ob¬ 
tained from any person whom lie knew to he 
interested in or related to the person so con¬ 
cerned, is not covered by this provision. It 
is for the prosecution to prove by positive 
evidence that the accused obtained the thing 
from a person who is known to be related to 
the concerned person. 1950 Orissa 20L (204) 
[AIR V 43 C 57] : ILR (1950) Cut 517 : 1956 
Cri L four 1341 (DB). 

[16] When there is no indication whatever 
that any public servant was to be approached 
or influenced by the accused there can be no 
question of making a presumption that the 
’payment was as a motive or reward for ren¬ 
dering service with any public servant. 1959 
S C 847 1 850) [AIR V 43 C 110] : 1959 Supp 
2 S C R 739 : 1959 Cri L Jour 1127. 

[17] The presumption under S. 4 is also 
available in cases where the accused is charged 
under some other section than S. 161, I. P. 
Code. Section 5 (1) provides for the same 
type of offence—the gravamen of the charge 
being the same — as in S. 101, I P. Code and 
therefore \yhere the accused is charged under 
S. 5 (l) of the Act, the Court is fully justified 
in relying upon the presumption available 
under S. 4. 1953 All 110 (113) [A I R V 40 C 
40] : I L R (1954) 1 All 45 : 1953 'Cri L Jour 
340. 

[18] The accused not having been charged 
under S. 5 (2) of the Prevention of Corrup¬ 
tion Act but under some sections ol the Penal 
Code, S. 4 could not be made applicable to 
him. 1952 All 35 (37) [AIR V 39] : ILR (1954) 
1 All 1 : 1952 Cri L Jour 230 (DB\ 

119] Neither S. 0 nor Ss. 4 and 7 make any 
mention ol any other section of the Penal 
Code and if the accused is, therefore, not 
charged under S. 101 or 165 of the Penal Code 
but under certain other sections of the Penal 
Code, the provisions of the Prevention of Cor¬ 
ruption Act would not apply to these sections. 
1952 AIL 35 (38) [A I R V 39] : l L R U954) 1 
Ad 1 : 1952 Cri L Jour 230 (DB (AIR 
1932 All 18, Relied on; A I R 1925 All 230, 

Overruled.) 

[20] The presumption under S. 4 can arise 
only when the trial is for an offence punisha¬ 
ble under Ss 161, 105 Penal Code and not in 
the case of a prosecution under S. 5 (2). 1955 
NUC (Punj) 4021 [AIR V 42]. (AIR 1953 All 
110, Diss. f rom.) 

[21] The presumption under S. 4. Preven¬ 
tion of Corruption Act, is a presumption of 
law and therefore it is obligatory on the Court 
to raise this presumption in every case brought 
under S 4 of the Prevention of Corruption 
Act because unlike the case of presumption 
of fact, presumptions of law constitute a 
branch of jurisprudence. It introduces an 
exception to the general rule as to the burden 
of proof in criminal cases and shifts the onus 
on to the accused The leg slature has chosen 
to use the words ‘shall presume* and not ‘may 
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presume/ the former a presumption of law 

and latter of fact. 1958 S C 61 (65) [A I R V 

45 C 9] : 1958 SCR 580 : 1958 Cri L Jour 

232*(’01) 1961 (1) Cri L Jour 544 (547) (DB) 

(Pat). 

[22] Section 4 (1) raises a presumption of 
law, and it is for an accused person, positi¬ 
vely to disprove the facts which the Court 
has to consider as proved by virtue of that 
presumption. 1960 All 470 (472) [A I R V 47 
C 121] : 1960 Cri L Jour 1050 (DB). 

[23J Under S. 4 of the Prevention of Corrup¬ 
tion Act, the Court must presume that the 
accused under the circumstances, accepted 
the money as a motive or reward as contem¬ 
plated under S. 161, I. P. Code. 1955 Him- 
Pra 51 '53) [A I R V 42 C 27] : 1955 Cri L 
Jour 1585. 

1.24] The term ‘shall be presumed’ means b 
that the Court is bound to take the fact as" 
proved until evidence is adduced to disprove 
it and the party interested in disproving it 
must produce such evidence if he can. 1959 

Mad 166 (171) [A 1 R V 46 C 52] : 1959 Cri L 
Jour 484. 

[25J Where in a trial for an offence under 
S- 161, Penal Code, the prosecution has proved 
the fact of payment of money to the accused 
but the trial Judge ignores the presumption 
which arises under S. 4 (1) and apquits the 
accused without examining the facts proved in 
the context of the statutory presumption, the 
judgment cannot be sustained. 1959 Bom 
543 (549) [AIR V 46 C 1671 : 1959 Cri L Jour 
1421 (DB). 

[26] Section 4 of Prevention of Corruption 
Act lays down that if the prosecution proves 
that the accused person has accepted, or 
agreed to accept, any gratification, it shall 
be presumed, “unless the contrary is proved,” 
that he accepted or agreed to accept it with a 
corrupt motive. This raises a rebuttable pre¬ 
sumption and the contrary may be'proved to 
displace the presumption contained in the 
Section. The section purports to lay down 
that the Court shall draw a particular infe¬ 
rence from a particular proved fact. It is 
only an inference and not evidence, and may 
be overcome by evidence. It would be an 
outrage on commonsense and reason to infer 
that the presumption of innocence of the ac¬ 
cused has itself been displaced and that the 
offence of bribery must be held to be esta¬ 
blished the moment the money passed into 
the possession of the accused without further 
proof that the money was “accepted” or 
“agreed to be accepted” for corrupt purposes. 
When the law raises a presumption against 
the accused and calls upon him to prove the 
contrary, the quantum and degree of proof 
required to displace that presumption are just 
those required in a civil case; and the con¬ 
trary can be said to be proved if the accused 
succeeds in establishing that the act attributed 
to him is capable of an interpretation other 
than that suggested by the prosecution. In 
such an event, the Court is bound to hold that 
the prosecution has failed to displace the pre¬ 
sumption of innocence beyond reasonable 
doubt. 1952 Orissa 267 (272) [A I R V 39] : 




I L R (1952') Cut 364 : 1952 Cri L Jour 1393 
(DB). 

[27] Accused in his official capacity as 
supervisor recommending to his superior for 
retention of services of certain persons dis¬ 
charged from service—Accused receiving from 
such persons sums of money as a reward for 
his services—Accused is guilty under S. 161, 
Penal Code in view of presumption arising 
under S. 4, Prevention of Corruption Act. 
1950 Mad 93 v 94; LA I R V 37 C 47] : 51 Cri 
L Jour 386. 

[28] The basis adopted by the Legislature 
in classifying one class of public servants 
who are brought within the mischief of S. 4 
(1) is a perfectly rational basis. It is based on 
an intelligible differentia. The object which 
the Legislature wanted to achieve is the 
eradication of corruption from amongst public 
servants, and between the said object and the 
intelligible,differentia on which the classifica¬ 
tion is based there is a rational and direct 
relation. Hence, S. 4 (1) is not ultra vires 
Art. 14 of the Constitution. 1960 S C 548 
(550, 551) [AIR V 47 C 86] : 1960-2 SCR 
592 : 1960 Cri L Jour 729. 

[29] Section 4 of the Prevention of Corrup¬ 
tion Act (1947) has been enacted by Parlia¬ 
ment and therefore it must be held that what 
it lays down is a procedure established by 
law. The constitutionality of S. 4, therefore, 
cannot be questioned on the ground that it 
went against the provisions of Art. 21 of the 
Constitution. 1961 S C 1629 (1630, 1631) [AIR 
V 48 C 309] : 1961 (2) Cri L Jour 811. 

[30] Held, that in the nature of the prose¬ 
cution evidence in this case the Court was 
fully justified in drawing the presumption as 
provided for in S. 4 (2). The sum of Rs. 35 
tendered by the accused to P. W. 1 in this 
case could not be taken to be-so trivial as to 
attract the saving provision contained in 
sub-s. (3). 1954 Trav Co 492 (495) [AIR V 41 
C 171] : ILR (1954) Trav-Co 856 : 1954 Cri L 
Jour 1604 (DB). 


Uebuttai of 'presumption by accused 

[31] Section 4 expressly places the onus of 
proof as to part of the issue on the accused. 
The presumption under S. 4 arises as soon as 
the prosecution has proved that the accused 
has accepted or agreed to accept an amount 
not covered by the proviso as gratification. If 
unrebutted and until the contrary is proved 
the gratification will be deemed to have been 
paid or given or received corruptly as induce¬ 
ment or reward as is mentioned in the Act. 
But in such cases the burden of proof on the 
accused is less stringent than that laid on the 
prosecution in proving guilt and corresponds 
to that which rests upon a plaintiff or defen¬ 
dant who is required to prove an issue in a 
civil proceeding, i. e , preponderance of pro¬ 
babilities. 1959 Mad 166 (172) [AIR V 46 
C 52] : 1959 Cri L Jour 484. 

[32] Under S. 4 the burden, no doubt, is 
upon the accused to prove that he came by 
the amount innocently. But that burden is, 
unlike the burden resting upon the prose¬ 
cution, not so heavy. The burden is like 
one in a civil proceeding discharged by 
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indicating the balance of probabilities. 1950 
Madh B 51 (53) [AIR V 43 C 20] : 1956 Cri L 
Jour 227. 

[33] The presumption against the accused 
under S. 4 regarding the motive or reward or 
absence or inadequacy of consideration is a 
rebuttable presumption. That presumption 
may be rebutted by the accused not only by 
any oral testimony or witnesses called on 
benalf of the accused but also by a st dement 
of the accused under S. 342, Criminal P C., 
and by any document produced on his behalf 
or by the surrounding circumstances. 1951 

Cal 524 (527) [AIR V 38 C 156] : ILR (1952) 

2 Cal 243 : 52 Cri L Jour 1110 iDB). 

[34] Presumption under is rebuttable—It 
may be rebutted by oral testimony of accu¬ 
sed’s witnesses and by his statement under 

S. 342, Cr. P. Code. The burden on the 
accused can be discharged from the evidence 
of prosecution witnesses themselves either in 
cross-examination or even in examination-in¬ 
chief-It is not necessary that accused should * 
examine defence witnesses tor that purpose. 
(’55)20 Cut LT 721 (727). 

[35] All that is required from the accused 
in a bribery case and having regard to S. 4, is 
to establish by evidence satisfying the Judge 
of the probability that the amount he received 
or obtained was received or obtained by him 
innocently. If he establishes that probability 
he has rebutted the presumption and is enti¬ 
tled to be acquitted. 1955 Pepsu 156(158) 
[(S) AIR V 42 C 30] : ILR (1956) Patiala 223: 
1955 Cri L Jou.r 1387. 

[36] Presumption that accused accepted 
gratification from corrupt motive arises when 
prosecution proves beyond leasonable doubt 
that accused accepted gratification Burden 
of displacing presumption is ordinarily on 
accused, i. e., of raising reasonable doubt. 

(’50) ILR (1950) 2 Cal 632 (687) (OB). 

[37] For rebutting the presumption under 
S. 4(1) it is not enough for the accused to 
offer an explanation which has not been dis¬ 
proved or* to create some doubt in the mind 
of the Court, but it is necessiry for the accus¬ 
ed to prove that he did receive the money 
otherwise than as illegal gratification of bribe 
i. e., innocently. The burden of proof requir¬ 
ed to be discharged by the accused in such 
cases is less than that required at the hands 
of the prosecution in proving the case beyond 
reasonable doubt. This burden may be dis¬ 
charged by the evidence satisfying the Court 
of the probability of that which the accused 
is called upon to establish. 1900 Mad 27 (31, 
32) [AIR V 47 C 9] : 1900 Cri L Jour 92. 

[38] Although a burden is cast upon the 
accused by reason of S. 4, this burden is not 
so heavy as upon the prosecution in other 
cases where no such presumption arises but is 
akin to burden placed upon a litigant in civil 
cases andean be discharged by proving pre¬ 
ponderance of possibilities. The considera¬ 
tions that a charge under S 101. I P. C , is 
one which is easily and may often be lightly 
made but is in the very nature of things diffi¬ 
cult to establish, cannot be suffered to relieve 


the prosecution of any part of the burden 
which rests upon it t"» establish charge beyond 
reasonable doubt. If after everything that can 
legitimately be considered has been given its 
due weight, room still exists for taking the 
view that, however strong the suspicion raised 
against the accused, every reasonable possi¬ 
bility of inmcence has not been excluded, ho 
is entitled to an acquittal 1950 Madh B 80 
(92, 93) f AIR V 43 C 39) : 1956 Cri L Jour 
233 (2) (DB). 

[39] The presumption under S. 4 (11 arises 
not only when the accused has accepted or 
obtained for himself or for any other person 
any gratification but also when he lias accepted 
or obtained for himself or for any other person 
any valuable thing from any person Currency 
notes are valuable things. This being a pre¬ 
sumption of law, when the facts necessary 
for raising the presumption are either proved 
or admitted, the Court lias to proceed on the 
basis that the gratification obtained by the 
accused was accepted by him as a motive or 
reward such as is mentioned in S 161 of the 
Penal Code until the contrary is proved by 
the accused. When the prosecution has pro¬ 
ved that the accused public servant has recei¬ 
ved money from any person which is not 
legally due to him or that fact is admitted by 
the accused himself, the burden is on him to 
disprove the presumption arising under S. 4 
(1) of the Prevention of Corruption Act and 
in such a case it is not necessary for the pro¬ 
secution to affirmatively prove anythin" more 
to show that the amount was received bv him 
as a bribe or illegal gratification. The degree 
of proof required to rebut the presumption 
must, of course, depend upon the facts and 
circumstances of each case. But in view of 
lh° imperative provision in S. 4 >1) the pre¬ 
sumption cannot be held to have been rebutt¬ 
ed without sufficient material before the 
Court which would ordinarily carry convic¬ 
tion to a j idieial mind. As the contrary has 
to be proved it will not be sufficient for the 
accused merely to create a doubt. A mere 
explanation bv the accused, whicn is not 
inconsistent with the proved or admitted fact 
that he had received money from a person 
with whom he had dealings officially which 
was not legally due to him. would not there¬ 
fore be sufficient, without corroboration by 
other evidence either direct or ci , cum c tantial, 
to rebut the presumption under S. 4 (1>. 19o9 
Ker 83 (93. 94) [AIR V 40 C 33] : 1959 Cri L 

Jour 457 (DB). r . . 

[40] The only element remaining to be 
proved to constitute an offence under S. 10D 
of the Penal Code is that the acceptance was 
without consideration or for a consideration 
which the accused knew to be inadequate. It 
cannot be said that it must first he proved 
that the acceptance of the v du lble thing was 
a gratification other than legal remuneration 
before the presumption under S 4 can be 
drawn so as to throw the burden on the 
accused. It is not enough for the accused to 
offer an explanation which has not been dis¬ 
proved or to create some doubt in the mind of 
the Court. The burden cast on the accused is 
however less stringent than that laid on the 
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5. Criminal misconduct in discharge of official duty. 

(1) A public servant is said to commit the offence of criminal misconduct in 
the discharge of his duty— 

(a) if he habitually accepts or obtains or agrees to accept or attempts to 
obtain rrom any person for himself or for any other person, any gratifi¬ 
cation (ocher than legal remuneration) as a motive or reward such as is 
mentioned in section 161 of the Indian Penal Code, or 

(b) if he habitually accepts or obtains or agrees to accept or attempts to 

obtain for himself or for any other person, any valuable thing without 

consideration or for a consideration which he knows to be inadaquate, 

from any person whom he knows to have been, or to be, or to be likely 

to be concerned in any proceeding or business transacted or about to be 

transacted by him, or having any connection with the official functions 

of himself or of any public servant to whom he is subordinate, or from 

any person whom he knows to be interested in or related to the person 
so concerned, or 


(c) if he dishonestly or fraudulently misappropriates or otherwise converts 
for Ins own use any property entrusted to him or under his control as a 
public servant or allows any other person so to do, or 

(d) if he, by corrupt or illegal means or by otherwise abusing his position 
as a public servant, obtains for himself or for any other person any 
valuable thing or pecuniary advantage. 


Section 4 — Note I (contdj 
prosecutor in proving the guilt and corres¬ 
ponds to that which rests upon a plaintiff or 
defendant who is required to prove an issue 
in civil proceedings. 1958 Ker 130 (137, 138) 

[AIR V 45 C 52J : ILR (1958) Ker 498 : 1958 
Cri L Jour 640 iDB). 

[41] Once the prosecution establishes the 
receipt of the tainted money by an accused 
person, then an onus is cast on the accused to 
rebut the presumption against him and offel 
an explanation. Where the accused in his 
attempt to rebut the presumption takes seve¬ 
ral stands the very multiplicity of the stands 
destroy the bona fides of them and they 
become inadequate to rebut the presumption. 

1959 All 483 (485) [AIR V 40 C 1211 : ILR 
(1959) 1 All 508 t 1959 Cri L Jour 924. 


SECTION 5 — SYNOPSIS 

1. Public servant. 

2. S. 5 (1) («). 

3. S. 5 (1) (b). 

4. S. 5 (1) (c). 

5. S. 5 (1) (d). 

6. S 5 (2). 

7. S. 5 (3). 

8. S. 5 (I). 

1. Public servant. — [1] As the result of 
the amendment of S 137 of the Railways Act 
by Act 17 of 1955 railway servants have 
become public servants not only for the 
limited purposes of Chap. IX ot the Penal 
Code but also generally. In any event they 
are public servants under the Prevention of 
Corruption Act. 1956 S C 470 (478) [(S) AIR 
V 43 C 82]: 1950 S C R 1 82 : ILR (1950) 
Punj 1103 : 1950 Cri L Jour 837. 

[2J For purposes of clause (d) of sub¬ 


section a) of S. 5 of Act II of 1947, it is not 
necessary that the accused should function as 
a public servant at the moment at which 
pecuniary advantage is obtained. For pur¬ 
poses of clause (d), it is sufficient if the ac¬ 
cused obtained pecuniary advantage by abus¬ 
ing his position as a public servant. Where a 
clerk in the Resident Engineer’s office abusing 

his position as a public servant, forged cash 

order form and subsequently obtained pay¬ 
ment on its basis, his case falls under S. 5 il) 
(d), and he is punishable for offence punish¬ 
able under S. 5(2), read with S. 5 (1) v d). 
(’57) 1957 Cri L Jour 108 (111) (All). 

[3] A misconduct, which is punishable 
under sub-s. (2). is a misconduct in the dis¬ 
charge of duties as a public servant and there¬ 
fore where the accused, a Medical Officer is 
not acting as a public servant but in the exer¬ 
cise of his right as a private practitioner, he 
cannot be regarded as having committed mis¬ 
conduct in the discharge of his duty as a 
public servant nor can he be regarded to have 
obtained any pecuniary advantage by cor¬ 
rupt or illegal means or by abusing his posi¬ 
tion as a public servant. 1950 All 073 i0~0) 

[AIR V 43 C 221] : 1950 Cri L Jour 1276 
(DB). 

2. S. 5 (1) (a).—[1] Before a Court could 
find a person guilty of habitually obtaining 
and accepting gratification other than legal 
remuneration as a motive for doing an official 
act under S. 5 (2) of Act II of 194 7, it is neces- 
sary for the prosecution to establish a settled 
tendency or practice on the part of such a 
person. Payment of bribe by three persons in 
the same transaction is not sufficient to show 
a settled tendency or practice. (’51) 52 Cri L 
Jour 355 (357) (DB) (Dacca). 

[2] Obtaining means getting something as a 
result of effort to get it. IF a small sum of 
money is left with the accused a railway 
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»[( 2 ) Any public servant who commits criminal misconduct in the discharge 
of his duty shall be punishable with imprisonment for a term which shall not 
be less than one year but which may extend to seven years and shall also be 

liable to fine : 

Provided that the Court may, for any special reasons recorded in writing, 
impose a sentence of imprisonment of less than one year. 

(2A) Where a sentence of fine is imposed under sub-section (2), the Court, 
in fixing the amount of fine, shall take into consideration the amount or value 
of the property which the accused person has obtained by committing the 
offence of criminal misconduct or where the conviction is based on the pre¬ 
sumption under sub-section (3), the pecuniary resources or property referred 
to in that sub-section for which the accused person is unable to account 

satisfactorily.] . 

(3) In any trial of an offence punishable under sub-section (2) the tact 
that the accused person or any other person on his behalf is in possession, 
for which the accused person cannot satisfactorily account, of pecunuuy 
resources or property disproportionate to his known sources of income may be 
proved, and on such proof the Court shall presume, unless the contraiy is 


Section 5 — Note 2 

serv nt by a person who according to his 
own showing is in the habit of tipping Rail¬ 
way servants in order to have his work facili¬ 
tated it cannot be said that the accused 
corruptly obtained this money, and no offence 
•under S. 5(1) (a or (d) is committed. 1954 
Punj 89 (93) LA I R V 41 C 43] : 1954 Cn L 
Jour 545 (DB). 

[3] A single instance of attempt to obtain a 
bribe where no amount is actually received 
does not amount to an offence of criminal 
misconduct in the discharge of duty 1950 
Mad 013 (615) US) A I R V 43 C 194] : 19o0 
Cri L Jour 1330 (DB) * 1955 Mad 182 (185, 
180) L(S) AIR V 42 C 47 j. 

[4] The essential ingredients of the offence 
under S. 5 (1) a) of the Prevention of Cor¬ 
ruption Act are the same as the ingredients of 
the offence under section 101 of the Indian 
Penal Code subject to one difference, viz., 
that the offence under S. 5(1) (a) is an aggra¬ 
vated form of the offence under S. 101. Repe¬ 
tition of the offence under S. 101 of the Indian 
Penal Code, would amount to the offence of 
criminal misconduct under S. 5 (1) (a) of the 
Prevention of Corruption Act, 1957 Ker 134 
(139) [(SI A I R V 44 C 73] : 1 L R (1957) Ker 
559 : 1957 Cri L Jour 1127 (DB). 

[5] No particulars need be set out in the 
charge as the offence under S. 5 (1) (a) does 
not consist of individual acts of bribe-taking 
as in S. 101 of the Penal Code but is of a 
general character. Individual instances may 
be useful to prove the general averment in 
particular cases but it is by no means neces¬ 
sary because of the presumption which 
S. 5*3) requires the Court to draw. 1954 
S C 359 (301) (AIR V 41 C 87] : 1955-1 SCR 
92 : 1 L R (1954) Cut 427 : 1954 Cri L Jour 

' 1° 02 ‘ , t . 

[6] Held , construing the judgment ot the 

High Court that it had not altered a convic¬ 
tion under S. 5 (1) (a) to one under S. 5(1) id). 
The accused had abused his position and 
helped other persons to derive a pecuniary 
advantage thereby. H© had done this consis¬ 


tently for over several months. 1 his would 
amount to his habitually obtaining in the dis¬ 
charge of his duty gratification from other 
persons. The High Court’s judgment was 
therefore consistent with the charge framed 
under S. 5 U) (a) and could not be held to be 
an alteration of the conviction under So (U 
(a' to one under S. 5 til'd), i960 b C 
(490) [AIR V 47 C 82] : 1960 Cri L four 0/6. 

3. S. 5 (1) (b). - LI] If the prosecution 
proves that a public servant has, on several 
occasions, received gifts fiom a firm with 
which he has had official duties the offences 
defined under S. 5il)(b) will be proved to 
have been committed if from the circum¬ 
stances of the cas- it may be presumed that 
the gifts were received as a motive or reward 
for undue favour. 1955 N U C (Punj) 4021 

[AIR V 42]. 

4. S. 5 (1) (c). — [1] Section 5 (1) (c) of 

the Prevention of Corruption A' t is int a 
vires and does not offend against Art 14 ot 
the Constitution. In determining whether an 
Act offends the provisions of Art. 14 ot the 
Constitution, the overall picture of the Act 
and not a particular provision ot it must oe 
considered. There are distinct advantages 
which an accused person enjoys under tne 
Prevention of Corruption Act and only one 
disadvantage with regard to the presumption 
which must be drawn under S. 5 (3/. Section 
5(3) is not so far-rea hing as to undo tne 
effect of the other provisions that place the 
accused person at a distinct advantage parti- 
cul »rly his competence to give evidence as Ins 
own witness. Weighing the advantages against 
a single disadvantage, the scales incline 
slightly in favour of advantages and it there¬ 
fore cannot be said that a p -rson tried under 
the Prevention of Corruption Act tor an 
offence defined in S. 5 (1) <c) is denied equal 
protection of the laws 1957 Punj 110 (1J2, 
115 117) [(S) A I R V 44 C 57] : 1 L R 19o7) 
Punj 018 : 1957 Cri L Jour 659 (DB). 

[2] The fact that money entrusted to be 
used for a particular puipose was not used 
for such purpose and that there was retention 
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proved, that the accused person is guilty of criminal misconduct in the dis~ 
charge of his official duty and his conviction therefor shall not be invalid by 
reason only that it is based solely on such presumption. 

b [ 4) The provisions of this section shall be in addition to, and not in dero¬ 
gation of, any other law for the time being in force, and nothing contained 
herein shall exempt any public servant from any proceeding which might r 
apart from this section, be instituted against him.] 

[a] Sub-sections (2) and (2A) were su*>sti f u l ed for sub-section (2) by the Criminal Law 
Amendment Act, 1958 (II of 1958), S. 3 [27-2-L958J. lb] Substituted for the original 
sub-section (4) bv the Prevention of Corruption (Second Amendment) Act, 1952 tLIX 
of 1952), S. 4 L12-8-1952.] 


OBJECTS AND REASONS 


Sub-sections (2) and (2A ).—“Experience has 
shown that there is a tendency among the 
Courts to deal too leniently with public ser¬ 
vants convicted under the Prevention of Cor¬ 
ruption \ct. Even where imprisonment is 
awarded, the period is frequently too small 
to have adequate punitive or deterrent effect 


and the amounts of fine imposed are frequently 
grossly incommensurate with the corrupt 
gains ” These sub sections ‘will result in en¬ 
suring that adequate punishment is awarded 
in cases of proved corruption.” — S. O. R. 
Gaz. Ind., 1957, Extra., Pt. II, sec. 2, 
page 929. 


Section 5 — Note 4 (contd.) 
for a sufficiently long time, would justify the 
inference that the accused did not intend to 
pay. Where a contingent clerk in the office of 
Superintendent of Police withdraws money 
from the bank for specific purpose of paying it 
to certain person but retains it for 4i months 
and even then pays it to that person only in 
part, it can be said that the contingt nt clerk 
retained the sum with dishonest intention. He 
is therefore guilty under S. 5 (2) of the Pre¬ 
vention of Corruption’ Act- (’57) 1957 Cri L 
Jour 131 (133) (Him Pra). 

[3J The full definition of the crime under 
clause (c) of S. 5, sub-s. (1) contains expressly 
a proposition as to a state of mind. The 
definition states that the* act, i. e., (1) mis¬ 
appropriation, or (2) conversion, or (3) allow¬ 
ing any other persons so to do, must have 
been done “dishonestly” or “fraudulently”. 
Every ingredient of the offence is stated in 
the definition itself. If this mental element is 
proved to have been absent in any given case 
the crime, as defined above, is not committed. 
Looked at from another aspect, the offence 
having been fully defined nothing amounts to 
that crime which does not satisfy that defini¬ 
tion. It would indeed be anomalous to hold 
that while in the case of misappropriation 
and conversion the section requires that it 
must be done either dishonestly or fraudu¬ 
lently a person morally innocent of blame 
could be held vicariously liable for an assis¬ 
tant’s crime without there being a dishonest 
or a fraudulent mind. 1959 Pat 311 (313) 
[AIR V 40 C 82] : 1959 Cri L Jour 888. 

[4] The offence under S. 5 (1) (c) of the 
Prevention of Corruption Act is the same as 
embezzlement. In the case of a servant charged 
with misappropriating the goods of the 
master the elements of criminal offence of 
misappropriation will be established if the 
prosecution proves that the servant received 
the goods, that he was under a duty to ac¬ 
count to his master and had not done so. If 
the failure to account was due to an acci¬ 
dental loss then the facts being within the 


servant’s knowledge, it is for him to explain 
the loss. Of course the prosecution has to 
establish a prima facie case in the first 
instance. It is not enough to establish facts- 
which give rise to a suspicion and then by 
reason of S. 100 of the Evidence Act to throw 
the onus on him to prove his innocence. 1959 
S C 1390 (1393 i [AIR V 40 C 190) : 1900-1 
SCR 452 : ILR (1959) Punj 1944 : 1959 Crr 
L Jour 1508. 

[5] One of the three ingredients in S. 5 (1) 
(c) is that the accused dishonestly or fraudu¬ 
lently misappropriates or otherwise converts 
to his own use any property entrusted to him 
or under his control o r allows any other 
person so to do. If the accused, who alone 
could say what he did with the property 
entrusted to him, gives an explanation which 
is found to be false, the setting up of that 
false defence would impute to him a fraudu* 
lent and dishonest intention. 1901 Andh-Pra 
3 (5) [AIR V 48 C 2] : 1901-1 Cri L Jour 33. 

[6] Section 5 (1) (c), Prevention of Corrup¬ 
tion Acv, is moie or less similar to S. 409, 
Penal Code, except with respect to the mens 
rea which is enlarged for the purposes of 
S. 5 (1) (c). For a bieach of trust the act or 
omission of the accused should be dishonest, 
while under S. 5 (1) (c) it may be dishonest 
or fraudulent. The words ‘dishonestly’ and 
‘fraudulently’ do not mean exactly the same 
thing. A dishonest act is not necessarily a 
fraudulent act. The elements which make an 
act fraudulent are deceit or intention ta 
deceive and in some cases even mere secrecy. 
Where there is neither the intention to deceive, 
nor secrecy the act though dishonest is not 
fraudulent. 1954 Hyd 50 (59) [AIR V 41 C 
241 : ILR (1953) Hyd 573 : 1954 Cri L Jour 
404 (DB). 

[7] Where the accused persons are tried on 
charges of criminal conspiracy to commit the 
offence of criminal breach of trust S. 5 (l) ic) 
is not applicable. The offence of criminal 
conspiracy is not dealt with in the Act. (*54> 
ILR (1954) Nag 757 (702) (DB). 
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[8] The prosecution case was that the ac¬ 
cused, in his capacity as booking-clerk at 
Mandi, received, on or after 26th April, 1956, 
the sums, in question, from the drivers of 
various transport vehicles, for deposit with 
the add a cashier. The accused however, 
failed to deposit the sums It was only several 
days after he was placed under suspension, 
that the missing sums were handed over by 
him to the adda cashier. Held , that the 
conduct of the accused in retaining the money 
unduly long, his failure to hand over the 
same to the cashier, when required to do so 
by the Regional Manager acid his abrupt 
departure for Bilaspur without permission 
and without handing over charge of his 
records and the sums, in question were a clear 
pointer to his dishonesty. It was wrong to say 
that these sums were left with the accused by 
the drivers concerned as a private arrange¬ 
ment. It was not a case of mere retention of 
money, but failure to hand it over, when 
required to do so by the superior officer. 
The conduct of the accused, under the cir¬ 
cumstances, could not be considered bona fide. 
Although the ultimate responsibility for the 
sums, in question, was that of the adda 
cashier, nevertheless, there was an implied, if 
not expressed, trust in favour of the accused. 
The accused might have been overworked, 
but that was not sufficient explanation for his 
failure to deposit the moneys when called 
upon to do so by the Regional Manager. The 
accused was rightly convicted of dishonest 
misappropriation, although it was only tempo¬ 
rary, punishable under S 5 (2) of the Preven¬ 
tion of Corruption Act. 1959 Him-Pra 14 tl 6 , 
17) [AIR V 40 C 4] : 1959 Cri L Jour 973. 


5. Section 5 (1) (d). — [1] Section 5 not 
only applies to habitual offenders but also 
applies to a case where the accused is charged 
with having taken illegal gratification on a 
solitary occasion as is provided for in S. 5(1) 
(d). L)53 All 110 U 12) LAIR V 40 C 46] : ILR 
(1954) 1 All 45 : 1953 Cri L Jour 340. 

[2] The words “obtaining” or “attempting 
to obtain” in S. 101, Penal Code can certainly 
include threat. The mere fact that the com¬ 
plainant said that the accused by putting 
the complainant in fear of injury and of 
threat to implicate him in a criminal case 
obtained the illegal gratification does not 
take the offence outside the scope of S. 101, 
Penal Code or S. 5 (1) (d) of the Prevention 
of Corruption Act. 1955 Pat 453 (450) [AIR 
V 42 C 120J : 1955 Cri L Jour 1382. 

[3] The word ‘obtains’ in S. 5 (1) (d) does 
not eliminate the idea of acceptance of what 
is given or offered to be given, though it con¬ 
notes also an element of effort on the part of 
the receiver. One may accept money that is 
offered, or solicit payment of a bribe, or 
extort the bribe by threat or coercion; in each 
case, he obtains a pecuniary advantage by 
/ abusing his position as a public servant. If a 
man obtains a pecuniary advantage by the 
abuse ol his position, he will be guilty under 
sub cl. (d) of S. 5 (1). Sections 101, 102 and 
103 of the Penal Code, refer to a motive or 


reward for doing or forbearing to do some¬ 
thing, showing favour or disfavour to any 
person, or for inducing sueh conduct by the 
exercise of personal influence It is not neces¬ 
sary for an offence under Cl. (d) to prove all 
this. It is enough if by abusing his position 
as a public servant a man obtains lor himself 
any pecuniary advantage, entirely irrespective 
of motive or reward for showing favour or 
disfavour. No doubt, to a certain extent the 
ingredients of the two offences are common. 
But to go further and contend that the offence 
as defined in Cl. (d) does not come within the 

meaning of bribery is to place too narrow a 
construction on the sub-clause. 1950 S C 4<o 

(478) [(S) AIR V 43 C 82] : 1950 S C R 182 : 
ILR (1956) Punj 1163 : 1950 Cri L Jour Sol. 

[ 4 ] The words “pecuniary advantage are 
wide enough to include cases of cash pay¬ 
ment. 1900 Mys 111 (135) [AIR V 47 C 32J : 
1960 Cri L Jour 934 (DB) * 19 o 3 All 110 112) 
[AIR V 40 C 46] : ILR (1954) 1 All 4 o : 1953 

Cri L Jour 340. , 

[5] Section 5 (i) (d) cannot be so construed 

as to exclude from its purview offences pro¬ 
vided for by the Indian Penal Code, as it is a 
common feature of criminal legislation to look 
at the same act from different points of view 
and to define it as different offences consi¬ 
dered from such different points or view, 
whether under the same enactment or unoei 
different enactments. 1952 All 597 (601) [AIK 

V 39 J- r 1 /*\ 

[0] As soon as the requirements cl sub-s. (3) 

of S. 5, have been fulfilled, the Court will not 
only he justified in making but is c alled upon 
to make, the presumption that the accuser 
person is guilty of criminal misconduct within 
the meaning of S. 5(1) (d). In order to succeed, 
in respect of the charge under S. 5 u) Uh 
prosecution has to prove that the accused 
person had accepted or obtained or agreed to 
accept or attempted to obtain from any 
person any gratification by way of hnbe 
within the meaning of S. 161 of the f. 1. Code. 
The charge under S. 5 (1) (d) does not require 
any such proof If there is evidence forth¬ 
coming to satisfy the requirements of the 
earlier part of sub-s. (3) of S. 5, conviction 
for criminal misconduct can be had on the 
basis of the presumption which is a Iegal 
presumption to be drawn from the proot o 
facts in the earlier part of the sub s. (3) afore¬ 
said. Hence, the failure of the charge under 
Ci. (a) of sub-s. ( 1 ) of S. 5, does not necessarily 
mean the failure of the chargesunder S>. b U 

(d). I960 S C 7 (12) [AIR V 47C 2) = U®-I 
S C R 401: ILR (1959) Punj 19oo : I960 Cri L 

Jour 131. , , i. 

[7] Mere receiving of money by public ser¬ 
vant even if it be by corrupt means is not 
sufficient to make out an offence under . 

(2) read with S. 5 H)(d). The words by 
otherwise abusing his position read, aicmg^ 
with the words “in the discharge or his duty 
appearing in S. 5 (1) (d) make it quite clear 
that an offence under that section requires 
that the public servant should misconduct 
himself in the discharge of his own duty. It 
is no part of the duty of a Government 
teacher to make appointments in a Railway 
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Running Shed. There would, therefore, be no 
question of his committing misconduct in the 
discharge of his duty when he takes morey 
for procuring a job for a person in the Run¬ 
ning Shed. 1959 S C 847 (849) [AIR V 46 C 
116J : 1959 Suop 2 S C R 739 : 1959 Cri L 
Jour 1127. 

18J The act of the Revenue Minister in 
directing release of property from superin¬ 
tendence of Court of Wards in no way 
amounts to an offence under >. 5 (1) (d). (*54) 
I L R (1954) Patiala i48 (103). 

[9] ‘Other person’ in S. 5 (1) (d) refers to a 
person other than the one in whose favour 
the order is passed. (’54) ILR (1954) Patiala 
148 (165). 

6 Section 5 (2)- — [1] It is ordinarily 
desirable that prosecution of public servants 
for offence of criminal misconduct should 
mention the specific act or acts sought to be 
relied upon in proof thereof and to state, in 
cases falling under clauses (a) and (b), that 
all or such of the instances as may be held 
proved, are intended to be relied upon as 
proof of the habit. But a trial cannot be held 
to be illegal on the ground that particular 
items of bribery have not been specified in 
the charge, if the omission has not occasioned 
a failure of justice. 1952 Orissa 289 (294) 
[AIR V 39] : I L R (1952) Cut 109 : 1952 Cri 
L Jour 1533 (DB). 

[2] Charge not indicating the manner in 
which accused had abuseu his position in 
order to have pecuniary advantage and illegal 
and corrupt means — Illegal and corrupt 
means employed not also indicated Defect 
is a petty irregularity and is curable when 
there is no prejudice to accused. 1953 All 110 
(112) | AIR V 40 C 40j: I L R (1954) 1 All 45 : 
1953 Cri L Jour 340. 

.3] The conduct which was described in 
clauses (a 1 to (d) of sub-s. (1) had always been 
considered to be criminal and punishable. 
Hence it could not be said that sub-s. (2) 
made some act which was not punishable at 
the time at which it was committed punish¬ 
able. Sub-section (3) only laid down a rule 
of evidence and did not create any substan¬ 
tive offence. The offence was defined in sub- 
s. (1) and it was punishable under sub-s. (2). 
As sub-s. (3) only provided a rule of evidence 
there could be no question of such a rule be¬ 
ing hit by Art. 20 (1). Hence there was no 
force in the plea that sub-s (2) was ultra 
vires because they contravened Art. 20 (1) of 
the Constitution. (’58) 1958 All L Jour 424 
(427). 

[4] It is an error in law to have charged 
accused who are not public servants with 
having committed the offences under S. 5 (L) 
(c) and S. 5 1) (d) punishable under S. 5 (2) 
of the Prevention of Corruption Act read with 
S. 34 of the Penal Code. When these offences 
ar£ said to have been committed in pursuance 
of the criminal conspiracy then it would be 
proper if a charge under S. 5 (1) (c) and (d) 
read with S. 109, Penal Code is framed 
against those accused. 1958 Bom 354 «(359) 
[AIR V 45 C 100] : 1958 Cri L Jour 1144 
(DB). 


[5] Where the trial of the accused is under 
S. 5 (2) and not for specific offences under 
S. 101 of the Penal Code, then the limitations 
under S. 234 of the Criminal P. C. are not 
applicable. 1952 Orissa 289 (293) [AIR V 39]: 
I L R (1952) Cut 109 : 1952 Cri L Jour 1533 
(DB). 

[0] Conduct which was not previously 
punishable but which is made punishable by 
S. 5 of the Prevention of Corruption Act, 
1947, really consists of two ma'ters : (1) 
allowing some one else to misappropriate pro¬ 
perty entrusted to or under the control of a 
public servant, and (2) obtaining a valuable 
thing or pecuniary advantage by abuse of 
official position. These two are really the new 
additions made to the list of offences pre¬ 
viously punishable. 1955 Mad 214 (217) [(S) 
AIR V 42 C 50] : 1955 Cri L Jour 091. 

[7] The charge under S. 5(1) must refer to 
some specific period during which the accus¬ 
ed is alleged to have committed the offence. 
The period may be one year, may be two 
years, may be perhaps a little more, but it 
cannot be so wide as to amount to an abuse 
of the process of the Court 1955 Mad 214 
(218; [(S) AIR V 42 C 50] : 1955 Cri L 
Jour 091. 

18] Where the charge under S. 5 (2) 
wrongly mentioned February 1940 to June 
1947 as the period during which the offences 
were committed— Hel • that the wrong inclu¬ 
sion of period upto 1L-3-1947 in the charge 
during which no offence could in law Be 
committed did not invalidate the charge in 
respect of offences that might have been com¬ 
mitted during the period from 1L 3-1947 to 
June 1947. 1949 Cal 041 (040) [AIR V 30 C 
183| : ILR (1950) 2 Cal 45 : 51 Cri L Jour 10 
(DB). 

[9] Act II of 1947 which came into exist¬ 
ence on ILth March, 1947, is not retrospective 
in effect or operation; and that Act cannot 
therefore be applied to wrongful acts or omis¬ 
sions committed before that date. The offence 
of criminal misconduct by a public servant 
in the discharge of his duty having been 
created for the first time on ILth March, 1947, 
where no act of misconduct or omission in¬ 
volving such conduct is committed on and 
after that date a charge under S. 5 (2) of that 
Act is unsustainable and must fail. 1951 Bom 
233 (241, 242) [AIR V 38 C 44] : ILR 1950) 
Bom 700 (DB) * (’61) 1901 (2) Cri L Jour 208 
(209, 270) vPunj). 

[10] Bribery case— Decoy witness — There 
should be independent corroboration of his 
statement. (’54) Madh B L J 1954 H C R 900 
(907). 

[11] Courts seem to have taken the view 
that in the case of bribe givers a less strict 
standard may be applied than in the case of 
accomplices. However where the evidence of 
those witnesses has been found to be tainted 
for the reason that signed statements were 
taken from them by the police in the course 
of the investigation, the further circumstance 
that they are the bribe-givers themselves 
assumes a greater significance and it may not 
be prudent to base a conviction on their sole 
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•evidence in the absence of any corroboration 
whatsoever. 1901 Ker 99 (105) [AIR V 48 C 
31] : ILK (190J) Ker 783 : 1901 U) Cri L Jour 
305 (FB). 

[12] The testimony of a sub.divisional 
Magistrate who is an executive Magistrate 
participating in a trap in a bribery case can. 
not be ignored. 1955 Pepsu 158 (158) [(S) 
AIR V 42 C 301 : I L It (1950) Patiala 223 : 
1955 Cri L Jour 1387. 

[13] If the evidence of a person, who on 
his own showing may be taken to be an ac¬ 
complice, cannot be relied upon for the pur¬ 
pose of payment of a bribe, it would be 
equally unsafe to rely on it even for the pur¬ 
pose of the demand of the bribe, because, the 
two really go together so tar as the evidence 
is concerned. 1952 Orissa 289 (301) (AIR V 
391 : 1 L R (1952) Cut 109 : 1952 Cri L Jour 
1533 (DB). 

[14] Held this was not a case of laying a 
trap in the usual way for a man who was 
demanding a bribe but of deliberately tempt¬ 
ing a man to his own undoing aftrr his sug- 

estion about breaking the law had been 
nally and conclusively rejected with con¬ 
siderable emphasis and decision 1950 S C 
643 (051) |(S) AIR V 43 C 109] : 1950 Cri L 
Jour 1254. 

[15] It cannot be laid down as an absolute 
rule that the laying of traps must be pro¬ 
hibited on the ground that by so doing an 
invitation is held out for the commission of 
offences. The detection of crime may become 
difficult if intending offenders, especially in 
cases of corruption, are not iurnished oppor¬ 
tunities for display of their inclinations and 
activities. Where matters go further and the 
police authorities themselves supply the 
money to he given as a bribe, severe condem¬ 
nation of the method is merited. .But what¬ 
ever the ethics of the question might be, there 
is no warrant for the view that the offences 
committed in the course of traps are less 
grave and call only for lenient or nominal 
sentences. 1950 S C 470 (479) [(S) AIR V 43 
C 82] : 1950 S C R 182 : I L R (1956) Pun) 
1103 : 1950 Cri L Jour 837. 

[10! Certain precautionary steps are neces¬ 
sary before searches for marked notes or pro- 
ertv to assure the Court ihat there lias 
een no planting by designing or over- 
zealous people. The main precaution is 
that as few people as possible should be per¬ 
mitted to be present at the time of search. If 
it is necessary to have a number of persons 
about, the officer responsible for the search 
should see that *hey are authorized, have 
legitimate functions in the conduct of the 
search and subject at that time to his control. 
Whenever there is a house search it is n^ce - 
sary to have two respectable residents of the 
locality. It is essential that whoever is allow¬ 
ed to be present must give personal search to 
the accused. (’01) 1901 M P L J 721 (727, 

728 ) • 

[17] The recovery of the currency notes 
from the person of the accused is an impor- 
tant link in proving the case in the prosecu¬ 


tion for offence under S 101, Penal Code and 
S. 5 (2), Prevention of Corruption Act and if 
the recovery becomes doubtful no conviction 
can be maintained 1958 All 334 (335) [A 1 R 
V 45 C 70] : 1958 Cri L Jour 588. 

[18] Minimum sentence is one year unless 
there are special reasons, for imposing lesser 
sentence. (’61) 196i (1) Cri L Jour 544 (549) 
(DB) (Pat). 

119] Sentence — Sentence should he consis¬ 
tent with enormity of offence — Loss of post 
and anguish of long trial cannot be mitiga¬ 
ting circumstances. 1955 N 9 C (Punj) 4021 
[AIR V 42). 

[20j The provisions of the Prevention of 
Corruption Act do not repeal the provisions 
of the Indian Penal Code. Every one of the 
offences specified in clauses (a»to (d) of S. 5(1) 
is an offence made punishable under S. 181 of 
the Penal Code also. The charge framed 
against the accused that he committed the 
offence under S 5(1) (d) of the Prevention 
of Corruption Act necessarily implies th.it he 
had committed the offence punishable under 
S. 101, I. P. Code. Hence separate sentences 
for the conviction under S. 101, I p Code 
and S. 5 (2 - of the Prevention of Corruption 
Act are illegal since there is only one act 
which constitute* an offence under two enact¬ 
ments. 1960 Mad 27 (32) [ AIR V 47 C 9]: 1980 
Cri L Jour 92 * 1954 Sail 12! (123) [A I R V 
41 C 52]- 1954 Cri L Jour 1400 (DB). 

[21] Section 5 (2) of the Prevention of Cor¬ 
ruption Act in fact makes the sentence under 
Ss. 101 and 165, Penal Code more severe and 
the sentence for an offence under S. 5 <l) (c) 
is made less severe by p-escribing a punish¬ 
ment extending to seven years or with fine or 

with both. 1954 Hyd 50 59, 00) (AIR V 41 C 
24 : H R (1953) Hyd 573: 1954 Cri L Jour 
404 DB). 

[22] Punishment —Infliction of lenient sen¬ 
tence will defeat object of the Act. 1981 Mys 
44 (49) AIR V 48 C 10]: 1961 (I) Cri L Jour 
285 (DB). 

[23] Fine of Rs 200 for taking illegal grati¬ 
fication of Rs. 300 is ridiculous 1954 Sau 62 
(04) [AIR V 41 C 29]: 1954 Cri L Jour 688 
(DB). 

[24] Sentence of 1 year’s imprisonment for 
corruption by a public servant cannot be 
considered as unduly severe 1959 S C 831 
(833) (AIR V 46 C 111]: 1959 Supp 2SCR 
770: 1959 Cri L [our 1120. 

[25] Accused persons charged under S. 5(1) 
(c) of Prevention of Corruption Act —Some of 
the accused not public servants — Accused 
who was public servant convicted under S. 5 
(2) instead of under that provision read with 
S 34, Penal Code—S. 537, Criminal P. C. held 
applied to such a case — He d there was no 

failure of justice. 1901 S C 1762 (1778, 1779). 
[AIR V 48 C 327] : 1961 (2) Cri L Jour 828. 

7. Section 5 (3).-[l] Suh-s. (3) of S. 5 sets 
out a new rule of evidence Therefore, all that 
tl e prosecution has to do is to show that the 
accused, or some person on his behalf, is in 
possession of pecuniary resources or property 
disproportionate to his known sources ot in¬ 
come and for which the accused cannot satis- 
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fautorily account. Once that is established 
then the Court has to presume, unless the 
contrary is proved, that the accused is guilty 
of the new offence created by S 5, namely, 
criminal misconduct in the discharge of his 

official duty. 1954 S C 359 361) [AIR V 41 C 
87]: 1955-1 S C R 92: ILR (1954) Cut 427 : 
1954 Cri L. Jour 1002. 

[21 Section 5 (3) only lays down a rule of 
evidence which enables the prosecution to 
prove more easily than otherwise the vari¬ 
ous offences defined in S. 5 (1) in a particular 
♦manner. Apparently in view of the difficulty 
of producing proof of specific instances the 
legislature devised another mode of proof 
founded on an inquiry into the financial posi¬ 
tion of the accused on the date on which he is 
alleged to have transgressed S. 5 (1). 1955 
Mad 214 (217) [(S) AIR V 42 C 50]: 1955 Cri 
L Jour 691. 

[31 After the conditions laid down in the 
earlier part of sub-s. (3) of S. 5 have been ful¬ 
filled by evidence to the satisfaction of the 
Court, the Court has go.t to raise the presump¬ 
tion that the accused person is guiltv of 
criminal misconduct in the discharge of his 
official duties, and this presumption continues 
to hold the field unless the contrary is proved, 
that is to say, unless the court is satisfied that 
the statutory presumption has been rebutted 
by cogent evidence. Not only that, the section 
goes further and lays down in forceful words 
that his conviction therefore shall not be in¬ 
valid by reason only that it is based solely 
on such presumption 0 . 1960 S C 7 ill) [A I R 
V 47 C 21: 1960-1 SCR 481 : ILR (1959) 
Punj 1955 : 1960 Cri L Jour 131 * (’01) 1901 
(2> Cri L Jour 385 i390) (DB) (Pat). 

[41 The rule of law laid down in S. 5 (3) is 
a departure from the normal law of the land 
that no person can be convicted on a mere 
presumption of his having committed an 
offence. No doubt evidence can be adduced 
under the sub-section in respect of a specific 
charge under any of the clauses oE S. 5 (1), 
but in order that an accused can be tried on 
that specific charge a sanction has to he given 
at the outset. The rule in sub-s. (3* has noth¬ 
ing to do with sanction 1954 Sau 132 (135) 
[AIR V 41 C 50]: 1954 Cri L Jour 1559 (DB). 

15] Section 5 (3) does not create a new 
offence but only lays down a rule of evidence, 
enabling the court to raise a presumption of 
guilt in certain circumstances — A rule which 
is a complete departure from the established 
principle of criminal jurisprudence that the 
burden always lies on the prosecution to 
prove all the ingredients of the offence char¬ 
ged, and that the burden never shifts on to 
the accused to disprove the charge framed 
•against him. 1900 SC 7 (9) [AIR V 47 C 21: 
1960 1 S C R 401: ILR (1959) Punj 1955: 1900 
Cri L Tour 131. 

[0J It is partly true that sub-s. (3) of S. 5 
does not create an offence by itself but is only 
in the nature of a rule of evidence as to what 
constitutes criminal misconduct; but in view 
of the provisions that on proof of unexplained 
possession of resources or property dispropor¬ 


tionate to known sources of income, a 
presumption of misconduct is to be made 
against ( the accused and a conviction can be 
based solely on that presumption, it is virtu¬ 
ally the creation of a distinct head of the 
offence of criminal misconduct. A charge, 
therefore, which specifies “being in possession 
of property disproportionate to your known 
resources * as an offence by itself is not open 
to the objection that no such offence has been 
created by the Act. 1952 Orissa 289 (293) 
[AIR V 39]: ILR (1952) Cut 109: 1952 Cri L- 
Jour 1533 (DB). 

[7] Section 5 (3) does not create any offence. 
It does not speak of any specific individual 
act of a person or his attempt at any specific 
act, but refers to a state of his pecuniary posi¬ 
tion as contrasted with his known earnings, 
which might be a cumulative result ot acts 
done by him, which might fall under S. 5 (1). 
In enacting sub-s. (3) of S. 5, the Legislature 
did not intend to create an offence, separate 
from the one created under sub-s. (1), but 
intended to lay down a rule that if a person’s 
pecuniary resources, as compared to his 
known or legitimate sources of income reached 
a point which was disproportionate to the said 
income, it shall be presumed, unless the person 
concerned accounted satisfactorily for it, that 
he had acquired those pecuniary resources 
by the commission of an act or series of acts 
under S. 5 1). Possession of pecuniary resour¬ 
ces disproportionate to the known sources of 
a person’s income is not one particular act of 
a person, but is a consequence arising out of 
his habitual acceptance of bribes, in other 
words, a consequence of habitual commission 
of offences by him under S. 5 (1). Acquisition 
of such a pecuniary position is not and can¬ 
not be, a separate or distinct offence from an 
offence under S. 5 il)- In short, S 5 (3) does 
not create a separate offence of criminal mis¬ 
conduct independently of sub-s. vl), but is 
only a rule of evidence 1950 Bom 717 (718) 
[AIRV41C 283]: ILR 1956 Bom 489: 1950 
Cri L Jour 1310 (DB). (AIR 1952 Orissa 289, 

Distent cl from.) 

[8] Under S. 5 (3) once the disproportionate 
possession is made out, the accused has two 
opportunities, viz., one that of satisfactorily 
accounting for this disproportion and the 
other of rebutting the presumption of criminal 
misconduct arising therefrom, if the explana¬ 
tion is found unsatisfactory. The presumption 
against the accused under this sub section iz 
not to be drawn until the explanation of the 
accused for the disproportionate possession 
and the evidence bearing on it is considered 
and found unsatisfactory. At that stage of 
the consideration of case, the normal principle 
will apply, viz , that the accused is entitled 
to the benefit of doubt and that where reason¬ 
able explanation is offered, which is accept¬ 
able and raises a doubt that the prosecution 
has not discharged the burden, though the 
accused may not have proved the explanation. 
But where the Court feels justified in drawing 
the presumption against the accused after a 
due consideration of the explanation, then the 
burden is on the accused to displace the pre¬ 
sumption of criminal misconduct, always re- 
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Section 5 — Note 7 (contd.) 
membering that the burden of proof on the 
accused in such cases is less than that on the 
prosecution and that it is enough for the ac¬ 
cused to make out the truth of his defence in 
all reasonable probability though not clearly 
beyond doubt. 1952 Orissa 289 (294) [A 1 R 
V 39] : ILR (1952) Cut 109 : 1952 Cri L Jour 

1533 (DB). 

[9] The presumption under S. 5 (3) can be 
drawn only in a trial of an offence punishable 
under sub-s. (2) of the Act and not otherwise. 
Section 5 (3) cannot be held to create a sepa¬ 
rate offence and therefore it is wrong to say 
that without putting the accused on trial for 
having committed criminal misconduct within 
the meaning of S. 5 (1) (a), (b), v c’, or (d) a 
presumption as permitted under S. 5 (3) of the 
Act can be drawn. Where the charge framed 
read as a whole showed that the accused had 
been put on trial, not because he had com¬ 
mitted criminal misconduct within the mean¬ 
ing of S. 5 vl) (a), (b), (c) or (d\ but because 
he was found to be in possession of property 
which was disproportionate to his known 
sources of income it cannot be said that he is 
charged with criminal misconduct. 1958 Pat 
374 (378, 378) [AIR V 45 C 126j : 1958 Cri L 
Jour 925 (DB). (AIR 1952 Orissa 289, Dissent - 

sd from.) 

[10J Section 5 (3) speaks of the accused per¬ 
son satisfactorily accounting for his pecuniary 
resources. Regard being had to the context in 
which the words occur, and also to the fact 
that it is the Court which is required to pre¬ 
sume that he is guilty, there is no doubt that 
S. 5 (3) requires that the accused should satis¬ 
factorily account for his possession of dis- 
roportionate resources, not to some one else 
ut to the Court before which he is being 
tried. 1955 Mad 214 (218) [(S) AIR V 42 
C 56] : 1955 Cri L Jour 691. 

[11] To the question whether the possession 
of unexplained resources could be used to 
corroborate the evidence adduced by the 
prosecution to show that on a particular 
occasion a particular bribe was received, it is 
not possible to give a general answer. The 
answer will depend upon the circumstances 
of each case. 1955 Mad- 214 (218) [(S) AIR 
V 42 C 56] : 1955 Cri L Jour 691. 

[12] The burden cast on the accused by 
•sub-s. (3) of S. 5, to prove the contrary of the 
presumption, cannot be discharged by mere 
probabilities or bare statements of the ac¬ 
cused. 1900 Mys 111 (134) [AIR V 47 C 32] : 
1900 Cri L Jour 934 (DB). 

[13] The expression ‘known sources of in¬ 
come* must have reference to sources known 
to the prosecution on a thorough investi¬ 
gation of the case. It cannot be contended 
that ‘known sources of income* means sources 
Known to the accused. The prosecution can¬ 
not, in the very nature of things, be expected 
to know the affairs of an accused person. 
Those will be matters ‘specially within the 
knowledge* of the accused within the mean¬ 
ing of S. 108 of the Evidence Act. The prose¬ 
cution can only lead evidence to show that 
the accused was known to earn his living by 
service under the Government during the 


material period. The prosecution would not be 
justified in cohcluding that travelling allow¬ 
ance was also a source of income when such 
allowance is ordinarily meant to compensate 
an officer concerned for his out-of-pocket ex¬ 
penses incidental to journey perform-, d by 
him for his official tours. That could not 
possibly be alleged to be a very substantial 
source of income. The source of income of a 
particular individual will depend upon his 

P osition in life with particular reference to 
is occupation or avocation in life. In the 
case of a Government servant, the prosecution 
would, naturally, infer that his known source 
of income would be the salary earned by him 
during his active service. His pension or his 
provident fund would come into calculation 
only after his retirement, unless he had a 
justification for borrowing from his provident 
fund. I960 S C 7 (11) [AIK V 47 C 2] : I960-I 
SCR 461 : ILR (1959) Punj 1955 : I960 Cri L 
Jour 131, 

[14] The Legislature had advisedly used 
the expression ‘satisfactorily account’. The 
emphasis must be on the word ‘satisfactorily*, 
and the Legislature has, thus, deliberately 
cast a burden on the accused not only to offer 
a plausible explanation as to how he came by 
his large wealth, but also to satisfy the Court 
that his explanation was worthy of acceptance. 

1960 S C 7 (11) [AIR V 47 C 2J : 1960-1 SCR 
461 : ILR (1959) Punj 1955 : 1960 Cri L Jour 

131. 

[15] The failure of the prosecution to prove 
affirmatively the truth of the allegations in 
regard to the bribes on earlier occasions, does 
not justify a finding that they are probably 
false. Further, even in a case where it is found 
that the prosecution had failed to prove the 
particular facts and circumstances of criminal 
misconduct, the presumption under sub-s. (3) 
cannot be avoided, if the prosecution has 
satisfied the requirements of that sub-section. 
1960 Mys 111 (134) [A I R V 47 C 32] : 1960 
Cri L Jour 934 (DB). 

[16] Where the accused who was Inspector 
of Factories was found, on a particular day, 
while in camp in the course of his official 
duty, to have been in possession of a heavy 
amount oi money and the same was found to 
be disproportionate to his known sources of 
income, and was not satisfactorily explained, 
but on the other hand, the defence thereof 
was false, Held, that.it must be presumed that 
the accused was guilty of criminal miscon¬ 
duct. 1952 Orissa 289 (307) [A I R V 391 : 
I L R 1952 Cut 109 : 1952 Cri L J our 1533 
(DB). 

[17] Any travelling allowance given to a 
whole time Government servant who draws a 
regular montl ly salary, is for the purpose of 
covering incidental expenses during travelling 
on Government duty and not intended to be a 
source of profit. 1960 Mys 111(133) LAIR V 47 
C 32] : 1960 Cri L Jour 934 (.DB). 

[18) In the case of a whole-time Govern¬ 
ment servant, the known source of his income 
is generally the salary; by rules governing 
the conduct of Government servants and by 
conditions of service, full-time Government 
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servant is generally prevented from following 
any other occupation or profession. Before 
the presumption under sub-s. (3) of S. 5 comd 
arise, it has to be seen whether the assets 
acquired by the accused after he entered 
Government service and in his possession oil 
the date of offence, were disproportionate to 
his known sources of income. If the prose¬ 
cution has failed to disclose all the sources of 
income of an accused person, it is always 
open to him to prove those other sources of 
income which have not been taken into ac¬ 
count or brought into evidence by the prose¬ 
cution. 1900 Mays 111 (132) [AIR V 47 G 32j: 
I960 Cri L Jour 934 (DB). 

[19] Where a person is charged with crimi¬ 
nal misconduct and it is seen th it he is in 
possession of property or income which could 
not have been amassed or earned by the official 
remuneration which he had obtained, the Court 
is entitled to come to the conclusion that the 
amassing of such wealth was due to bribery 
or corruption and the person is guilty of an 
offence of criminal misconduct. Such a pre¬ 
sumption cannot be drawn in the case of a 
prosecution under S s. 101. 105 and 409, Penal 
Code. 1957 SC 458 (462)[(s) AIR V 44 G 07] : 
1957 S C R 423 : ILR (1957) 2 All 408 : 1957 
L Jour 575. 

[201 Under S. 5(3), prosecution has to prove 
pecuniary resources in possession of accused, 
his known resources of income and accused’s 
inability to satisfactorily account for his 
possession — For proof of accused’s inability 
to satisfactorily account for possession of 
pecuniary resources, prosecution is entitled to 
rely upon evidence of accused — Expla ation 
given by accused unacceptable — Prosecution 
case to be tak«*n to be proved — Accused to 
prove contrary — Accused at least to show 
that allegations of prosecution are probably 
false—Failure of piosecution to prove affirma¬ 
tively truth of allegations does not justify 
finding that they are probably false—Contrary 
not proved — Court to presume criminal mis¬ 
conduct. 1949 Cal 641 (648, 649, 650) [AIR 
V 30 C 183] : I L R (1950) 2 Cal 45 : 51 Cri 
L Jour 10 (DB). 

[21] Except in cases under the Prevention 
of Corruption Act the circumstance that a 
person owns large assets is irrelevant as 
evidence of guilt. (’53) I L R (1953) 2 All 250 
(271' (DB). 

[22] Where the only charge of criminal 
misconduct alleged against the accused was 
of the nature mentioned in S. 5 (1) (c) and 
that charge has failed and the accused is 
acquitted of it, the accused cannot be con¬ 
victed under S. 5 (2) of any other type or 
criminal misconduct referred to in S. 5 (1), in 
respect of which there was no charge against 
the accused, by calling in aid the presumption 
laid down in S. 5 (3). Section 5 (2) or (3) does 
not create an offence. The offence which is 
punished under sub-s. ( 2 ) or can be founded 
on the rule of presumption laid down in 
sub-s. ( 3 ) must be the offence of criminal mis¬ 
conduct of one or more of the categories men¬ 
tioned in els. (a) to (d) of sub-s. (1). 1961 S C 


583 (580) [AIR V 48 C 85] : 1961 (1) Cri L 
Jour 730. 

[23] Where there is no evidence of any 
improper acquisitions after the Act came into 
force, previous acquisitions cannot be relied 
on as raising a presumption of habitual 
corruption during the period (regarding which 
the charge can legally be brought) after the. 
commencement of the Act, though possibly, 
if habitual corruption is proved on the basis 
of S. 5 (3) regarding the period after the Act 
came into force, evidence of previous corrup¬ 
tion might be regarded as furnishing some 
corroboration. (’01) 1961 (2) Cri L Jour 268 
(271) (Punj). 

8 . Section 5 (4). — [1] The offence of 
criminal misconduct punishable under S. 5 (2) 
read with S. 5 (1) (c) of the Prevention of Cor¬ 
ruption Act is not identical in essence, import 
and content with an offence under S. 409, 
Penal Code The offence of criminal mis¬ 
conduct is a new offence created by the 
Prevention of Corruption Act and does not 
repeal by implication or abrog .te S. 409 of 
the Penal Code. There can be a trial and a 
conviction under S. 409, Penal Code even if 
the accused has been acquitted of an offence 
under S. 5 (2) of the Prevention of Corruption 
Act. 1957 S C 592 (593) US) AIR V4^C 87]: 
1957 S C R 808 : 1957 Cri L Jour 892 * 1960 
S C 397 ^399» [AIR V 47 C 07] : 1960 Cri L 
Jour 5^9 + 1957 SC 458 (464) [AIR V 44 
C 67] : 1957 SCR 423 : I L R (1957) 2 All 
408 : 1957 Cri L Jour 575. (AIR 1952 Punj 
89, Ore rule *) * 1955 All 275 (280, 281, 282) 
[(S) AIR V 42 C 84] : 1955 Cri L four 754 
(FB) * 1958 Andh Pra 29 (30) [AIR V 45 
C 0] : 1958 Cri L J ur 15 (DB)* 1956 All 197 
(199) [AIR V 43 C 87] * 1956 Pepsu 1 (2, 3) 
US) AIR V 43 C 1] : 1956 Cri L Jour 100 .DB) 
* 1955 Bhopal 17(17) US) AIR V 42 C 7] : 
1955 Cri L Jour 1559 * 1955 N U C (Sau) 

5708 IAIR V 42] * 1954 Him Pra 76 (78) 

[AIR V 41 C 42] : 1954 Cri L Jour 1481 * 

1954 Hvd 56 (64) [AIR V 41 C 24] : I L R 

(1953) Hyd 573 : 1954 Cri L Jour 464 (DB) * 
1954 Raj 211 (213, 214) [AIR V 41 C 65] : 
ILR (1954> 4 Raj 910 : 1954 Cri L Jour 1440 
(DB) + 1953 Madh B 139 (141, 142) [AIR V 40 
C 48] : 1 L R (1953) Madh B 370 : 1953 Cri L 
Jour 932 * 1953 Mad 137 (137) [AIR V 40 
C 40] : 1953 Cri L Jour 309. 

[See also 1952 All 35 (37) [AIR V 39] : I L R 
(1954) 1 All 1 : 1952 Cri L Joui 236 (DB). 
(A I B 1925 All 230 and Cri. Misc. Case 
No. 506 of 1951, D/- 5-6-1951 (All), Over¬ 
rule!.)] 

[2] The language used by the Legislature 
in S. 5 (4), Prevention of Corruption Act, 
clearly negatives any suggestion that the 
legislature intended to repeal the provisions 
of S. 409, Penal Code. Section 409 is not also 
impliedly repealed by the Prevention of Cor¬ 
ruption Act because the provisions of the two 
statutes are not incompatible. It was open to 
the prosecution to launch a prosecution either 
under S. 409, Penal Code, or under S. 5 (2), 
Prevention of Corruption Act even before the 
amendment of the latter Act in 1952. 1955 
Bom 451 (453, 454) [(S) AIR V 42 C 121] : 
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*[5A. Investigation into cases under this Act. 

Notwithstanding anything contained in the Code of Criminal Procedure 
1698, no police-officer below the rank,— 

(a) in the presidency towns of Madras and Calcutta, of an Assistant Corn- 

missioner of Police, 

(b) in the presidency-town of Bombay, of a Superintendent of Police, and 

(c) elsewhere, of a Deputy Superintendent of Police, 

shall investigate any offence punishable under section 161, section 165 or 
section 165A of the Indian Penal Code or under sub section (v) of section 5 of 
this Act, without the order of a Presidency Magistrate or a Magistrate of the 
nrst class, as the case may be, or make any arrest therefor without a warrant : 


Section 5 — Note 8 (contdj 

I L R (1955) Bom 984 (FB). (AIR 1952 Punj 
89, Diss. from,) 

[ 8 ] In face of the amendment made in S. 5 
of the Prevention of Corruption Act, 19 17, by 
the substitution of a new sub-s. ( 4 ) in place of 
the old one by the Amending Act L1X of 
1952, it cannot be argued that the operation 
of Act II, in the case of a public servant, 
excludes the operation of S. 409 of Penal 
Code. The amendment makes that the pro¬ 
secution can elect to charge a public servant 
either under S. 409 of the Penal Code or under 
S. 5 ( 1 ) (c) of the Prevention of Corruption 
Act, 1947. Hence, the trial of a public servant 
before a special Judge under S 409 of the 
Penal Code is held valid. 1953 Cal 681 (682) 
[AIR V 40 C 258] ; 1953 Cri L Jour 1523 
(DB). (A l R 19o2 Punj 89, superseded by 
amending Act LIX of 1952.) * 1955 Cal 230 
(241) [AIR V 42 C 61) : I L R (1956) 2 Cal 
625 : 1955 Cri L Jour 784 (DB). 

[4] Before the amendment in 1952, it could 
have been said that S. 5 repealed by implica¬ 
tion, S. 409, Penal Code. But by amendment 
in 1952, the Legislature has made it clear that 
both S. 5 ana S. 409. Penal Code, should 
operate side by side. (’54) I L R U954) Hyd 
558 (500 501, 502) (DB). 

1.5] Section 5 v4) is not retrospective in 
operation and does not apply to proceedings 
pending when the amendment came into 
1953 Pun i 249 (249, 250) [AIR V 40 
? 10 1U 1 L R (1954) Pun i 139 : 1953 Cri L 

* ( ’ 54) 1 L R U954 > H V d 558 

(ooz) (DB). 

[0] There is no discrimination against an 
accused who is proceeded against tor an 
offence under S. 409. Penal Code, and not for 
an offence under S. 5 > 1) (c). Prevention of 
Corruption Act. The provisions of S. 409 do 

?aL g ° i n ga ok n ? t o,^f t - 14 of the Constitution. 
1954 AH 80 (81) [AIR V 41 C 51] : 1954 Cri 
L Jour 96 (DB). 

[7| As S. 405, Penal Code, is not repealed 
RY 'ph Prevention of Corruption Act, 

the application of S 409 which is* an aggrava¬ 
ted form of offence, to a public servant is not 

Q a r- re ^fi y /A r A* l f the Constitution. 1957 

I r n'^U 46 t 4 n S) , A1R V 44 c 67] « 1957 
? C R 423: ILR (1957) 2 All 408 : 1957 Cri 

L Jour 575. (AIR 1952 Punj 89, overruled on 
the question of repeal,) 

[ 8 ] The Provisions of S. 5, Prevention of 
Corruption Act, 1947 do not derogate from 


any other provisions of law. They do not 
derogate from the provisions of S. 409, Penal 
Code, or the Cr. P. Code with regard to that 
section. The special procedure set up under 
the Prevention of Corruption Act does not 
entitle a public servant to insist that the only 
proceeding which could be instituted against 
him must be under the special Act and not 
under the Cr. P. Code. Therefore, the Courts 
would have jurisdiction as they had before 
to proceed against a public servant under 
S. 409 according to the procedure laid down 
under the Cr. P Code notwithstanding the 
special provisions contained in the Prevention 
of Corruption Act, 1947 and the Criminal 
Law Amendment Act, 1952. 1954 Rom 549 
(550) [AIR V 4L C 144) : I L R (1955) Bom 
159 : 1954 Cri L Jour 1745 FB). 

[9] Sub-section (4) should necessarily be 
confined to the offence committed by a public 
servant qua public servant. The necessary 
condition for the application of sub s. < 4 ) of 
S. 5 is that the liability to be proceeded 
against for any offence shall be on him as a 
public servant and not in his personal capa¬ 
city. In this view, sub-s. (4) of S. 5 does not 
confer any option on the prosecution to pro¬ 
ceed against a public servant under S. 5<l)(c) 
or under S. 408, Penal Code. 1 >57 Andh Fra 

063 (607) [(S) AIR V 44 C 213) : 1957 Cri L 
Jour 1078 (DB). 

[ 10 ) Railway Clerks selli ng tickets, receiv¬ 
ing money and misappropiiating it—Act may 
constitute an offence under S 408, Penal Cod© 
but will not, unless the person committing 
the act is also a public servant, constitute an 
offence under S. 5 ( 1 ) (c) of the Prevention of 
Corruption Act—S. 26 of the General Clauses 
Act will not in t^rms apply or the same acts 
or omissions simipliciter do not constitute an 
offence under both the Acts. 1957 Andh Pra 
063 (607,608) [(S> AIR V 44 C 213J : 1957 
Cri L Jour 1078 (DB). 

SECTION 5A — SYNOPSIS 

1 . Compliance with section. 

2 . Non-compliance with section—Effect. 

3. Permission of Magistrate for investiga¬ 

tion. 

4. Nature of offence. 

1. Compliance with section. — After 
amendment. — [1] It is only where there has 
been no order by a competent Magistrate that 
the investigation should be conducted by a 
Police Officer not inferior in rank to that of a 
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Provided that a police-officer of the Delhi Special Police Establishment, not 
below the rank of an Inspector of Police, who is specially authorised by the 
Inspector-General of Police of that Establishment may, if he has reasons to 
believe that, on account of the delay involved in obtaining the order of a 
Magistrate of the first class, any valuable evidence relating to such offence is 
likely to be destroyed or concealed, investigate the offence without such order; 
but in every case where he makes such investigation, the police officer shall, 
as soon as may be, send a report of the same to a Magistrate of the first class, 
together with the circumstances in which the investigation was made.] 

[a] Inre, ted by the Prevention of Corruption (Second Amendment) Act, 1952 (LIX of 
1952), S. 5 [12-8-1952]. 

STATE AMENDMENTS 

GUJARAT 

Same as that of Maharashtra. 


MAHARASHTRA 

In its application to the State of Maharashtra, in section 5A in clause (b) after the words 
“Presidency town of Bombay’' insert the words “and any other area for which a Commissioner 
of Police has been appointed”. —Bom. Act LVI of 1959, S. 3 and Sch. [w. e. f. 4-1-1960]. 


Section 5A — Note 1 (contd.) 

Deputy Superintendent. Where there is the 
order by the District Magistrate directing the 
Police to take the necessary action the lega¬ 
lity of the investigation is not liable to any 
objection at all. 1954 Trav-Co 492 (494) 
I AIR V 41 C 171] : ILR (1954) Trav-Co 856 : 
1954 Cri L Jour 1604 (DB). 


[2] During the course of an investigation 
started on 2-5-1949, by an inspector of Police 
in respect of offences punishable under S. 
420, 1. P. Code and S. 6, Essential Supplies 
(Temporary) Powers Act committed by a cer¬ 
tain person who was not a public servant, it 
was found that some persons who were public 
servants were liable to be prosecuted under 
S. 5 (2), Prevention of Corruption Act. The 
Inspector then made an application to the 
Magistrate for sanction for investigation 
under S. 5 (4) of the Act against such public ' 
servants. The sanction was given on 20-3- 
1951 and a charge-sheet was filed on 15-11- 

1951— Held, that in the circumstances of the 
case the continuance of such portion of the 
investigation as remained, as against the pub¬ 
lic servants concerned by the same officer 
after obtaining the permission of the Magis¬ 
trate was reasonable and legitimate and there¬ 
fore, there was no such defect in the investi¬ 
gation as to call for interference. 1955 SC 
196 (206) [(S) A I R V 42 C 34] : 1955 SCR 
1150 : ILR (1955) Punj 135 : 1955 Cri L Jour 


526. 

[3] The Circle Inspector of the Special 
Police Establishment belongs to the Special 
Police Establishment which is governed by 
the Police Establishment Act (XXV of 1948). 
In such a case an Officer not below the rank 
of Inspector of Police of the Delhi Special 
Police Establishment authorised by the Ins¬ 
pector-General of Police of that Establish¬ 
ment can investigate into these offences as 
provided for under S. 5-A of the Prevention 
of Corruption Act. The investigation by the 
officer is governed by the proviso to S. 5-A of 
the Corruption Act. The only condition in 
such a case of investigation is that the inves- 
tigating officer should have sent a report of 
the investigation to a Magistrate of the First 


Class. The laying of a trap or the apprehen¬ 
sion of a person while committing an offence 
cannot preclude or prevent the same Officer 
from investigating the offence. There is 
nothing in law or procedure or otherwise 
which vitiates such investigation. (’59) 1959-2 
Andh VV R 317 (319, 320). 

[4] Entire investigation made by Deputy 
Superintendent of Police — Sub Inspector 
eventually sending up charge-sheet but not 
making any investigation — Proviso to S. 3 
(before amendment in 1952) held sufficiently 
complied with though Deputy Superintendent 
had-made first information^report to Sub- 
Inspector as complainant. (’55) 8 Sau L R 46 
(48) (DB). (AIR 1954 Sau 62, Foil.) 

[5] A Deputy Superintendent of Police or 
an Assistant Superintendent of Police need 
not obtain permission of any Magistrate to 
investigate into offences coming under these 
sections. Where the permission of the First 
Class Magistrate as contemplated in S. 5-A (c) 
had been obtained by the Sub-Inspector who 
investigated into a case under S. 161, Penal 
Code, he has the authority or jurisdiction to 
investigate into this case and the investiga¬ 
tion under these circumstances cannot be said 
to be illegal. 1957 Mys 38 (39) [AIR V 44 
C 21] : ILR (1956) Mys 301 : 1957 Cri L Jour 
483. 

[6] Rank of Assistant Superintendent of 
Police as a Police Officer is just below that of 
a District Superintendent of Police, and defi¬ 
nitely above the Inspector of Police. His 
designation as Assistant Superintendent does 
not and will not by itself make out that he is 
an officer inferior in rank to a Deputy 
Superintendent. It appears that an officer hold¬ 
ing the rank of Deputy Superintendent of 
Police is designated in some jurisdiction as 
Assistant Superintendent. In the absence of 
any evidence to support the contention that 
the rank of the Assistant Superintendent of 
Police is inferior to that of a Deputy Superin¬ 
tendent, it cannot be said that the investiga¬ 
tion by him was in violation of S. 5-A. 1954 
Trav-Co 492 (494) [AIR V 41 C 171] : ILR 
(1954) Trav-Co 856: 1954 Cri L Jour 1604 
(DB) * 1961 Mys 44 (49) [AIR V 48 C 10] : 
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Section 5A — Note 1 (contd,) 

1961 (1) Cri L lour 285 (DB). (Assistant 
Superintendent of Police and Deputy Superin¬ 
tendent of Police are of equal status.) 

[7] Held , on facts that the police officer 
had started investigation before he obtained 

ermission of the Magistrate under S. 5-A and 
ad thus contravened its provisions. 1959 
-S C 707 (711) [AIR V 46 C 941 s 1959 Supp 2 
:S C R 201: 1959 Cri L Jour 920. 

Before amendment 

[8] (Brij Mohan Lall J., in the order of 
reference): — Ordinarily an officer below the 
rank of a Deputy Superintendent of Police is 
not to conduct the investigation. But an 
exception is possible if sanctioned by a Magis¬ 
trate of the first class. 1954 All 204 (205) 
[AIR V 41 C 114] : I L R (1954) 1 All 379 : 
1954 Cri L Jour 438 (FB). 

[9] Deputy Superintendent of Police laying 
trap—Accused caught while accepting bribe 
—Panchanaina arranged by Deputy Superin¬ 
tendent of Police — Deputy Superintendent 
present at scene of offence with Police party — 
Accused arrested after searching him and re¬ 
covering marked currency notes from his per¬ 
son-investigation held substantially conduct¬ 
ed by Deputy Superintendent of Police 
although he had lodged the formal first infor¬ 
mation before Sub-Inspector of Police for 
launching prosecution. 1954 Sail 62 (64) [AIR 
V 41 C 29] : 1954 Cri L Jour 688 (DB). 

[10] Section 3, Proviso—Proper interpreta¬ 
tion of — Officer carrying investigation or 
arrest without warrant, below rank of Deputy 
Superintendent of Police — He should obtain 
order of 1st Class Magistrate—But Deputy 
Superintendent of Police or any officer above 
his rank need not obtain such order. 1955 
N U C (Assam) 2795 [AIR V 42]. 

[11] Section 3 only prohibits an offence 
amder S. 161, Penal Code, being investigated 
by an officer below the rank of a Deputy 
Superintendent of Police without an order of 
.a Magistrate of the first class. It does not 
provide that an offence under that section can 
•he investigated only by that officer below the 
rank of a Deputy Superintendent of Police 
who has been authorised to investigate by the 
Magistrate. (’50) 1950 All L Jour 533 1,535). 

2. Non-compliance with section — Ef¬ 
fect.—[1] Section 5 (4) and proviso to S. 3 ot 
the Prevention of Corruption Act as it stood 
prior to its amendment by Act LIX of 1952 
and the corresponding S. 5-A as inserted by 
Amending Act LIX of 1952 are mandatory 
and not directory and the investigation con¬ 
ducted in violation thereof bears tne stamp of 
illegality. What sub-s. (2) of S. 156, Cr. P. 
'Code cures is investigation by an officer not 
empowered under that section, i. e., with 
reference to sub-ss. (1) and (3) thereof. Sub- 
s. (1) of S. 156 is a provision empowering an 
•officer in charge of a police station to investi¬ 
gate a cognizable case without the order of a 
Magistrate and delimiting his power to the 
investigation of such cases within a certain 
(local jurisdiction. It is the violation of this 

[Vol. 13.] 2 A.M. 4. 


provision that is cured under sub-s. (2). 
Obviously sub-s. (2) of S. 156 cannot cure 
tho violation of any other specific statutory 
provision prohibiting investigation I>v an offi¬ 
cer of a lower rank than a Deputy Superin¬ 
tendent of Police unless specifically autho¬ 
rised. But apart from the implication of the 
language of S. 156 (2), it is not permissible to 
read the emphatic negative language of sub- 
s. (4) of S. 5 of the Act or of the proviso to 
S. 3 of the Act, as being merely in the nature 
of an amendment of or a proviso to sub-s. (1) 

of S. 156, Cr. P. Code. 1955 S C 196 (203) 
[(S) AIR V 42 C 34] : 1955-1 S C R 1150 : 
1955 Cri L Jour 526 : ILR (1955) Punj 135. 

[But see 1951 All 546 (547) [AIR V 38 
C 126] : I L R (1950) All 382 : 52 Cri L Jour 
197 (DB). (The failure to comply with the 
proviso to S. 3 of the Prevention of Corrup¬ 
tion Act is an irregularity which falls within 
the ambit of sub-s. (2) of S. 156, Cr. P. Code.) 
* 1952 All 122 (124> | AIR V 39] : 1952 Cri L 
Tour 292. (Investigation by an officer below 
the rank of Deputy Superintendent ot Police, 
however undesirable, is a mere irregularity 
and not an illegality vitiating the investiga¬ 
tion and the complaint based upon it.)] 

[2] The failure to comply with the Proviso 
to S. 3 is not a mere irregularity coming 
within the saving provision contained in 
sub-s. (2) of S. 156, Cr. P. Code, but it 
amounts to an illegality vitiating the entire 
proceedings. The position will be still stron¬ 
ger in the case of a violation of the manda¬ 
tory provision contained in S. 5-A, Prevention 
of Corruption Act, as amended in the year 
1952. In view of the express exclusion of the 
general provision contained in Cr. P. Code, 
there is no scope for contending that an 
infringement of the mandate contained in 
S. 5-A would be saved by sub-s. (2) of S. 156, 
Cr. P. Code. Any such infringement would 
undoubtedly be an illegality- 1954 Trav-Co 
492 (494) [AIR V 41 C 171]: ILR (1954; Trav- 
Co 856: 1954 Cri L Jour 1604 (DB). 

[3] A defect or illegality in investigation, 
however serious, has no direct bearing on 
the competence or the procedure relating to 
cognizance or trial. When a breach of the 
mandatory provisions of S. 5-A is brought to 
the notice of the Court at an early stage of 
the trial the court will have to consider the 
nature and extent of the violation and pass 
appropriate orders for such re-investigation 
as may be called for, wholly or partly and by 
such officer as it considers appropriate with 
reference to the requirements of S. 5 A. 1955 
S C 196 (205) l(S) AIR V 42 C 34] : 1955-1 
SCR 1150: ILR (1955) Punj 135 : 1955 Cri L 
Jour 526 * 1961 Mys 44 (49) [AIR V 48 C 10]: 
1961 (1) Cri L Jour 285 (DB). 

[4] Where the two conditions laid down 
in the proviso to S. 5A have not been com¬ 
plied with by the Inspector of Police conduc¬ 
ting the investigation, the investigation is 
illegal but the illegality committed in the 
couise of the investigation does not affect the 
competence and jurisdiction of the court for 
trial and when cognizance of the case has in 
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Section 5A — Note 2 (contd.) 
fact been taken and the case lias proceeded to 
termination, the invalidity of the preceding 
investigation does not vitiate the result unless 
miscarriage of justice has been caused there¬ 
by. 1961 S C 1762 (1777) AIR V 48 C 327]: 
1961 (2) Cri L Jour 828 * 1956 Bom 287 (297) 
[(S) AIR V 43 C 130]: ILR (1956) Bom 343: 
1956 Cri L Jour 585 (DB) * 1958 Manipur 17 
(18) [A I R‘ V 45 C 9] : 1958 Cri L Jour 
1053. 

[5] (Before amendment) —When a Police 
Officer below the rank of a Deputy Superin¬ 
tendent of Police investigates an offence under 
S, 120-B, read with S. 420, Penal Code and 
S. 5 (2), Prevention of Corruption Act of 1947 
without complying with the provisions of 
S. 5 (4) (now S. 5-A) of the latter Act such 
failure would not vitiate the entire proceed¬ 
ings in Court based on the charge-sheet sub¬ 
mitted by the Investigating Officer. When the 
breach of such a mandatory provision is 
brought to the knowledge of the Court at a 
sufficiently early stage, the Court while not 
declining cognizance, will have to take the 
necessary steps to get the illegality cured and 
the defect rectified, by ordering such rein- 
vestigation as the circumstances of an indivi¬ 
dual case may call for. 1956 Cal 56 (56, 57) 
[(S) AIR V 43 C 16]: 1956 Cri L Jour 396 
(FB). (AIR 1953 Cal 226, Overruled.) 

[6] Generally a conviction is not vitiated 
because there has not been strict compliance 
with the provisions of the Act in the matter 
of investigation by a police officer. Where an 
objection that the investigation had been 
made by an officer below the rank of Deputy 
Superintendent of Police in contravention of 
the provisions of the Act.had not been raised 
before the High Court, it cannot be allowed 
to be raised before the Supreme Court in 
appeal by special leave. 1959 SC 831 (832) 
[AIR V 46 C 111]: 1959 Supp 2 S C R 776: 
1959 Cri L Jour 1120. 

[See however 1954 Punj 42 (43, 44) [AIR 
V 41 C 23]: ILR (1954) Punj 682: 1954 Cri L 
Jour 310. (Before amendment) Where the 
investigation has not been carried out in 
accordance with the provisions of S. 5 (4) (as 
it stood before amendment in 1952) such 
investigation is not a mere irregularity falling 
under S. 156 (2) of the Criminal P. C. but is 
an illegality and the entire proceedings based 
on the charge-sheet reported by the officer not 
competent to investigate must fail.)] 

[7] Non-compliance with the provisions of 
S. 5-A, Prevention of Corruption Act, in the 
matter of investigation does not bar the trial 
based on the report of a Police-Officer not em¬ 
powered by S. 5-A to investigate. Such non- 
compliance does not vitiate the proceedings 
based on the report of a Police-Officer not 
empowered by the section to investigate. Non- 
compliance with the provisions of the section 
in the matter of investigation is curable with¬ 
in S. 537, Criminal P. C. and the arrest of an 
offender for an offence punishable under 
•Ss. 161, 165 or 165-A, Penal Code, or S. 5 (2), 
Prevention of Corruption Act, without war¬ 


rant does not vitiate the proceedings in the- 
trial. 1955 Punj 151 (156) [(S) AIR V 42 C 
60]: ILR (1955) Punj 226: 1955 Cri L Jour 
1101 (FB). 

[8] The failure to comply with the manda¬ 
tory provisions of S. 5-A (c) would not neces¬ 
sarily vitiate a trial as the omission of this 
type falls within the category of curable 
irregularities. It is not right to regard the 
entire proceedings based on the charge-sheet 
reported by an officer who was not competent 
to investigate to be bad if the evidence tender¬ 
ed has been found to be uninfluenced by the 
investigation and independently leads to a 
particular conclusion. 1955 Nag 204 (206) 
[(S) AIR V42 C52]: I L R (1955) Nag 882: 
1955 Cri L Jour 1201 (DB). (A I R 1953 Cal 
226, Dissent .) 

[9] (Before amendment) — The provisions of 
S. 5 (4) are mandatory but they are in the 
nature of a direction to the Police and though 
the .Police Officer conducting unauthorised 
investigation may expose himself to other 
penalties for contravening it, the jurisdiction 
of the Court to take cognizance of the offence 
and try it cannot be questioned. 1955 Sau 91 
(92) [(S) A I R V 42 C 33]: 1955 Cri L Jour 
1520 (DB). (AIR 1953 Cal 226 and AIR 1954 
Punj 42, Not foil.) 

[10] Non-compliance with S. 5 (4) (before 
amendment in 1952)—Jurisdiction of Special 
Magistrate to try — Defect in investigation: 
would not take away the jurisdiction of the 
Special Magistrate under S. 7 of Criminal Law 
Amendment Act (1952) to try the case. 1957 
S C 592 (593) [(S AIR V 44 C 87]; 1957 SCR 
868 : 1957 Cri L Jour 892. 

[11] Where the permission under S. 5-A is 
granted mechanically and the case is investi¬ 
gated partly before so called permission and 
partly after it that is an illegality — But the 
illegality does not affect the competency and 
the jurisdiction of the Court. 1958 Madh Pra 
157 (159) [AIR V 45 C 55] : 1958 Cri L Jour 
764. 

[12] Investigation by officer of rank below 
Deputy Superintendent of Police without per¬ 
mission of Magistrate — Statements of witnes¬ 
ses taken down and signatures of deponents, 
taken thereto — It must be held that officer 
acted in violation of S. 162, Criminal P. C. 
and statements are’hit by S. 162. 1961 Ker 99 
(103) [AIR V 48 C 31]: I L R (1960) Ker 783: 
1961 (1) Cri L Jour 505 (FB). 

[13] Where the investigating officer on 
receipt of specific and detailed information 
about the commission of an offence under 
S. 5 (1) (c), Prevention of Corruption Act pro¬ 
ceeds with the investigations without the 
sanction of the Magistrate under S. 5-A of the 
Act and without registering the F. I. R. the 
statements of witnesses recorded during the 
course of such inquiry would be hit by the 
provisions of S. 162 Criminal P. C. 1961 Andh 
Pra 3 (6) [AIR V 48 C 2]: 196 L (1) Cri L Jour 
33. 

3. Permission of Magistrate for investi¬ 
gation. — [1] When a Magistrate is approa¬ 
ched for granting permission under S, 5-A he 
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6 . Previous sanction necessary for prosecution. 

*[(1)] No Court shall take cognizance of an offence punishable under sec¬ 
tion 161 ^[or section 164] or section 165 of the Indian Penal Code or under 


Section 5A — Note 3 ( contd .) 
is expected to satisfy himself that there are 
good and sufficient reasons for authorising an 
officer of a lower rank to conduct the investi¬ 
gation. The granting of such permission is 
not to be treated by a Magistrate as a mere 
matter of routine but it is an exercise of his 
judicial discretion having regard to the policy 
underlying it. 1955 S C 190 (205) [(S) AIR 
V 42 C 34] : 1955-1 SCR 1150 : ILR (1955) 
Punj 135 : 1955 Cri L Jour 526. 

[2] Section 5-A of the Prevention of Corrup¬ 
tion Act does not say that a Magistrate issuing 
orders under that section should be a Magis¬ 
trate having power to try that case. The 
powers under section 5-A of the Act are not 
the powers conferred on him under the Cr. 
P. Code. That being so, any Magistrate of the 
First Class appointed to a District, can exer¬ 
cise that power in respect of all offences 
committed in the District to which he is 
appointed, even if the offence in question is 
committed in a place outside his local area as 
defined under S. 12, Cr. P. C. 1960 Mys 242 
(243) [AIR V 47 C 84] : 1960 Cri L Jour 
1220 ( 2 ). 

[3] In a case where an officer, other than 
the designated officer, seeks to make an 
investigation he should get the order of a 
Magistrate empowering him to do so beioie 
he proceeds to investigate and it is desirable 
that the order giving the permission should 
ordinarily, on the face of it, disclose the 
reasons for giving the permission. For one 
reason or other, if the said salutary practice 
is not adopted in a particular case, it is the 
duty of the prosecution to establish, if that 
fact is denied, that the Magistrate in fact has 
taken into consideration the relevant circum¬ 
stances before granting the permission to a 
subordinate police officer to investigate the 
case. Thus where it appears that the Magis¬ 
trate in granting the permission under S. 5-A 
did not realise the significance of his order 
giving permission, but only mechanically 
issued the order on the basis of the applica¬ 
tion which did not disclose any reason, pre¬ 
sumably because he thought that what was 
required was only a formal compliance with 
the provisions of the section, the provisions 
of S. 5-A are not complied with. 195b S C 
707 (710) [AIR V 46 C 94] : 1959 Supp 2 
S C R 201 : 1959 Cri L Jour 920. 

[4] In view of the fact that an objection as 
to the error, omission or irregularity is to 
be raised at an early stage of the proceedings 
under S. 537, Criminal P. C., the trial Judge 
in a criminal proceeding under Prevention of 
Corruption Act has the power to go into the 
question whether the Magistrate in giving 
permission to a police officer of the lower 
rank under S. 5-A (c) has committed any 
irregularity or not. 1957 Madh B 43 (44) 
[AIR V 44 C 19) ! 1957 Cri L Jour 184 (DB). 

[5] Lie/ore amendment —S. 3 does not require 
the permission to be in any particular form, 
nor even to be in writing. Where no objection 


was raised in the trial Court that the permis¬ 
sion to investigate given under S. 3 was 
defective or that the Magistrate did not con¬ 
sider the facts of the case before granting Hie 
permission and hence the Magistrate was not 
examined as witness in the trial, the objection 
taken in appeal could not be sustained 1955 
Punj 65 (73) [AIR V 42 C 24] : ILR (1954) 
Punj 75 : 1955 Cri L Jour 609 (DB). 

[0] Where during investigation of an offence 
under S. 105-A, Penal Code, on the attention 
of the District Magistrate being drawn to 

S. 5-A by the District Superintendent of 
Police, the former replies by a memorandum 
that steps be taken and a chalan be put up 
after completing the enquiry : Held , that this 
does not amount to the necessary authority 
contemplated under S. 5-A. 1955 Nag 204 
(205) US) AIR V 42 C 52] : ILK (1955) Nag 
832 : 1955 Cri L Jour 1201 (DB). 

[7] Merely because a Sub-Divisional Magis¬ 
trate who has participated in a trap in a 
bribery case is present when the bribe money 
is recovered from the accused, that does not 
mean that in law he has ceased to be a Sub- 
Divisional Magistrate. He is therefore compe¬ 
tent to order the Sub Inspector of Police to 
carry on the investigation and the order is a 
valid order under S. 5-A (c), Prevention of 
Corruption Act. 1955 Pepsu 156 (158) US) 
AIR V 42 C 36]: ILR (1956) Patiala 223: 1955 
Cri L Jour 1387. 

4. Nature of offence.—[1] Even after the 
amendment of 1952 in the Prevention of 
Corruption Act the position regarding an 
offence under S. 161, I. P. Code and under 
sub-s. 2) of S. 5, Prevention of Corruption 
Act is that it is cognizable so far as officers of 
the rank of a Deputy Superintendent of Police 
and above are concerned. But so far as the 
officers below the rank of a Deputy Superin¬ 
tendent of Police are concerned, the said 
offences are non-cognizable in so far as they 
cannot investigate them without the permis¬ 
sion of a Magistrate of the First Class. All 
that the Magistrate has to see before granting 
permission is, whether there is a prima facie 
case or not. Where the Magistrate perused 
the F. I. R. before giving permission it could 
not be said, that he did not satisfy himself 
regarding good and sufficient reasons to con¬ 
duct the investigation 1957 Madh B 43 (45, 
40, 47) [AIR V 44 C 19] : 1957 Cri L Jour 184 
(DB). 


SECTION 6 — SYNOPSIS 

1. Scope. 

2. Essentials of sanction. 

3. Authority competent to remove. 

4. Public servant. 

5. Absence of sanction. 

6. Grant of sanction. 

7. Validity of sanction. 

8. Form of sanction. 
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sub-section (2) of: section 5 of this Act, alleged to have been committed by a 
public servant except with the previous sanction,— 

(a) in the case of a person who is employed in connection with‘the affairs 
of the b [Union] and is not removable from his office save by or with 
the sanction of the Central Government °[* *], d [of the] Central 

Government; 

'(b) in the case of a person who is employed in connection with the affairs 
of e [a State] and is not removable from his office save by or with the 
sanction of the State Government c [* *], d [of the] State Government; 

(c) in the case of any other person, of the authority competent to remove him 
from his office. 


Section 6 — Synopsis ( contd .) 

9. Burden of proof. 

10. Proof of sanction. 

11. Taking cognizance. 

1. Scope. — [1] No sanction is necessary 
to prosecute a public servant under S. 409, 
Penal Code as he does not normally act in his 
capacity as a public servant when committing 
criminal breach of trust. 1957 S C 458 (464) 
L(S) AIR V 44 C 07] : 1957 SCR 423 : ILR 
(1957) 2 All 468 : 1957 Cri L Jour 575. 

[2] Per majority , il lulla, J. y Contra. — By 
omitting to mention S. 409 it is plain that the 
Legislature intended that the provision for 
sanction as laid down in S. 6, Prevention of 
Corruption Act did not apply to an offence 
punishable under S. 409, I. P. Code. It is not 
competent for a Court to extend the meaning 
so as to include S. 409 which is not there. 
Thus the rule about sanction as laid down in 
S. 6, Prevention of Corruption Act has no 
application when a public servant is pro¬ 
secuted under the general law for an offence 
under S. 409, I. P. Code. 1955 All 275 (278) 
[(S) AIR V 42 C 84] : 1955 Cri L Jour 754 
(FB). 

[3] For embarking on a prosecution under 
the Act where the presumptions have to be 
invoked, the previous sanction of the autho¬ 
rity concerned has to be taken ; but as S. 0 
stands it would be only when there is prose¬ 
cution under the Act, and not otherwise. It 
cannot be held that although the accused was 
prosecuted under S. 409, Penal Code, it is 
really an offence covered by S. 5 (1) (c) of the 
Prevention of Corruption Act and is punish¬ 
able under S. 5 (2) of that Act and as the 
accused was prosecuted without any sanction 
under S. 0 the prosecution is bad. 1955 
Cal 230 (239) [AIR V 42 C 6L] : ILR (1950) 2 
Cal 625 : 1955 Cri L Jour 784 (DB). 

[4] No sanction under S. 0 is necessary if the 
Court is asked to take cognizance of an 
offence punishable under S. 409, Penal Code. 
Sanction is necessary only if the prosecution 
is for an offence under S. 5 (2). (’54) ILR 
(1954) Nag 757 (760) (DB). 

[5] It is open to the prosecution to prose¬ 
cute a public servant under S. 409, Penal 
Code without sanction from the State and the 
Court cannot insist that the prosecution must 
be under S. 5 (1) (c), Prevention of Corruption 
Act with the sanction of the State. 1954 Raj 
211 (214) [AIR V 41 C 65] : ILR (1954) 4 Raj 
910 : 1954 Cri L Jour 1446 (DB). 


[6] Previous sanction from the competent 
authority is a condition precedent to confer 
jurisdiction on any particular Court to try a 
person accused of an offence under section 161 
or section 185, I. P. C., or under sub¬ 
section (2) of section 5 of the Prevention of 
Corruption Act where the offence has been 
committed by a public servant. (’57) 1957 All 
L Jour 211 (212). 

[7] Where the charge against the accused 
is under S. 165A, Penal Code no previous 
sanction is necessary. 1955 NUC (Him Pra) 
1295 [AIR V 42]. 

[8] Section 0 does not make any mention 
of any other section of the Penal Code and if 
the accused is therefore not charged under 
S. 101 or 165, Penal Code but under certain 
other sections of the Penal Code the provisions 
of the Prevention of Corruption Act would 
not apply. 1952 All 35 (38) LAIR V 39] : ILR 
(1954) 1 All 1 : 1952 Cri L Jour 230 (DB). 
(Case before amendment in 1955.) 

• [9] The marginal note to S. 0 is perfectly 
general, and it throws no light whatsoever 
upon the meaning of the section, when taken 
by itself. It cannot therefore be taken into 
consideration in the interpretation of the 
language of the statute. 1954 Bom 109 (112) 
[AIR V 41 C 27] : 1954 Cri L Jour 284 (DB). 

[10] Rules of procedure are in the absence 
of anything to the contrary, retrospective in 
their operation. The rule requiring sanction 
before the Court can take cognizance of an 
offence is a rule of procedure which applies 
retrospectively to all complaints, whatever 
be the date of the commission of the offence 
to which they relate. The procedure to be 
followed is the procedure that prevails on the 
date of the complaint. Accordingly sanction 
under S. 6 of Act II of 1947 would be neces¬ 
sary even though the offence might have been 
committed before the Act came into force. 

1950 All 494 (495) [AIR V 37 C 198] : 51 Cri 
L Tour 1323. 

[11] Where the sanction under S. 6 wrongly 
mentioned an offence under S. 5 (2) having 
been committed during the period February 

1948 to June 1947: Held that the sanction was 
invalid as regards the period upto 11-3-1947 
on which date the Act received the assent of 
the Governor-General but the sanction was 
valid as regards the period from 11-3-1947. 

1949 Cal 641 (645) TAIR V 30 C 183] : ILR 
(1950) 2 Cal 45 : 51 Cri L Jour 10 (DB). 

Ll2] The discretion to sanction prosecution 
under S. 0 is vested solely in the sanctioning 


v 



[Tab] Prevention of Corruption Act* 1947 


[8 6 N 2] 53 


f [(2) Where for any reason whatsoever any doubt arises whether the previ¬ 
ous sanction as required under sub-section (l) should be given by the Central 
or State Government or any other authority, such sanction shall be given by 
that Government or authority which would have been competent to remove 
the public servant from his office at the time when the offence was alleged to 
have been committed.] 

[a] Section 6 was renumbered as sub-section (1) of that section by the Prevention 
of Corruption (Second Amendment) Act, 1952 (LIX of 1952), S. 0 [12-8-1952]. 
[aa] Inserted by the Prevention of Corruption (Amendment) Act, 1955 (L of 1955), 
S. 3 [w. e. f. 1-1-1956]. [b] Substituted for “Federation” by A. L. O., 1950 [20-1-1950]. 
[c] The words “or some higher authority” were omitted t ibid, [d] Inserted by the 
Repealing and Amending Act, 1949 (XL of 1949), S. 3 and Sch. [1-5-1949]. [e] Substituted 
for “a Part A State” by the Part B States (Laws) Act, 1951 (III of 1951), S. 3 and Sch. 
[1-4-1951]. [f] Sub-section (2) was inserted by Act LIX of 1952, S. 6. 


Section 6 — Note 1 (contd.) 
authority and is absolute. Its exercise cannot 
be questioned in a Court of law.tl953 All 37 
(40) [AIR V:40 C 11] : 1953 Cri L Jour 192. 

2. Essentials of sanction.—[1] The object 
of the provision for sanction is that the 
authority giving the sanction should be able 
to consider for itself the evidence before it 
comes to a conclusion that the prosecution in 
the circumstances be sanctioned or forbidden. 
It should be clear from the form of the sanc¬ 
tion that the sanctioning authority considered 
the evidence before it and after a considera¬ 
tion of all the circumstances of the case 
sanctioned the prosecution, and therefore 
unless the matter can be proved by other evi¬ 
dence, in the sanction itself the facts should 
be referred to indicate that the sanctioning 
authority had applied its mind to the facts 
and circumstances of the case. 1958 S C 124 
(120) [AIR V 45 C 19] : 1958 S C R 702 : ILR 
(1958) Punj 572 : 1958 Cri L Jour 265. 

[2] The Prevention of Corruption Act, no 
doubt, does not prescribe any particular form 
of sanction : but sanction to prosecute a parti¬ 
cular person for an offence implies : (1) a full 
knowledge of the facts upon which it is 
sought to prosecute him and (2) a deliberate 
decision of the sanctioning authority that he 
may be prosecuted. These two things, are 
necessary to be proved before it can be said 
that a particular order amounts to a sanction 
for prosecution. Furthermore, it is necessary 
that the sanction should be given after all the 
facts have been collected against the accused 
so that the sanctioning authority has before 
it the materials upon which the prosecution 
is to be launched. 1950 All 494 (490) [AIR 
V 37 C 198] : 51 Cri L Jour 1323. 

[31 In a charge of criminal misconduct by 
a public servant in the discharge of his duty 
by habitual acceptance of illegal gratifica¬ 
tion the instances of bribe-taking would no 
doubt constitute evidence of the offence and 
it may not be necessary to bring to the 
notice of the sanctioning authority particular 
instance of bribe-taking; but, it cannot be 
said that the same principle applies where 
the accused is charged with accepting illegal 
gratification from a specified person on a 
specified occasion. In such a case, the factual 
constituent of the offence is the instance itself 
and therefore the necessity of placing essen¬ 
tial facts constituting the offence for which 
the accused is to be prosecuted cannot be 


dispensed with. 1953 Sail 130 (132) [AIR V 40 
C 05] : 1953 Cri L Jour 1237 (DB). 

[4] All that the order of sanction must 
show is that all relevant materials were 
placed before the authority sanctioning the 
prosecution and that the authority considered 
those materials and the order sanctioning 
prosecution resulted therefrom. The sanction 
need not set out the reasons for the sanction. 
The object of this sanction is nothing more 
than to ensure the discouragement of frivo¬ 
lous, doubtful and impolitic prosecutions. 
(Sanction held proper.) 1953 Mad 785 (1 86) 
[AIR V 40 C 300] : 1953 Cri L Jour 1429. 

[5] The law relating to requirements of 
sanction is that correlation between the sanc¬ 
tion and the offence to be taken cognizance 
of, in respect, of essential facts of the offence, 
has to be made out. It is not necessary that 
the particulars of the offence or the essentials 
of the evidence relating thereto should be set 
out in the sanction or should be proved to 
have been placed before the sanctioning 
authority. It is sufficient that the sanction sets 
out the offence and the essential factual ingre¬ 
dients thereof in such manner as to indicate 
the taking cognizance of the charge which is 
before the Court is authorised. Where, there¬ 
fore, the District Magistrate wrote a letter to 
the Chief Secretary to the Government of 
Orissa wherein he set out that according to 
his information the accused in the course of 
his visit to rice mills as Inspector of Factories 
had been collecting heavy sums as illegal 
gratification from the managers or the pro¬ 
prietors of the mills under threat or mischief 
to the mill owners and that a heavy sum of 
money had been seized from his possession, 
but the various instances of bribery were not 
referred to in the letter and the sanction to 

rosecute the accused was granted on the 
asis of that letter : Held that the sanction 
was perfectly valid. 1952 Orissa 289 (300) 
[AIR V 39] : ILR (1952) Cut 109 : 1952 Cri L 
Jour 1533 (DB). 

[0] The satisfaction of the sanctioning 
authority is subjective. The Courts are con¬ 
cerned only with one matter, namely, to find 
whether sanction for the particular prosecu¬ 
tion was in fact accorded by the proper 
authority. If the record shows that the sanc¬ 
tion was in fact accorded and the sanction 
was in respect of the particular transaction 
which is the subject matter of the charge 
against the accused the requirements of law 
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are fully satisfied. 1955 N U C (Assam) 2795 

[AIR V 42]. 

[7] No special form is prescribed for ac¬ 
cording sanction under S. 6, Prevention of 
Corruption Act. The prosecution however 
must show that the sanctioning authority had 
before it the relevant facts on the basis of 
which prosecution was desired. The satisfac¬ 
tion of the sanctioning authority is entirely 
subjective. He is the judge ot the materials 
that should be placed before him for enabling 
him to accord the sanction. If the facts 
placed before him are not sufficient to enable 
him to exercise his discretion properly he will 
ask lor mere particulars but it is for him and 
him alone to determine this matter. The Courts 
are concerned only with one matter to find 
whether sanction for the particular prosecu¬ 
tion was in fact accorded by the proper autho¬ 
rity. If the record shows that the sanction 
was in fact accorded and the sanction was 
in respect of the particular transaction which 
is the subject-matter of the charge against 
the accused the requirements of law are fully 
satisfied. 1953 All 37 (39, 40) [A I R V 40 C 
11] : 1953 Cri L Jour 192. 

[8] Where the law prescribes sanction as a 
condition precedent to a prosecution the Court 
must not only be satisfied that the required 
sanction has been accorded but that the sanc¬ 
tioning authority has accorded it after ap¬ 
plying its mind to the facts constituting the 
offence. (’57) 1957 All L Jour 28 (29) (DB). 

[9] Requisites of sanction for prosecution — 
No time for obtaining sanction — No parti¬ 
cular form—Sanctioning authority should be 
in know of nature of charge and materials on 
which it is based. 1955 NUC (Assam) 2795 
[AIR V 42J. 

3. Authority competent to remove. — 

[1] The words “to remove him from his 
office’’ are significant and would clearly show 
that the authority contemplated therein is 
the one competent to remove that public ser¬ 
vant from his office and not any public servant 
holding the office held by the accused person. 
Section 6, Prevention of Corruption Act can¬ 
not override the provisions of the Constitu¬ 
tion and consequently, sub-s. (2) thereof can 
be made applicable to only such cases where 
it cannot be ascertained with reasonable cer¬ 
tainty as to who had actually appointed the 
accused person, or where by change in rules, 
the authority who had actually appointed him 
was no longer competent to remove him from 
his office. The accused was absorbed in the 
Bhopal Police under G. O. 1239, dated 28th 
January, 1954, though the order was to take 
effect from 1st April, 1952. Only the Govern¬ 
ment of Bhopal, that is, the Chief Commis¬ 
sioner, was competent to appoint the aefeused 
as a Police Sub-Inspector- When he was so 
appointed by the Chief Commissioner the au¬ 
thority competent to remove him from his 
office would, by virtue of Art. 311 of the Cons¬ 
titution, be riot one subordinate to the Chief 
Commissioner. Consequently the sanction for 
prosecution as required under S. 6, Prevention 
of Corruption Act must be by the Chief Com¬ 


missioner and not by an authority subordinate 
to him. The sanction of the Chief Secretary 
could be of no help to the prosecution. The 
Chief Secretary was subordinate to the Chief 
Commissioner and consequently the sanction 
of the former cannot be deemed to be the 
sanction of the Chief Commissioner. 1950 
Bhopal 36 (38, 39, 40) [AIR V 43 C 21] : 1950 
Cri L Jour 975. 

[2] The accused, whose appointment as a 
police patel was made by a Collector, was 
tried under S. 161, Penal Code and S- 5 (2) of 
the Prevention of Corruption Act. It was 
held that there was nothing in the notifica¬ 
tion of 1951 to indicate that it was intended 
to take away the power which the Collectors 
had of removing persons appointed by them 
under the authority delegated to them by an 
earliar notification. The sanction given by 
the Collector to prosecute the Police Patel 
whose appointment was made by the Collector 
was therefore a valid sanction under S. 0 (I) 
(c) of the Prevention of Corruption Act. (’55) 
QSauLR 313 (315) (DB). 

[3] Accused appointed Executive Engineer 
for Tripura State Road by order of Governor 
of Assam—Accused later on put in charge of 
certain Division, by order of Governor—Since 
generally power to appoint carries power to 
dismiss, Governor of Assam had power to dis¬ 
miss accused—Sanction given by the Governor 
under signature of Chief Engineer and Secretary 
P. W. D. Assam for prosecution of accused 
for taking bribe held legal and the prosecu¬ 
tion held valid. 1952 Tripura 1 (5) [A I R V 
39] : 1952 Cri L Jour 1201. 

[4] The accused, a prosecuting Sub-Inspec¬ 
tor, >vas tried for an offence under the Act. 
While the Assistant Inspector-General, who 
ranked with a Superintendent of Police, was 
the authority who appointed him the sanction 
for the prosecution was given by the Deputy 
Inspector-General, an authority higher in rank 
than a superintendent. Held , that the sanc¬ 
tion did not pontravene the provisions of 
cl. 1 (c) of S. 6. 1957 Punj 91 (92) [ (S) A I R 

V 44 C 40] : ILR (1950) Punj 1377 : 1957 Cri 
L Jour 540. 

[5] Even though the sanction of the General 
Board is required before a nakadar can be 
appointed or removed, yet the actual power 
of appointment or removal is with the Presi¬ 
dent of the Municipality and consequently he 
can sanction the prosecution of the nakadars 
(persons employed to collect octroi duty at 
the octroi outpost). 1955 Sau 117 (118) [AIR 

V 42 C 42] : 1955 Cri L Jour 1033 (DB). 

[0] The power to appoint Upper Division 
Clerks in permanent vacancies in the existing 
divisions vests in the Executive Engineer of 
the Division concerned and not in the Chief 
Engineer though the latter exercises supervi¬ 
sion in the matter of filling up these vacancies 
by requiring his approval to the appointment. 
The Executive Engineer being the authority 
competent to appoint, he is also the proper 
authority to remove the clerk from his office 
and, is therefore, the proper authority to sanc¬ 
tion prosecution under S. 0 (1) (c). 1951 
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Assam 42 (42) [AIR V 38 C 19] : ILR (1950) 2 

Assam 344 (DB). 

[7] Held , that the rules which were framed 
under the Panchayat Raj Act of 1947 and 
were in force at the relevant time had made 
the Director of Panchayats the prescribed au¬ 
thority to remove a panch from office. (’57) 
1957 All L Jour 28 (29) (DB). 

[8] Police constable committing offence 
•under S. 161, Penal Code—S. 6 (c) applies —• 
Sanction of Superintendent of Police is neces¬ 
sary before Court can take cognizance of 

offence. 1950 All 5 (6) [AIR V 37 C 3] : ILR 
(1950) All 1113 : 51 Cri L Jour 222. 

[9] Article 311 (1) of the Constitution and 
R. 1705 (c) of the Railway Establishment Code 
cannot be read as implying that the removal 
must be by the very same authority who made 
the appointment or by his direct superior. It 
is enough that the removing authority is of 
•the same rank or grade. 1955 S C 70 (73) 
[ (S) A I R V 42 C 17] : 1955-1 S C R 965 : 
1955 Cri L Jour 249. 

[10] Even if there is any delegation of po¬ 
wers it will not satisfy the requirements of 
Art. 311 of the Constitution. By a change in 
the rules altering by downgrading it, the ap¬ 
pointing authority would not affect the gua¬ 
rantee afforded by a statutory provision. 
Therefore the competence of the authority to 
order removal or dismissal will have to be 
determined with reference to the requirements 
of Art. 311 (1) of the Constitution and one of 
the requirements is that the authority that 
orders dismissal or removal should not be one 
subordinate in rank to that by which the civil 
servant in question was appointed and the 
principle would appear to be that it is the 
factum of the appointment of the civil servant 
who claims the guarantee that determines the 
scope of the guarantee conferred by Art. 311. 
Where the appointment was by the erstwhile 
Cochin Government it is only the Kerala Gov¬ 
ernment, the successor to the Cochin Govern¬ 
ment who can give sanction. Section 6 of the 
Act cannot override the provisions of the 
Constitution and consequently sub-s. (2) there¬ 
of can be made applicable to only such cases 
where it cannot be ascertained with reasona¬ 
ble certainty as to who had actually appointed 
the accused person. (’61) ILR (1961) 1 Ker 
512 (514, 516). 

[11] In the case of a Class III railway ser¬ 
vant it is the General Manager of the rail¬ 
ways who is the appointing authority and 
who normally can take disciplinary action 
•of suspending or dismissing the servant from 
service. The opening words of R. 1704 of 
Discipline and Appeal Rules under the Indian 
Railways Establishment Code, Vol. 1951 
“subject to the provisions of R. 1705” govern 
the provisions of R. 1704 (i) and R. 1704 (ii), 
so that the delegation which the General 
Manager purported to make in favour of the 
Traffic Superintendent is subject to the pro¬ 
visions of R. 1705. Under cl. (c) of R. 1705 
the only authority that could remove or dis¬ 
miss the railway servant is the General 
Manager and not the Traffic Superintendent, 


so that it is clear that in regard to the power 
to dismiss a railway servant a delegate can¬ 
not exercise his authority having regard to 
the fact that the delegation is subject to the 
provisions of R. 1705. Hence the sanction by 
Traffic Superintendent must be taken to bo 
granted by an officer who was not competent 
to dismiss the servant and is not valid. 1950 
Bom 504 (505) [AIR V 43 C 198] : 1956 Cri 
L Jour 879 (DB). 

[12] The delegation of authority by the 
principal which is in its essence revocable 
cannot have the effect of divesting the donor 
of the power permanently—Rajpramukh dele¬ 
gating authority of appointment and dis¬ 
missal of clerks in P. \V. D. Department to 
Chief Engineer—Prosecution of a clerk in the 
department under the Act—Sanction by Raj r 
pramukh is valid—11 is power to sanction not 
being exhausted by its delegation — Rajpra¬ 
mukh can exercise the same power himselt on 
the general law that a principal can always 
exercise the power which he delegated to his 
agent, if the principal can at any moment 
revoke the authority of the agent. 1954 Sau 
62 (64) [AIR V 41 C 29]: 1954 Cri L Jour 688 
(DB). 

[13] The accused was at first appointed as 
a Signaller in the B. B. and C. I. Railway by 
the order of the District Traffic Superinten¬ 
dent of the then B. B. and C. I. Railway Com¬ 
pany. That railway continued to be managed 
by the B. B. and C I. Railway Company up 
to the 31st of December, 1941; it was contem¬ 
plated that the management of this railway 
would be taken over by the Government of 
India from the 1st of January, 1942. The 
railway employees, who accepted the offer of 
the employment by the Government of India 
were taken in Government service and like 
others, the accused was also taken in the 
service of the Government of India — Held, 
that according to the provisions of Art. 311 
of the Constitution, or for that matter those 

of cl. (c) of R. 1705, Page 179 of the Rail¬ 
way’s Establishment Code, Vol. I of 1951, 
the accused could be removed only by an 
authority who appointed him or who was 
superior to the authority, and not by an 
authority lower than that by which he was 
appointed to the post held by him substan¬ 
tively. *It had therefore to be examined as to 
by what authority the accused was appointed 
at the time when he was taken into Govern¬ 
ment service after taking over the manage¬ 
ment of the B. B. and C. I. Railway by the 
Government of India. As to what authority 
appointed him when the management was in 
the hands of the B. B. and C. I. Railway Com¬ 
pany was immaterial. Where sanction had 
been given by the Regional Traffic Superinten¬ 
dent the sanction would be valid only if the 
appointment was made by the Regional 
Traffic Superintendent, or an officer of equal 
or lower rank. It was for the prosecution to 
show that valid sanction had been given, and 
it was, therefore the duty of the prosecution 
to prove that the accused was appointed 
under the Government of India by Regional 
Traffic Superintendent, or an officer of equal 
rank or lower rank. 1959 Raj 214 (216) [AIR 
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V 46 C 74] : I L R (1958) 8 Raj 6S8 : 1959 Cri 

L Jour 1115. 

4. Public servant. — [1] Section 6 must 
be construed with reference to the words 
used therein independent of any construction 
which may have been placed by the decisions 
on the words used in S. 197/Criminal P. C. 
In giving effect to the ordinary meaning of 
the words used in S. 6, the conclusion is in¬ 
evitable that at the time a Court is asked to 
take cognizance not only the offence must 
have been committed by a public servant but 
the person accused is still a public servant 
removable from his office by a competent 
authority before the provisions of S. 6 can 
apply. Where therefore the accused have 
ceased to be public servants at the time the 
Court takes cognizance of the offences alleg¬ 
ed to have been committed by them as public 
servants, the provisions of S. 6 do not apply 
and the prosecution against them is not 
vitiated by the lack of a previous sanction by 
a competent authority. 1958 S C 107 (109, 
110) [AIR V 45 C 15] : 1958 SCR 1037 : ILR 
(1958) Punj 988 : ILR (1957) 2 All 523 : 
1958 Cri L Jour 254. 

[2] The words “public servant” in S. 6 (1) 
means a person who is in service at the time 
when the Court is called upon to take cogni¬ 
zance of the offence. Section 6 (1) has con¬ 
sequently no application to the case of the 
public servant who is no longer in service. 
1954 Bom 109 (112) [AIR V 41 C 27] : 1954 
Cri L Jour 284 (DB). 

[3] Section 6 affords protection only to 
those public servants who were in office both 
on the date of the commission of the offence 
charged and the date when a Court is asked 
to take cognizance. S. 6 is enacted only for 
the protection of public servants and not ex¬ 
public servants. 1955 All 531 (533) [(S) AIR 

V 42 C 151] : 1955 Cri L Jour 131u. 

[4] Prosecution of person after termination 
of his services and when he is not in employ 
of Government — No sanction is required. 
1953 All 470 (470) [AIR V 40 C 221] : 1953 
Cri L Jour 1052 (DB). (A I R 1933 Sind 177, 
Dissented from ; AIR 1937 Nag 293 held over¬ 
ruled in AIR 1952 Nag 12.) 

[5] The protection afforded by S. 197, 
Criminal P. C., or S. 8, Prevention of Corrup¬ 
tion Act (1947) is only intended to be enjoyed 
by Judges, Magistrates and other public ser¬ 
vants while still in office and no sanction is 
necessary for the prosecution of a Govern¬ 
ment servant who had already been discharg¬ 
ed from service before the case was brought 
against him. 1952 Punj 89 (94) [AIR V 39] : 
ILR (1954) Punj 35 : 1952 Cri L Jour 316 
(DB). ( Overruled on a different point in A I R 

1957 S C 458.) 

5. Absence of sanction. — [11 In a pro¬ 
secution under S, 161, Penal Code previous 
sanction is a necessity irrespective of the 
question whether the public servant was act¬ 
ing or purporting to act in the discharge of 
his official duty. The theory of implied sanc¬ 
tion is clearly unknown to law. Sanction for 
prosecution under S. 161 to be a legal one 


should be clearly evidenced either from ther 
order granting the sanction or other docu¬ 
mentary evidence placed before the Court or 
even oral evidence that the facts were placed 
before the officer from whom sanction was 
sought. No onus lies on the accused to take- 
the objection which should have been taken 
notice of by the Magistrate on his own initia¬ 
tive. Section 537, Criminal P. C. cannot 
cure an illegality of this kind Wvhich cuts 
away the basis of the prosecution. 1952 Tri¬ 
pura 21 (22) [AIR V 39] : 1952 Cri L Jour 


[2] Prosecution requiring sanction — Trial 
without sanction is null and void being by 
Court not competent — Subsequent trial with 
proper sanction is not barred. 1957 S C 494 
(496) L(S) AIR V 44 C 75] : 1957 SCR 650 : 
1957 Cri L Jour 597. 

[3] If the prior sanction of the competent 
authority as laid down in S. 6 read with 
Art. 311 of the Constitution was not obtained 
the trial would be ab initio void and will 
have to be set aside though a fresh trial 
would be possible after a proper sanction had 
been obtained and a charge-sheet submitted 
afresh against the accused for his trial of 
offences for which the sanction had been ob¬ 
tained. 1956 Bhopal 36 (37) [AIR V 43 C 21]: 
1956 Cri L Jour 975. 

[4] Absence of sanction under S. 6 — Court 
did not get jurisdiction under the law to try 
the offence under S. 161, Penal Code. 1957 

Tripura 18 (21) [AIR V 44 C 8] : 1957 Cri L 
Jour 394. 


[5] Under S. 6 the sanction of some 
authority is necessary before the Court can 
take cognizance — Proceedings without such 
sanction are void. 1949 Assam 3 (3) [AIR V 
38 C 2] : I L R (1949) 1 Assam 328 : 50 Cri L. 
Jour 540 (DB). 

[6] Where a police constable is prosecuted 
for an offence under S. 161, I. P. C., for ac¬ 
cepting a bribe and no sanction of authority 
competent to remove him from office is ob¬ 
tained the Court is-not entitled to take cog¬ 
nizance of the offence and the trial without 
such sanction is invalid. (’50) ILR (1950) All 
670 (673) (DB). 

[7] Where the Court takes cognizance of 
the offence in the absence of the sanction, 
and if the proper sanction is subsequently 
obtained, while the proceedings are not yet 
over, the irregularity may be cured under 
S. 537, Criminal P. C. But if the whole trial 
is completed in the absence of a proper sanc¬ 
tion then the trial is vitiated as having taken 
place in contravention of S. 8 of the Act. 
1953 Sau 130 (132) [AIR V 40 C 65] : 1953 
Cri L Jour 1237 (DB). 

[8] .Want of sanction—Effect — Complaint 
under Ss. 342, 506, 323 and 161, Penal Code 
— Previous sanction under S. 6 not obtained 
for prosecution under S. 161, Penal Code — 
All offences forming part of one transaction, 
and not capable of splitting up — Case could 
not proceed against accused in respect of 
other charges without sanction for prosecu¬ 
tion under S. 161—Proceedings quashed. 1949' 
Ajmer 36 (37) [AIR V 38 C 13] : 50 Cri L~ 
Jour 634. 
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[9] If the facts constitute an offence requir¬ 
ing either the sanction of a superior authority 
or the filing of a complaint by a Court, it 
cannot be evaded by adopting the device of 
omitting one of the ingredients of the offence 
and prosecuting him under some other sec¬ 
tion. To illustrate, if a public servant re¬ 
ceives amounts on behalf of the State and 
dishonestly misappropriates them, the olTence 
directly falls under S. 5 (1) (c) of the Preven¬ 
tion of Corruption Act. He can be prosecuted 
only with tlie previous sanction of his 
superior authority. The prosecution cannot, 
by adopting the device of ignoring the fact 
tnat the accused is public servant, evade the 
requirement of previous consent by filing a 
complaint under S. 408, Penal Code. 1957 
Andh Pra 663 (670) l(S) AIR V 44 C 2131 : 
1957 Cri L Jour 1078 (DB). 

[10] Where the facts mentioned in the com¬ 
plaint give rise to two offences one of which 
required either a complaint by the Court con¬ 
cerned or a sanction by the prescribed autho¬ 
rity, the prosecution cannot be started under 
the section which did not require any com¬ 
plaint by the Court Or sanction necessary in 
law for taking cognizance of the case and 
thus evade the provisions of sanction. Thus, 
where the offence disclosed in the complaint 
is in truth and substance an offence under 

S. 161 of the Penal Code or S. 5 (1) (d) of 
Act II of 1947 which might also come under 
S. 384 of the Penal Code and the prosecution 
under the first two sections requires sanction 
under S. 6 of Act II of 1947 while the offence 
under S. 384 did not require any such sanc¬ 
tion, the law relating to sanction cannot be 
evaded by proceedings against the accused 
for'an offence under S. 384, I. P. Code. Such 
a trial is without jurisdiction. 1955 Pat 453 
(455) [A I R V 42 C 120] : 1955 Cri L Jour 
1382. 

[11] It was contended in this case that as 
the sanction under S. 0 was only for receiving 
Rs. 50 as illegal gratification from P and there¬ 
fore an offence under S. 5(l)(d), the prosecution, 
the charge and conviction should have been 
under that provision, but as the accused was 
tried under S. 5 (1) (a) for the charge of being 
a habitual receiver of bribes and the sanction 
was only for one single act of receiving illegal 
gratification, the trial was wholly void as it 
was a trial by a Court without jurisdiction : 
Held, that the prosecution for offence under 
S. 5 (1) (d) was not barred because the pro¬ 
ceedings were not without previous sanction 
which was validly given for the offence of 
receiving a bribe; but the offence of habitually 
receiving illegal gratification could not be 
taken cognizance of and the prosecution and 
trial for that offence was void for want of 
sanction which was a condition precedent for 
the Courts taking cognizance of the offence 
alleged to be committed. The want of sanc¬ 
tion for the offence of habitually accepting 
bribes therefore did not make the taking of 
cognizance of the offence of taking a bribe of 
Rs. 50 void nor the trial for that offence 
illegal and the Court a Court without juris¬ 
diction. 1958 S C 124 (127) [AIR V 45 C 191 : 


1958 S C R 702 : ILll (1958) Punj 572 : 1958 
Cri L Jour 205. 

[12] Just as it is the duty of the Judges and 
Magistrates to consider the question of sanc¬ 
tion whenever public servants are charged 
before them, it is also the duty of the lawyers 
to take the point about sanction at the earliest 
stage and invite the Judge or the Magistrate 
to decide it before proceeding to deal with the 
merits of the prosecution case. 1954 San 132 
(138) [AIR V 41 C 50] : 1954 Cri L Jour 1559 
(DB). 

[13] Where a Special Judge comes to the 
conclusion that there is no valid sanction 
under S. 0 of the Prevention of Corruption 
Act, 1947, he should hold that the entire pro¬ 
ceeding before him with regard to the offence 
under S. 5 (2) of that Act is null and void. 
That being so, he cannot pass an order, either 
of acquittal or of conviction. 1961 Pat 203 
(204) [A I R V 48 C 51J : 196L (1) Cri L Jour 
694 (DB). 

6. Grant of sanction. — [1] It is essential 
that persons charged with the responsible 
duty of granting sanction which is a duty of 
deciding whether or not the credit and repu¬ 
tation of another citizen should be put in 
peril by means of a criminal prosecution, 
should bring to the discharge of their duty a 
sense of responsibility and the industry re¬ 
quired to examine the relevant materials. The 
duty of granting a proper sanction can hardly 
be imagined to have been properly discharged 
by merely putting one’s signature on a ready¬ 
made sanction presented by the police. 1955 
Cal 430 (431, 432) [(S) AIR V 42 C 124] : 
1955 Cri L Jour 1169 (DB). 

[2] All that the sanctioning authority is 
required to do is that he should apply his 
mind to the facts of the case as stated to him 
and decide whether on such facts there should 
be a prosecution. It is not necessary that he 
should hold any‘enquiry to satisfy himself as 
to the truth of the facts alleged. 1955 Cal 129 
(131) [(S) A I R V 42 C 32] : 1955 Cri L Jour 
433 (DB). 

[3] The sanction under the Prevention of 
Corruption Act is not intended to be nor is an 
automatic formality and it is essential that 
the provisions in regard to sanction should be 
observed with complete strictness. 1958 S C 
124 (126) [AIR V 45 C 191 : 1958 SCR 702 : 
I L R (1958) Punj 572 : 1958 Cri L Jour 265. 

[4] The sanction for prosecution by the 
officer concerned under S. 0 should not be 
granted as a matter of routine, merely on the 
request of the prosecuting authority. He 
should not take his decision in this respect 
lightly but he should realise that it is his duty 
to take a deliberate decision as to whether it 
is a fit case for according sanction for prose¬ 
cution. Where the sanction is accorded with¬ 
out the application of his mind by the officer 
concerned and without ascertaining full facts, 
the sanction is not properly and validly given 
and the whole trial is vitiated. 1961 All 368 
(371) f A I R V 48 C 95] : 1961 (2) Cri L Jour 
51 (DB). 

[5] Where the authority went through the 
enclosures of the letter sent by the Dy. Supe- 
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rintendent of Police and then accorded the 
sanction : Held , that though the authority 
might have been a little mechanical in grant¬ 
ing a sanction it had all the necessary material 
before it and it must be deemed to have exer¬ 
cised its mind about it. 1953 Aimer 17 (19) 
LAIR V 40 C 19] : 1953 Cri L Jour 1310. 

[0] Signing the sanction for prosecution of a 
member of the staff is not a statutory duty 
conferred on the President of the Cantonment 
Board. Therefore where the resolution was 
passed by the meeting which was presided 
overby the Vice-President the signature put 
by the latter could not be considered to be 
something unauthorized according sanction 
to prosecute. 1958 Madh Pra 2 (3) I AIR V 45 
C 2j : 1958 Cri L Jour 41. 

7. Validity of sanction.—[1] The burden 
of proving that the requisite sanction has been 
obtained rests on the prosecution and such 
burden includes proof that the sanctioning 
authority had given the sanction in reference 
to the facts on which the proposed prose¬ 
cution was to be based ; and these facts may 
appear on the face of the sanction or may be 
proved by extraneous evidence. Where the 
facts constituting the offence do not appear 
on the face of the letter sanctioning prose¬ 
cution, it is incumbent upon the prosecution 
to prove by other evidence that the material 
facts constituting the offence were placed 
before the sanctioning authority. Where this 
is not done, the sanction must be held to be 
defective and an invalid sanction cannot con¬ 
fer jurisdiction upon the Court to try the case. 
1954 S C 037 (641) [A I R V 41 C 148] : 1954 
Cri L Tour 1656 * 1959 Pat 311 (314) [A I R 

V 40 C 82] : 1959 Cri L Jour 888 * 1955 Cal 
430 (432) [(S) A I R V 42 C 124] : 1955 Cri L 
Jour 1109 (DBHT955 Pat 317 (319) [(S) A I R 

V 42 C 79] : 1955 Cri L Jour 1089*1955 Punj 
85 (73) [A I R V 42 C 24) : I L R (1954) Punj 
75 : 1955 Cri L Tour 609 (DB) * 1955 N U C 
(Pat) 3258 [AIR V 421*1955 NUC (Pat) 1030 
[A I R V 42J * (’55) I L R (1955) Patiala 035 
(039)*1953 Sau 139 (140) [A I R V 40 C 70] : 
1953 Cri L Jour 1268 (DB) * (’50) 1950 All L 
Jour 533 (535) * 1949 Mad 710 (711) [A I R 

V 30 C 312] : 51 Cri L Jour 156. ' 

[2] No objection can be taken to a sanction 
when, before according it, the sanctioning 
authority has examined the facts and it is 
after considering the whole matter that the 
sanction is given. 1957 Madh Pra 225 (226) 
[(S) AIR V 44 C 94] : 1957 Cri L Jour 1411. 

[3] Invalid sanction—It is not compliance 
with S. 6 — Sanction is invalid if there is 
nothing to show that sanctioning authority had 
facts constituting offence before it—Trial on 
invalid sanction is without jurisdiction — 
Defect cannot be cured. 1955 NUC (Mad) 
3258 [AIR V 42]. 

[4] Under S. 0 of the Act a safeguard has 
been afforded to the accused that he would 
not be prosecuted without the requisite sanc¬ 
tion. Of course, the Court at the time of tak¬ 
ing cognisance of the case, ought to see whe¬ 
ther such sanction had been given. But it is 
very difficult at that stage for the Court to 


find out that the sanction is valid in all res¬ 
pect. The law requires that there should be a 
valid sanction to prosecute the accused and 
the accused cannot be debarred from raising 
such a question when he appears before the 
Court if he finds that no valid sanction has 
been given under S. 6. 1959 Raj 214 (218) 
[A I R V 40 C 74] : I L R (1958) 8 Raj 688 : 
1959 Cri L Jour 1115. (A I R 1954 All 223, 

Diss. from.) 

[5] Nexus between sanction and facts cons¬ 
tituting offence must be clear from sanction 
itself or by extraneous consideration—Court 
is not concerned whether all the facts before 
sanctioning authority were or were not suffi¬ 
cient or whether sanction was accorded after 
real consideration of facts—Letter giving out 
facts written to sanctioning authority—Sanc¬ 
tioning authority referring to letter in his 
sanction—Letter proved—Sanction held valid. 
(’54) ILR (1954) Madh B 188 (192). 

[0] Where the sanction stated that the ac¬ 
cused (Sar Panch of Gram Panchayat) had 
accepted marked currency notes as a bribe 
for granting permission to the complainant 
for building his house, it cannot be urged that 
the sanction does not indicate that the neces¬ 
sary facts which were essential for the sanc¬ 
tioning authority *to know to make up his 
mind were not placed before him. 1956 Madh 

B 51 (53) [A I R V 43 C 20] : 1956 Cri L Jour 
227. 

[7] A sanction for prosecution granted by 
a competent authority under S. 6 clearly 
stated that the accused had demanded as 
bribe certain amount from one D and had ac¬ 
cepted the sum as motive or reward for 
speedy and favourable settlement of the 
claim cases, that the sanctioning authority 
had applied his mind to the facts and the 
circumstances of the case and was satisfied 
that in the interest of justice, the accused 
should be put on his trial in a Court of com¬ 
petent jurisdiction for offences under S. 161 of 
the Penal Code and S. 5 (2) of the Prevention 
of Corruption Act, alleged to have been com¬ 
mitted by him. In his evidence in Court the 
sanctioning authority stated that the sanction 
was prepared by the Police and, put before 
him b)' the personnel branch of his office and 
that before according sanction he went through 
all the relevant papers put before him. It was 
held that the sanction granted under S. 6 was 

perfectly valid. 1958 S C 148 (151, 152) [AIR 

V 45 C 25] : 1958 S C R 999 : 1958 Cri L 
Jour 279. 

[8] Sanction falling both under S. 5 (1) (a) 
and 5 (1) (d) — Charge and conviction under 
S. 5 (1) (a) is valid. 1960 S C 487 (490) [AIR 

V 47 C 82) : 1960 Cri L Jour 676. 

[9] Valid sanction to prosecute by Superin¬ 
tendent, Watch and Ward—Magistrate wrong¬ 
ly thinking that sanction to.investigate given 
by District Magistrate, to be sanction to pro¬ 
secute — Mistake of Magistrate held did not 
matter as long as there was valid sanction. 
1954 All 223 (224) [A I R V 41 C 126] : 1954 
Cri L Jour 459. 

[10] Sanction order mentioning two'places 
where and certain period during which 
offences were committed — Charge limited to 
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one place and part of period mentioned in 
sanction order — Sanction not invalid. 1949 
Cal 041 (645) [AIR V 30 C 183] : 1LR (1950) 2 
Cal 45 : 51 Cri L Jour 10 (DB). 

[11] Joint trial of offences under Ss. 161 and 
218 Penal Code — Previous sanction under 
S. 0, Prevention of Corruption Act, 1947 not 
obtained for former offence — Evidence of 
demand and acceptance of illegal gratification 
for making false entry relevant for both 
offences—Accused is not prejudiced by joint 
trial and conviction for latter offence is valid. 

1951 All 502 (504) [AIR V 38 C 117] : 52 Cri 
L Jour 184. 

[12] Where sanction is accorded for pro¬ 
secution of an offence under S. 101, Penal 
Code it does not amount to a sanction to pro¬ 
secute for a graver offence defined in S. 5 (1) 
and made punishable under S. 5 (2). Even 
where the facts alleged fall both under S. 161 
Penal Code and S. 5 (1) (d), Prevention of 
Corruption Act, the sanction granted for pro¬ 
secution under S. 101 cannot be availed of by 
the prosecution for the prosecution of the 
accused under S. 5 (2) or the Prevention of 
Corruption Act. 1953 All 37 (41) [AIR V 40 
C 11] : 1953 Cri L Jour 192 * 1961 Pat 203 
(204) [AIR V 48 C 51] : 1961 (1) Cri L Jour 
694 (DB). 

[13] Where the officer who is also the Dis¬ 
trict Magistrate acts as a Collector in accord¬ 
ing the sanction required under S. 6. it does 
not matter that he describes himself as the 
District Magistrate. Where there is no reason 
to suppose that the officer did not read the 
charge-sheet which contained all the material 
particulars of the case when he accorded the 
sanction, the sanction is not vitiated on the 
ground that he has not applied his mind to 
the case. Use of abbreviated forms such as 
“Sd.” to indicate “sanctioned” is not a desir¬ 
able practice, but is not a defect in the sanc¬ 
tion. 1950 All 507 (508) [AIR V 37 C 206] : 
51 Cri L Jour 1363. 

[14] Sanction for prosecution under S. 409 
I. P. C., of one accused only on charge of 
conspiracy to commit criminal breach of 
trust, with other accused—Sanction to prose¬ 
cute both accused under S. 5 (2)—Sanction 
will not cover prosecution of other accused 
under S. 409, I. P. C. 1955 S C 287 (292) 
[(S) AIR V 42 C 51] : 1955 SCR 1177 : 1955 
Cri L Jour 857. 

[151 Proceedings were started against the 
accused under S. 101, Penal Code and S. 5 (2) 
of the Prevention of Corruption Act. While 
in the chalan on which cognizance was taken 
the accused was being charged with habitual 
acceptance within the meaning of S. 5 (1) (a) 
of the Prevention of Corruption Act of illegal 
gratification within the meaning of S. 161 of 
the Penal Code in view of such acceptance on 
three different occasions the sanctioning 
authority thought fit to mention only one 
of the occasions. It was held that this sanc¬ 
tion could not be read as a sanction for one 
specific offence under S. 101 Penal Code and 
the Magistrate acted illegally in taking cogni- 


zance of the case without a valid sanction. 

(’51) ILR (1951) 2 Cal 159 (161) (DB). 

[16] It is quite necessary that the sanction 
should relate the facts constituting the offence 
and for which the person is to be prosecuted, 
and this it must do in respect of all the offences 
for which he is to he prosecuted. Where the 
sanction under S. 0 related to the specific 
allegation in respect of the illegal gratifica¬ 
tion of Us. 5,700 and it was in respect of this 
sum that the Chief Secretary had sanctioned 
the prosecution of the accused for offence 
under S. 161, 1. P. Code and S. 5 (2) Preven¬ 
tion of Corruption Act, apart from S. 120-B 
I. P. Code, the sanction, by no stretch of 
reasoning can be extended to the facts consti¬ 
tuting another distinct offence in relation to 
another sum, of attempt to receive the amount 
as illegal gratification even though it was an 
act which was in the nature of a step in the 
process of the bribe taking. If the accused is 
to be prosecuted in respect of the offence in 
relation to the other sum then evidently sanc¬ 
tion tor the same is essential. Similarly the 
offence of habitual bribe taking falling under 
S. 5 (1) (a) of the Prevention of Corruption Act 
too is a distinct offence from the former one and 
in respect of this offence too sanction is abso¬ 
lutely necessary. Thus the sanction does not 
cover the offence in respect of the other sum 
nor the offence of habitual bribetaking falling 
under S. 5 (a) of the Prevention of Corruption 
Act, and that being so, the Court has no juris¬ 
diction to take cognizance of these offences. 
The illegality cannot be cured under S. 537, 
Cr. P. Code. The whole trial which is held 
by the Special Judge without a jury would be 
void if prejudice is caused to the accused in 
respect of offences not covered by the sanc¬ 
tion. 1934 Sau 132 (135, 136, 137) [AIR V 41 
C 56] : 1954 Cri L Jour 1359 (DB). 

[17] In respect of prosecution of a public 
servant under S. 161, Penal Code no sanction 
under S. 197, CriminalfP. C., is necessary. 
But sanction under S. 6 of the Prevention of 
Corruption Act will be required if the public 
servant is not removable from office except with 
previous permission of the State Government. 
The prosecution must place before the Court 
proof of the very order granting the sanction 
and not proof of the fact that the sanction 
had been granted. The sanction must be given 
with full realisation of the responsibility that 
the sanction is a pre-requisite for the Court 
taking cognizance. 1952 Orissa 220 (222) 
[AIR V 39] : ILR (1952) Cut 344 (DB). 

[18] Where it is alleged that there is a 
material difference between the facts repre¬ 
sented to the sanctioning authority and those 
sought to be proved at the trial the crucial 
question to be considered in such a case is, is 
the departure such as might reasonably be 
taken to affect the judgment of the sanction¬ 
ing authority on the question of sanction with 
regard to the matter placed before it? If 
the variations are not so substantial as might 
reasonably be taken to have affected the judg¬ 
ment of the sanctioning authority, then the 
order of sanction is not vitiated. 1954 Madh B 
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101 (109) [A* I RV41C 53] : 1954 Cri L Jour 
966. 

# 119] The question of the validity or suffi¬ 
ciency of the sanction may be raised by the 
accused at any stage before the final decision 
is given by the trial Court. 1961 All 36S (370) 
TA I R V 48 C 95] : 1961 (2) Cri L Jour 51 
(DB). 

8. Form of sanction.—[1] It is not neces¬ 
sary for the sanction under the Prevention of 
Corruption Act to be in any particular form 
or in writing or for it to set out the facts in 
respect of which it is given. The desirability 
of such a course is obvious because when the 
facts are not set out in the sanction proof has 
to be given aliunde that sanction was given 
in respect of the facts constituting the offence 
charged but an omission to do so is not fatal 
so long as the facts can be, and are, proved 

in some other way. 1954 S C 359 (360, 361) 
[AIR V 41 C 87] : 1955 S C R 92 : ILR (1954) 
Cut 427 : 1954 Cri L Jour 1002* 1955 Sau 

117 (118) [AIR V 42 C 42] : 1955 Cri L Jour 
1633 (DB). 

[2] Section 6, Prevention ol Corruption Act, 
does not require the sanction to be in any 
particular form, or that it should be in writ¬ 
ing. However desirable it may be that the 
facts should be referred to on the face of the 
sanction, the mere lack of it does not render 
the sanction invalid. In that case, the prose¬ 
cution may prove by extraneous evidence 
that the material facts constituting the offence 
were placed before the sanctioning authority 
and that the facts related to the offence 
charged. 1956 Pepsu 12 (13) [AIR V 43 C 5] : 
ILR (1956) Patiala 1 : 1956 Cri L Jour 103. 

[3] A contingent clerk in the office of the 
Superintendent of Police committed an offence 
under S. 5 (2) of the Prevention of Corruption 
Act. The Sub-Inspector of Police submitted 
a report to the Superintendent of Police in 
which, after giving the necessary details, he 
requested the Superintendent of Police to 
accord sanction to the prosecution of the con¬ 
tingent clerk of an offence under S. 5 (2), 
Prevention of Corruption Act and S. 409, 
Penal Code. The Superintendent of Police 
without passing a separate order, wrote on 
the margin against the last paragraph of the 
report that the contingent clerk might be 
prosecuted. Held, that although it might have 
been better if the Superintendent of Police 
had recorded his sanction separately, never¬ 
theless, the procedure adopted by him did 
not invalidate the sanction. (’57) 1957 Cri L 
Jour 131 (132) (Him Pra). 

[4] No particular form in which sanction 
is to be requisitioned or should be given — 
Sending of report of offence to A. D. M. held 
amounted to request for sanction — Though 
the fact that accused should be prosecuted in 
particular Court is mentioned in sanction, 
nonetheless the order held to'be order sanc¬ 
tioning prosecution. 1955 N U C (All) 3570 
[AIR V 42]. 

[5] Order sanctioning prosecution signed 
as “Additional District Magistrate” and not 
“Additional Collector”—Mistake held techni¬ 


cal not affecting prosecution. 1955 NUC (All) 
3570 [AIR V 42]. 

[6] The document containing the contents 
of a sanction, required under S. 6, Prevention 
of Corruption Act, 1947, to prosecute an 
accused, an employee of the Central Govern¬ 
ment, was not expressed to be made in the 
name of the President though it was mention¬ 
ed at the foot that it was made by the order 
of Central Government. On behalf of the 
prosecution a witness, an Assistant, Ministry 
of Home Affairs, Police Section, was examined. 
He stated that the document bore the signa¬ 
ture of the Deputy Secretary, Ministry of 
Home Affairs and that he was authorised to 
issue sanction in question on behalf of the 
Government (Central)— Held, that the state¬ 
ment of this witness who had requisite means 
of knowledge was enough under the circum¬ 
stances to remove any doubt created by the 
use of a form though compliance with the 
provisions of the Prevention of Corruption 
Act was not in strict conformity with Art. 77 
(1) of the Constitution and that the departure 
did not vitiate the order. 1954 Madh B 101 
(108) [A I R .V 41 C 53] : 1954 Cri L Jour 
966. 

[7] Letter of sanction signed by Personal 
Assistant of sanctioning authority — Personal 
Assistant examined as witness, proving an¬ 
other document which purported to be draft 
of letter of which sanctioning letter was 
copy—Draft signed by sanctioning authority, 
below the word “approved” — Sanction held 
was in fact given, though the form was not 
proper. 1954 S C 637 (641) [AIR V 41 C 148]: 
1954 Cri L Jour 1656. 

[8] Sanction is not invalid merely on the 
ground that the clause of S. 5 (1), Prevention 
of Corruption Act, which describes the parti¬ 
cular offence for which the accused is to be 
prosecuted, is not mentioned in the sanction 
order. (’61) 1961 (1) Cri L Jour 544 (549) 
(DB) (Pat). 

[9] Sanction not giving facts :'of case but 
referring to first information report which 

was placed before sanctioning authority_ 

Sanction held was granted upon consideration 
of facts. (’61) 1961 (1) Cri L Jour 544 (549) 
(DB) (Pat). 

[10] Sub-section (2) of S. 5 is the penal 
provision, but before a cognizance is taken of 
an offence under this sub-section, it is impe¬ 
rative that there should be a sanction as 
required by S. 6 for the said prosecution. The 
sanction has to be in respect of an offence 
under sub-s. (2) of S. 5 and if this much 
appears from the sanction, it must be accept¬ 
ed as valid. The Superintendent of Police 
alleged in his letter for sanction that the 
accused showed undue favours, obtained 
money by corrupt or illegal means and re¬ 
ceived a sum of Rs. 400 as illegal gratification 
from the proprietor of a firm and these facts 
were placed before the sanctioning authority. 
The sanctioning authority accorded sanctioh 
for the prosecution of the accused in respect 
of the offence under sub-s. (2) of S. 5. Held> 
that though the sanctioning authority men¬ 
tioned sub-s. (3) while granting the sanction* 
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as sub-s. (3) did not create a separate offence, 
it must be deemed to be a surplusage. It was 
not at all necessary to mention either one 
clause or the other of sub-s. (1) also in the 
sanction. The effect of the sanction was not 
to limit the offence committed by the accused 
to one under sub-s. (3), only of S. 5 and the 
sanction was not invalid. (’61) 1961 (2) Cri L 
Jour 385 (390) (DB) (Pat). 

[11] Deputy Secretary having power to 
make some orders in his own right and to 
authenticate other orders issued in the name 
of the President—Deputy Secretary having 
power to accord sanction under S. 197, Cri¬ 
minal P. C. and S. 6 (1) (a), Prevention of 
Corruption Act in his own right—Order giving 
sanction ex facie showing that he did not 
authenticate it bv order of the President — It 
must be held that he gave sanction in his 
own right. 1961 S C 1762 (1776) I AIR V 48 
C 327] : 1961 (2) Cri L Jour 828. 

9. Burden of proof. — [1] The burden of 
proving the validity of the sanction rests on 
the prosecution and where the prosecution has 
failed to discharge this burden the sanction is 
deemed to be invalid and takes away the 
Court’s jurisdiction to try the case. (’57) 1957 
All L Jour 28 (30) (DB). 

[2] A valid sanction is regarded as a condi¬ 
tion precedent to a valid prosecution under 
S. 6. The burden of proving that the requisite 
sanction has been obtained rests on the prose¬ 
cution and such burden includes proof that 
the sanctioning authority had given the sanc¬ 
tion in reference to the facts on which the 
prosecution was to be based. All these facts 
must appear on the face of the sanction or 
might be proved by extraneous evidence. It 
is not necessary that sanctions should con¬ 
tain particulars of the offence or essential evi¬ 
dence on which the accused is to be prose¬ 
cuted. 1958 Madh Pra 2 (4, 5) [A I R V 45 
C 2] : 1958 Cri L Jour 41. 

[3] In the case of a sanction to prosecute 
under the Prevention of Corruption Act, it is 
essential for the prosecution to show that the 
sanction in question related to the acts com¬ 
mitted by the accused in respect of which the 
prosecution is launched against him. 1950 All 
377 (378) [AIR V 37 C 140] : 51 Cri L Jour 

-LUo 1. 

10. Proof of sanction. — [1] Sanction 
• under S. 6 allowing prosecution is a docu¬ 
ment that falls under S. 74, Evidence Act and 
therefore it requires no formal proof. Produc¬ 
tion of its copy or original is a sufficient 
compliance of the law. 1956 Pepsu 12 (13) 

[AIR V 43 C 5] : ILR (1956) Patiala 1 : 1956 
Cri L Jour 103. 

[2] Sanction of Superintendent to prosecute 
produced — Court can presume that police 
report was placed before him and that he 
considered it and that it was he who signed 

A?f^n < r'/^ >resum P^ on can rebutted. 
1954 All 223 (224) [AIR V 41 C 126] : 1954 
Cri L Jour 459. 

[3] The original sanction was produced. It 
purported to be under seal and the officer who 
obtained it was examined and he stated that 


he had obtained the same from the Collector 
who was the sanctioning authority. R was 
held that the sanction could not he said to h e 
defective or not proved. 1950 Madh B 51 tw\) 
[AIR V 43 C 20] : 1956 Cri L Jour 227. 

11. Taking cognizance. — [1] Under the 
Act the jurisdiction to take cognizance of JUl 
offence is conferred on the Courts by (Ik* 
sanction to prosecute the accused granted 
under S. 6 (I). If the sanction is proper ami 
valid, the fact that the investigation preceding 
the sanction was irregular or was conducted 
by an officer not properly authorised to 
investigate the offence will not affect the 
jurisdiction of the Court to take cognizance 
of the offence. 1955 Sail 91 (92) US) A I R 
V 42 C 33] : 1955 Cri L Jour 1520 (DB). 

[2] Whether the sanction had been given or 

not is to be seen before taking cognizance of 

the offence and not after it. If there is no 
sanction no cognizance of the offence can be 
taken at all. The sanction is required only 
lor the purpose of taking cognizance of the 
offence; once the cognizance is taken its 
utility is exhausted «iik! it is no longer ncvcli^cl 
either during the enquiry into the guilt of the 
accused or for the purpose of convicting him. 
Whether an accused is guilty or not doe> not 
depend upon whether his prosecution was 
sanctioned or not. The existence of sanction is 
not an ingredient of any offence. Nor is it 
the law that an accused cannot be convicted 
unless the sanction by the appropriate autho¬ 
rity of his prosecution has been proved. Only 
^ c Iiqs to be satisfied ot the existence 

of the sanction. The accused is not the per¬ 
son required to be satisfied by it; as a matter 
of fact the law does not contemplate his 
presence even when the prosecution satisfied 
the Court. 1954 All 223 (224) I A I R V 41 

C 126] : 1954 Cri L Jour 459. 

[o] ( Brij Mohan Lall *7., in the order of 
reference). Sanction prescribed by S. 6 was 
given on 25-8-1950. On 0-6-1950 the case 
was brought to the notice of the District 
Magistrate that the accused was demanding 
illegal gratification and the District Magistrate 
ordered another Magistrate to lay a trap. 
Held, that this did not amount to taking 
cognizance of any case. As a matter of fact, 
no case was pending at that time. Nor had 
any offence been committed till then. The 
District Magistrate really directed his sub¬ 
ordinate to find out whether the offence was 
going to be committed or not. 1954 All 204 
(205) [AIR V 41 C 114] : I L R (1954) 1 All 
379 : 1954 Cri L Jour 438 (FB). 

[4] Where the Magistrate had before him 
the charge-sheet against the petitioners some 
of whom he removed from the category of 
witnesses to the category of accused persons 
and enlarged the petitioners on hail and de¬ 
cided that they were to be tried for offences 
under S. 161, Penal Code and S. 5 (2) of the 
Prevention of Corruption Act and sanction 
was thereafter given : Held, that the Magis¬ 
trate took cognizance of the offences without 
the necessary sanction and therefore the com¬ 
mitment of the petitioners was bad in law 
1953 Pat 225 (227) [AIR V 40 C 78] : 1953 
Cri L Jour 1289. J 



62 [s 7 N 1] 


[The] Prevention of Corruption Act* 1947 


7 . Accused person to be competent witness. 

Any person charged with an offence punishable under section 161 or sec¬ 
tion 165 a [or section 165A] of the Indian Penal Code or under sub-section (2) 
of section 5 of this Act, shall be a competent witness for the defence and may 
give evidence on oath in disproof of the charges made against him or any 
person charged together with him at the same trial : 

Provided that— 

(a) he shall not be called as a witness except on his own request, 

(b) his failure to give evidence shall not be made the subject of any comment 

by the prosecution or give rise to any presumption against himself or 
any person charged together with him at the same trial. 


Section 6 — Note 11 (contd.) 

[5] It is necessary for the prosecution not 
onW to procure the order sanctioning prose¬ 
cution ot an offender but also to satisfy the 
Court that this order was given after the 
sanctioning authority had fudy applied his 
mind to the facts on the basis of which a 
charge was levelled against the offender. 
When a sanction is given, it confers jurisdic¬ 
tion on a competent Court to try the offender 
for an offence meaning thereby the alleged 
illegal act or omission and not merely to try 
him under that particular label which is given 
to it by the sanctioning authority. A valid 
sanction is necessary only for taking cogniz¬ 
ance of a case but once a proper cognizance 
is taken, the Court can exercise and should 
exercise all the rights given to it under the 
Criminal Procedure Code. It is the duty of 
the Court to try the offender under that sec¬ 
tion which in its opinion most appropriately 
covers the illegal act or omission of the 
offender. The real test is whether the new or 
altered charge is based on the same facts 
which have already been considered by the 
sanctioning authority or whether some new 
facts have come to light in evidence which 
require its consideration. The stress is clearly 
on facts and not on the penal section applied 
to those facts. Thus, a Court acts within its 
rights when it tries the accused under S. 5 (2) 
oi the Prevention of Corruption Act, even 
though the sanction to prosecute him was 
given only for an offence under S. 161, Penal 
Code. 1958 All 481 (480, 487, 488) [AIR V 45 
C 119] : I L R (1958) 1 All 133 : 1958 Cri L 
Jour 827. 

[6] Under S. 6 the previous sanction is 
necessary in respect of an offence punishable 
under S. 181 of the Penal Code. Where the 
sanction was not produced until after the 
appeal by the accused from his conviction, 
the conviction and the sentence will be set 
aside, even though the record shows that the 
sanction was actually given, much before the 
cognizance of the offence was taken. (’52) 
1952 Cri L Jour 245 (245, 240) (DB) (Dacca). 

Section 7 — Note 1 

[1] Section 7 is a departure or deviation 
from the procedure till then obtaining in a 
criminal case and thereby an accused person 
is held competent to be a witness on his 
behalf. Whereas under S. 342, as it stood 
before the recent amendment, no accused per¬ 
son was entitled to be administered an oath 


and thereby competent to testify in a Court of 
law in a case in which he is accused. Under 
S. 7 any person charged with an offence 
punishable under S. 181 or S. 105A of the 
Indian Penal Code, or under sub-s. (2) of S. 5 
of the Prevention of Corruption Act, is a 
competent witness for the defence and may 
give evidence on oath in disproof of the 
charges made against him or any person 
charged together with him at the same trial; 
and there are also certain safeguards provided 
in the matter of giving such testimony. 1957 
S C 458 (462) [(S) AIR V 44 C 67] r 1957 SCR 
423 : ILR (1957) 2 All 468 : 1957 Cri L Jour 
575. 

[2] The failure of a Court to inform an 
accused of the right conferred by S. 7 of the 
Act is not an irregularity and it is not obli¬ 
gatory on the part of the Court trying a case 
under S. 101 or 165, I. P. Code to inform the 
accused that he can appear as a witness for 
himself. It is for him to know what his rights 
are and to seek to exercise them; the Court’s 
duty is to see that he has every reasonable 
opportunity of exercising them and nothing 
more. 1954 All 204 (208) [AIR V 41 C 114] : 
I L R (1954) 1 All 379 : 1954 Cri L Jour 438 
(FB). (AIR 1951 All 540, Overruled; AIR 1953 
All 110, Approved.) *1957 Madh Pra 225 (220) 
[(S) AIR V 44 C 94] : 1957 Cri-L Jour 1411. 
(AIR 1951 All 546, Diss. from.) *1954 All 223 
(224) [AIR V 41 C 120]: 1954 Cri L Jour 459. 

[3] The section never contemplated Courts 
giving a kind of warning or offering a kind of 
reminder to the accused about the right or 
privilege conferred upon- him by the section. 
The provisos to the section clearly indicate 
that a Court cannot ask the accused to appear 
as a witness for himself, nor can the Court 
draw a presumption against the accused, if 
the accused has chosen not to appear as a 
witness for himself. 1953 All 110 (113) [AIR 
V 40 C 46] : ILR (1954) 1 All 45 : 1953 Cri 
*L Jour 340. 

[4] The accused cannot be called as a 
witness except on his own request. Where he 
is represented at the trial by a counsel he can 
take counsel’s advice if necessary and there¬ 
fore the fact that the Court did not inform 
him of his right to give his statement on oath 
does not prejudice him. 1955 NUC (Him Pra) 
1295 [AIR V 42]. 

[5] In view of S. 1 (2), Criminal P. C., the 
Criminal Law Amendment Act repeals, alters 
or amends none of the provisions of the Pre¬ 
vention of Corruption Act, either expressly or 
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(c) he shall not be asked, and if asked shall not be required to answer, any 
question tending to show that he has committed or been convicted of 
any offence other than the offence with which he is charged, or is of 
bad character, unless— 

(i) the proof that he has committed or been convicted of such offence 
is admissible evidence to show that he is guilty of the offence 
with which he is charged, or 


(it) he has personally or by his pleader asked questions of any witness 
for the prosecution with a view to establish his own good 
character, or has given evidence of his good character, or the 
nature or conduct of the defence is such as to involve imputa¬ 
tions on the character of the prosecutor or of any witness for the 
prosecution, or 


(in) he has given evidence against any other person charged with the 
same offence. 


[a] Inserted by the Prevention of Corruption (Second Amendment) Act, 1952 (LIX of 
1952), S. 7 [12-8-1952]. 


a [8. Statement by bribe giver not to subject him to prosecution. 

Notwithstanding anything contained in any law for the time being in force, a 
statement made by a person in any proceeding against a public servant for an 
offence under section 161 or section 165 of the Indian Penal Code or under 
sub-section (2) of section 5 of this Act, that he offered or agreed to offer any 
gratification (other than legal remuneration) or any valuable thing to the public 
servant, shall not subject such person to a prosecution under section 165A of 
the said Code.] 

[a] Inserted by the Criminal Law Amendment Act, 1958 (II of 1958), S. 3 [27-2-1958J. 

OBJECTS AND REASONS 

‘‘Since the introduction of section 165A of secution under that section. This section will 
the Indian Penal Code, persons offering illegal afford the necessary protection to the person 
gratification to public servants have become whose evidence has been utilised in Court for 
more reluctant to come forward to give evi- the prosecution of corrupt public servants.” 
dence. This is because on his own admission in —S. O. R., Gaz. Ind., 1957, Extra,, Pt. II- 
Gourt such a person becomes liable for pro- Section 2, page 929. 


[THE] PREVENTION OF CRUELTY TO ANIMALS ACT, 1890 

(ACT XI of 1890) 

[The Act printed here is as on 1-2-1961.] 

CONTENTS 


Sections 

1. Title, extent, and commencement 

and supersession of other enact¬ 
ments. 

2. Definitions. 

3. Penalty for cruelty to animals, 

and for sale of animals killed 
with unnecessary cruelty. 

3A. Penalty for overloading animals. 

4. Penalty for practising phooka. 

Section 7 — Note 1 (contd.) 
by implication. Section 7 is still binding in 
regard to trials under S. 161, Penal Code and 
the violation of this mandatory provision is 
not a minor illegality but vitiates the trial. 
1955 N U C (All) 3590 LAIR V 42]. 

16] Accused not charged under S. 5 (2) of 
the Prevention of Corruption Act or S. 161 or 


5. Penalty for killing animals with 

unnecessary cruelty anywhere. 

5A. Penalty for being in possession 
of the skin of a goat killed with 
unnecessary cruelty. 

5B. Presumption as to possession of 
the skin of a goat. 

6. Penalty for employing anywhere 

animals unfit for labour. 

6A. Interpretation. 

S. 165 of the Pena! Code but some other sec¬ 
tions of the Penal Code — Section 7 lias no 
application. 1952 All 35 (37 1 [A I Pi V 39] : 
ILR (1954) 1 All 1: 1952 Cri L Jour 236 (DB). 
(AIR 1925 All 230 and Cri Misc No. 506 
of 1951, D/- 5-0-1951 (All), Overruled on a 
different point.) 
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Sections 

6B. Treatment and care of animals. 

6C. Penalty for baiting or inciting 
animals to fight. 

7. Penalty for permitting diseased 

animals to go at large or to die 
in public places. 

7A. Special power of search and 
seizure in respect of certain 
offences. 

8. Search warrants. 

9. Limitation for prosecutions. 

10. Destruction of suffering animals. 


11. Saving with respect to religious 

rites and usages. 

12. Provision supplementary to sec¬ 

tion 1 with respect to extent of 
Act. 

13. Offence under section 4 to be 

cognizable. 

14. General power of seizure for 

examination. 

15. Power to make rules. 

16. Persons authorised under sec¬ 

tion 14 to be public servants. 

17. Indemnity. 


STATEMENT OF OBJECTS AND REASONS 


“In different parts of British India there are 
more than twenty enactments in force rela¬ 
ting to cruelty to animals, but the local extent 
of most of these enactments is very limited, 
while the necessity imposed by others of 
proving cruelty to an animal to have caused 
obstruction, inconvenience, annoyance, risk, 
danger or damage to the public renders it 
very difficult to maintain a prosecution. 


The object of the present Bill is to provide 
an easily enforceable law which may be 
applied by any Local Government to any part 
of the territories under its administration, 
either in addition to, or to the exclusion of, 
any other enactment in force in such part of 
the suppression of cruelties to animals.” 

—Gaz. of Ind., 1890, Part V, page 4. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Adapted by A. O., 1937 ; 2 A. L. O., 1956. 
—Amended by Acts XIV of 1917 ; XXV of 
1938. 

—Amended in Bombay by Bom. Acts XXVIII 
of 1946 ; XXXII of 1953. 

[Note .—Amendments made by Bom. Acts 
XIII of 1922 ; IX of 1923; XI of 1928 
and III of 1933 are repealed by Bom. 
Act XXVIII of 1946, S. 2.] 

—-Amended in Madras by Mad. Act XX of 
1942. 


—Extended and amended in Andhra Pradesh 
by A. P. Act XXIII of 1958. 

—Extended by Acts LIX of 1949 ; XXX of 
1950. 

—Extended in Bombay by Bom. Acts IV of 
1950 ; XXXIV of 1959. 

—Extended in Madras by Mad. Act XXII of 
1957. 

—Extended in Punjab by Punj. Acts V of 
1950 ; XVIII of 1958. 

—For repeal see Act LIX of 1960, S. 41. 


[THE] PREVENTION OF CRUELTY TO ANIMALS ACT, 1890 

(ACT XI OF 1890) a ; 

[21st March , 1890.] 

An Act for the Prevention of Cruelty to Animals . 

WHEREAS it is expedient to make further provision for the prevention of 
cruelty to animals ; It is hereby enacted as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1890, Pt. V, page 4. For 
Report of the Select Committee, see page 95. 

This Act has been declared in force in the Sonthal Parganas by the Sonthal Parganas 
Settlement Regulation (III of 1872), S. 3 as amended by the Sonthal Parganas Justice 
and Laws Regulation, 1899 (III of 1899). 

Section 2 [except sub-section (2 )\), S. 5, so much of S. 8 as relates to S. 5 and Ss. 9 
and 11 of this Act have been declared to be in force in Khondmals District by the 
Khondmals Laws Regulation, 1936 (IV of 1936), S. 3 and Schedule ; and in the Angul 
District by the Angul Laws Regulation, 1936 (V of 1936), S. 3 and Schedule. 

The Act has been extended to Ajmer-Merwara, by Notification No. 508-C/59-A/38, 
D/- 19-1-1939, Gaz . of Ind., 1939, Pt. II-A, page 88. _ 

Preamble — Note 1 

[1] The provisions of the Act apply to naturoe has been captured and is in captivity 
cases of cruelty exercised towards any animal (’97) 24 Cal 881 (882) (DB). 
which is either domestic or being a foroe - 
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Sections 2, 6-B, 8, 11, 12 nnd 14 to 17 were extended to all local areas in Bihar, hy 
Bihar Govt. Notification No. 895-A-10- J, D/- 15-3-1940, and sections 3-A and fl-A were 
extended to all municipalities and notified areas in Bihar other than the Dehri-on-Sone 
notified area, from 1-2-1942 by Bihar Covt. Notfn. No. 2850-J/A 43/41, D/« 23-12-1941. 

The Act has been extended to the new Provinces and Merged States by the Merged 
States (Laws'' Act, 1949 (LIX of 1949), S. 3 [1-1-1950] and to the States of Manipur, 
Tripura and Vindhya Pradesh bv the Union Territories (Laws) Act, 1950 (XXX of 1950), 
S. 3 [18-4-1950], 

It has also been extended to (A) the States merged in the States of— 

Bombay : see Bom. Act IV of 1950, S. 3 [30-3-1950] ; 

Punjab : see Punj. Act V of 1950, S. 3 and Schedule [15-4-1950] ; 

and (B) to the territories transferred to the States of— 

Andhra Pradesh : see A. P. Act XXIII of 1958, S. 3 and Schedule [vv. e. f. 1-2-1960]. 

Madras : see Mad. Act XXII of 1957, S. 3 and Schedule [18-12-1957]. 

Punjab : see Punj. Act XVIII of 1958, S. 3 and Schedule [15-5-1958]. 

For the repeal of this Act, see the Prevention of Cruelty to Animals Act, 1960 (LIX 
of 1960), S. 41. 


1. Title, extent and commencement, and supersession of other enactments. 
(1) This Act may be called THE PREVENTION OF CRUELTY TO ANIMALS 

ACT, 1890. 


(2) This section extends to the whole of India except a [the territories which, 
immediately before the 1st November, 1956, were comprised in Part B States]: 
and the A [State Government] may, by notification in the Official Gazette, 
extend, on and from a date to be specified in the notification, the .whole or 
any part of the rest of this Act to any such local area as it thinks fit. 

(3) When any part of this Act has been extended under sub-section ( 2 ) to a 
local area, the A [State Government] may, by notification in the Official Gazette, 
direct that the whole or any part of any other enactment in force in the local 
area for the prevention of cruelty to animals shall, except as regards anything 
done or any offence committed or any fine or penalty incurred or any pro¬ 
ceedings commenced, cease to have effect in the local area, and such whole 
or part shall cease to have effect accordingly until the A [State Government], 
by a like notification, otherwise directs. 

(4) The A [State Government] may cancel or vary a notification under sub¬ 
section (2) or sub-section (3). 

[a] Substituted for “Part B States” by 2 A. L. O., 1956 [1-11-1956], 

Immediately before the 1st November 1950, the following were the Part B States in 
India : Hyderabad, Jammu and Kashmir, Madhya Bharat, Mysore, Pepsu, Rajasthan, 
Saurashtra and Travancor^-Cochin. 

STATE AMENDMENTS 

ANDHRA PRADESH 

In the Act, as amended by Madras Act XX of 1942, in sub-section (2) of section 1, after 

the expression “except the territories which.in Part B States” add “other than the 

territories specified in sub-section (1) of section 3 of the States Reorganisation Act, 1956”. 

—A. P. Act XXIII of 1958, S. 3 and Schedule [w. e. f. 1-2-1960]. 

MADRAS 

In its application to the territories specified in Schedule II to the Andhra Pradesh and 
Madras (Alteration of Boundaries) Act, 1959 omit the amendment made by A. P. Act XXIII of 
1958, S. 3 and Schedule. —Mad. (Added Territories) A. L. O., 1961 [w. r. e. f. 1-4-19601. 


2* Definitions. 

In this Act, unless there is something repugnant in the subject or context, 
(1) “animal” means any domestic or captured animal; a [*] 


Section 1 — Note 1 

[1] The mere extension of the Prevention of 
•Cruelty to Animals Act (11 of 1890), where 
there is no notification under S. 1 (3) of that 
Act, does not repeal S. 02 of the Bombay Dis¬ 
trict Police Act. 1921 Bom 249 (249) [AIR V 

[Vol. 13.] 2 A.M. 5. 


8]: 45 Bom 203: 22 Cri L Jour 090 (DB). 

Section 2 — Note 1 

[1] Crabs are animals within the meaning 

of S. 2 (1). (’97) 24 Cal 881 (883) (DB). 
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(2) "street” includes any way, road, lane, square, court, alley, passage or 
open space, whether a thoroughfare or not, to which the public have 
access; 

b [(3) phooka or doom dev includes any process of introducing air or any sub¬ 
stance into the female organ of a milch animal with the object of draw¬ 
ing off from the animal any secretion of milk.] 

[a] The word “and” was omitted by the Prevention of Cruelty to Animals (Amend¬ 
ment) Act, 1938 (XXV of 1938), S. 2 [1-12-1938]. [b] Inserted , ibid. 

STATE AMENDMENTS 

ANDHRA PRADESH 

In the Act, as amended by Madras Act XX of 1942, in section 2 — 

(i) for clause (1), substitute the following clause, namely: — 

(1) animal’ means every domestic or captured animal and includes every 
domestic or captured bird”; 

(ii) after clause (1), insert the following clause, namely:— 

* (1-A) ‘Commissioner of Police’ means the Commissioner of City Police in the 
cities of Hyderabad and Secunderabad;” 

—An. P. Act XXIII of 1958, S. 3 and Sch. [w. e. f. 1-2-1960]. 

MADRAS 

In its application to the territories specified in Sch. II to the Andhra Pradesh and Madras 

(Alteration of Boundaries) Act, 1959 omit cl. (1-A) added by An. P. Act XXIII of 1958. 

— Mad (Added Territories) A. L. O., 1961 [w. r. e. f. 1-4-1960]. 


a [3. Penalty for cruelty to animals and for sale of animals killed with 
unnecessary cruelty. 

If any person— 

(a) overdrives, beats, or otherwise treats any animal so as to subject it to 
unnecessary pain or suffering, or 

(b) binds, keeps, carries or consigns for carriage any animal in such manner 
or position as to subject it to unnecessary pain or suffering, or 


SECTION 3 — SYNOPSIS 
* 1. Scope. 

2. Clause (a). 

3. Clause (b). 

4. Clause (c). 

1. Scope. — [1] The Act is aimed at the 
individual who actually practises the cruelty 
and it was not intended by the Legisla¬ 
ture to make a master personally liable for the 
act of his servant done in the course of the 
servant’s employment, and certainly not when 
the act is done contrary to the orders of the 
master. (’02) 26 Bom 609 (6i6) (DB). 

2. Clause (a).— [1] The words “cruelly 
and unnecessarily” in S. 3 (a) govern the 
three verbs that follow namely “beats, over¬ 
drives” etc. 1932 Bom 427 (428) [AIR V 19]: 
56 Bom 264: 33 Cri L Jour 689 (DB). 

[2] Overdriving by itself is not made puni¬ 
shable. To constitute an offence under this 
sub-section, it must be shown that the over¬ 
driving was such as to subject the animal to 
unnecessary pain or suffering. Overloading is 
not the same as overdriving. The fact that the 
bulls appeared to be weak and to be struggl¬ 
ing hard to drag the cart, is not sufficient to 
make out that the bulls were subjected to un¬ 
necessary pain or suffering. 1959 Ker 325 
(Pr 2) [AIR V 46 C 104]: 1959 Cri L Jour 
1182. 

3. Clause (b). — [1] The intention of 
language used in S. 3 (b) is not to punish 
any form of cruelty but to punish only such 


cruelty as is inflicted on an animal by causing 
it ur*necessary pain or suffering by reason of 
the manner or position in which the animal 
is bound or carried. 1917 Bom 199 (200) [AIR 
V 4]: 41 Bom 654: 18 Cri L Jour 826 (DB). 

[2] The applicant purchased certain cranes 
whose eyes were seeled and stitched up prior 
to the applicant’s purchase of them. While (he 
applicant was conveying them by rail it was 
noticed that the birds’ eyes were stitched up 
and were bleeding — Held , the cruelty, if 
any» was caused by the antecedent stitching 
up of the eyes and not by the manner or posi¬ 
tion in which the birds were carried in the 
luggage van of the train. 1917 Bom 199 (200) 
[A I R V 4]: 41 Bom 654: 18 Cri L Jour 820 
(DB). 

4. Clause (c). — [1] A person exposing 
crabs for sale at a public place with their legs 
broken and shells crushed in as to necessarily 
cause them pain, is liable under S. 3. (’97) 24 
Cal 88i (883) (DB). 

[2] Working a lean pony and using bridles 
with leather disc studded with nails deserves 
conviction under S. 3 in preference to S. 6. 
1924 Rang 373 (373) (AIR V 11]. . 

[3] A torture of cows for getting “piri” dye 
in a place where the animals’ sufferings could 
be witnessed by persons from the streets falls 
within S. 3 of the Act. (’13) 14 Cri L Jour 132 
(133) (DB) (Cal). 

[4] Starvation is, in view of the collocation 
of words in the section, one kind of ill-treat¬ 
ment, and the words ‘otherwise ill-treats any 
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(o) offers for sale or without reasonable cause has in his possession any live 
animal which is suffering pain by reason of mutilation, starvation, 
thirst, over-crowding or other ill-treatment, or 

(d) offers for sale any dead animal or part of a dead animal which he has 
reason to believe has been killed in an unnecessarily cruel manner, or 

(e) without reasonable cause abandons any-animal in circumstances which 

render it likely that it will suffer pain by reason of starvation or thirst, 

he shall be punished, in the case of a first offence, with fine which may extend 
to fifty rupees, or with imprisonment for a term which may extend to one 
month and, in the case of a second or subsequent offence committed within 
three years of the previous offence, with fine which may extend to one hund¬ 
red rupees, or with imprisonment for a term which may extend to three 

months, or with both.] 

fa] Substittited for the original section by the Prevention of Cruelty to Animals (Amend¬ 
ment) Act, 1938 (XXV of 1938), S. 4 [1-12-1938], 


a [3A. Penalty for overloading animals. 

(1) If any person overloads any animal, he shall be punished with fine 
which may extend to fifty rupees, or with imprisonment for a term which may 
extend to one month. 

(2) If the owner of any animal, or any person who, either as a trader, 
carrier or contractor or by virtue of his employment by a trader, carrier or 
contractor, is in possession of, or in control of the loading of, any animal, 
permits the overloading of such animal, he shall be punished with fine which 
may extend to one hundred rupees.] 

[a] Inserted by the Prevention of Cruelty to Animals (Amendment) Act, 1938 (XXV of 
1938), S. 4 [1-12-1938]. 


a [4. Penalty for practising phooka. 

(l) If any person performs upon any cow or other milch animal the opera¬ 
tion called phooka or doom dev, or permits such operation to be performed upon 
any such animal in his possession or under his control, he shall be punished 


Section 3 — Note 4 (contd.) 

animal* in 3 (a) include starvation of an 

animal. (*00) 3 Cri L Jour 116 (117XDB) (Cal). 


Section 3-A — Note 1 

[1] The determination by the Local Govern¬ 
ment of the maximum weight to be carried by 
pack ponies, and publication of the District 
Magistrate’s orders in the local Gazette to that 
effect are not necessary requirements for a 
determination of the case under S. 3-A, on 
the merits. It is for the Magistrates to decide 
whether as a matter of fact there was over¬ 
loading or not, and decide the cases in accor¬ 
dance with their finding on that point. 1938 
Mad 949 (949) [A I R V 25]: 40 Cri L Jour 
172. 

[2] The question whether the victoria was 
overloaded within the meaning of S. 3-A and 
caused unnecessary suffering and pain to the 
horse is merely a question of fact, and the 
High Court would not interfere in revision. 
1942 Rom 32 (32) [AIR V 29]: 43 Cri L Jour 
341 (DB). 

[3] There is no practical means of determin¬ 
ing what is over-driving or over-loading, except 
by considering whether under the circumstan¬ 
ces the over-loading or over-driving was cruel 
and unnecessary. 1932 Bom 427 (428) [AIR V 
19]: 56 Bom 264: 33 Cri L Jour 689 (DB). 


[4] in a case for an offence under S. 3-A, 
where the charge is one for overloading, the 
prosecution has necessarily to prove the actual 
weight of the load. In a criminal prosecution 
there is very little scope for any presumption 
being drawn as to the weight of the goods 
loaded in a cart. It will be wrong and unsafe 
to enter a conviction against the accused on 
the strength of any such presumption. 1959 
Ker 325 (Pr 3) (AIR V 40 C 104] : 1959 Cri L 
Jour 1\82. (Dictum.—“The Prosecutor and 
the Magistrate appear to have been under the 
impression that in a prosecution under the 
Prevention of Cruelty to Animals Act. the 
statement of the S P. C. A. Inspector is in 
itself sufficient to sustain a conviction of the 
accused. This is an erroneous view.) 


Section 4 —Note 1 

[1] Accused prosecuted for performing 
phooka upon milch buffaloes—Accused proved 
only as the owner of the animals on which 
phooka was performed while in his possession 
—No evidence that accused himself did so— 
Accused convicted without being given an 
opportunity to defend himself under S. 0 of 
Bengal Cruelty to Animals Act (I of 1920). 
(Corresponding to S. 4 of this Act) — Held 
conviction was wrong. 1940 Cal 328 (329) 
[AIR V 27] : 41 Cri L Jour 730. 
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with fine which may extend to five hundred rupees, or with imprisonment for 
a term which may extend to two years, or with both, and the animal on which 
the operation was performed shall be forfeited to Government: 

Provided that in the case of a second or subsequent conviction of a person 
under this section he shall be punished with fine which may extend to five hund¬ 
red rupees and with imprisonment for a term which may extend to two years. 

(2) A Court may order payment out of any fine imposed under this section 
of an amount not exceeding one-tenth of the fine to any person other than a 
police officer or officer of a society or institution concerned with the preven¬ 
tion of cruelty to animals who has given information leading to the convic¬ 
tion.] 

[a] Substituted by the Prevention of Cruelty to Animals (Amendment) Act, 1938 (XXV 
of 1938), S. 5 [1-12-1938]. 

5. Penalty for killing animals with unnecessary cruelty anywhere. 

If any person kills any animal in an unnecessarily cruel manner, he shall be 
punished with fine which may extend to two hundred rupees, or with imprison¬ 
ment for a term which may extend to six months, or with both. 

a [SA. Penalty for being in possession of the skin of a goat killed with unneces¬ 
sary cruelty. 

If any person has in his possession the skin of a goat, and has reason to 
believe that the goat has been killed in an unnecessarily cruel manner, he 
shall be punished with fine which may extend to one hundred rupees, or with 
imprisonment which may extend to three months, or with both, and the skin 
shall be confiscated. 

[a] Sections 5A and 5B were inserted by the Prevention of Cruelty to Animals (Amend¬ 
ment) Act, 1917 (XIV of 1917), S. 2. 

a 5B„ Presumptions as to possession of the skin of a goat. 

If any person is charged with the offence of killing a goat contrary to the 
provisions of section 5, or with an offence punishable under section 5A, and it 
is proved that such person had in his possession, at the time the offence was 
alleged to have been committed, the skin of a goat with any part of the skin 
of the head attached thereto, it shall be presumed, until the contrary be 
proved, that such goat was killed in an unnecessarily cruel manner, and that - 
the person in possession of such skin had reason so to believe.] 

[a] See Foot-note (a) under S. 5-A. 

©. Penalty for employing anywhere animals unfit for labour. 

a [°] If any person employs in any work or labour any animal which by 
reason of any disease, infirmity, wound, sore or other cause is unfit to be so 
employed, or permits any such unfit animal in his possession or under his 
control to be so employed, he shall be punished with fine which may extend 
to one hundred rupees. 

b [* *****] 

[a] The figure and brackets “(1)” were omitted by the Prevention of Cruelty to Animals 

(Amendment) Act, 1938 (XXV of 1938), S. 6 [1-12-1938]. [b] Sub-sections (2) to (6) 

were omitted, ibid. 

— ■*!'■■■■'■ ~ . . . —■■■ ..h ■■■■ 

Section 6 — Note 1 involve any conscious act on the part of the 

[1] Where an animal is the property of the person who is held to be liable under the 
accused and is employed in the work of the section. The fact that the accused was absent 
accused, it is nonetheless employed by the and ignorant of the use of the animal by his 
accused by reason of the fact that the accused servant is, therefore, no defence to a charge 
employs a driver to drive the animals. 1932 under S. 0. 1932 Pat 65 (66) [AIR V 19] : 10 
Pat 65 (.66) [AIR V 19] : 10 Pat 847 : 33 Cri L Pat 847 : 33 Cri L Jour 232. 

Jour 232. (Complaint against bullock-cart [See however ( 98) 20 All 180 (187). (The 
driver — Court can take cognizance under word ‘permits’ in S. 0 implies knowledge of 
S. 190 (c) of Cr. P. C. also.) that which is permitted.)] 

[2] The word “permits” in S. 0 does not [3] If a man takes all reasonable precau- 


I 
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*[6A. Interpretation. 

For the purposes of sections 3A and 6. any owner or other person in posses¬ 
sion or control of any animal shall be deemed to have permitted an offence if 
he has failed to exercise reasonable care and supervision with a view to the 
prevention of such offence, and, for the purposes of section 4, if he fails to 
prove that he has exercised such care and supervision. 

[a] Sections 6A, 6B and 6C were inserted by the Prevention of Cruelty to Animals 
(Amendment) Act, 1938 (XXV of 1938), S. 7 [1-12-1938]. 

STATE AMENDMENT 

MAHARASHTRA , , r . .. 

In its application to the Bombay area of the State of Maharashtra, for section 0A, siibstu 

lute the following section, namely :— 

“6A. Interpretation .—For the purposes of sections 3A, 4 and 0. an owner or other per¬ 
son in possession or control of an animal shall be deemed to have permitted an offence it he 
fails to prove that he has exercised reasonable care and supervision with a view to the pre¬ 
vention of such offence. 

Explanation. — For the purpose of this section a person claiming the animal shall be 

deemed to be the owner or person in possession or control of the same." 

—Bom. Act XXXII of 1953, S. 2 [20-5-19o3]. 


a 6B. Treatment and care of animals. 

(1) The State Government may, by general or special order, appoint infir- 
maries for the treatment and care of animals in respect of whicn offences 
against this Act have been committed, and may authorise the detention theiein 
of any animal pending its production before a Magistrate. 

(2) ’The Magistrate before whom a prosecution for an offence against this 
Act has been instituted may direct that the animal concerned shall be treated 
and cared for in an infirmary, until it is fit to perform its usual work 01 is 
otherwise fit for discharge, or that it shall be sent to a pinjrapole, or, it the 
Veterinary Officer in charge of the area in which the animal is found or such 
other Veterinary Officer as may be authorised in this behalf by rules made 
under section 15 certifies that it is incurable or cannot be removed without 

cruelty, that it shall be destroyed. 

(3) An animal sent for care and treatment to an infirmary shall not unless 
the Magistrate directs that it shall be sent to a pinjrapole or that it shall be 
destroyed, be released from such place except upon a certificate of its fitness 
for discharge issued by the Veterinary Officer in charge of the area in which 

Section 6 — Note 1 (eontd.) therefore stand. (’39) 1939 Nag L Jour 356 

tions to prevent the doing of an act and such (356). . . 

act is done in spite of his precaution, it cannot [6] Original complaint filed against em- 
be said that he has permitted the doing of ployee — Magistrate issuing summons agains 
that act. (’12) 13 Cri L Jour 274 (274) (DB) owner not named in complaint-Owner tried 
(All). and convicted-Magistrate does not act with- 

L4] Offences under S. 0 of the Act are out jurisdiction. 1932 Pat 65 (65) [AIR V 19J: 

punishable with fine only.' 1924 Rang 373 10 Pat 847 : 33 Cri L Jour 232. \ ' o a 

(373) [AIR V-ll]. [7] Petitioner was convicted under b. d 

[5] Besides the punishment of the offender after a summary trial. It was contended in 
under S. 6, the Act contemplates two courses revision that conviction order was illegal on 
as affecting the animal. If the animal is the grounds (1) that the conviction was Dased 
suffering from an incurable malady which is merely on the Magistrates own observa ion 
likely immensely to prove fatal the Magistrate of the condition of the horse in question and 
may direct its immediate destruction (S. 10). on no evidence (2) that the Magistrate should 
But when, the animal is suffering a disease not have tried the case himseir and (o) that 
which is capable of being cured, the Act evidence for defence was not taken. 1Jhere 
empowers the Magistrate to send it to an was no complaint on the record; nor did the 
infirmary or to a pinjrapole. Gorakshan record-show that any evidence was recorded 
Sabha is neither an infirmary nor a pinjrapole. by the Magistrate in the case He.d t that the 
The Magistrate’s order directing the animal contentions were well rounded and conviction 
to be sent to a Gorakshan Sabha is tant- must be set aside. ( 05) 2 Gn L Jour lo7 (loo) 
amount to a confiscation which is not con- (Lah). 
templated by the Act. Such an order cannot 
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the infirmary is situated or such other Veterinary Officer as may be authorised 
in this behalf by rules made under section 15. 

(4) The cost of transporting an animal to an infirmary or pinjrapole, and of 
its maintenance and treatment in an infirmary, shall be payable by the owner 
of the animal in accordance with a scale of rates to be prescribed by the 
District Magistrate or, in Presidency-towns, by the Commissioner of Police : 

Provided that when the Magistrate so orders, on account of the poverty of 

the owner of the animal, no charge shall be payable for the treatment of the 
animal. 

i o) If the owner refuses or neglects to pay such cost or to remove the animal 
within such time as a Magistrate may prescribe, the Magistrate may direct 
that the animal be sold and that the proceeds of the sale be applied to the 
payment of such cost. 

(6) The surplus, if any, of the proceeds of such sale shall, on application 

made by the owner within two months from the date of the sale, be paid to 
him. 

[a] See foot-note (a) under S. 0A. 


STATE AMENDMENTS 

ANDHRA PRADESH 

In the Act, as amended by Madras Act XX of 1942, in sub-section (4) of section 6B, for the 
words by the District Magistrate or, ... Commissioner of Police” substitute the words “by the 
District Collector or, in the cities of Hyderabad and Secunderabad, by the Commissioner of 
Pohce - —An. P. Act XXIII of 1958, S. 3 and Sch. [w. e. f. 1-2-1900]. 

MADRAS 


In its application to the territories specified in Sch. II to the Andhra Pradesh and Madras 
(Alteration of Boundaries) Act, 1959, in sub-section (4> for the words “in the cities of 
Hyderabad and Secunderabad’’, substitute the words “in Presidency-Towns”. 

MAHARASHTRA —Mad. (Added Territories) A. L. O., 1901 [w. r. e. f. 1-4-1900]. 


_ 1° its application to the whole of the State of Maharashtra (see Bom. Act XXXIV of 1959, 

b. 2d), in S. 6B— 

( 1 ) in sub- section (3)— 

(a) omit the words “unless the Magistrate directs that it shall be sent to a pinjrapole 
or that it shall be destroyed”; 

, (b) add at the end the following proviso, namely : — 

“Provided that the Magistrate or the Veterinary Officer may at any time 
before the animal is released direct that it shall be sent to a pinjrapole or be 

destroyed.” —Bom. Act XXXII of 1953, S. 3 [20-5-1953]. 

(2) in sub-section (4), after the words “an animal”, the words, brackets and figures, “for 

, e .Pi ir P° ses lamination by the Veterinary Officer referred to in sub-section (2) or (3), or*” 
shall be inserted ; ’ 

(3) for sub-section (5), the following shall be substituted, namely,— 

“(5) (a) If, in the case of an animal directed to be destroyed or sent to pinjrapole 
under sub-section (2) the owner refuses or neglects to pay the costs which he is 
liable to pay under sub-section (4), such costs shall be recoverable from him as a 
fine on the order of a Magistrate, provided that no such order shall be made 
without the owner being given a reasonable opportunity of showing cause before 
the Magistrate why such costs should not be recovered; 

(b) If, in the case of an animal directed to be sent to an infirmary under sub-sec¬ 

tion (2) and certified under sub-section (3) to be fit for discharge from the infir¬ 
mary, the owner refuses or neglects to remove the animal within such time as the 
Magistrate may prescribe or to pay the costs which he is liable to pay under 
sub-section (4), the Magistrate may direct that the animal be sold and that the 
proceeds of the sale be applied to the payment of such costs.” 

(4) after sub-section (6), the following shall be inserted , namely,— 

“(7Mf the costs payable by the owner under sub-section (4) shall exceed the pro¬ 
ceeds ot such sale, the excess amount to such extent as shall seem reasonable to the Magis¬ 
trate shall be recoverable from the owner as a fine on the order of Magistrate, provided 
that no such order shall be made without the owner being given a reasonable opportunity 
ot showing cause before the Magistrate why such amount should not be recovered.” 

—Bom. Act XXVIII of 1946, S. 3 [20-11-1946], 



Cl he] Prevention of Cruelty to Animals Act, 1890 


[S 60 N 1-S 9] 71 


‘6C. Penalty for baiting or inciting animals to fight. 

If any person— 

(a) incites any animal to fight, or 

(b) baits any animal, or 

(c) aids or abets any such incitement or baiting, 

he shall be punished with fine which may extend to fifty rupees. 

Exception. —It shall not be an offence under this section to incite animals to 
fiffht if such fighting is not likely to cause injury or suffering to such animals 

and all reasonable precautions are taken to prevent injury or sutlering lrom 

being so caused.] 

[a] See Foot-note (a) under S. e*A. 

STATE AMENDMENT 

ANDHRA PRADESH , 

In the Act, as amended by Madras Act XX of 1942, after section 0-C, insert the following 

section, namely :— 

“6-D. Penalty for causing animals to fight.— Any person who in any place causes any 
animal to fight or for the purpose of pigeon-dying starves a pigeon of food or drink or 
hangs its head downwards to make it disgorge the food contents of its stomach shall be 
punished with simple imprisonment for a term which may extend to one month or with 

fine which may extend to one hundred rupees or with both. . . 

—An. P. Act XXIII of 1958, S. 3 and Sch. [w.e.f. 1-2-1960]. 

7. Penalty for permitting diseased animals to go at large or to die in public 

pl^CCi 

If any person wilfully permits any animal of which he is the owner a [or is 
in charge] to go at large in any street while the animal is affected with 
contagious or infectious disease, or without reasonable excuse permits any 
diseased or disabled animal of which he is the owner a [or is m,charge] to die 
in any street, he shall be punished with fine which may extend to one hundred 
rupees a [where he is the owner of the animal, or to fifty rupees where he is in 

charge of but not the owner of the animal]. f 

[a] Tnserted by the Prevention of Cruelty to Animals (Amendment) Act, 1998 (XXV ot 
1938), S. 8 [1-12-1938]. 

[7A. Special power of search and seizure in respect of certain offences. 

WiJ | if a police officer, not below the rank of sub-inspector, has reason to 
believe that an offence under section 5, in respect of a goat, is being or is 
about to be, or has been, committed in any place, or that any person has in his 
possession the skin of a goat with any part of the skin of the eac a ac 
thereto, he may enter and search such place or any place in which he 1 a 
reason to believe any such skin to be, and may seize any such s^in an any 
article or thing used or intended to be used in the commission ot such offence.J 

c [(2) If a police officer, not below the rank of sub-inspector or any person 
specially authorised by the A [State Government] in this behalf has reason to 
believe that phooka or doom dev has just been or is being per ormec on y 
animal within the limits of his jurisdiction, he may enter any place in win 

he has reason to believe such animal to be, and may seize the ammal and 

produce it for examination by the Veterinary Officer in charge of the area in 

which the animal is seized.] - 

[a] Inserted by the Prevention of Cruelty to Animals (Amendment) Act.191n (XIV o 
1917), S. 3. Lb] The original section 7-A was renumbered as sub-section f ) ot that 

section, i bid, 1938 (XXV of 1938), S. 9 [1-12-1938]. [c] Inserted , ibid. 

8. Search-warrants. . _ ., >. . . . n 

(1) If a Magistrate of the first a [or second class. Presidency Magistrate] 

Sub-d ivisional Magistrate, Commissioner of Police or District Sup er inte ndent 

Section 6-C — Note 1 "ill treatment”. (’34) 1934 Mad W N 535 

(1] To compel or permit two rams to go on (536). 
fighting‘after one of them had been hurt is 


a 
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of Police, upon information in writing and after such inquiry as he thinks 
necessary, has reason to believe that an offence b [against this Act] is being or 
is about to be or has been committed in any place, he may either himself enter 
and search or by his warrant authorise any police officer c [not below the rank 
of sub inspector] to enter and search the place. 

(2) The provisions of the d Code of Criminal Procedure, 1882, relating to 
searches under that Code shall, so far as those provisions can be made appli¬ 
cable, apply to a search under sub-section (l) e [or under section 7A.] 

[a] Substituted for “class” by the Prevention of Cruelty to Animals (Amendment) Act, 
1938 (XXV of 1938), S. 10 [1-12-1938J. [b] Substituted for “against section 4, section 5 
or section 6”, ibid, [c] Substitute ,< for “above the rank of a Constable”, ibid, [d] See now 
the Code of Criminal Procedure, 1898 (V of 1898). [e] Inserted by the Prevention of 

Cruelty to Animals (Amendment) Act, 1917 (XIV of 1917), S. 4. 

9. Limitation for prosecutions. 

A prosecution for an offence against this Act shall not be instituted after the 
expiration of three months from the date of the commission of the offence. 

10. Destruction of suffering animals. 

*[(1)] When any Magistrate, Commissioner of Police or District Superinten¬ 
dent of Police has reason to believe that an offence against this Act has been 
committed in respect of any animal, he may direct the immediate destruction 
of the animal if in his opinion its sufferings are such as to render such a 
direction proper. 

a [(2) Any police officer above the rank of a constable who finds any animal 
so diseased, or so severely injured, or in such a physical condition that it 
cannot, in his opinion, be removed without cruelty, may, if the owner is absent 
or refuses to consent to the destruction of the animal, forthwith summon the 
Veterinary Officer in charge of the area in which the animal is found and if 
the Veterinary Officer certifies that the animal is mortally injured, or so 
severely injured or in such a physical condition that its destruction is desir¬ 
able, the police officer may, after obtaining orders from a Magistrate, destroy 
the animal or cause it to be destroyed.] 

[a] Inserted by the Prevention of Cruelty to Animals (Amendment) Act, 1938 (XXV of 
1938), S. 11 [1-12-1938]. 

11. Saving with respect to religious rites and usages. 

Nothing in this Act shall render it an offence to kill any animal in a manner 
required by the religion or religious rites and usages of any race, sect, tribe or 
clciss. 

* STATE AMENDMENT 

MAHARASHTRA 

In its application to the Bombay area of the State of Maharashtra, in section 11, after the 
words “offence to,” the words “abandon or” shall be inserted . 

—Bom. Act XXVIII of 1940, S. 4 [20-11-1946]. 

Provision supplementary to section 1 with respect to extent of Act. 

Notwithstanding anything in section 1, sections a [4 and 13, sections 9 and 10, 
and sections 6A, 7A, 8 and 15 so far as they relate to offences under Section 4] 
shall extend to every local area in which any section of this Act constituting 
an offence is for the time being in force. 

[a] Substituted for “9, 10 and 11” by the Prevention of Cruelty to Animals (Amendment) 
Act, 1938 (XXV of 1938), S. 12 [1-12-1938]. 

Section 10 — Note 1 

[1] Conviction of accused under S. 6 for trate may direct its immediate destruction 
having worked a permanently lame bullock under S. 10. But if it is suffering from curable 
—There are two courses open to Magistrate, disease the Act empowers the Magistrate to 
besides punishing offender — If the animal is send it to pinjrapole or infirmary. (’39) 1939 
suffering from incurable malady which is Nag L Jour 356 (350). 
likely immensely to prove fatal, the Magis- - 
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a [13. Offence under section 4 to be cognizable. 

Notwithstanding anything contained in the Code of Criminal Procedure, 
1898, an offence punishable under section 4, shall be a cognizable offence 
within the meaning of that Code.] 

[a] Sections 13 to 17 were added by the Prevention of Cruelty to Animals (Amendment) 
Act, 1938 (XXV of 1938), S. 13 [1-12-1938]. 


STATE AMENDMENT 

MADRAS 

(i) Section 13 shall be renumbered as sub-section (1) of that section and in the sub-section 
as so renumbered for the words and figure “under section 4”, the words “under this Act” shall 
be substituted. 

(ii) After the sub-section as so renumbered, the following sub-section shall be added, 

namely :— 


"(2) Any agent of the Society for the Prevention of Cruelty to animals who is specially 
empowered by the Provincial Government in that behalf may arrest without a warrant 
any person committing in his view any offence punishable under this Act; and the 
provisions of the Code of Criminal Procedure, 1898, shall apply to an arrest made by such 
agent as if it had been effected by a Police officer.” — Mad. Act XX of 1942, S. 4. 


a [14. General power of seizure for examination. 

Any police officer above the rank of a constable or any person authorised by 
the State Government in this behalf, who has reason to believe that an offence 
against this Act has been or is being committed in respect of any animal, may, 
if in his opinion the circumstances so require, seize the animal and produce 
the same for examination by the nearest Magistrate or by such Veterinary 
Officer as may be designated in this behalf by rules made under section 15; 
and such police officer or authorised person may, when seizing the animal, 
require the person in charge thereof to accompany it to the place of 
examination.] 

[a] See Foot-note (a) under S. 13. 


R [15. Power to make rules. 

(1) The A [State Government] may, by notification in the Official Gazette, and 
subject to the condition of previous publication, make rules to carry out the 
purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, the A [State Government] may make rules— 

(a) prescribing the maximum weight of loads to be carried or drawn by any 
animal ; 

(b) prescribing conditions to prevent the overcrowding of animals ; 

(c) prescribing the period during which, and the hours between which, 

buffaloes shall not be used for draught purposes ; 

(d) prescribing the purposes to which fines realized under this Act may be 
applied, including such purposes as the maintenance of infirmaries, 
pinjrapoles, and veterinary hospitals ; 

(e) prohibiting the use of any bit or harness involving cruelty ; 

(f) requiring persons carrying on the business of a farrier to be licensed and 

registered; 

(g) requiring persons owning, or in charge of, premises in which animals 

are kept or milked to register such premises, to comply with prescribed 
conditions as to the boundary walls or surroundings of such premises, to 
permit their inspection for the purpose of ascertaining whether any 
offence against section 4 is being, or has been, committed therein, and 


Section 15 — Note 1 

[1] Agent of society appointed as Additional* querftly again delegated to Police Commis- 
Pol [ice Officer by Police Commissioner — No sioner —Appointment, hell did not lapse. 1942 
duration of appointment — Power of appoint- Bom 32 (32) [AIR V 29] : 43 Cri L Jour 341. 
ment vesting in Local Government but subse- - 
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to expose in such premises copies of section 4 of this Act in a language 
or languages commonly understood in the locality; and 

(h) prescribing the manner in which cattle may be impounded in any place 
appointed for the purpose, so as to secure the provision of adequate 
space, food and water. 

(3) If any person contravenes, or abets the contravention of, any rule made 
under this section, he shall be punished with fine which may extend to 
fifty rupees.] 

[a] See Foot-note (a) under S. 13. 

3 [16. Persons authorised under section 14 to be public servants. 

Every person authorised by the A [State Government] under section 14 shall 
be deemed to be a public servant within the meaning of section 21 of the 
Indian Penal Code.] 

[a] See Foot-note (a) under S. 13. 

a [l7. Indemnity. 

No suit, prosecution or other legal proceeding shall lie against any person 
who is, or who is deemed to be, a public servant within the meaning of 
section 21 of the Indian Penal Code, in respect of anything in good faith done 
or intended to be done under this Act.] 

[a] See Foot-note (a) under S 13. 
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STATEMENT OF OBJECTS AND REASONS 


“The Committee for the prevention of 
cruelty to animals appointed by the Govern¬ 
ment of India drew attention to a number of 
deficiencies in the Prevention of Cruelty to 
Animals Act, 1890 (Central Act No. 11 of 
1890) and suggested its replacement by a 
more comprehensive Act. The existing Act 
has a restricted scope as : 

(1) it applies only to urban areas within 

municipal limits.' 

(2) it defines the term “animal” as meaning 
any domestic or captured animal and 
thus contains no provision for preven¬ 
tion of cruelty to animals other than 
domestic and captured animals, 

(3) it covers only certain specified types of 
cruelty to animals, and 

(4) . penalties for certain offences are in¬ 

adequate. 

This Bill is intended to give effect to those 
recommendations of the committee which 
have been accepted by the Government of 
India and in respect of which central legisla¬ 


tion can be undertaken. The existing Act is 
proposed to be repealed. 

Besides declaring certain types of cruelty to 
animals to be offences and providing neces¬ 
sary penalties for such offences and making 
some of the more serious of them cognizable, 
the Bill also contains provisions for the 
establishment of an Animal Welfare Board 
with the object of promoting measures for 
animal welfare. 

Provision is also being made for the estab¬ 
lishment of a Committee to control experi¬ 
mentation on animals when the Government, 
on the advice of the Animal Welfare Board is 
satisfied that it is necessary to do so for pre¬ 
venting cruelty to animals during experi¬ 
mentation. The Bill also contains provisions 
for licensing and regulating the training and 
performance of animals for the purpose of any 
entertainment to which the public are admit¬ 
ted through sale of tickets.” — Gaz. of Ind., 
1959 Extra., Pt. II—Sec. 2, p. 326. 


[THE] PREVENTION OF CRUELTY TO ANIMALS ACT, 1960 

(ACT LIX of 1960) a 

[26th December , I960*] 

An Act to prevent the infliction of unnecessary pain or suffering on animals 
and for that purpose to amend the law relating to the prevention of 
# cruelty to animals. 

Be it enacted by Parliament in the Eleventh year of the Republic of India 
as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of India, 1959, Ext. Pt. II, S. 2, 
p. 320. And for Joint Committee Report, see Gaz. of Ind., 1960, Ext. rt. il, o. z, p. lo. 


CHAPTER I 

PRELIMINARY 

1. Short title, extent and commencement. 

( 1 ) This Act may be called THE PREVENTION OF CRUELTY TO ANIMALS 
ACT, 1960. 

(2) It extends to the whole of India except the State of J ammu and Kashmir. 
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(3) It shall come into force on such date a as the Central Government may, 

in !T 10n j n n the °* cial Gazette > appoint, and different dates 11 may be 
this Ac^ ° r c ^ 1 ^ eren ^ states a °d for the different provisions contained in 

of-' iS the dat f e appointed on which the Act came into force in the-State 

dated lQfll in h r« ni T° n i ° T r th c e A " daman and Nicobar Islands : S. O. 823 

aatecl 1-4-1961 in caz. Ind. 1901, Pt. II—Sec. 3 tii), page 800. Chao. I came into force 

—Sec. Tm, p a r ge 0397 f Himachal Pradesh on 2nd Oct., 1901-see Gaz. Ind., 1961, Pt. II 

2. Definitions. 

In this Act, unless the context otherwise requires,— 

(a) “animal” means any living creature other than a human being • 

[cf. Penal Code, S. 47.] * 

(b) Board” means the Animal Welfare Board established under section 4; 

(c) “captive animal” means any‘animal (not being a domestic animal) which 

is in captivity or confinement, whether permanent or temporary, or which 

is subjected to any appliance or contrivance for the purpose of hindering 

or preventing its escape from captivity or confinement or which is 
pinioned or which is or appears to be maimed ; 

(d) “domestic animal” means any animal which is tamed or which has been 
or is being sufficiently tamed to serve some purpose for the use of man 

a tho 1 ugh , lt neith er has been nor is being nor is intended to be 
so tamed, is or has become in fact wholly or partly tamed ; 

(e) “local authority” means a Municipal Committee, District Board or other 

authority for the time being invested by law with the control and 
^administration of any matters within a specified local area ; 

owner”, used with reference to an animal, includes not only the owner 
but also any other person for the time being in possession or custody of 
the animal, whether with or without the consent of the owner 


(f) 


(g) " phooka” or “ doom dev” includes any process of introducing air or any 
substance into the female organ of a milch animal with the object of 
cii awing off from the animal any secretion of milk ; 

(h) prescribed means prescribed by rules made under this Act ; 

(i) “street” includes any way, road, lane, square. Court, alley ’ passage or 

open space, whether a thoroughfare or not, to which the public have 
access. r 

N ° te 1 °r “ anin ? al ” in the present Act is wider than the one in 1890 Act, 

w lerein it as defined as any domestic or captured animal”. 

3. Duties of persons having charge of animals. 

It shall be the duty of every person having the care or charge of any animal 
to take all reasonable measures to ensure the well-being of such animal and to 
prevent the infliction upon such animal of unnecessary pain or suffering. 


/ 


CHAPTER II a 


Animal welfare board 

4. Establishment of Animal Welfare Board. 

nro 2 t^H°nV he ? l0 T 0t r i0n of animal welfare generally and for the purpose of 

5S?>S a V he IS ShaU bS established ^ th e Central Government, as soon’ as 
Welfare Board 6 COmmencement of this Act > a Board to be called the Animal 

(2) The Board shall be a body corporate having perpetual succession and a 
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common seal with power, subject to the provisions of this Act, to acquire, hold 
and dispose of property and may by its name sue and be sued. 

fa] Chapter II came into force in the Union Territory of Himachal Pradesh on 2nd 
Oct., 1961-See Gaz. Ind., 1961, Pt. II-sec. 3 (ii), page 2397. 

Note .— There was no provision in 1890 Act for the constitution of Animal Welfare 
Board, for the promotion of animal welfare generally. 


5. Constitution of the Board. 

(1) The Board shall consist of he following persons, namely : _ 

(a) the Inspector-General of Forests, Government of India, ex officio; 

(b) the Animal Husbandry Commissioner to the Government of India, ex 

officio; 

(c) one person to represent such association of veterinary practitioners as in 
. the opinion of the Central Government ought to be represented on the 

Board, to be elected by that association in the prescribed manner; 

(d) two persons to represent practitioners of modern and indigenous systems 

of medicine, to be nominated by the Central Government; 

(e) one person to represent each of the Municipal Corporations of Bombay, 

Calcutta, Delhi and Madras, and one person to represent any other 
Municipal Corporation as, in the opinion of the Central Government, 
ought to be represented on the Board, to be elected by each of the said 
Corporations in the prescribed manner; 

(f) one person to represent each of such three organisations actively interested 

in animal welfare as in the opinion of the Central Government ought to 
be represented on the Board, to be chosen by each of the said 
organisations in the prescribed manner; 

(g) one person to represent each of such three societies dealing with 

prevention of cruelty to animals as in the opinion of the Central 
Government ought to be represented on the Board, to be chosen in the 
prescribed manner; 

(h) three persons to be nominated by the Central Government; 

(i) six members of Parliament, four to be elected by the House of the People 

(Lok Sabha) and two by the Council of States (Rajya SabhaJ. 

(2) Any of the persons referred to in clause (a) or clause (b) of sub-section (l) 

may depute any other person to attend any of the meetings of the 

Board. 

(3) One of the Members of the Board shall be nominated by the Central 
Government to be its Chairman. 


6 . Term of office and conditions of service of members of the Board. 

(1) Save as otherwise provided in this section, the term of office of a member 
of the Board shall be three years. 

(2) Subject to the provisions contained in sub-section (4), the term of office 
of the member elected to represent any Municipal Corporation (other than 
the Corporations of Bombay, Calcutta, Delhi and Madras) shall be one year 
from the date on which such member assumes office. 


(3) The term of office of an ex officio member shall continue so long as he 
holds the office by virtue of which he is such a member. 

(4) The term of office of a member elected or chosen under clause (c), 
clause (e), clause (f), clause (g) or clause (i) of section 5 to represent any body 
of persons shall come to an end as soon as he ceases to be a member of the 
body which elected him or in respect of which he was chosen. 

(5) The term of office of a member nominated, elected or chosen to fill a 
causal vacancy shall continue for the remainder of the term of office of the 
member in whose place he is nominated, .elected or chosen. 
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(6) The members of the Board shall receive such allowances, if any, as the 
Board may, subject to the previous approval of the Central Government, 
provide by regulations made by it in this behalf. 

(7) No act done or proceeding taken by the Board shall be questioned on the 
ground merely of the existence of any vacancy in, or defect in the constitution 
of, the Board. 

V* Secretary and other employees of the Board, 

(1) The Central Government shall appoint one of its officers to be the 
Secretary of the Board. 

(2) Subject to such rules as may be made by the Central Government in this 
behalf, the Board may appoint such number of other officers and employees as 
may be necessary for the exercise of its powers and the discharge of its 
functions and may determine the terms and conditions of service of such officefs 
and other employees by regulations made by it with the previous approval of 
the Central Government. 

&• Funds of the Board. 

The funds of the Board shall consist of grants made to it from time to time 
by the Government and of contributions, donations, subscriptions, bequests, 
gifts and the like made to it by any local authority or by any other person. 

9. Functions of the Board. 

The functions of the Board shall be— 

(a) to keep the law in force in India for the prevention of cruelty to animals 
under constant study and advise the Government on the amendments to 
be undertaken in any such law from time to time; 

(b) to advise the Central Government on the making of rules under this Act 
with a view to preventing unnecessary pain or suffering to animals 
generally, and more particularly when they are being transported from 
one place to another or when they are used as performing animals or 
when they are kept in captivity or confinement; 

(c) to advise the Government or any local authority or other person on 

improvements in the design of vehicles so as to lessen the burden on 
draught animals; 

(d) to take all such steps as the Board may think fit for ameliorating the 

condition of beasts of burden by encouraging, or providing for, the 
construction of sheds, water-troughs and the like and by providing for 
veterinary assistance to animals; 

(e) to advise the Government or any local authority or other person in the 

design of slaughter-houses or in the maintenance of slaughter-houses or 
in connection with slaughter of animals so that unnecessary pain or 
suffering, whether physical or mental, is eliminated in the pre-slaughter 
stages as far as possible, and animals are killed, wherever necessary, in 
as humane a manner as possible; 

(f) to take all such steps as the Board may think fit to ensure that unwanted 

animals are destroyed by local authorities, whenever it is necessary to do 
• so, either instantaneously or after being rendered insensible to pain or 

suffering; 

(g) to encourage, by the grant of financial assistance or otherwise, the for¬ 

mation of pinjrapoles, sanctuaries and the like where animals and birds 
may find a shelter when they have become old and useless or when they 
need protection; 

(h) to co-operate with, and co-ordinate the work of, associations or bodies 
established for the purpose of preventing unnecessary pain or suffering, 
to animals or for the protection of animals and birds; 
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(i) to give financial and other assistance to animal welfare organisations 

functioning in any local area or to encourage the formation of animal 
welfare organisations in any local area which shall work under the 
general supervision and guidance of the Board; 

(j) to advise the Government on matters relating to the medical care and 

attention which may he provided in animal hospitals and to give linan- 
cial and other assistance to animal hospitals whenever the Boaid thinks 

it necessary to do so; 

(k) to impart education in relation to the humane treatment of animals and 
to encourage the formation of public opinion against the iniliction of 
unnecessary pain or suffering to animals and for the promotion of 
animal welfare by means of lectures, books, posters, cinematographic 

exhibitions and the like; 

(l) to advise the Government on any matter connected with animal welfare 

or the prevention of infliction of unnecessary pain or suffering on 

animals. 

i 

lO. Power of Board to make regulations. 

The Board may, subject to the previous approval of the Central Government 
make such regulations as it may think fit for the administration of its affans 

and for carrying out its functions. 


CHAPTER III 

Cruelty to animals generally 

11. Treating animals cruelly. 

(1) If any person— . 

(a) beats kicks, over-rides, over-drives, over-loads, tortures or otherwise 

treats any animal so as to subject it to unnecessary pain or. suffering 01 
causes or, being the owner permits, any animal to be so treated; or 

(b) employs in any work or labour any animal which, by reason of any disease, 

infirmity, wound, sore or other cause, is unfit to be so employed, oi being 
the owner, permits any such unfit animal to be so employed; 01 

(c) wilfully and unreasonably administers any injurious drug or injurious 

substance to any domestic or captive animal or wilfully and unreasona¬ 
bly causes or attempts to cause any such drug or substance to be taken 

by any domestic or captive animal; or 

(d) conveys or carries’ whether in or upon any vehicle or not, any animal in 
such a manner or position as to subject it to unnecessary pain or sutter- 

ing; or 

(e) keeps or confines any animal in any cage or other receptacle which does 

not measure sufficiently in height, length and breadth to permit t le 
animal a reasonable opportunity for movement; or 

(f) keeps for an unreasonable time any animal chained or tethered upon an 

unreasonably short or unreasonably heavy chain or cord; or 

(n) being the owner, neglects to exercise or cause to be exercised reasonably 
any dog habitually chained up or kept in close confinement, or 

(h) being the owner of any captive animal, fails to provide such animal with 
sufficient food, drink or shelter; or 

(i) without reasonable cause, abandons any animal in circumstances which 

render it likely that it will suffer pain by reason or starvation 01 

thirst; or 

(j) wilfully permits any animal, of which he is the owner, to go at large in 

any street while the animal is affected with contagious or infectious 
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disease or without reasonable excuse permits any diseased or disabled 
animal, of which he is the owner, to die in any street; or 

(k) oilers for sale or, without reasonable cause, has in his possession any 
animal which is suffering pain by reason of mutilation, starvation, thirst, 
overcrowding or other ill-treatment; or 

(l) needlessly mutilates any animal or kills any animal in an unnecessarily 

cruel manner; or 

(m) confines or causes to be confined any animal in such a manner as to 
make it an object of prey for any other animal solely with a view to 
providing entertainment for other persons; or 

(n) for the purposes of his business, organises, keeps, uses or acts in the 
management of, any place for animal fighting or for the purpose of bait¬ 
ing any animal or permits or offers any place to be so used or receives 
money for the admission of any other person to any place kept or used 
for any such purposes; Gi¬ 
f' o) promotes or takes part in any shooting mat@h or competition wherein 

animals are released from captivity for the purpose of such shooting; 

he shall be punishable, in the case of a first off ence, with fine which may 
extend to fifty rupees, and, in the case of a second or subsequent offence com¬ 
mitted within three years of the previous offence, with fine which may extend 
to one hundred rupees, or with imprisonment for a term which may extend to 
three months, or with both. 

(2) For the purposes of sub-section (1), an owner shall be deemed to have 
committed an offence if he has failed to exercise reasonable care and super¬ 
vision with a view to the prevention of such offence: 

Provided that where an owner is convicted of permitting cruelty by reason 
only of having failed to exercise such care and supervision, he shall not be 
liable to imprisonment without the option of a fine. 

(3) Nothing in this section shall apply to— 

(a) the dehorning of cattle, or the castration or branding or nose-roping of 
any animal, in the prescribed manner; or 

(b) the destruction of stray dogs in lethal chambers or by other methods 
with a minimum of suffering; or 

(c) the extermination or destruction of any animal under the authority of 

any law for the time being in force; or 

(d) any matter dealt with in Chapter IV; or 

(e) the commission or omission of any act in the course of the destruction 

or the preparation for destruction of any animal as food for mankind 
unless such destruction or preparation was accompanied by the inflic¬ 
tion of unnecessary pain or suffering. 

12. Penalty for practising phooka or doom dev. 

If any person performs upon any cow or other milch animal the operation 
called phooka or doom dev or permits such operation being performed upon any 
such animal in his possession or under his control, he shall be punishable with 
fine which may extend to one thousand rupees, or with imprisonment for a 
term which may extend to two years, or with both, and the animal on which 
the operation was performed shall be forfeited to the Government. 

13. Destruction of suffering animals. 

(l) Where the owner of an animal is convicted of an offence under section 11, 
it shall be lawful for the Court, if the Court is satisfied that it would be cruel 
to keep the animal alive, to direct that the animal be destroyed and to assign 
the animal to any suitable person for that purpose, and the person to whom 
such animal is so assigned shall, as soon as possible, destroy such animal or 
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•cause such animal to be destroyed in his presence without unnecessary suffering, 
and any reasonable expense incurred in destroying the animal may be ordered 
by the Court to be recovered from the owner as if it were a fine : 

— provided that unless the owner assents thereto, no order shall be made under 
this section except upon the evidence of a veterinary officer in charge of the 
area. 

(2) When any Magistrate, Commissioner of Police or District Superintendent 
•of Police has reason to believe that an offence under section 11 has been com¬ 
mitted in respect of any animal, he may direct the immediate destruction of 
the animal, if in his opinion, it would be cruel to keep the animal alive. 

(3) Any police officer above the rank of a constable or any person authorised 
'by the State Government in this behalf who finds any animal so diseased or so 
•severely injured br in such a physical condition that in his opinion it cannot 
be removed without cruelty, may, if the owner is absent or refuses his consent 
■to the destruction of the animal, forthwith summon the veterinary officer in 
charge of the area in which the animal is found, and if the veterinary officer 
certifies that the animal is mortally injured or so severely injured or in such a 
physical condition that it would be cruel to keep it alive the police officer or 
'the person authorised, as the case may be, may, after obtaining orders fioin a 
Magistrate, destroy the animal injured or cause it to be destroyed. 

(4) No appeal shall lie from any order of a Magistrate for the destruction 
-of an animal. 


CHAPTER IV 

Experimentation on animals 

14. Experiments on animals. 

Nothing contained in this Act shall render unlawful the performance of 
•experiments (including experiments involving operations) on animals for the 
purpose of advancement by new discovery of physiological knowledge or of 
knowledge which will be useful for saving or for prolonging life or alleviating 
suffering or for combating any disease, whether of human beings, animals or 
plants. 

15. Committee for control and supervision of experiments on animals. 

(1) If at any time, on the advice of the Board, the Central Government is of 
opinion that it is necessary so to do for the purpose of controlling and super¬ 
vising experiments on animals, it may, by notification in the Official Gazette, 
constitute a Committee consisting of such number of officials and non officials, 
-as it may think fit to appoint thereto. 

(2) The Central Government shall nominate one of the members of the 
•Committee to be its Chairman. 

(3) The Committee shall have power to regulate its own procedure in rela¬ 
tion to the performance of its duties. 

(4) The funds of the Committee shall consist of grants made to it from time 
to time by the Government and of contributions, donations, subscriptions, 
‘bequests, gifts and the like made to it by any person. 

16. Staff of the Committee. 

Subject to the control of the Central Government, the Committee may 
•appoint such number of officers and other employees as may be necessary to 
•enable it to exercise its powers and perform its duties, and may determine the 
•remuneration and other terms and conditions of service of such officers and 
“Other employees. 

tVol. 13.] 2 A.M. 8. 
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1*7. Duties of the Committee and power of the Committee to make rules- 
relating to experiments on animals. 

(1) It shall be the duty of the Committee to take all such measures as may 
be necessary to ensure that animals are not subjected to unnecessary pain or 
suffering before, during or after the performance of experiments on them, and 
for that purpose it may, by notification in the Gazette of India and subject to- 
the condition of previous publication, make such rules as it may think fit in 
relation to the conduct of such experiments. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, rules made by the Committee shall be designed to secure the following. 

objects, namely :— 

(a) that in cases where experiments are performed in any institution, the 

responsibility therefor is placed on the person in char-ge of the institu¬ 
tion and that, in cases where experiments are performed outside an 
institution by individuals, the individuals are qualified in that behalf 
and the experiments are performed on their full responsibility; 

(b) that experiments are performed with due care and humanity, and that 

as far as possible experiments involving operations are performed under 
the influence of some anaesthetic of sufficient power to prevent the 
animals feeling pain; 

(c) that animals which, in the course of experiments under the influence of 

anaesthetics, are so injured that their recovery would involve serious 
suffering, are ordinarily destroyed while still insensible; 

(cl) that experiments on animals are avoided wherever it is possible to do so; 
as for example, in medical schools, hospitals, colleges and the like, if 
other teaching devices such as books, models, films and the like may 
equally suffice; 

(e) that experiments on larger animals are avoided when it is possible to 

achieve the same results by experiments upon small laboratory animals 
like guinea-pigs, rabbits, frogs and rats; 

(f) that, as far as possible, experiments are not performed merely for the 

purpose of acquiring manual skill; 

(g) that animals intended for the performance of experiments are properly 

looked after both before and after experiments; 

(h) that suitable records are maintained with respect to experiments per¬ 

formed on animals. 

(3) In making any rules under this section, the Committee shall be guided 
by such directions as the Central Government (consistently with the objects 
for which the Committee is set up) may give to it, and the Central Govern¬ 
ment is hereby authorised to give such directions. 

(4) All rules made by the Committee shall be binding on all individuals 
performing experiments outside institutions and on persons in charge of institu¬ 
tions in which experiments are performed. 

18 . Power of entry and inspection. 

For the purpose of ensuring that the rules made by it are being complied 
with, the Committee may authorise any of its officers or any other person in 
writing to inspect any institution or place where experiments are being, 
carried on and report to it as a result of such inspection, and any officer or 
person so authorised may— 

(a) enter at any time considered reasonable by him and inspect any institu¬ 

tion or place in which experiments on animals are being carried on; 

and 

(b) require any person to produce any record kept by him with respect to> 

experiments on animals. 
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19. Power to prohibit experiments on animals. 

If the Committee is satisfied, on the report of any officer or other person 
made to it as a result of any inspection under section 18 or otherwise, that the 
rules made by it under section 17 are not being complied with by any person 
or institution carrying on experiments on animals, the Committee may, after 
giving an opportunity to the person or institution of being heard in the 
matter, by order, prohibit the person or institution from carrying on any such 
experiments either for a specified period or indefinitely, or may allow the 
persoh or institution to carry on such experiments subject to such special 
conditions as the Committee may think fit to impose. 

20. Penalties. 

If any person— 

(a) contravenes any order made by the Committee under section 19; or 

(b) commits a breach of any condition imposed by the Committee under that 

section; 

he shall be punishable with fine which may extend to two hundred rupees, 
and, when the contravention or breach of condition has taken place in any 
institution, the person in charge of the institution shall be deemed to be guilty 
of the offence and shall be punishable accordingly. 


”CHAPTER V 

Performing animals 

21. “Exhibit” and “train” defined. 

In this Chapter, “exhibit” means exhibit at any entertainment to which the 

public are admitted through sale of tickets, and “train” means train for the 

purpose of any such exhibition, and the expressions “exhibitor” and “trainer” 
have respectively the corresponding meanings. 

Note. — In the Act of 1890 there is no provision relating to performing animals. 

22. Restriction on exhibition and training of performing animals. 

No person shall exhibit or train— 

(i) any performing animal unless he is registered in accordance with the 
provisions of this Chapter; 

(ii) as a performing animal, any animal which the Central Government 
may, by notification in the Official Gazette, specify as an animal which 
shall not be exhibited or trained as a performing animal. 

23. Procedure for registration. 

(1) Every person desirous of exhibiting or training any performing animal 
shall, on making an application in the prescribed form to the prescribed 
authority and on payment of the prescribed fee, be registered under this Act 
unless he is a person who, by reason of an order made by the Court under this 
Chapter, is not entitled to be so registered. 

(2) An application for registration under this Chapter shall contain such 
particulars as to the animals and as to the general nature of the performances 
in which the animals are to be exhibited or for which they are to be trained 
as may be prescribed, and the particulars so given shall be entered in the 
register maintained by the prescribed authority. 

(3) The prescribed authority shall give to every person whose name appears 
•n the register kept by them, a certificate of registration in the prescribed 
form containing the particulars entered in the register. 

(4) Every register kept under this Chapter shall at all reasonable times be 
open for inspection on payment of the prescribed fee, and any person shall. 
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ou payment of the prescribed fee, be entitled to obtain copies thereof or make 
extracts therefrom. 

(5) Any person whose name is entered in the register shall, subject to the 
provisions of any order made under this Act by any Court, be entitled, on 
making an application for the purpose, to have the particulars entered in the 
register with respect to him varied, and where any such particulars are so 
varied, the existing certificate shall be cancelled and a new certificate issued. 

24-. Power of Court to prohibit or restrict exhibition and training of 

performing animals. 

(1) Where it is proved to the satisfaction of any Magistrate on a complaint 
made by a police officer or an officer authorised in writing by the prescribed 
authority referred to in section 23, that the training or exhibition of any 
performing animal has been accompanied by unnecessary pain or suffering 
and should be prohibited or allowed only subject to conditions, the Court may 
make an order against the person in respect of whom the complaint is made, 
prohibiting the training or exhibition or imposing such conditions in relation 
thereto, as may be specified by the order. 

(2) Any Court by which an order is made under this section shall cause a 
copy of the order to be sent, as soon as may be after the order is made, to the 
prescribed authority by which the person against whom the order is made is 
registered, and shall cause the particulars of the order to be endorsed upon 
the certificate held by that person, and that person shall produce his certifi¬ 
cate on being so required by the Court for the purposes of endorsement, and 
the prescribed authority-to which a copy of an order is sent under this section 
shall enter the particulars of the order in that register. 

25. Power to enter premises. 

(1) Any person authorised in writing by the prescribed authority referred 
to in section 23 and any police officer not below the rank of a Sub-Inspector 

may— 

(a) enter at all reasonable times and inspect any premises in which any 

performing animals are being trained or exhibited or kept for training 
or exhibition, and any such animals found therein ; and 

(b) require any person who, he has reason to believe, is a trainer or exhibitor 

of performing animals to produce his certificate of registration. 

(2) No person or police officer referred to in sub-section (1) shall be entitled 
under this section to go on or behind the stage during a public performance of 
performing animals. 

26. Offences. 

If any person— 

(a) not being registered under this Chapter, exhibits or train* any perform¬ 

ing animal; or 

(b) being registered under this Act, exhibits or trains any performing animal 

with respect to which, or in a manner with respect to which, he is not 

registered; or 

(c) exhibits or trains as a performing animal, any animal which is not to be 

used for the purpose by reason of a notification issued under clause (ii) 

of section 22; or 

(d) obstructs or wilfully delays any person or police officer referred to in 

section 25 in the exercise of powers under this Act as to entry and 

inspection; or 

(e) conceals any animal with a view to avoiding such inspection; or 

(f) being a person registered under this Act, on being duly required in 
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pursuance of this Act to produce his certificate under this Act, fails 
without reasonable excuse so to do ; or 
(g) applies to be registered under this Act when not entitled to be so 
registered; 

he shall be punishable on conviction with fine which may extend to five 
hundred rupees, or with imprisonment which may extend to three months, or 
with both. 

27. Exemptions. 

Nothing contained in this Chapter shall apply to— 

(a) the training of animals for bona fide military or police purposes or the 

exhibition of any animals so trained ; or 

(b) any animals kept in any zoological garden or by any society or associa¬ 

tion which has for its principal object the exhibition of animals for 
educational or scientific purposes. 


CHAPTER VI 

MISCELLANEOUS 

28. Saving as respects manner of killing prescribed by religion. 

Nothing contained in this Act shall render it an offence to kill any animal in 
a manner required by the religion of any community. 

Note :—The section preserves religious rights of any community to kill animals in a 
particular manner, thus killing of an animal by a Muhamedan by a method of “halal" 
is not an offence under the Act. 

29. Power of Court to deprive person convicted of ownership of animal. 

(1) If the owner of any animal is found guilty of any offence under this Act, 
the Court, upon his conviction thereof, may, if it thinks fit, in addition to 
any other punishment, make an order that the animal with respect to which 
the offence was committed shall be forfeited to Government and may, further, 
make such order as to the disposal of the animal as it thinks fit under the 
circumstances. 

(2) No order under sub-section (1) shall be made unless it is shown by 
evidence as to a previous conviction under this Act or as to the character of 
the owner or otherwise as to the treatment of the animal that the animal, if 
left with the owner, is likely to be exposed to further cruelty. 

(3) Without prejudice to the provisions contained in sub-section (1), the 
Court may also order that a person convicted of an offence under this Act 
shall, either permanently or during such period as is fixed by the order, be 
prohibited from having the custody of any animal of any kind whatsoever, or, 
as the Court thinks fit, of any animal of any kind or species specified in 
the order. 

(4) No order under sub-section (3) shall be made unless — 

(a) it is shown by evidence as to a previous conviction or as to the character 

of the said person or otherwise as to the treatment of the animal in 
relation to which he has been convicted that an animal in the custody 
of the said person is likely to be exp6sed to cruelty ; 

(b) it is stated in the complaint upon which the conviction was made that it 

is the intention of the complainant upon the conviction of the accused 
to request that an order be made as aforesaid ; and 

(c) the offence for which the conviction was made was committed in an area 

in which under the law for the time being in force a licence is necessary 
for the keeping of any such animal as that in respect of which the 
conviction was made. 
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(5) Notwithstanding anything to the contrary contained in any law for the 
time being in force, any person in respect of whom an order is made under 
sub-section (3) shall have no right to the custody of any animal contrary to the 
provisions of the order, and if he contravenes the provisions of any order, he 
shall be punishable with fine which may extend to one hundred rupees, or 
with imprisonment for a term which may extend to three months or with 
both. 

(6) Any Court which has made an order under sub-section (3) may at any 
time, either on its own motion or on application made to it in this behalf, 
rescind or modify such order. 

30 . Presumption as to guilt in certain cases. 

If any person is charged with the offence of killing a goat, cow or its 
progeny contrary to the provisions of clause (l) of sub-section (1) of section 11, 
and it is proved that such person had in his possession, at the time the offence 
is alleged to have been committed, the skin of any such animal as is referred 
to in this section with any part of the skin of the head attached thereto, it 
shall be presumed until the contrary is proved that such animal was killed in 
a cruel manner. 

Note The burden is on the accused to prove that the animal was not killed in a cruel 
manner. 

31. Cognizability of offences. 

Notwithstanding anything contained in the Code of Criminal Procedure, 
1898, an offence punishable under clause (i), clause (n) or clause (o) of sub¬ 
section (l) of section 11 or under section 12 shall be a cognizable offence 
within the meaning of that Code. 

32. Powers of search and seizure. 

(1) If a police officer not below the rank of Sub-Inspector or any person 
authorised by the State Government in this behalf has reason to believe that 
an offence under clause (l) of sub-section (1) of section 11 in respect of any 
such animal as is referred to in section 30 is being, or is about to be, or has 
been, committed in any place, or that any person has in his possession the skin 
of any such animal with any part of the skin of the head attached thereto, he 
may enter and search such place or any place in which he has reason to 
believe any such skin to be, and may seize such skin or any article or thing 
used or intended to be used in the commission of such offence. 

(2) If a police officer not below the rank of Sub-Inspector, or any person 
authorised by the State Government in this behalf, has reason to believe that 
phoolca or doom dev has just been, or is being, performed on any animal within 
the limits of his jurisdiction, he may enter any place in which he has reason 
to believe such animal to be, and may seize the animal and produce it for 
examination by the veterinary officer in charge of the area in which the 
animal is seized. 

33 . Search warrants. 

(1) If a Magistrate of the first or second class or a Presidency Magistrate or 
a Sub-Divisional Magisratet or a Commissioner of Police or District Superin¬ 
tendent of Police, upon infomration in writing, and after such inquiry as he 
thinks necessary, has reason to believe that an offence under this Act is being, 
or is about to be, or has been committed in any place, he may either himself 
enter and search or by his warrant authorise any police officer not below the 
rank of Sub-Inspector to enter and search the place. 

(2) The provisions of the Code of Criminal Procedure, 1898, relating t» 
searches shall, so far as those provisions can be made applicable, apply t» 
searches under this Act. 
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^34. General power of seizure for examination. 

Any police officer above the rank of a constable or any person authorised by 
<the State Government in this behalf, who has reason to believe that an offence 
against this Act has been or is being, committed in respect %f any animal, 
may, if in his opinion the circumstances so require, seize the animal and 
produce the same for examination by the nearest Magistrate or by such veteri¬ 
nary officer as may be prescribed, and such police officer or authorised person 
may, when seizing the animal, require the person in charge thereof to 
accompany it to the place of examination. 


■ 35. Treatment and care of animals. 

(1) The State Government may, by general or special order, appoint 
infirmaries for the treatment and care of animals in respect of which offences 
-against this Act have been committed, and may authorise the detention therein 
•of any animal pending its production before a Magistrate. 

(2) The Magistrate before whom a prosecution for an offence against this 
Act has been instituted may direct that the animal concerned shall be treated 
and cared for in an infirmary, until it is fit to perform its usual work or is 

-otherwise fit for discharge, or that it shall be sent to a pinjrapole, or, it the 
veterinary officer in charge of the area in which the animal is found or such 
■ other veterinary officer as may be authorised in this behalf by rules made 
under this Act certifies that it is incurable or cannot be removed without 

-cruelty, that it shall be destroyed. 

(3) An animal sent for care and treatment to an infirmary shall not unless 
idle Magistrate directs that it shall be sent to a pinjrapole or that it shall be 
destroyed, be released from such place except upon a certificate of its fatness, 
for discharge issued by the veterinary officer in charge of the area in which, 
the infirmary is situated or such other veterinary officer as may be authorised 

in this behalf by rules made under this Act. 

U) The cost of transporting the animal to an infirmary or pinjrapole, and of 
its maintenance arid treatment in an infirmary, shall be payable by the owner 
of the animal in accordance with a scale of rates to be prescribed by the 
District Magistrate, or, in presidency-towns, by the Commissioner of Police : 

Provided that when the Magistrate so orders on account of the poverty of 
the owner of the animal, no charge shall be payable for the treatment of the 

animal. . . 

( 5 ) Any amount payable by an owner of an animal under sub-section (4) 

may be recovered in the same manner as an arrear of land revenue. 

(6) If the owner refuses or neglects to remove the animal within such time 
.as a Magistrate may specify, the Magistrate may direct that the animal be sold 
•and that the proceeds of the sale be applied to the payment of such cost. 

(7) The surplus, if any, of the proceeds of such sale shall, on application 
made by the owner within two months from the date of the sale, be paid 

“to him. 


36. Limitation of prosecutions. 

A prosecution for an offence against this Act shall not be instituted a ter 
*he expiration of three months from the date of the commission of the oirence. 

Note. — Under the Act of 1890 no period of limitation was prescribed for prosecution for 
offences under the Act. 

r37# Delegation of powers. • 

The Central Government may, by notification in the Official Gazette, direct 

that all or any of the powers exercisable by it under this Act, may, subject to 
such conditions as it may think fit to impose, be also exercisable by any State 

Government. 
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(1) The Central Government may, by notification in the Official Gazette, and 
subject to the condition of previous publication, make rules to carry out the 
purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing, 
power, the Central Government may make rules providing for all or any of the 
following matters, namely:— 

(a) the terms and conditions of service of members oE the Board, the allow¬ 

ances payable to them and the manner in which they may exercise their 
powers and discharge their functions ; 

(b) the maximum load (including any load occasioned by the weight of pas¬ 

sengers) to be carried or drawn by any animal; 

(c) the conditions to be observed for preventing the over-crowding of animals; 

(d) the period during which, and the hours between which, any class of 

animals shall not be used for draught purposes; 

(e) prohibiting the use of any bit or harness involving cruelty to animals; 

(f) requiring persons carrying on the business of a farrier to be licensed and 

registered by such authority as may be prescribed and levying a fee for 
the purpose; 

(g) the precautions to be taken in the capture of animals for purposes of sale,. 

export or for any other purpose, and the different appliances or devices 
that may alone be used for the purpose; and the licensing of such capture 
and the levying of fees for such licences;! 

(h) the precautions to be taken in the transport of animals, whether by rail, 

road, inland waterway, sea or air and the manner in which and the 
cages or other receptacles in which they may be so transported; 

(i) requiring persons owning or in charge of premises in which animals are 

kept or milked to register such premises, to comply with such conditions 
as may be laid down in relation to the boundary walls or surroundings 
of such premises, to permit their inspection for the purpose of ascertain¬ 
ing whether any offence under this Act is being, or has been, committed 
therein, and to expose in such premises copies of section 12 in a language 
or languages commonly understood in the locality; 

(j) the form in which applications for registration under Chapter V may be 

made, the particulars to be contained therein, the fees payable for such 
registration and the authorities to whom such applications may be made; 

(&Jthe purposes to which fines realised under this Act may be applied, 
including such purposes as the maintenance of infirmaries, pinjrapoles and. 
veterinary hospitals; 

(l) any other matter which has to be, or may be, prescribed. 

(3) If any person contravenes, or abets the contravention of, any rules made' 
under this section, he shall be punishable with fine which may extend to one 
hundred rupees, or with imprisonment for a term which may extend to three 
months, or with both. 

(4) Every rule made by the Central Government under this section shall be 
laid as soon as may be after it is made, before each House of Parliament while 
it is in session for a total period of thirty days which may be comprised in one- 
session or in two successive sessions, and if, before the expiry of the session in 
which it is so laid or the session immediately following, both Houses agree in 
making any modification in the rule, or'both Houses agree that the rule should 
not be made, the rule shall thereafter have effect only in such modified form or 
be of no effect, as the case may be; so however that aDy such modification or 
annulment shall ’be without prejudice to the validity of anything previously- 
done under that rule. 
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39. Persons authorised under section 34 to be public servants. 

Every person authorised by the State Government under section 31 shall be 
deemed to be a public servant within the meaning of section 21 of the Indian 

Penal Code. 

40. Indemnity. 

No suit, prosecution or other legal proceeding shall lie against any person 
who is, or who is deemed to be, a public servant within the meaning of sec¬ 
tion 21 of the Indian Penal Code in respect of anything in good faith done or 
intehded to be done under this Act. 

41. Repeal of Act XI of 1890. 

Where in pursuance of a notification under sub-section (3) of section 1 any 
provision of this Act comes into force in any State, any provision of the Pre¬ 
vention of Cruelty to Animals Act, 1890, which corresponds to the provision 
so coming into force, shall thereupon stand repealed. 


[THE] PREVENTION OF FOOD ADULTERATION ACT, 1954 
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[THE] PREVENTION OF FOOD ADULTERATION ACT, 1954 

(ACT XXXVII OF 1954) a 

[29th September, 1954.] 

An Act to make provision for the prevention of adulteration of food. 

BE it enacted by Parliament in the Fifth Year of the Republic of India as 
follows :— 

[a] For Statement of Objects and Reasons, see Gaz. oE Ind., 1950, Pt. II-Sec. 2, p. 522. 

PRELIMINARY / 

4 

1. Short title, extent and commencement. 

( 1 ) This Act may be called THE PREVENTION OF FOOD ADULTERATION 

Act, 1954. 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 

(3) It shall come into force on such date 3, as the Central Government may, 

by notification in the Official Gazette, appoint. 

[a] 1st June 1955. See S. R. O. 1085, dated 9th May, 1955, published in Gaz. of Ind., . 
Pt. II-Sec. 3, p. 874. 


2 . Definitions. 

In this Act unless the context otherwise requires,— 

(i) “adulterated”—an article of food shall be deemed to be adulterated— 

(a) if the article sold by a vendor is not of the nature, substance or 
quality demanded by the purchaser and is to his prejudice, or is 
not of the nature, substance or quality which it purports or is 
represented to be; 

(b) if the article contains any other substance which affects, or if the 

article is so processed as to affect, injuriously the nature, substance 
or quality thereof; 


Preamble — Note 1 

[11 In a prosecution under the Act, the 
essential requisite to be established is that the 
commodity alleged to be adulterated should 
be one intended for sale. Where it is found 
that the accused was merely taking the milk 
got from the buffaloes owned by his brother to 
his (brother’s) hotel and it was not intended 
for sale as such, the accused cannot be guilty 
of an offence under the Act even if the milk 
is proved to be adulterated and in spite of the 
fact that the quantity of milk that was given 
to the sanitary inspector on demand might 
amount to a sale. 1959 Mad 333 (334) [AIR 
V 40 C 96] : 1959 Cri L Jour 997. (But the 
hotel keeper who sells such milk, though it is 
used for coffee, might be guilty of an offence 
under the Act.) 

Section 2 (i) — Note 1 

[1] Under S. 2 (i) (a) the article sold must 
be proved not only not to be of the nature, 
substance or quality demanded by the pur¬ 
chaser but it has also to be proved to be to 
his prejudice or must be proved to be not of 
the nature, substance or quality which it 
purports or is represented to be. 1959 All 500 
(503) [AIR V 40 C 128] : ILR (1958) 2 All 
018 : 1959 Cri L Jour 930 (DB). (Pepper grains 
mixed with fifty percent empty shells — Held 
not adulterated.) 

[2] Under the Act, the adulterated substance 
need not be poisonous or injurious. Indeed, it 


may even be conducive to health. Hence, the 
plea that the adulteration was not prejudicial 
to health and would not injure anybody, but 
only added colour to the substance and made 
it attractive to the buyer cannot be sustained. 

1959 Mad 185 (185) [AIR V 40 C 58] : ILR 
(1959) Mad 418 : 1959 Cri L Jour 608 (DB). 

[3] No coal-tar dye can be used even to 
any infinitesimal part in treating dhall as 
under R. 29 framed under the Act, dhall is 
not one of the food stuffs enumerated therein. 
1900 Andh-Pra 584 (586) [AIR V 47 C 188] : 

1960 Cri L Jour 1417. 

[4] There are no statutory standards of 
quality or statutory limits of component 
variability for mixed milk of cow and buffalo. 
The conviction of the accused, therefore, could 
not be sustained on the basis of the report of 
the Public Analyst since his opinion that the 
sample was adulterated was based upon the 
mean standard which was his own creation 
and had no statutory support. 1960 All 504 
(505) [AIR V 47 C 130] : 1960 Cri L Jour 
1050 (2). 

[5] The contents of the milk, whether of 
fat or of nonfat solids, do vary. That is 
exactly why the law has not prescribed a 
cast-iron percentage, but has said that to be 
within the standard these ingredients should 
not fall below a particular percentage. One 
cannot go beyond it and still assume that in 
certain circumstances the contents may go 
lower than the prescribed minimum. 1900 
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( c ) if any inferior or cheaper substance has been substituted wholly 
or in part for the article so as to affect injuriously the nature, 

substance or quality thereof; 

(d!) if any constituent of the article has been wholly or in pait 
abstracted so as to affect injuriously the nature, substance or 

quality thereof; 

(e) if the article had been prepared, packed or kept under insanitary 

conditions whereby it has become contaminated or injurious to 

health; 

(f) if the article consists wholly or in part of any filthy putrid, 

disgusting, rotten, decomposed or diseased animal or vegetable 
sulastance or is insect-infested or is otherwise unfit for human 


consumption; 

(g) if the article is obtained from a diseased animal; 

(h) if the article contains any poisonous or other ingredient which 
renders it injurious to health; 

(i) if the container of the article is composed, whether wholly or in 

part, of any poisonous or deleterious substance which lendeis its 

contents injurious to health; 

(j) if any colouring matter other than that prescribed in respect thereof 
and in amounts not within the prescribed limits of variability is 

present in the article; 

(k) if the article contains any prohibited preservative or permitted 

preservative in excess of the prescribed limits; 

(l) if the quality or purity of the article falls below the prescribed 

standard or its constituents are present in quantities which are 
in excess of the prescribed limits of variability; 

(ii) “Central Food Laboratory” means any laboratory or institute esta¬ 
blished or specified under section 4; 

(Hi) “Committee” means the Central Committee for Food Standards con¬ 
stituted under section 3; 

(iv) "Director of the Central Food Laboratory” means the person appointed 
by the Central Government by notification in the Official Gazette as 
the Director of the Central Food Laboratory and includes any person 
appointed by the Central Government in like manner to perform all 
or any of the functions of the Director under this Act; 

(v) “Food” means any article used as food or drink for human consump¬ 
tion other than drugs and water and includes— 

(a) any article which ordinarily enters into, or is used in the composi¬ 

tion or preparation of human food, and 

(b) any flavouring matter or condiments;_ 


Section 2 (i) — Note 1 (contd.) 

Madh-Pra 125 (120, 127) [AIR V 47 C 56] : 
1900 Cri L Jour 487. 

[6] ‘Butter* as defined in the Prevention of 

Food Adulteration Rules, 1955, does not in¬ 
clude butter which is prepared from curd. 
The definition cannot be extended by constru¬ 
ing the word ‘milk* as including ‘milk pro¬ 
ducts* like curd. (*58) I L R (1958) Bom 637 
(644). 

[7] If the quality or purity of butter falls 
below the standard prescribed by R. A. 11.05 
of the Prevention of Food Adulteration Rules, 
1955, or its constituents are in excess of the 

§ rescribed limits of variability, it shall be 
eemed to be ad j Iterated within the meaning 
of S. 2. If the prescribed standard is not at- 


lined, the statute treats such butter, by 
ction, as an adulterated food though in fact 
- is not adulterated. 1961 S C 1494 (1496) 
AIR V 48 C 280]: 1961 (2) Cri L Jour 096. 

[8] Sale of mixture of buifalo milk and cow 
nilk—Proportion of mixture not known—-On 
nalysis sample found to contain less than 
described minimum of non-tatty solids for 
ow milk—Mixture is adulterated milk within 

neaning of S. 2 (i) (1). 196) All 590 (592, 
>93) [AIR V 48 C 156] (FBj. (1900 Cri L Jour 
.050 (2), Overruled.) 


Section 2 (v) — Note 1 

[1] An article purporting to be black-gram 
flour and containing 95.9 per cent, calcium 
carbonate and 3.6 per cent, sand with ne 
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( vi) “Food (Health) Authority” means the Director of Medical and Health 
Services or the Chief Officer in charge of Health administration in a 
State by whatever name he is called; 

(vii) “Local area” means any area, whether urban or rural, declared by the 
State Government by notification in the Official Gazette, to be a local 
area for the purposes of this Act; 

(viii) “Local authority” means in the case of— 

(1) a local area which is— 

(a) a municipality, the municipal board or municipal corporation; 

(b) a cantonment, the cantonment authority; 

(c) a notified area, the notified area committee; 

(2) any other local area, such authority as may be prescribed by the State 
Government under this Act; 

(ix) “misbranded”—an article of food shall be deemed to be misbranded— 

(a) if it is an imitation of, or is a substitute for, or resembles in a 
manner likely to deceive, another article of food under the name 
of which it is sold, and is not plainly and conspicuously labelled 
so as to indicate its true character; 

(b) if it is falsely stated to be the product of any place or country; 

(c) if it is sold by a name which belongs to another article of food; 

(d) if it is so coloured, flavoured or coated, powdered or polished that 
the fact that the article is damaged is concealed or if the article 
is made to appear better or of greater value than it really is; 

(e ) if false claims are made for it upon the label or otherwise; 


Section 2 (v) — Note 1 (contd.) 
black-gram flour in it at all, did not constitute 
food within the meaning of S. 2 (v). 1959 Ker 
217 (217) [AIR V 40 C 77] : 1959 Cri L Jour 
840 <DB). 

[2. If the definition in S. 2 (v) is read as a 
who e, it appears that an article which is not 
ordinarily used as food or drink is not to be 
treated as food. Linseed oil is not a common 
article of food in the country, at least in 
Uttar Pradesh. It does not therefore, amount 
to ‘food’ as defined by the Act and there is no 
question of its storing as adulterated food for 

sale within S. 7. (’60)1960 All LJ 94(97)(DB). 

Section 2 (vii) — Note 1 

[1] The definitions of ‘local area’ and ‘local 
authority’ supplement each other and these 
should be read together and not singly. It is 
then clear that certain existing areas were 
accepted as local areas by the legislature. A 
Municipality, a Cantonment and a Notified 
area were thus accepted as a local area by 
the legislature when it passed the statute. 
1900 All 119,121) [AIR V 47 C 23] : 1900 Cri 
L Jour 199 (DB). (Held that as the definition 
of ‘local authority’ in the U. P. Pure Foods 
Act, 1950, so far as it related to a Municipal 
Board was incorporated in the Central Act, 
the definition was operative even after the 
repeal of the U. P. Act.) 

Section 2 (viii) — Note 1 

[1] An ‘Administrator’ under S. 554 of the 
Bengal Municipal Act is not ‘local authority’ 
within the meaning of S. 2 (viii) of the Act. 

(’58) 1958 Cri L Jour 169 (2) (173) (Cal). 


[2] Tripura municipality superseded—Dis¬ 
trict Magistrate appointed Administrator — 
Sanction by him is by local authority. 1961 
Tripura 18 (19) [AIR V 48 C 7] : 1901 (2) Cri 
L Jour 152 * 1901 Tripura 52 (55) [AIR V 48 
C 20] : 1961 (2) Cri L Jour 807. 

Section 2 (ix) — Note 1 

[1] When there is absolutely no evidence to 
show that the article seized is an imitation or 
is a substitute for such an article or that it 
resembles another article of food under the 
name of which it was sold, the report of the 
analyst which has only given the analysis of 
the contents would not go to prove that it 
was an imitation or a substitute. 1958 Andh 
Pra 081 (683) [AIR V 45 C 198] : 1958 Cri L 
Jour 1375. (Sale of turmeric powder for 
external use — No proof that it was sold as 
article of food or that it resembled another 
article — Accused held not guilty.) 

[2] The ; term “misbranded food” as defined in 
S. 2 (ix) will apply to an article purporting to 
be black-gram flour and containing 95*9 per 
cent calcium carbonate and 3’6 per cent sand 
with no black-gram flour in it at all, though 
it does not constitute food within S. 2 (v). 
1959 Ker 217 (217) [AIR V 40 C 77] : 1959 
Cri L Jour 840 (DB). 

[3] Misbranding per se is an offence. As far 
as S. 2 (ix) (g) is concerned, even if mustard 
oil of one brand is passed off as mustard oil of 
another brand in sealed tins it will amount to 
misbranding. 1901 Tripura 18 (21) [AIR V 48 
C 7] : 1901 (2) Cri L Jour 152. 
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(f) if, when sold in packages which have been: sealed or prepared by 

or at the instance of the manufacturer or producer and which 
bear his name and address, the contents of each package are not 
conspicuously and correctly stated on the outside thereof within 
the limits of variability prescribed under this Act; 

(g) if the package containing it, or the label on the package bears any 

statement, design or device regarding the ingredients or the 
substances contained therein, which is false or misleading in any 
material particular; or if the package is otherwise deceptive with 
respect to its contents; 

(h) if the package containing it or the label on the package bears the 
name of a fictitious individual or company as the manufacturer 
or producer of the article; 

(i) if it purports to be, or is represented as being, for special dietary 

uses, unless its label bears such information as may be prescribed 
concerning its vitamin, mineral, or other dietary properties in 
order sufficiently to inform its purchaser as to its value for such 

uses; 

(j) if it contains any artificial flavouring, artificial colouring or 

chemical preservative, without a declaratory label stating that 
fact or in contravention of the requirements of this Act or rules 

made thereunder; 

(h). if it is not labelled in accordance with the requirements of this 
Act or rules made thereunder; 

(%) “package” means a box, oottle, casket, tin, barrel, case, receptacle, 
sack, bag, wrapper or other thing in which an article of food is 

placed or packed; 

(xi) “premises” include any shop, stall, or place where any article of food 
is sold or manufactured or stored for sale ; 


(xii) “prescribed” means prescribed by rules made under this Act; 

(xiii) “sale” with its grammatical variations and cognate expressions, means 
the sale of any article of food, whether for cash or on credit or by 
way of exchange and whether by wholesale or retail, for human 
consumption or use, or for analysis, and includes an agreement for 
sale, an offer for sale, the exposing for sale or having in possession for 
sale of any such article, and includes also an attempt to sell any such 

article; 


(xiv) “sample” means a sample of any article of food taken under the 
provisions of this Act or of any rules made thereunder ; 

' (xv) the words “unwholesome” and “noxious” when used in relation to an 

article of food mean respectively that the article is harmful to health 

or repugnant to human use. _ 


Section 2 (xii) — Note 1 

[1] Where an accused was convicted for 
selling adulterated milk on the report of the 
Public Analyst which was based on the 
mean standard created by himself and had no 
statutory support it was held that there being 
no statutory standards of quality or statutory 
limits of componental variability for mixed 
milk of cow and buffalo the conviction could 
not be sustained. 1980 All 504 (505) [AIR 
V 47 C 1301: i960 Cri L Jour 1056 (2). : 


Section 2 (xiii) — Note 1 

[1] Selling turmeric powder, which is an 
article of food, containing any foreign sub¬ 
stance is an offence punishable under S. 18 (1) 
read with S. 7 and R. 44 (h). However in the 
absence of evidence to shpw that the accused 
sold this as an article of food, he cannot be 
held guilty. 1958 Andh Pra 68L (682) [AIR 
V 45 C 198] : 1958 Cri L Jour 1375. 1 
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Central Committee for food standards and 

Central food laboratory 

3. The Central Committee for Food Standards. 

(1) The Central Government shall, as soon as may be after the commence¬ 
ment of this Act, constitute a Committee called the Central Committee for 
Food Standards to advise the Central Government and the State Governments 
on matters arising out of the administration of this Act and to carry out the 
other functions assigned to it under this Act. 

(2) The committee shall consist of the following members, namely :— 

( a ) the Director-General, Health Services, ex officio, who shall be the 

Chairman; 

(b) the Director of the Central Food Laboratory, ex officio; 

( c ) two experts nominated by the Central Government; 

(d) one representative each of the Central Ministries of Food and Agricul¬ 

ture, Commerce and Industry, Railways and Defence nominated by the 
Central Government; 

( e ) one representative each nominated by the Government of each a [* * *] 

State; 

(f) two representatives nominated by the Central Government to represent 

the b [Union territories]; 

(g) two representatives of industry and commerce nominated by the Central 

Government; 

(h) one representative of the medical profession nominated by ' the Indian 

Council of Medical Research. 

(3) The members of the Committee referred to in clauses (c), (d), (e), f f), (g) 
and (h) of sub-section (2) shall, unless their seats become vacant earlier by 
resignation, death or otherwise, be entitled to hold office for three years and 
shall be eligible for renomination. 

(4) The functions of the Committee may be exercised notwithstanding any 

vacancy therein. 

* 

(5) The Committee may appoint such and so many sub-committees as it 
deems fit and may appoint to them persons who are not members of the 
Committee to exercise such powers and perform such duties as may, subject 
to such conditions, if any, as the Committee may impose, be delegated to them 
by the Committee. 

(6) The Committee may, subject to the previous approval of the Central 
Government, make bye-laws for the purpose of regulating its own procedure 
and the transaction of its business. 

[a] The words “Part A State and Part B” were omitted by 3 A. L. O., 1956 [w. r. e. f. 
1-11-1956]. [b] Substituted for “Part C States”, ibid. 

\ 

4. Central Food Laboratory. 

(1) The Central Government may, by notification in the Official Gazette,— 

(a) establish a Central Food Laboratory; or 

(b) specify any laboratory or institute as a Central Food Laboratory; 

to carry out the functions entrusted to the Central Food Laboratory by this 

Act or any rules made under this Act. 

(2) The Central Government may, after consultation with the Committee, 
make rules prescribing— 

(a) the functions of the Central Food Laboratory; 

(b) the procedure for the submission to the said Laboratory of samples of 

articles of food for analysis or tests, the forms of the Laboratory's 
reports thereon and the fees payable in respect of such reports; 
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(c) such other matters as may be necessary or expedient to enable the said 
Laboratory to carry out its functions. 

General provisions as to food 

5 # Prohibition of import of certain articles of food. 

No person shall import into India— 

(i) any adulterated food; 

(ii) any misbranded food; 

(Hi) any article of food for the import of which a licence is prescribed, 
except in accordance with the conditions of the licence; and 

(wjl'any article of food in contravention of any other provision of this Act or 
of any rule made thereunder. 

6 # Application of law relating to sea customs and powers of Customs 
Officers. 

(1) The law for the time being in force relating to sea customs and to goods, 
the import of which is prohibited by section IS of the Sea Customs Act, 1878 
shall, subject to the provisions of section 16 of this Act, apply in respect of 
articles of food, the import of which is prohibited under section 5 of this Act, 
and officers of Customs and officers empowered under that Act to perform the 
duties imposed thereby on a Customs Collector and other officers of Customs 
shall have the same powers in respect of such articles of food as they have for 
the time being in respect of such goods as aforesaid. 

(2) Without prejudice to the provisions of sub-section (l) the Customs 
Collector, or any officer of the Government authorised by the Central Govern¬ 
ment in this behalf, may detain any imported package which he suspects to 
contain any article of food the import of which is prohibited under section 5 
of this Act and shall forthwith report such detention to the Director of the 
Central Food Laboratory and, if required by him, forward the package or send 
samples of any suspected article of food found therein to the said Laboratory. 


*7® Prohibition of manufacture, sale, etc., of certain articles of food. 

No person shall himself or by any person on his behalf manufacture for sale, 
or store, sell or distribute— 


(i) any adulterated food; 

(ii) any misbranded food; 

(Hi) any article of food for the sale of which a licence is prescribed, except 
in accordance with the conditions of the licence; 

(iv) any article of food the sale of which is for the time being prohibited by 
the Food (Health) Authority with a view to preventing the outbreak or 


spread of infectious diseases; or 
(v) any article of food in contravention of any other 
of any rule made thereunder. 


provision of this Act or 


Section 7 — Note 1 

[1] It is not the object of the Act to make 
storage or distribution otherwise than for sale 
any more than the manufacture of it. The 
words ‘for sale 1 in the section should be read 
into the words ‘store’ and ‘distribute’ appear¬ 
ing in the section. Therefore it is only storage 
for sale tjiat is prohibited under section 10 
and not storage simpliciter. 1959 Ker 190(194) 
[AIR V 40 C 05] : I L R (1959) Ker 50 : 1959 
Cri L Jour 712 (DB). (Number of bags filled 
with pepper found in premises of its exporter— 
Bags marked with name of city of Calcutta— 
Pepper found adulterated with deteriorated 
ana light berries —Held in the circumstances 
that it could be presumed under S. 114, Evi¬ 


dence Act, that pepper had been stored for 
sale.) * 1960 Andh Pra 306 (366, 307) [AIR 
V 47 C 117] : I960 Cri L Jour 886. (Mere 

storing of adulterated ghee by hotel keeper 
with intent to serve or use it in preparation of 
food — No evidence to show that it was ac¬ 
tually so used—No offence under S. /•) 

[2] The provisions of Ss. 7 and 10 make it 
quite clear that the person who can be punish¬ 
ed for committing the offence is not only the 
person who actually sells the adulterated food, 
but also the person on whose behalf the 
adulterated food is sold. 1900 All 117 (118) 
[AIR V 47 C 22] : ILR (1959) 2 All 121: 1900 
Cri L Jour 198 (DB). (Sale by servant—His 
master is also guilty of the offence.) * 1959 
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Section 7 — Note 1 (contd.) 

Bom 497 (498) [AIR V 46 C 148] : ILR (1959) 
Bom 1108 : 1959 Cri L Jour 1306. (Do.) 

[3] Every person, be he an employer or an 
agent is prohibited from selling adulterated 
food and infringement of the prohibition is 
bv S. 16, penalised. If the owner of U shop in 
which adulterated food is sold is without 
proof of mens rea liable to be punished tor 
sale of adulterated food, there is no reason 
why an agent or a servant of the owner is not 
liable to be punished for contravention of the 
same provision unless he is shown to have 
amity knowledge. 1961 S C 631 (632, 633) 
{A I R V 48 C 96] : 1961 (1) Cri L Jour 747. 
(AIR 1959 Mad 185, Overruled.) * 1961 Assam 
128 (129) [A I R V 48 C 40] : 1961 (2) Cri L 
Jour 456 (SB). 

(But see 1960 Ker 13 (13) [AIR V 47 C 4] : 
ILR (1959) Ker 640 : 1960 Cri L Jour 69 (DB). 
* l’60) 1960 Ker L T 773 (773) * 1960 Mys 
80 (82, 83) [AIR V 47 C 21] : 1960 Cri L Jour 
494 (DB). (A servant who sells milk for his 
master comes within the mischief of the word 
‘distribute’ contained in S. 7. 'Knowledge’ 
is not a necessary ingredient of any offence 
under S. 7. AIR 1959 Mad 185, Dissented 

from.) 

[4] Where the prosecution has failed to 
prove that an article was sold by the accused 
as an article of food and there is positive 
evidence on behalf of the accused that he sold 
the article for external use only, he cannot be 
held guilty under R. 44 (h). 1958 Andh Pra 
681 (682, 683) [AIR V 45 C 198] : 1958 Cri L 
Jour 1375. 

[5] Where a person sells mustard oil which 
is found to be mixed not with other edible 
oils but with a foreign ingredient, it is true he 
does not infringe R. 44, but he infringes 
S. 7 (i) which is an entirely different provision. 
(’61) 1961 (2) Cri L Jour 447 (447) (All). 

[6] If an accused, a dealer in black-gram 
flour, was found to have stored and exposed 
for sale to the public in his shop some article 
purporting to be black-gram flour, a sample 
recovered from which, on chemical analysis, 
was found to contain 95.9 per cent, calcium 
carbonate and 3.6 per cent, sand with no 
black-gram flour in it at all, the accused stor¬ 
ed in his shop ‘'misbranded food” although 
the article stored did not constitute “food” as 
defined in S. 2 (v) and a conviction under 
S. 7 (1) read with* S. 16 (1) (a) should follow. 
1959 Ker 217 (217) [A I R V 40 C 77]: 1959 
Cri L lour 840 (DB). (There was, however, no 
conviction in this case as prosecution evi¬ 
dence was not believed.) 

[7] Under the Act and the rules framed 
thereunder, the moisture content of butter 
should not exceed 16 per cent. The fact that 
in butter obtained bv the hand-churning pro¬ 
cess adopted in village parts it is impossible 
and is not practicable to avoid the higher 
percentage of moisture is no justifiable de¬ 
fence in a prosecution for selling butter con¬ 
taining more than the permitted moisture con- 
tecfc which is contrary to the Rules. (’58) 
1958-2 Mad L Jour 408 (411). 


[8] Sale of mixture of buffalo milk and 
cow milk—Proportion of mixture not known— 
On analysis sample found to contain less than 
prescribed minimum non-fatty solids for cow 
milk—Accused is guilty under S. 10 read with 
S. 19. 1901 All 590 (593) [A I R V 48 G 150] 
(FB). (AIR 1900 All 504, Overruled.) 

[9] Where there is no evidence that the ad¬ 
mixture of empty shells of pepper could have 
injurious effect when consumed, and there is 
no evidence to show what is considered to be 
good pepper and pepper may be good though it 
may not be the best quality pepper, in the 
absence of any standard prescribing the quality 
of good pepper, the conviction of the accused 
for selling pepper mixed with a large per¬ 
centage of pepper shells, as good pepper can¬ 
not be sustained. 1959 All 500 (503, 504) 
[A I R V 40 C 128] : I L R (1958) 2 All 018 : 
1959 Cri L Jour 930 (DB). 

[10] Where there is absolutely no evidence 
to show that the article seized is an imitation 
or is a substitute for such an article or that 
it resembles another article of food under the 
name of which it was sold, the report of the 
analyst which has only given the analysis of 
the contents would not go to provfc that it was 
imitation or a substitute. 1958 Andh-Pra 081 
(083) [AIR V 45 C 198]: 1958 Cri L Jour 1375. 

[11] The Court has nothing to do with the 
discretion of the Public Analyst in recom¬ 
mending or not recommending the prosecution 
of the accused. So far as the Courts are con¬ 
cerned if the milk is adulterated, it is an 
offence and the offenders have to be punished 
if they are prosecuted. It is for the Govern¬ 
ment to choose to prosecute them or not. 1900 
Mys 80 (82) [A I R V 47 C 21] : 1900 Cri L 
Jour 494 (DB). 

[12] Where three cases under S. 10 (1) (a) 
read with S. 7 (v) of the Act were tried jointly, 
with the consent of the prosecution and one 
set of evidence was given in the cases and the 
Magistrate wrote one judgment it was held 
that since the three offences of the same nature 
committed in the course of twelve months 
might be charged and tried together in view 
of the provisions of Cri. P. C., the procedure 
adopted by the Magistrate was proper. (’58) 
1958 Cri L Jour 109 (2) (172) (Cal). 

[13] Rule A. 11.05, App. B. of the Act shows 
that butter, as referred to in the Act implies 
the product prepared exclusively from the milk 
or cream of cow or buffalo or both. Hence 
even if there is some admixture of goat butter 
and other butter it would not fall within the 
definition. 1901 Mad 198 (199) [A I R V 48 C 
50] : 1901 (1) Cri L Jour 075. 

[14] Accused caught, filling empty tins with 
embossed marks of different particular brands 
displayed on them, with mustard oil from a 
barrel bearing no particular braftd — After 
filling, tins sealed — Accused are guilty of 
offence of misbranding without proof of adul¬ 
teration or any intention to mislead or deceive 
the public — Question is whether the public 
are likely to be deceived. 1901 Tripura 18 
(21) [AIR V 48 C 7] : 1901 (2) Cri L Jour 152. 
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ANALYSIS OF FOOD 

* 

8 . Public analysts. 

The State Government may, by notification in the Official Gazette, appoint 
persons in such number as it thinks fit and possessing such qualifications as 
may be prescribed, to be public analysts and define the local areas over which 
■they shall exercise jurisdiction : 

Provided that no person who has any financial interest in the manufacture, 
import or sale of any article of food shall be so appointed: 

Provided further that the State Government may appoint one public analyst 
■for two or more local areas, such local areas being regarded as one unit for the 

purposes of this Act. 


I 

9. Food inspectors. 

(1) Subject to the provisions of section 14 the State Government may, by 
■notification in the Official Gazette, appoint persons in such number as it thinks 
fit, having the prescribed qualifications to be food inspectors for the purposes 
of this Act, and they shall exercise their powers within such local areas as that 

■Government may assign to them: 

Provided that no person who has any financial interest in the manufacture, 
import or sale of any article of food shall be so appointed. 

(2) Every food inspector shall be deemed to be a public servant within the 
meaning of the Indian Penal Code. 


io. Powers of food inspectors. 

(l) A food inspector shall have power— 

(a) to take samples of any article of food from— 

(i) any person selling such article; 

(H) any person who is in the course of conveying, delivering or pre¬ 
paring to deliver such article to a purchaser or consignee; 

(Hi) a consignee after delivery of-any such article to him; and _ 

1960 Cri L Jour 198 (DB). (Similar argument 
with regard to the appointment of Public 
Analyst was rejected in AIR 1900 All 549 
(FB) and this case was overruled on that 
point.) 

[2] Sanitary Inspectors can be appointed 
by virtue of their office as Food Inspector 
under S. 9. 1961) Andh-Pra 282 (2S2) 1_A I R 
V 47 C 86] : 1960 Cri L Jour 509. 

Section 10 — Note 1 

[1] Though the section is headed as “Powers 
of Food Inspect6rs” all the sub-sections of it 
do not deal with powers of a Food Inspector, 
some deal with his powers and some with his 
duties. A vendor can be punished for pre¬ 
venting an Inspector from exercising his po¬ 
wers under the Act but cannot be punished 
for preventing him from doing his duties. 
1959 All 753 (754) f A I R V 40 C 222] : 1959 
Cri L Jour 1382. (Refusal to accept the price 
of the sample taken by the Inspector is not 
an offenco and a vendor cannot be punished 

for the same.) 

[21 It is not obligatory on the part of the 
Food Inspector to seize the entire stock in the 
shop at the time of purchasing the article for 
the purpose of analysis. I960 Andh-Pra 90 
(97) [AIR V 47 C 32] : 1960 Cri L Jour 212. 

[3] If a person selling the article leaves the 
shop he prevents the Food Inspector from 


Section 8 — Note 1 

[1] A person appointed as Public Analyst 
under the U. P. Pure Food Act, 1950, which 
Act was repealed by virtue of S. 25 of this 
Act, cannot be deemed a Public Analyst for 
the purposes of this Act. 1960 All 548 (540) 
[AIR V 47 C 151] : I960 Cri L Jour 1175 
<FB). (AIR I960 All. 117, Overruled on this 
point.) 

[2j The word ‘person’ in S. 8 does not neces¬ 
sarily mean that the person should be des¬ 
cribed by name. It is open to the State Gov¬ 
ernment to appoint a person holding a parti¬ 
cular office as a Public Analyst provided the 
other requirements of S. 8 are satisfied. 1960 
Guj 34 (36) [AIR V 47 C 13] : 1960 Cri L Jour 
1582 (DB). (Government appointing Officer 
in charge of Public Health Laboratory of 
certain Municipality as Public Analyst — 
Power of appointment not delegated — On 
leave of the officer, municipality appointing 
another to officiate in his place—Such person 
not a Public Analyst.) 

Section 9 — Note 1 

[1] A Food Inspector duly appointed under 
the previous Act, who takes samples of adul¬ 
terated milk under the provisions of the pre¬ 
sent Act is a person competent to act as such 
when the offence takes place. 1960 All 117 
4118) [AIR V 47 C 22] : ILR (1959) 2 All 121: 

[Vol. 13.] 2 A.M. 7. 
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(b) to send such sample for analysis to the public analyst for the local area 

within which such sample has been taken; 

(c) with the previous approval of the health officer having jurisdiction in the 

local area concerned, or with the previous approval of the Food (Health) 
Authority, to prohibit the sale of any article of food with a view to 
preventing the outbreak or spread of any infectious disease. 

(2) Any food inspector may enter and inspect any place where any article of 
food is manufactured, stored or exposed for sale and take samples of such 
articles of food for analysis. 

(3) Where any sample is taken under clause (a) of sub-section (1) or sub¬ 
section (2), its cost calculated at the rate at which the article is usually sold to 
the public shall be paid to the person from whom it is taken. 

(4) If any article intended for food appears to any food inspector to be 
adulterated or misbranded, he may seize and carry away or keep in the safe 

custody of the vendor such article in order that it may be dealt with as herein¬ 
after provided. 

(5) The power conferred by this section includes power to break open any 
package in which any article of food may be contained or to break open the 
door of any premises where any article of food may be kept for sale: 

Provided that the power to break open the door shall be exercised only after 
the owner or any other person in occupation of the premises, if he is present 
therein, refuses to open the door on being called upon to do so: 

Provided further that the food inspector shall, in exercising the powers of 
entry upon, and inspection of any place under this section, follow, as far as 
may be, the provisions of the Code of Criminal Procedure, 1898, relating to the 

search or inspection of a place by a police officer executing a search warrant 
issued under that Code. 


Section 10 — Note 1 (contd.) 
taking sample as authorised by the Act. Sec¬ 
tion 10 (4) does not deal with taking of sam¬ 
ples at all and the fact that the Food Inspector 
could have taken away the entire stock under 
S. 10 (4) would not amount to taking of 
sample. Further supposing that there were 
two methods of obtaining sample one under 
S. 10 (1) and the other under S. 10 (4), it is 
not necessary that the prevention to be ‘pre¬ 
vention* under S. 16 (b) should have been 
prevention in both the methods before action 
could be taken against the accused. In cases 
of prevention overt act on the part of the ac¬ 
cused is not necessary. But even if considered 
.necessary if a person disappears from the 
shop, he has done an overt act by means of 
which he has made it impossible for the Food 
Inspector to obtain a sample from him. 1961 
All 103 (104) [A I R V 48 C 27] : 1961 (1) Cri 
L Jour 204 (DB). (AIR 1957 Punj 99, Diss . 

/row.) 

Sub-section (7) 


[4] Section 10 (7) comes into play only when 
samples are taken. It is introduced by way 
of guarantee that the Sanitary Inspector has 
taken the particular sample from the accused. 

1958 Mad 382 (383) [AIR V 45 C 122] : 1958 
Cri L Jour 915. 


[5] The direction given by S. 10 (7) is pre¬ 
fixed by the words “as far as possible” and 
consequently, it is not absolute in its terms. 
The language thus shows that the provision 
for calling two persons as witnesses is direc¬ 
tory and not mandatory and consequently 


the irregularity in not complying with it in 
terms would not vitiate the whole trial. 1960 

Madh-Pra 179 (180) [A I R V 47 C 80] : 1960 
Cri L Jour 913*1960 Andh-Pra 96 (97) [AIR 
V 47 C 32] : 1960 Cri L Jour 212*(’58) 1958 
Andh, L T 760 (760). (Non-compliance is a 
curable irregularity.) 

[See also 1960 Mys 80 (82) LAIR V 47 C 21]: 
1960 Cri L Jour 494 (DB). (A contravention 
of S. 10 (7) does not per se vitiate the prosecu¬ 
tion. Essential test is one of prejudice to the 
accused apart from the’ reliability of the evi¬ 
dence adduced.)] 

[But see 1959 Ker 351 (352) [A I R V 46 C 
117] : 1959 Cri L Jour 1323 (DB\ (Where 
the Food Inspector has not complied with 
S. 10 (7) conviction cannot be entered. Even 
if treated as an irregularity it cannot be said 
that accused was not prejudiced by the omis- 
sion.)*1960 Ker 356 (358) [AIR V 47 C 166] : 
1960 Cri L Jour 1467 (DB). (The non -com¬ 
pliance with the requirements of sub-sec. (7) 
of S. 10 is a serious irregularity causing pre¬ 
judice to accused.)] 

[0J The expression “as far as possible” used 
in sub-s. (7) is intended to obviate the neces¬ 
sity of the presence of two persons and secur¬ 
ing their signatures if the circumstances 
under which the Inspector takes the sample 
were such that there could not possibly be 
two persons present at the time. It does not 
mean that when two persons are available he 
can dispense with them and take protection 
under the expression “as far as possible”. 
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( 6 ) Any material found in the possession of a manufacturer of any article of 
food or in any of the premises occupied by him as such and being apparently 
of a kind which may be employed for purposes of adulteration and for the 
possession of which he is unable to account to the satisfaction of the food 
inspector, maybe seized by the food inspector and if necessary a sample of such 
material submitted for analysis to a public analyst. 

(7 / Where the food inspector takes any action under clause (a) of sub¬ 
section (l), sub-section (a), sub-section (4) or sub section (6), he shall, as far as 
possible, call not less than two persons to be present at the time when such 
action is taken and take their signatures. 

(8) Any food inspector may exercise the powers of a police officer under 
section 57 of the Code of Criminal Procedure, 1898 for the purpose of ascertain¬ 
ing the true name and residence of the person from whom a sample is taken or 
an article of food is seized. 

(9) Any food inspector exercising powers under this Act or under the rules 
made thereunder who— 

(a) vexatiously and without any reasonable grounds of suspicion seizes any 

article of food ; or 

(b) commits any other act to the injury of any person without having reason 

to believe that such act is necessary for the execution of his duty 

shall be guilty of an offence under this Act and shall be punishable for such 
offence with fine which may extend to five hundred rupees. 


11* Procedure to be followed by food inspectors. 

(1) When a food inspector takes a sample of food for analysis, he shall— 

(a) give notice in writing then and there of his intention to have it so 
analysed to the person from whom he has taken the sample ; 

(b) except in special cases provided by rules under this Act separate the 
sample then and there into three parts and mark and seal or fasten up 
each part in such a manner as its nature permits ; 

(c) (i) deliver one of the parts to the person from whom^the sample has been 

taken ; and 

(ii) send another part for analysis to the public analyst ; and 


Section 10 — Note 1 (co td.) 

1959 Mad 118 (118,119) [AIR V 46 C 38] : 
1959 Cri L Jour 336. 

[But see (*59) 1959 All L Jour 624 (625, 
626). (AIR 1959 Mad 118, Dissented from.)] 

[7] Law does not require that the witnesses 
called by the Food Inspector while taking 
action under sub-ss. 1 la), 2, 4 or 6, or any 
of them should be examined at the time of 
trial. In the circumstances of any particular 
case, the prosecution may choose to examine 
one or more of these witnesses. If the Court is 
unable to place full faith on the evidence of 
the concerned Food Inspector the non-exa¬ 
mination of the attestors may assume import¬ 
ance. 1960 Mys *0 (82) [AIR V 47 C 21]: 1960 
Cri Tj Jour 494 (DB). 

[8] Sub-section (7) of S. 10 of the Preven¬ 
tion of Food Adulteration Act requires a Food 
Inspector to do no more than call two persons 
to witness the seizure and the sampling of 
food suspected to be adulterated. He has no 
power to compel them to be present. The 
words ‘as far as possible* occurring in sub- 
s. (7) of S. 10 indicate that this is a mere 
directory provision and not a mandatory pro¬ 
vision, the contravention of which, would 
have the effect of rendering the seizure illegal 


and the subsequent prosecution invalid even 
if there be no prejudice. (’61) 1961-2 Andh 
W R 90 (91). 


Section 11 — Note 1 

[1] Section 11 does not deal with a Food 
Inspector’s powers at all; it prescribes the 
procedure to be followed by him when he 
takes the sample; in other words, it lays 
down his duties. 1959 All 753 (754) [AIR 
V 46 C 222] : 1959 Cri L Jour 1382. (The 
vendors by refusing to accept the notice and 
one part of the sample offered by a Food 
Inspector, held could not be said to have 
prevented him from exercising his powers or 
even from performing his duties.) 

[2] Notice in writing of taking sample for 
analysis should be given to accused from 
whom sample is taken — Notice addressed to 
first accused who was owner of shop, served on 
second accused from whom sample is taken 
—Not sufficient service of notice on second 
accused — Failure to issue notice to second 
accused is vital defect vitiating prosecution. 

1960 Ker 356 (358) [AIR V 47 C 166J : 1960 
Cri L Jour 1467 (DB). 
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(in) retain the third part for production in case any legal proceedings are 
taken or for analysis by the Director of the Central Food Laboratory 
under sub-section 12) of section 13, as the case may be. 

(2) If the person from whom the sample has been taken declines to accept 
one of the parts, the food inspector shall send intimation to the public analyst 
of such refusal * and thereupon the public analyst receiving a sample for 
analysis shall divide it into two parts and shall seal or fasten up one of those 
parts and shall cause it, either upon receipt of the sample or when he delivers 
his report, to be delivered to the food inspector who shall retain it for produc¬ 
tion in case legal proceedings are taken. 

(3) When a sample of any article of food is taken under sub-section (l) or 
sub-section (2) of section 10, the food inspector shall send a sample of it in 
accordance with the rules prescribed for sampling to the public analyst for the 

local area concerned. 

(4) An article of food seized under sub-section (4) of section 10, shall be 
produced before a Magistrate as soon as possible : 

Provided that in the case of any article of which samples have been sent to 
the public analyst for analysis it may be produced on or after the receipt of 
the report of the public analyst : 

Provided further that if an application is made to the Magistrate in this 
behalf by the person from whom any article of food has been seized, the 
Magistrate shall by order in writing direct the food inspector to produce such 
article before him within such time as may be specified in the order. 

(5) If it appears to the Magistrate on taking such evidence as he may deem 
necessary that the article of food produced before him under sub-section (4) 
is adulterated, he may order it— 

(a) to be forfeited to the local authority, or 

(b) to be destroyed at the cost of the owner or the person from whom it was 
seized so as to prevent its being used as human food, or 

(c) to be so disposed of as to prevent its being again exposed for sale or used 

for food under its deceptive name, or 

(d) to be returned back to the owner for being sold under its appropriate 
name, after taking adequate guarantee from the owner. 

(6) If it appears to the Magistrate that any such article of food is not 
adulterated the person from whose possession the article was taken shall be 
entitled to have it restored to him and it shall be in the discretion of the 
Magistrate to award such person from such fund as the State Government may 
direct in this behalf, such compensation not exceeding the actual loss which 
he has sustained as the Magistrate may think proper. 


12. Purchaser may have food analysed. 

Nothing contained in this Act shall be held to prevent a purchaser of any 
article of food other than a food inspector from having such article analysed 
by the public analyst on payment of such fees as may be prescribed and from 
receiving from the public analyst a report of his analysis . 

Provided that such purchaser shall inform the vendor at the time of pur¬ 
chase of his intention to have such article so analysed : 

Provided further that the provisions of sub-section (1), sub-section (2) and 
sub-section (3) of section 11 shall, as far as may be, apply to a purchaser, of 
article of food who intends to have such article so analysed as they apply to a 
food inspector who takes a sample of food for analysis : _ 


Section 12 — Note 1 

[1] If the appointment of a Sanitary Inspec¬ 
tor as a Food Inspector is valid, he cannot be 
a purchaser within the meaning of S. 12, as 


the section specifically excludes him from the 
category of purchasers. 1900 Andh Pra 282 
(280) [AIR V 47 C 80]: 1900 Cri L Jour 509. 
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Provided also that if the report of the public analyst shows that the article 
of food is adulterated, the purchaser shall be entitled to get refund of the fees 
paid by him under this section. 

13 # Report of public analyst. 

(1) The public analyst shall deliver, in such form as may be prescribed, a 
report to the food inspector of the result of the analysis of any article of food 
submitted to him for analysis. 

(2) After the institution of a prosecution under this Act the accused vendor 
or the complainant may, on payment of the prescribed fee, make an application 
to the Court for sending the part of the sample mentioned in sub-clause (i) or 
sub-clause (in) of clause (c) of sub-section (1) of section 11 to the Director of 
the Central Food Laboratory for a certificate ; and on receipt of the application 
the Court shall first ascertain that the mark and seal or fastening as provided 
in clause (b) of sub-section (1) of section 11 are intact and may then despatch 
the part of the sample under its own seal to the Director of the Central Food 
Laboratory who shall thereupon send a certificate to the Court in the prescribed 
form within one month' from the date of receipt of the sample, specifying the 
result of his analysis. 

(3) The certificate issued by the Director of the Central Food Laboratory 
under sub-section (2) shall supersede the report given by the public analyst 
under sub-section (1). 

(4) Where a certificate obtained from the Director of the Central Food 
Laboratory under sub-section (2) is produced in any proceeding under this Act, 
or under sections 272 to 276 of the Indian Penal Code, it shall not be necessary 
in such proceeding to produce any part of the sample of food taken for analysis. 

(5) Any document purporting to be a report signed by a public analyst, 
unless it has been superseded under sub-section (3), or any document purport¬ 
ing to be a certificate signed by the Director of the Central Food Laboratory, 
may be used as evidence of the facts stated therein in any proceeding under 
this Act or under sections 272 to 276 of the Indian Penal Code : 

Provided that any document purporting to be a certificate signed by the 
Director of the Central Food Laboratory shall be final and conclusive evidence 
of the facts stated therein. 

MISCELLANEOUS 


14L Import of food and sale of food in railway and other premises. 

(1) The Central Government may, by notification in the Official Gazette, 
appoint any person to exercise the powers of a food inspector under sections 10 
and 11,— 

(a) at any major port, air port or land customs station in respect of any 
article of food which is being imported through such port or station ; 


Section 13 — Note 1 

[11 Though under S. 13 (5) the report of a 
Public Analyst is admissible in evidence, 
such a special rule of evidence cannot abro¬ 
gate the general rule of evidence, regarding 
proof of facts. Facts can always be proved by 
oral evidence and by evidence of experts. 
I960 Guj 34 (37) [AIR V 47 C 13] : I960 Cri 
L Jour 1582 (DB). (Oral evidence of Food 
Inspector, as an expert in the analysis of food 
and milk, was held admissible.) 

[2] There is no direction in the rules framed 
under the Act to the effect that the report of a 
Public Analyst shall not be admissible in 
evidence without due compliance with certain 
rules. Public Analyst’s report can be taken 
into consideration even in a case where there 
i$ non-compliance with some of the rules, the 


rules being directory in nature. (’57) 1957 All 
L Tour 89 (90). 

[3] Where the law has prescribed in the 
case of milk the minimum content of non-fat 
solids all lumped together, it is not necessary 
for the Public Analyst to give a quantitative 
break up of different kinds of non-fat solids in 
his report, i960 Madh-Pra 125 (126) [AIR 
V 47 C 56] : 1960 Cri L Jour 487. 

[4] The certificate issued by the Director of 
the Central Food Laboratory under sub-s. (2) 
supersedes the report given by the public 
analyst under sub-s. (1). (’58j 1958-2 Mad L 
lour 408 (410). (Sale of country butter — Per¬ 
centage of moisture and other fats as given in 
Director’s certificate exceeding those in Public 
analyst’s report—Former is final.) 
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(b) in respect of any railway station or group of railway stations where food 
is being sold : 

Provided that the Central Government may, instead of making any appoint 

ment under this section, authorise any food inspector in any State in'which 

the major port, air port or land customs station or railway station is situate to 
exercise such powers. 

(2) Every person appointed or authorised under sub-section *(l) shall be 
deemed to be a food inspector for the purposes of this Act. 

13. Notification of food poisoning. 

The State Government may, by notification in the Official Gazette, require 
medical practitioners carrying on their profession in any local area specified in 
the notification to report all occurrences of food poisoning coming within 
their cognizance to such officer as may be specified in the notification. 

IS. Penalties. 

(l) If any person— 

(a) whether by himself or by any person on his behalf imports into India or 

manufactures for. sale, or stores, sells or distributes, any article of food 

in contravention of any of the provisions of this Act or of any rule made 
thereunder, or # J 

(b) prevents a food inspector from taking a sample as authorised by this 

(c) prevents a food inspector from exercising any other power conferred on 
him by or under this Act, or 

Section 16 — Note 1 

[1] Where an accused is charged for selling 
adulterated milk, the first essential requisite 
to be established is that the milk from which 
the Inspector gets a small quantity from the 
vendor as sample is intended for sale. 1959 

Mad 333 (333, 334) [AIR .V 46 C 96] : 1959 
CriL Jour 997. 

[2] Rule 49 (2) applies to any food or in¬ 
gredient of food which'is ultimately intended 
for sale whether directly as such or as part of 
some other food prepared with it. Hence 
where chilly-paste is kept in an imperfect 
container (untinned container) in a hotel, the 
rule will be attracted as the chilly-paste is 
intended for use in the -preparation made in 
the hotel. (’60) 1960-1 Mad L Jour 86 (86). 

[3] A co-operative society and its secretary 
can be separately convicted for anloffence 
under S. 16 (1). 1958 Mad 183 (183,184) [AIR 
V 45 C 53] : 1958 Cri L Jour 527. 

[4] Where in atrial of an offence under 
s -(1) against a co-operative milk'society 
the evidence disclosed that the day to day 
business of selling the milk was done by the 
clerk of the Society and the secretary, who 
was only a honorary secretary, was not going 
to the society daily and the business was left 
in the hands of the clerk with a check over 
him by the secretary, it would not make the 
Secretary a person who at the time of the 
offence was in charge and was responsible to 
the Society for the conduct of the business, 
within the meaning of S. 17 (1). In the absence 
ot such evidence the conviction of the secre¬ 
tary under S. 16 (1) cannot be upheld. 1958 
Mad 183 (183, 184) [AIR V 45 C 53] : 1958 
Cri L Jour 527. 


[5] If a person disappears from a shop, he 
does an overt act by means of which he makes 
it impossible for the Food Inspector to obtain 
a sample from him. Apart from this fact, in 
cases of prevention an overt act is not neces¬ 
sary. 1961 All 101(104) [AIR V 48 C 27] • 

i" 1 - £ ri L T° ur 204 (° B )- (AIR 1957 

Punj 99, Dissented from.) 

[But see 1957 Punj 99 (100) [AIR V 44 
C 50] : 1957 Cri L Jour 056. (Refusal to give 
the sample even on payment is not the same 
thing as prevention which need not have an 
element of physical obstruction but involves 
some act which hinders an Inspector from 
taking a sample.)] 

[0] Even if there were two methods of ob¬ 
taining sample, one under S. 10 (1) and the 
other under S. 10 (4\ is is not necessary that 
the prevention to be prevention under S. 16(b) 
should have been prevention in both the 
methods before action could be taken against 
the accused. 1961 All 103 (104) [A I R V 48 
C 27] : 1961 (1) Cri L Jour 204 (DB). 

[7] The refusal of the vendors to receive 
the price of the sample and the notice and 
to sign the receipt and the libels does not 
amount to their preventing the Inspector from 
taking a sample and hence, the vendors can- 
not be said to have committed the offence 
under S. 16 (1) (b) by such refusal. 1959 All 
753 (754) [AIR V 48 C 222] : 1959 Cri L Jour 

[8] Sale of mixture of buffalo milk and cow 
milk—Proportion of mixture not known—On 
analysis sample found to contain less than 
prescribed minimum of non-fatty solids for 
cow milk Mixture is adulterated milk and 
accused is guilty under S. 10 read with S. 7. 
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■(d) being a manufacturer of an article of food, has in his possession, or in 
any of the premises occupied by him, any material which may be 
employed for the purpose of adulteration, or 

(e) being a person in whose safe custody any article of food has been kept 

under sub-section (4) of section 10, tampers or in any other manner 
interferes with such article, or 

(f) uses any report or certificate of a test or analysis made by the Director 

of the Central Food Laboratory, or by a public analyst or any extract 
thereof for the purpose of advertising any article of food, or 

(g) whether by himself or by any person on his behalf gives to the purchaser 

a false warranty in writing in respect of any article of food sold by him, 

he shall, in addition to the penalty to which he may be liable under the provi¬ 
sions of section 6, be punishable— 


(i) for the first offence, with imprisonment for a term which may extend to 

one year, or with fine which may extend to two thousand rupees, or 
with both ; 

(ii) for a second offence with imprisonment for a term which may extend to 
two years and with fine : 

Provided that in the absence of special and adequate reasons to the 
contrary to be mentioned in the judgment of the Court, such imprison¬ 
ment shall not be less than one year and such fine shall not be less than 
two thousand rupees ; 


Section 16— Note 1 (contd.) 

1901 All 590 (Prs 5, 7) [AIRV48C 150] 
(FB). (AIR 1900 All 504, Overruled.) 

[9] Accused caught filling empty tins with 
embossed marks of different particular brands 
displayed on them, with mustard oil from a 
barrel bearing no particular brand — After 
filling tins sealed — Accused are guilty of 
offence of*misbranding without proof of adul¬ 
teration or any intention to mislead or deceive 
the public. 1961 Tripura 18 (21) [AIR V 48 
C 7] : 1901 (2) Cri L Jour 152. 

[10] ‘Butter* as defined in the rules framed 
under the Prevention of Food Adulteration 
Act means the product prepared from the 
milk or cream of cow or buffalo or both. 
Hence even if there is some admixture of 
butter prepared from goats’ milk with other 
butter, such stuff will not fall within the 
definition of butter as defined by the rules 
and the sale of such stuff would not be a 
punishable offence under the Act. 1901 Mad 
198 (199) [A I R V 48 C 50] : 1901 (1) Cri L 
Jour 675. 

[11] Every person, be he an employer or an 
agent, is prohibited from selling adulterated 
food and infringement of the prohibition is by 
S. 16 penalised. If the owner of a shop in 
which adulterated food is sold is without 
proof of mens rea liable to be punished for 
sale of adulterated food, there is no reason 
why an agent or a servant of the owner is not 
liable to be punished for contravention of the 
same provision unless he is shown to have 
guilty knowledge. 1901 S C 631 (032) [AIR 
V 48 C 90] : 1901 (1) Cri L Jour 747. (A I R 
1959 Mad 185, Overruled.) * 1901 Assam 128 
(129) [A I R V 48 C 40] : 1901 (2) Cri L Jour 
456 (SB). 

[12] The words ‘which may be employed 
for the purpose of adulteration* appearing in 
S. 10 (1) (d) are not used in the sense ‘is 


capable of being employed for the purpose of 
adulteration.* They are really used in the 
sense that the material is, having regard to 
the circumstances of each particular case, 
likely to be used by the manufacturer con¬ 
cerned for the purpose of adulteration. What 
is punishable under S. 10 (1) (d) is possession, 
by a manufacturer of food, of an adulterant 
in circumstances which lead to the inference 
that he is keeping it for being used by him 
for purpose of adulteration. 1961 Ker 84 (80) 
[AIR V 48 C 26] : ILR (1960) Ker 1420 : 1961 
(1) Cri L Jour 370. 

[13] Clause (a) of S. 16 (1) relates only to 
the manufacture, storage, sale or distribution 
of an article of food. Tea waste is not an 
article of food. Storage of an adulterant by a 
person who is not a manufacturer of food is 
no offence even if the storage is for purposes 
of sale. 1901 Ker 84 (86) [A I R V 48 C 20] : 
I L R (1900) Ker 1426 : 1901 (1) Cri L Jour 
370. 

[14] Clause(ii) is not applicable unless cl. (i) 
has been applied once, i. e., there had been a 
previous conviction under this very Act. 1900 
All 029 (631) [AIR V 47 C 183] : 1960 Cri L 
Jour 1298. (If an act was done when it was 
not punishable under S. 10 because it was not 
in force then, and is repeated after the en¬ 
forcement of the Act which punishes it, it is 
not a repetition of an offence and the offence 
cannot be said to be a second offence.) * 1959 
All 695 (096) [AIR V 40 C 197] : 1959 Cri L 
Jour 1203 (DB). 

[15] On the terms of S. 16 (1) including the 
proviso, for a second offence, first, imprison¬ 
ment and fine must both be imposed; secondly, 
such punishment shall generally be imprison¬ 
ment for not less than one year and fine not 
less than Rs. 2000, thirdly, special and ade¬ 
quate reasons must exist and must be stated 
in the judgment, for imposing a lesser sen- 
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(Hi) for. a third and subsequent offences, with imprisonment for a term 
which may extend to four years and with fine : 

Provided that in the absence of special and adequate reasons to the 
contrary to be mentioned in the judgment of the Court, such imprison¬ 
ment shall not be less than two years and such fine shall not be less 
than three thousand rupees. 

(2) If any person convicted of an offence under this Act commits a like 
offence afterwards it shall be lawful for the Court before which the second or 
subsequent conviction takes place to cause the offender’s name and place of 
residence, the offence and the penalty imposed to be published at the offender’s 
expense in such newspapers or in such other manner as the Court may direct. 
The expenses of such publication shall be deemed to be part of the cost' 
attending the conviction and shall be recoverable in the same manner as a fine. 


Section 16 — Note 1 (contd.) 
fence. (’61) 1961 (1) Cri L Jour 663 (663). 
(Where a Magistrate did not state any reason 
whatever in his judgment, for imposing a 
sentence of fine of Rs. 80 and gave an ex¬ 
planation that the accused was a widow 
and was poor it was held that widowhood, by 
itself had nx> relevance; and it was for the 
Magistrate primarily to exercise his discretion 
within the limits prescribed by law when 
some special circumstances had to be taken 
into consideration.) *1-1960 Madh Pra 125 (126) 
AIR V 47 C 56] : 1960 Cri L Jour 487. (The 
mere possibility that the offender may have 
;ot the milk from another, and sold it without 
mowing that it was adulterated is certainly 
not an adequate reason.) * 1959 All 695 (695) 
[A 1 R V 46 C 197] : 1959 Cri L Jour 1263 
(DB). (Any sentence less than that prescribed 
under the section is illegal.) * (’59) 1959 All 
L Jour 751 (752). (Sentence of imprisonment 
only is illegal.) 

[16] Accused, previous convict —• Only sen¬ 
tence of 3 months rigorous imprisonment and 
fine of Rs. 500 awarded — State not applying 
for enhancement of sentence — Sentence not 
interfered with in appeal. 1960 Guj 34 (37) 
[AIR V 47 C 13] : 1960 Cri L Jour 1582 (DB). 

[17] Charge for offence of selling adultera¬ 

ted oil clubbed with charge for enhanced 
punishment under S. 16 (1) (g) (ii)—Defect in 
charge prejudicing accused — No interference 
in appeal with acquittal of accused. 1960 Ker 
356 (358) [AIR V 47 C 166] : 1960 Cri L Jour 
1467 (DB). J 

[18] For the accusation of a second offence 
under S. 16 (1) (ii) the section provides for the 
enhanced penalty of imprisonment which may 
extend to two years. The case is, therefore, a 
warrant case. When the particulars of the 
first offence are furnished in the complaint 
the Magistrate should try the case under the 
provisions of Chap. XXI of the Cr. P. Code, 
and the proper stage for charging the accused, 
with the previous conviction and of recording 
evidence, if necessary in respect of that charge 
would be the stage mentioned’ in S. 255A. 
1959 Ker 371 (372) [AIR V 46 C 127] : 1959 
Cri L Jour 1330. (Trial of the case under 
Chap. XX of the Code, convicting the accused 
on his own admission of guilt, and ignoring 
the prior conviction on the ground that no 
evidence of that conviction was adduced be¬ 


fore him whereas in reality he gave the pro¬ 
secution no opportunity of adducing such 
evidence is irregular, if not stringent.) 

[19] Offence under, being punishable with 
imprisonment which extends to two years 
must be tried as a warrant case—Trial as 
summons case—Irregularity is curable under 
S. 537, Criminal P. C., when accused is not 
prejudiced by adoption of such wrong proce¬ 
dure. 1961 All 590 (Pr 8) [AIR V 48 C 156] 
(FB). 

[20] Widowhood of the accused by itself is 
not an adequate reason for awarding the- 
lesser punishment. (’61) 1961(1) Cri L Jour 
663 (663) (Ker). 

[21] For a conviction under S. 16 (1) (a) (ii),. 
the second offence need not have been com¬ 
mitted after the conviction for the previous 
offence. The subsequent offence might have- 
been committed before the conviction for the' 
previous offence. The words used in the two 
Cls. (i) and (ii) do not take into consideration 
the date of conviction for the first offence. 
(’59) 1959 All L Jour 751 (753). 

[22] Awarding a previous convict a sen¬ 
tence less than the prescribed one for the rea¬ 
son that the accused was a poor man and was 
running a small dairy is not a judicial exer¬ 
cise of discretion. There is the same law for 
the rich and poor : When the legislature 
decided to lay down a minimum punishment 
to be awarded to a previous convict, that 
punishment must be awarded except in excep¬ 
tional circumstances. Where the sample was- 
found to be adulterated to a nominal extent or 
the adulteration was not an intentional act on 
the part of the*accused, a lesser sentence could 

u a ij ar ^ e( ^’. *° sa ^ a poor man 
should be given a lesser sentence than the 

minimum prescribed sentence would be in one 
way to defeat the purpose of enactment. (’59) 
1959 All L Jour 624 (625). 

[23] Under S. 16 (i) (a) (ii), Prevention of* 
Food Adulteration Act, in case of a second 
offence, the charge of a previous conviction, 
should be framed only after the accused had 
been found guilty and convicted of the maim 
offence charged against him. (’01) ILR (1901). 
Ker 639 (645). 

[24] Report of public analyst—Failure to 
mention in report what quantity of foreign- 
substance is present in sample of article sent 
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17. Offences by companies. 

(1) Where an offence under this Act has been committed by a company, 
every person who at the time the offence was committed was in charge of, and 
was responsible to the company for the conduct of, the business of the 
company, as well as the company, shall be deemed to be guilty of the offence 
and shall be liable to be proceeded against and punished accordingly : 

Provided that nothing contained in this sub-section shall render any such 
person liable to any punishment provided in this Act if he proves that the 
offence was committed without his knowledge or that he exercised all due 
diligence to prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (l), where an offence 
under this Act has been committed by a company and it is proved that the 
offence has been committed with the consent or connivance of, or is attribut¬ 
able to any neglect on the part of, any director, manager, secretary or other 
officer of the company, such director, manager, secretary or other officer shall 
also be deemed to be guilty of that offence and shall be liable to be proceeded 
against and punished accordingly. 

Explanation .—For the purposes of this section— 

(a) "company” means any body corporate, and includes a firm or other 

association of individuals ; and 

(b) “director” in relation to a firm means a partner in the firm. 


18. Forfeiture of property. 

Where any person has been convicted under this Act for the contravention 
of any of the provisions of this Act or of any rule thereunder, the article or 
food in respect of which the contravention has been committed may be 

forfeited to the Government. 


19 . Defences which may or may not be allowed in prosecutions under 

this Act. 

(1) It shall be no defence in a prosecution for an offence pertaining to the 
sale of any adulterated or misbranded article of food to allege merely that the 
vendor was ignorant of the nature, substance or quality of the food sold by 
him or that the purchaser having purchased any article for analysis was not 


prejudiced by the sale. 

Section 16 — Note 1 (contd.) 

for analysis—Conviction cannot be based on 

such report. (*01) 63 Pun L R 37 (39). 

Section 17 — Note 1 

[1] The Secretary of a co-operative milk 
Society, having only supervisory duty, the 
day to day business of selling the milk being 
done by the clerk of the society, cannot be 
said to be a person who at the time of the 
offence was in charge and was responsible 
to the Society for the conduct of the busi¬ 
ness within the meaning of S. 17 (1). 1958 
Mad 183 (184) [AIR V 45 C 53] : 1958 Cri L 
Jour 527. 

[2] Where a co-operative milk society is 
prosecuted for an offence under the Act, the 
liability of its officers is an absolute liability 
as seen from S. 17 (1). It is unnecessary for 
the prosecution to prove that the officers knew 
that the milk offered for sale was adulterated. 
1960 Mys 80 (81) [AIR V 47 C 21] : 1960 Cri 
L Jour 494 (DB). 

[See however 1900 Andh Pra 584 (586) 
FAIR V 47 C 188] s 1900 Cri L Jour 1417. 


(Where there was no evidence to show that 
the accused, a Managing Director of certain 
Company, knew that the article in question 
was misbranded, held that since the essential 
element of knowledge has not been shown to 
have existed, the accused could not be said to 
have consented to or connived at the sale.)] 

[3] Where at the time when a sample of 
the adulterated article was taken, it was found 
that the accused, one of the partners of the 
firm, was in charge of the shop and was 
transacting business on behalf or the firm, it 
was held that the Court below had fallen into 
a grave error in holding that the company 
alone and not the individual partner could be 
prosecuted under the Act. (’59) 19 d 9-2 Andh 
W R 479 (460, 4810_ 

Section 19 — Note 1 

[1] By S. 19 (1) in a prosecution for offence 
pertaining to the sale of any adulterated arti¬ 
cle of food, it is no defence merely to allege 
that the vendor was ignorant of the nature of 
the substance or quality of the food sold by 
him. -Such a defence can only succeed if the 
person charged with selling adulterated food 
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(2) A vendor shall not be deemed to have committed an offence if he 
proves— 


(i) that the article of food was purchased by him as the same in nature 
substance and quality as that demanded by the purchaser and with a 
written warranty in the prescribed form, if any, to the effect that it 
was of such nature, substance and quality ; 

(n) that he had no reason to believe at the time when he sold it that the 
food was not of such nature, substance and quality ; and 

(in) that he sold it in the same state as he purchased it : 

1 rovided that such a defence shall be open to the vendor only if he has 

submitted to the food inspector or the local authority a copy of the warranty 

with a written notice stating that he intends to rely on it and specifying the 

name and address of the person from whom he received it, and has also' sent 
a like notice of his intention to that person : 

Provided further that the warranty given by a person resident in any area 

m which this Act is not in force, shall be a defence to the vendor only if the 

vendor proves to the satisfaction of the Court that he had taken reasonable 

steps to ascertain and did in fact believe in, the accuracy of the statement 
contained in the warranty. 


Any person by whom a warranty as is referred to in sub-section (2) is 
evidence^ be6n ShaU ^ entitled to a PP ear at the hearing and give 



, Cognizance and trial of offences. 

(1) No prosecution for an offence under this Act shall be instituted except 

by, or with the written consent of, the State Government or a local authority 

or a person authorised in this behalf by the State Government or a local 
authority : 

Piovided that a prosecution for an offence under this Act may be instituted 
by a purchaser referred to in section 12, if he produces in Court a copy of the 
report of the public analyst along with the complaint. 

(2) No Court inferior to that of a Presidency Magistrate or a Magistrate of 
the first class shall try any offence under this Act. 


Section 19 — Note 1 (contd.) 
proves that the article of food was purchased 
as the same in nature, substanceand quality 
as that demanded by the purchaser with a 
written warranty in the prescribed form. 
1961 S C 631 (632) [AIR V 48 C 96] : 1981 (1) 
Cri L Jour 747. 

[2] Warranty should form part of contract 
or should accompany the consignment-—War¬ 
ranty given after the seizure of goods and 
produced in court is not good. 1961 Assam 
128 (Pr 5) [AIR V 48 C 40] : 1961 (2) Cri L 
Jour 456 (SB). 


Section 20 — Note 1 

[1] The sanction required by S. 20 is not an 
empty formality. The sanction must show 
that the authority giving the sanction had 
applied his mind to the alleged commission of 
a *. offence by the accused person and was 
satisfied that the accused has to be prosecuted 
for the said offence. The sanction must be for 
the prosecution of specified individuals and 
lor specific offences. Hence a general sanction 

a n ^the Food Inspector to Prosecute 
all offenders ur der the Act before a particu¬ 
lar Court is invalid. 1900 Ker 350 (357) (AIR 
V 47 C 160] ; I960 Cri L Jour 1467 (DB) * 


1961 Ker 84 (85) [AIR V 48 C 20] : ILR (1960) 
Ker 1420 : 1961 (1) Cri L Jour 376. 

[2j Where prosecutions are filed on the 
basis of written consents granted by the com¬ 
petent person or authority, the specification of 
the name of the complainant is not a statu¬ 
tory requirement — the consent being to a 
specified prosecution. The written consent has 
to be filed by the complainant to be enter¬ 
tained and it is not as it the written consent 
will be available to all and sundry to be filed 
before the Magistrate. 1981 S C 1 (4) [AIR 
V 48 C 1J : 1901 (!) SCR 458 : 1901 (1) Cri 
L Jour 170. (AIR 1980 Bom 244, Reversed .) 

[3] There is nothing in S. 20 which requires 
that a person should be appointed by the 
name before he can be authorised to lodge 
complaints. lie can also be appointed by 
virtue of his office. Therefore, Sanitary Ins¬ 
pectors validly appointed under S. 9 as Food 
Inspectors have the power under S. 20 to file 
written complaints by virtue of their office. 
1900 Andh Pra 282 (285) [AIR V 47 C 80] : 
1900 Cri L Jour 509. 

f4] The Commissioner of a Municipality 
does not fall within any of the seven cate- 
gor^es of persons or authorities under S. 20. 
Thfc.efore, the prosecution instituted on a 
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21* Magistrate’s power to impose enhanced penalties. 

Notwithstanding anything contained in section 32 of the Code of Criminal 
Procedure, 1898, it shall be lawful for any Presidency Magistrate or any 
Magistrate of the first class to pass any sentence authorised by this Act, in 
excess of his powers under section 32 of the said Code. 

22 * Protection of action taken in good faith. 

No suit, prosecution or other legal proceedings shall lie against any person 
for anything which is in good faith done or intended to be done under this Act. 


Section 20 — Note 1 (contd.) 
complaint in writing by the Commissioner 
was held to be not valid, even though the 
Sanitary Inspector and the Health Officer of 
the Municipality had subscribed their signa¬ 
tures to the complaint. 1900 Andh Pra 27 
(28) [A I R V 47 C 0] : 1900 Cri L Jour 40 * 
1960 Ker 356 (357) LA I R V 47 C 100] : 1960 
Gri L Jour 1467 (DB). 

[See also (’58) 1958 Cri L Jour 109 (2) (173) 
(Cal). (A prosecution instituted upon the sanc¬ 
tion of the Administrator of the Howrah 
Municipality was held legally defective, not 
being a sanction of ‘local authority* within 
the meaning of S. 2 (viii).)J 

[5] Order by Administrator, Municipal 
Board, empowering Medical Officer of Health, 
Municipal Board, to launch prosecutions — 
Complaint lodged by Medical Officer is proper 
complaint. 1900 All 117 (118) [AIR V 47 
C 22J : ILR (1959) 2 All 121 : 1960 Cri L 
Jour 198 (DB). ( Overruled in AIR 1900 All 
540 (FB) on another point.) 

[6] Lucknow Municipality was held com¬ 
petent to institute prosecution even before 
Government Notification appointing local 
authorities was published on the ground that 
the definition of ‘local authority,’ so far as it 
related to a Municipal Board, which existed in 
the U. P. Pure Food Act,- 1950, was incorpo¬ 
rated in the Central Act without being repeal¬ 
ed and was, therefore, operative even after 
the U. P. Act was repealed. 1960 All 119 
(122) [AIR V 47 C 23] : 1960 Cri L Jour 199. 

[7] A Sanitary Inspector authorised to 
launch prosecution under the Madras Preven¬ 
tion of Adulteration Act is not competent to 
launch a prosecution under S. 20 of the Act. 
(’57) 1957 Cri L Jour 75 (76) (Mad). 

[8] Assistant Medical Officer of Health 
could not institute a complaint prior to the 
enforcement of the rules made by the State 
Government under the Act, as the Government 
had not authorised him by that date to pro¬ 
secute any person for an offence under the 
Act. 1957 All 343 (1) (343) [AIR V 44 
C 105] : 1957 Cri L Jour 615 (DB). 

[91 On the terms of S. 20 (1) a prosecution 
could be instituted with the written consent 
not merely of the State Government but ‘of a 
local authority* or ‘a'person authorized in this 
behalf by the State Government or a local 
authority*. On the language of the sub-sec¬ 
tion no other construction is possible. 1901 
S C 1 (3) [AIR V 48 C 1] : 1901 (1) S C R 458 : 
1901(1) Cri L Jour 170. (1957 Cri L Jour 75 

<Mad), Overruled.) 

[10] Sanction by Administrator of Munici¬ 


pality — Presumption is that it was given on 
date on which it was shown to have been 
given — Allegation that it was antedated not 
made in grounds of appeal nor taken before 
trial Court—Appellate Court should not deal 
with allegation and hold that it was ante¬ 
dated. 1961 Tripura 18 (20) [AIR V 48 C 7] : 
1901 (2) Cri L Jour 152*196L Tripura 52 (55) 
[AIR V 48 C 20] : 1901 (2) Cri L Jour 807. 

[11] Where the Agartala Municipality was 
superseded by the Chief Commissioner under 
S. 292 of the Tripura Municipal Act and the 

Collector and District Magistrate of Tripura 
was appointed the Administrator, all the 
duties and powers which the Chairman, the 
Vice-Chairman, the Commissioners or Board 
of Commissioners were entitled to perform 
were to be performed or exercised by the 
administrator so appointed. Sanction ac¬ 
corded under S. 20 of the Prevention of Food 
Adulteration Act by the Administrator for 
the prosecution of persons under the Act, was 
therefore the sanction accorded by the ‘local 
authority* within the meaning of the section. 
1961 Tripura 18 (19, 20) [AIR V 48 C 7] : 
1901 (2) Cri L Jour 152. 


Section 21 — Note I 

[1] Section 21 of the Act is not a disabling 
provision. All that it does is to authorise a 
Magistrate of the first class to award a sen¬ 
tence beyond the limits prescribed for him 
under S. 32 of the Code. It does not affect the 
provisions of Ss. 207 and 347 of the Code nor 
has it anything to do with the jurisdiction of 
a Court of Session. The section does not make 
the commitment by a Magistrate competent 
to award the full sentence prescribed by the 
Act, a nullity ; nor does the section interfere 
with the jurisdiction of a Court of Session to 
deal with a matter committed to it in spite or 
its provisions. 1900 S C 905 (900) [AIR V 47 
C 159] : 1900-3 S C R 427 : 1960 Cri L Jour 
1378. (Where a Judicial Magistrate competent 
to award full sentence under S. 16 (1) (s) Ciii) 
by virtue of S. 21 of the Act, commits the 
accused to stand his trial before the Court or 
Session, presumably acting under S. 347, Cr. 
P. Code, under impression that his power as 
a Magistrate of the first class to impose sen¬ 
tence was limited by S. 32 of the Code and 
the Sessions Judge tries the case and convicts 
and sentences the accused, neither is the com¬ 
mitment void, nor is the trial by the Sessions 
Judge without jurisdiction. AIR 1959 All 778, 

Be versed.) 
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Power of the Central Government to make rules. 

(1) The Central Government may, after consultation with the Committee 
and subject to the condition of previous publication, make rules' 1 _ 

(a) specifying the articles of food or classes of food for the import of which 

a licence is required and prescribing the form and conditions of such 

licence, the authority empowered to issue the same and the fees payable 
therefor; 

(b) defining the standards of quality for, and fixing the limits of variability 

permissible in respect of, any article of food; 7 

(c) laying down special provisions for imposing rigorous control over the 
production, distribution and sale of any article or class of articles of food 
which the Central Government may, by notification in the Official 
Gazette, specify in this behalf including registration of the premises 
where they are manufactured, maintenance of the premises in a sanitary 
condition and maintenance of the healthy state of human beings associa¬ 
ted with the production, distribution and sale of such article or class of 
articles; 


(d) restricting the packing and labelling of any article of food and the design 

of any such package or label with a view to preventing the public or 

the purchaser being deceived or misled as to the character, quality or 
quantity of the article; 

i j , — powers and duties of food inspectors and 

public analysts; 

(f) prohibiting the sale or defining the conditions of sale of any substance 

which may ne injurious to health when used as food or restricting in any 

manner its use as an ingredient in the manufacture of any article of 

rood or regulating by the issue of licences the manufacture or sale of 
any article of food; 


(g) defining the conditions of sale or conditions for licence of sale of any 

article of food in the interest of public health; 

(h) specifying the manner in which containers for samples of food purcha¬ 
sed for analysis shall be sealed up or fastened up; 

(i) specifying a list of permissible preservatives, other than common salt and 

sugar, which alone shall be used in preserved fruits, vegetables or their 

products or any other article of food as well as the maximum amounts 
of each preservative; 

(j) specifying the colouring matter and the maximum quantities thereof 

which may be used in any article of food; 

(k) providing for the exemption from this Act or of any requirements con¬ 
tained therein and subject to such conditions, if any, as may be specified, 
of any article or class of articles of food; 


Section 23 — Note 1 


[1] Only one presumption is permissible 
under the rules framed under the section and 
it is that contained in R. A. 01.03 and is to 
the effect that where milk is sold or offered 
for sale without any indication as to whether 
it was derived from cow, buffalo, goat or 
sheep, the standard prescribed for buffalo 
milk shall apply. This presumption cannot 
apply when it is known that the milk sold or 
offered for sale is a mixture of cow milk and 
buffalo milk, even if the proportion in which 
the two kinds of milk are mixed is not known. 
The presumption applies only when the 
source is unknown. 1961 All 590 (Pr 6) [AIR 
V 48 C 150J (FB). 


[2] Rule 44 prohibits sale of milk which 
contains any added water ; therefore sale of 
milk, to which water has been added, is an 
offence punishable under S. 10 (1) (a) regard¬ 
less of the question of adulteration. 1901 All 
590 (592) [AIR V 48 C 150] (FB). 

[3] Rule A 11.05 shows that butter, as 
referred to in the Act, implies the product 
prepared exclusively from the milk or cream 
of cow or buffalo or both. Hence even if there 
is admixture of goat butter and other butter, 
such stuff would not fall within the definition. 
1981 Mad 198 (199) [A IR V 48 C 50] : 1901 
(1) Cri L Jour 675. 
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(l) prohibiting or regulating the manufacture, transport or sale of any article 

known to be used as an adulterant of food; 

(m) prohibiting or regulating— 

(i) the addition of any water, or other diluent or adulterant to any 

article of food; 

(ii) the .abstraction of any ingredient from any article of food; 

(Hi) the sale of any article of food to which such addition or from 
which such abstraction has been made or which has been other¬ 
wise artificially treated; 

(iv) the mixing of two or more articles of food which are similar in 
nature or appearance; 

(n) providing for the destruction of such articles of food as are not in 
accordance with the provisions of this Act or of the rules made there¬ 
under. 

(2) All rules made by the Central Government under this Act shall, as soon 
as possible after they are made, be laid before both Houses of Parliament. 

[a] For the Prevention of Food Adulteration Rules, 1955, see Gaz. of India., Extra., 
1955, Pt. II-Sec. 3, p. 2089. 

24 . Power of the State Government to make rules. 

(1) The State Government may, after consultation with the Committee and 
subject to the condition of previous publication, make rules for the purpose of 
giving effect to the provisions of this Act in matters not falling within the pur¬ 
view of section 23. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may— 

(a) define the powers and duties of the Food (Health) Authority and local 
authority and jurisdiction of food inspectors and public analysts; 

(b) prescribe the forms of licences for the manufacture for sale, for the storage, 

for the sale and for the distribution of articles of food or any specified 
article of food or class of articles of food, the form of application for 
such licences, the conditions subject to which such licences may be 
issued, the authority empowered to issue the same and the fees payable 

therefor; 

(c) direct a fee to be paid for analysing any article of food or for any matter 
for which a fee may be prescribed under this Act; 

(d) direct that the whole or any part of the fines imposed under this Act shall 
be paid to a local authority on realisation; 

(e) provide for the delegation of the powers and functions conferred by this 

Act on the State Government or the Food (Health) Authority to subordi¬ 
nate authorities or to local authorities. 

(3) All rules made by the State Governments under this Act shall, as soon as 
possible after they are made, be laid before the respective State Legis¬ 
latures. 



Repeal and saving. . 

(l) If, immediately before the commencement 3, of this Act, there is in force 
in any State to which this Act extends any law corresponding to this Act, 
that corresponding law shall upon such commencement stand repealed. 

Section 25 — Note 1 to cover licensing of premises for the manu- 

r , n T . c r . , r facture or sale of mustard oil, to that extent it 

fl| Licensing of manufacture or sale of iaciurc c . . 

mustard oil in relation to a particular pre- must be deemed to be the correspond.ng State 
mises is fully covered by the provisions of the law which is repealed by S. 2o (1). 1960 Cal 
Act read with the rules made thereunder and 388 (390) LA I R V 47 G 97] : 1960 Cri L 
if S.442 of the Calcutta Municipal Act is held Jour 817. 
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(2) Notwithstanding the repeal by this Act of any corresponding law all 
rules, regulations and bye-laws relating to the prevention of adulteration of 
food, made under such corresponding law and in force immediately before the 
commencement of this Act shall, except where and so far as they are inconsis¬ 
tent with or repugnant to the provisions of this Act, continue in force until 
altered, amended or repealed by rules made under this Act. 

[a] That is, 1st June, 1955. 


[THE] PREVENTION OF SEDITIOUS MEETINGS ACT, 1911 

(ACT X of 1911) 

[The Act printed here is as on 1-2-1961.] 


CON 

Sections 

1. Short title and extent. 

2. Power of State Government to 
notify proclaimed areas. 

3. Definition. 

4. (1) Notice to be given of public 

meetings. 

(2) Power of Magistrate to cause 
report to be taken. 

(3) Exception. 


ENTS 

5. Power to prohibit public meetings. 

6. Penalties. 

7. Penalty for delivery of speeches 
in public places. 

8. Cognizances of offences. 

9. [Repealed]. 


STATEMENT OF OBJECTS AND REASONS 


“The Prevention of Seditious Meetings Act, 
1907, which was continued by the Continuing 
Act, 1910, until the thirty first day of March 
1911, will expire on the last named date 
unless further continued. It is now deemed 
advisable, instead of merely continuing or 


making permanent the existing Act, to intro¬ 
duce a Bill to consolidate and amend the law 
relating to the prevention of public meetings 
likely to promote sedition or . to cause distur¬ 
bance of public tranquillity. * * * 

—Gaz. of Ind. 1911, Part V, page 100, 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amended in Bombay by Bom. Act XXIII of 
1951. 

—Adapted by A. O. 1937; 2 A. L. O., 1950. 
—Extended by Acts LIX of 1949; XXX of 
1950. 


Section 25 — Note I (contd.) 

[2] As the Madras Prevention of Adul¬ 
teration Act stood repealed the moment the 
Central Act was passed, the local Executive 
Officers who were exercising powers under 
the Madras Act, ceased to have such powers. 
The saving clause contained in S. 25 (2) had 
no application to the case. 1958 Andh Pra 
348 (348, 349) [AIR V 45 C 103] : 1958 Cri L 
Jour 729. 

[3] The entire Bihar Prevention of Food 
Adulteration Act was repealed by the Central 
Act and any complaint filed by the inspector 
under the Bihar Act must be deemed to be a 
complaint filed by a person who was not 
authorised to do so. 1959 Pat 182 (183) [AIR 
V 46 C 451 : 1959 Cri L Jour 508. 

[4] The contention that by virtue of S. 25 
(2) the power which the Assistant Medical Offi¬ 
cers exercised under U. P. Pure Food Act, and 
the rules thereunder, could be exercised by 
them under the Central Act was held not ten¬ 
able because Food Inspectors appointed under 


—Extended in Bombay by Bom. Act IV of 
1950. 

—Extended in Punjab by Punj. Acts V of 
1950; XXX of 1958. 

—Repealed in part by Act XII of 1927. 


the U. P. Act were conferred the power to 
prosecute by the Act itself. They did not 
derive this power under any rules. 1957 All 

343 (1) (343) [A I R V 44 C 105] : 1957 Cri L 
Jour 615 (DB). 

[5] The prior rules under S. 20 of the 
Madras Act III of 1918 must be considered to 
be in force under the Act till they are re¬ 
placed by other rules by virtue of the saving 

clause contained in S. 25 (2). 1957 Mad 730 
(737) [A I R V 44 C 234] : 1957 Cri L Jour 
1294. 

[See also 1957 Mad 268 (209) [A I R V 44 
C 87] : 1957 Cri L Jour 516. (Accused con¬ 
victed for infraction of R. 37 (E) (b), Madras 
Prevention of Adulteration Rules prior to com¬ 
ing into force of Rules framed under Act of 
1954—Accused would not be saved from con¬ 
viction by reason of the coaltar derivative 
used falling within one or more of the five 
categories mentioned in new Rule 28 by virtue 
of S. 25 (2).)] 
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[THE] PREVENTION OF SEDITIOUS MEETINGS ACT, 1911 

(ACT X OF 1911)* 

[22nd March , 1911.] 

An Act to consolidate and amend the laxo relating to the 'prevention of public meetings 
likely to promote sedition or to cause a disturbance of piuhc tranquillity . 

WHEREAS it is expedient to consolidate and amend the law relating to the 

E revention of public meetings likely to promote sedition or to cause a distur- 
ance of public tranquillity; It is hereby enacted as follows :— 

[a] For Statement of Objects and Reasons, see Gazette of India, 1911, Ft. V, p. 100; for 
4 Report of Select Committee, see ibid . 

This Act has been declared to be in force in the Khondmals district by the Khond- 
mals Laws Regulation, 1930 (IV of 1936), S. 3 and Sell.; and in the Angul district by the 
Angul Laws Regulation, 1936 (V of 1936), S. 3 and Sch. 

The Act has been extended to the new Provinces of Merged States by the Merged 
States (Laws) Act, 1949 (LIX of 1949), S. 3 [1-1-1950] and to the States of Manipur, 
Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 (XXX of 1950), 

S. 3 [10-4-1950]. 

It has also been extended to States merged in the State of— 

Bombay : See Bom. Act IV of 1950, S. 3 [30-3-1950]. 

Punjab : See Punj. Act V of 1950, S. 3 [15-4-1950.] 

It has also been extended to the transferred territories (that is, Pepsu) in Punjab by 

Punj. Act XXX of 1958, S. 4 and Sch. II [7-11-1958.] 

1 # Short title and extent. 

( 1 ) This Act may be called THE PREVENTION OF SEDITIOUS MEETINGS 
ACT, 1911. 

(2) It extends to the whole of India except a [the territories which, imme¬ 
diately before the 1st November, 1956, were comprised in Part B States], but 
shall have operation only in such States or parts of States as the A [State 
Government] may from time to time notify in the A [Official Gazette]. 

[a] Substituted for “Part B States” by 2 A. L. O., 1950 [1-11-1950]. 

The following were Part B States : Hyderabad, Jammu and Kashmir, Madhya 
Bharat, Mysore, Pepsu, Rajasthan, Saurashtra and Travancore-Cochin. 

2. Powerof State Government to notify proclaimed areas. 

(1) The A [State Government] may, a [° * °] by notification in the A [Official 
Gazette], declare the whole or any part of a A [State], in which this Act is for 
the time being in operation, to be a proclaimed area. 

(2) A notification made under sub-section (1) shall not remain in force for 
more than six months, but nothing in this sub-section shall be deemed to 
prevent the A [State Government] a [° ° ®] from making any further notifica¬ 

tions in respect of the same area from time to time as it may think fit. 

[a] The words “with the previous sanction of the Governor-General in Council” were 
omitted by A. O., 1937 [1-4-1937]. 

3. Definition. 

(1) In this Act, the expression “public meeting” means a meeting which is 
open to the public or any class or portion of the public. 

(2) A meeting may be a public meeting notwithstanding that it is held in a 
private place and notwithstanding that admission thereto may have been 
restricted by ticket or otherwise. 

4. Notice to be given of public meetings. 

(1) No public meeting for the furtherance or discussion of any subject likely 
to cause disturbance or public excitement, or for the exhibition or distribution 
of any writing or printed matter relating to any such subject, shall be held in 
any proclaimed area — 

(a) unless written notice of the intention to hold such meeting and of the 
time and place of such meeting has been given to the District Magistrate 
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or the Commissioner of Police, as the case may be, at least three days 
previously ; or 

(b) unless permission to hold such meeting has been obtained in writing 
from the District Magistrate or the Commissioner of Police, as the case 
may be. 

Power of Magistrate to cause report to be taken. 

( 2 ) The District Magistrate or any Magistrate of the first class authorised by 
the District Magistrate in this behalf may, by order in writing, depute one or 
more police-officers, not being below the rank of head constable, or other per¬ 
sons, to attend any such meeting for the purpose of causing a report to l*e 
taken of the proceedings. 

Exception. 

(3) Nothing in this section shall apply to any public meeting held under any 
statutory or other express legal authority, or to public meetings convened by a 
Sheriff, or to any public meetings or class of public meetings exempted for that 
purpose by the A [State Government] by general or special order. 

5. Power to prohibit public meetings. 

The District Magistrate or the Commissioner of Police, as the case may be, 
may at any time, by order in writing, of which public notice shall forthwith 
be given, prohibit any public meeting in a proclaimed area if, in his opinion, 
such meeting is likely to promote sedition or disaffection or to cause a disturb¬ 
ance of the public tranquillity. 


0. Penalties. 

(1) Any person concerned in the promotion or conduct of a public meeting 
held in a proclaimed area contrary to the provisions of section 4 shall be 
punished with imprisonment for a term which may extend to six months, or 

with fine, or with both. 

(2) Any public meeting which has been prohibited under section 5 shall be 
deemed to be an unlawful assembly within the meaning of Chapter VIII of the 
Indian Penal Code and of Chapter IX of the Code of Criminal ’Procedure, 

1898. 


7 . Penalty for delivery of speeches in public places. 

Whoever, in a proclaimed area, in a public place or a place of public resort, 
otherwise than at a public meeting held in accordance with, or exempted 
from, the provisions of section 4, without the permission in writing of the 
Magistrate of the district or of the Commissioner of Police, as the case may be, 
previously obtained, delivers any lecture, address or speech on any subject 
i ikely to cause disturbance or public excitement to persons then present, may 
be arrested without warrant and shall be punished with imprisonment for a 
term which may extend to six months, or with fine, or with both. 


Q 0 Cognizances of offences. . 

i No Court inferior to that of a Presidency Magistrate or of a Magistrate of 
the first class or Sub-divisional Magistrate shall try any offence against this Act. 


Section 6 — Note 1 

[1] The word “promotion” implies some 
action anterior to the existence or occurrence 
of the thing promoted and, therefore, when 
the thing is actually taking place, it cannot 
be said to have been promoted. There is a dis¬ 
tinction between the promotion and conduct 
of a public meeting. 1923 Lah 342 (343) [AIR 
V 10J : 25 Cri L Jour 225. 


Section 7 — Note 1 

[1] ‘Chabutra’ private property adjoining 
public thoroughfare—Public having no right 
to enter it either by right, permission, usage or 
otherwise — But public could see what was 
happening inside the place —Held the chabutra 
was not a public place. (’95) 17 All 166 (167) 
(DB). (See case cdecided under S. f 159, I, 
P. C.). 
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-GUJARAT 

Same as that of Maharashtra. 

MAHARASHTRA 


STATE AMENDMENTS 


the Boris' ! S?s“lXSml S M£tatel" y ( ' ,hicl ' sl,a " «•»* *■'«* 

— Bom. Act XXIII of 1951, S. 2 and Sch. [1-7-1953], 

9 . Repeals. [Repealed by the Repealing Act, 1927 (XII of 1927), S. 2 and Sch.] 


[THE] PREVENTIVE DETENTION ACT, 1950 

(ACT IV of 1950) 

[The Act printed here is as on 1-2 1961.] 
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STATEMENT OFiOBJECTS AND REASONS 


There has been a crop of litigation in 
various States since the 26th January, 1950, 
■challenging orders of detention passed under 
various State enactments dealing with public 
safety. In a recent judgment, the Bihar Higli 
Court has held that the provisions of the 
Bihar Act dealing with preventive detention 
are void as they are not in accordance with 
the Constitution. Similar points are being 
raised before other High Courts and it is 
-considered necessary that the matter should 
be set at rest by Central legislation. 

2. The object of the Bill is to provide for 
■detention with a view to preventing persons 


from acting in a manner prejudicial to the 
Defence of India, the relations of India with 
foreign powers, the security of India or a 
State, the maintenance of public order or the 
maintenance of supplies and services essential 
to the community. Provision is made as 
enjoined by the Constitution, for the setting 
up of Advisory Boards. Provision has also 
been made under Art. 22 (7) (a) of the Consti- 
tuhori for cases in which persons may be 
detained for longer than three months with¬ 
out obtaining the opinion of an Advisory 
Board.” 


Gaz. of Ind., 1950, Extra., page 834. 

THE PREVENTIVE DETENTION (SECOND AMENDMENT) ACT, 1952 

Statement op Objects and Reasons 


‘‘...The primary reason for the enactme 
ot this legislation was to protect the count 
against activities intended to subvert t 
Constitution and the maintenance 6f law ai 
order or to interfere with the maintenance 
Supplies and Services essential to the cor 
mumty. Attempts to do so, though conside 
ably reduced in tempo, have not ceased ai 
it is considered essential that the powe 
conferred by the Preventive Detention A 

should be continued.[Now] a maximu 

period ot detention has been provided in t 

[Vol. 13.] 2 A.M. 8. 


Bill, so that no person will hereafter be 
detained for more than twelve months from 
the date ot confirmation of the detention 
order, while those already in detention may 
be detained until the 1st April, 1953 or until 
the expiry of twelve months from the date 
on which their detention orders were con¬ 
firmed, whichever period expires later Uee 
section 11A of the Act]. The Bill also con¬ 
tains the following other main provisions — 
(i)The existing Act authorises District 
Magistrates, Additional District 
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Magistrates specially empowered in 
this behalf by the State Government, 
Commissioners of Police in Bombay, 
Calcutta, Madras and Collectors in 
Hyderabad State to pass detention 
orders. These orders have to be re¬ 
ported by them for the information 
of the State Government but are not 
subject to confirmation. Provision has 
now been made that the orders 
passed by them hereafter shall be 
subject to the approval of the State 

Governments. [see section 3 (3) of 

the Act]. 

fii) To enable the Central Government 
effectively to discharge where neces¬ 
sary, its functions under section 13 
of the Act, provision has been made 
for a copy of the order of detention 
issued or approved by State Govern¬ 
ments to be sent to the Central 
Government [see section 3 (4) of the 
Act]. 


(Hi) The Act provides that an Advisory 
Board may hear a detenu in person 
if in any particular case it considers 
it essential to do so. In addition, 
provision has now been made in the 
Bill that a detenu shall be heard in 
person if he desires to be so heard. 

L see section 10 (1) of the Act]. 

(iv) It has recently been pointed out by a 
High Court that clause (b) of sec¬ 
tion 0 of the Act does not permit 
the arrest of an absconding person 
wherever he is found because the 
offence under that clause is not 
cognizable and there is no knowing 
where the absconder will discover 
himself and the police officer arrest¬ 
ing him may not have the detention 
order with him in all cases. To 
obviate this difficulty, it is now 
being provided that the offence shall 
be cognizable. [see section 8 (2) of 
the Act].” 

Gaz. Ind., 1952, Pt. II-Section 2, page 246. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

Adapted by 3 A. L. O., 1956. XXXIV of 1952; LXI of 1952; LI of 1954; 

Amended by Acts L of 1950; IV of 1951; LIV of 1957; LXI of 1960. 


[THE] PREVENTIVE DETENTION ACT, 1950 

(ACT IV OF 1950) a 

[25th Februaryy 1950.] 


An Act to 'provide for preventive detention in certain cases and 

matters connected therewith. 


BE it enacted by Parliament as follows :— 

La] For Statement of Objects and Reasons, see Gaz. of Ind., 1950, Extra ; p. 834. 

1 # Short title, extent arid duration. 

(1) This Act may be called THE PREVENTIVE DETENTION ACT, 1950. 

*[(2) It extends to the whole of India except the State of Jammu and 
Kashmir.] 

( 31 It shall cease to have effect on the b [31st day of December, 1963], save 
as respects things done or omitted to be done before that date. 

[a] Substituted for the former sub-section (2) by the Preventive Detention (Amendment) 
Act, 1954 (LI of 1954), S. 2 [24-12-1954]. [bl Substituted for “31st day of December, 
I960” by the Preventive Detention (Continuance) Act, 1900 (LXI of 1960), S. 2 
[28-12-1900]. 


Preamble — Note 1 

[1] The Preventive Detention Act is not 
ultra vires the Constitution with the exception 
of S. 14 which, being severable from the rest 
of the Act, does not affect the validity of the 
latter in any way. 1953 S C 451 (451, 452) 
[A I R V 40 C 107] : 1953 Cri L Jour 1921 * 
1950 S C 27 (88) [AIR V 37 C 6] : 1950 SCR 
88 : 51 Cri L Jour 1383 * (’54) I L R vl954) 1 
Cal 1 (17) (FB) * (’50) 29 Pat 502 (517, 518) 
(FB) * 1951 All 838 (842) [AIR V 38 C 210] : 
1952 Cri L Jour 3 (DB)*195L Pepsu 123 (124) 
[AIR V 38 C 48] : 2 Pepsu L R 370 : 52 Cri L 
Jour 1076 (DB). 

Section 1 — Note 1 

[1] The Preventive Detention Act, 1950* 
being a special Act passed for special pur¬ 
poses and giving wide discretion to Govern¬ 


ment, has to be strictly construed; the wider 
the powers the greater is the caution needed 
for their exercise. 1951 Punj (Simla) 157 (104) 
[A I R V 38 C 27] : 52 Cri L Jour 17 (DB) * 
1956 Bom 490 (491) [AIR V 43 C 189] :ILR 
(1956) Bom 792 t 1950 Cri L Jour 875 (DB). 

[2] Per Meredith C . J. — The Act nowhere 
specifies the existence of an emergency or that 
it is emergency legislation. The principles of 
interpretation laid down for emergency legisla¬ 
tion have no application at all, and the Courts 
must follow the ordinary principle of cons¬ 
truction that legislation dealing with the 
liberty of the subject must be construed, if 
possible, in favour of the subject and against 
the Crown, or in India, against the Govern¬ 
ment. (’50) 29 Pat 502 (515) (FB). 

[3] The words “things done or omitted t# 
be done” in S. 1 (3) mean acts or omissions 
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2. Definitions. 

In this Act, unless the context otherwise requires, — 

a [(aj "State Government” in relation to a Union territory means the adminis 
tration thereof;] 

(b) “detention order” means an order made under section 3 k [; and] 

h i(o) "appropriate Government” means, as respects a detention order made 

by the Central Government or a person detained under such order 

the Central Government, and as respects a detention order made by a 

State Government or by an officer subordinate to a State Government 

or as respects a person detained under such order, the State Govern¬ 
ment.] 

[a] Substituted for the original clause (a) by 3 A. L. 0., 1956 [1-11-1956], [b] Added b v 
the Preventive Detention (Amendment) Act, 1951 (IV of 1951), S. 3 [22-2-1951]. 

3 . Power to make orders detaining certain persons. 

(1) The Central Government or the State Government may — 

(a) if satisfied with respect to any person that with a view to preventing 

him from acting in any manner prejudicial to_ * 

(i) the defence of India, the relations of India with foreign powers, or 

the security of India, or 

(ii) the security of the State or the maintenance of public order, or 

(Hi) the maintenance of supplies and services essential to the 
community, or 

(b) if satisfied with respect to any person who is a foreigner within the 

meaning of the Foreigners Act, 1946, that with a view to regulating his 

continued presence in India or with a view to making arrangements for 
his expulsion from India, ° 

it is necessary so to do, make an order directing that such person be detained. 

illegal. 1955 Cal 374 (376) [ (S) AIR V 42 C 
110J : 1955 Cri L Jour 1055 (DB). 


SECTION 3 — SYNOPSIS 

1. Constitutional validity. 

2. Preventive detention. 

3. Satisfaction of detaining authority. 

4. Scope of inquiry. 

5. Detention order. 

6. Legality of order. 

7. Past acts. 

8. Prosecution or detention. 

9. Order of detention against person al¬ 

ready in jail. 

10. Contents of order. 

11. Correctness of order. 

12. Mala fides. 

13. Scope of S. 3 (1) (a). 

14. Defence of India—Relations with foreign 

powers—S. 3 (1) (a) (i). 

15. Security of State—S. 3 (1) (a) (ii). 

16. Public order—S. 3 (1) (a) (ii). 

17. “Maintenance of supplies and services 

essential to the community” — S. 3 (1) 
(a) (iii). 

18. Arrangements for expulsion—S. 3 (1) (b). 

19. Foreigners Act—S. 3 (1) (b). 

20. Jurisdiction to pass order—S. 3 (2). 


Section 1 — Note 1 (contd.) 
and that the expression “save’ * is the liability 
or the immunity, as the case may be, in res¬ 
pect of such acts or omissions. 1955 Cal 374 
(370) [ (S) AIR V 42 C 110] : 1955 Cri L Jour 
1055 (DB). 

[4] Per Gulia Bay J . — The true meaning of 
S. 1 (3) appears to be that even after the 
expiry of the Act, things done under the Act 
i.e. done legally or within the limits prescrib¬ 
ed by the Act will run their course as pres¬ 
cribed by the Act. The over-all limit seems 
subject to this qualification only that if cer¬ 
tain things are done legally under the Act be¬ 
fore its expiry, they need not necessarily cease 
to have effect like the rest of the Act on the 
date mentioned in the section. This construc¬ 
tion of S. 1 (3) will save from expiry with the 
expiry of the Act an order of detention which 
is directed to continue for a period ending on 
a date which is subsequent to the Act. 1955 
Cal 374 (380, 381) [ (S) A I R V 42 C 110] : 
1955 Cri L Jour 1055 (DB). 

[5] The Preventive Detention Act is a tem¬ 
porary Act and as a general rule, and unless 
it contains a special provision to the contrary, 
a temporary Act on its expiry ceases to have 
any further effect. It follows that any deten¬ 
tion under the Act must, in the absence of 
anything to the contrary, be co-terminous 
with the life of the Act. Therefore an order of 
detention for a period beyond the life of the 
temporary Act under which it is made is 
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(2) *[Any of the following officers, namely : — 

(a) District Magistrates, 

(b) Additional District Magistrates specially empowered in this behalf by the 

State Government, 

h [(c) the Commissioner of Police for Bombay, Calcutta, Madras or Hyderabad, 

(d) Collectors.in the c [territories which, immediately before the 1st November, 
1956, were comprised in the State of Hyderabad]], may,] 

if satisfied as provided in sub-clauses (ii) and (Hi) of clause (a) of sub-section 
(1), exercise the power conferred by the said sub-section. 

(3) When any order is made under this section d [by an officer mentioned in 
sub-section (2),] he shall forthwith report the fact to the State Government to 
which he is subordinate together with the grounds on which the order has 
been made and such other particulars as in his opinion e [have a bearing on the 
matter, and no such order made after the commencement 1 of the Preventive 
Detention (Second Amendment) Act, 1952, shall remain in force for more than 
twelve days after the making thereof unless in the meantime it has been 
approved by the State Government]. 

*[(4) When any order is made or approved by the State Government under 
this section, the State Government shall, as soon as may be, report the fact to 
the Central Government together with the grounds on which the order has 
been made and such other particulars as in the opinion of the State Government 
have a bearing on the necessity for the order.] 


[a] Substituted for “Any District Magistrate or Sub-divisional Magistrate, or, in a 
presidency-town, the Commissioner of Police, may,” by the Preventive Detention 
(Amendment) Act, 1950 (L of 1950), S. 2 [14-8-1950]. [b] Substituted for clauses (c), 

(d) and (e), ibid , 1951 (IV of 1951), S. 4 [22-2-1951]. [c] Substituted for “State of 
Hyderabad” by 3 A. L. O., 1956 [1-11-1956]. [d] Substituted for “by a District Magis¬ 
trate, Sub-divisional Magistrate or Commissioner of Police” by Act L of 1950, S. 2. 

[e] Substituted for “have a bearing on the necessity for the order” by the Preventive 
Detention (Second Amendment) Act, 1952 (LXI of 1952), S. 4 [30-9-1952]. [f] That is 
30th September, 1952. [g] Inserted by Act LXI of 1952, S. 4. 


Section 3 — Synopsis (contd.) 

21. “Forthwith.” 

22. Report to State. 

23. “Approval.” 

24. Grounds for order. 

25. Power of Court. 

26. Power of Court—Sufficiency of grounds. 

27. State and Central Government. 

1. Constitutional validity.—[1] Section 3 
cannot be impugned on the ground that it 
does not provide an objective standard which 
the Court can utilize for determining whether 
the requirements of law have been complied 

with. 1950 S C 27 (43) [AIR V 37 C 6] : 1950 
S C R 88 : 51 Cri L Jour 1383. 

[2] Classification made by S. 3 is reasonable 
and fair — Classification is not hit by equa¬ 
lity clause in Art. 14 of Constitution — Sec¬ 
tion is intra vires. 1952 S C 324 (327, 328) 
[A I R V 39] : 1952 S C R 683 : 1952 Cri L 
Jour 1503 * 1956 All 589 (594) [A I R V 43 C 
196] : 1956 Cri L Jour 1152 (DB). 

[See also (’54) ILR (1954) 1 Cal 1 (28) (FB). 
(The fact that the order of detention can be 
made by the officers mentioned in S. 3 (2) of 
the Act or that the detained person can be 
removed to and detained in any place does 
not make the Act unreasonable if it was other¬ 
wise reasonable.)*1951 Orissa 251 (254) [AIR 
V 38 C 59] : I L R (1951) Cut 387 : 52 Cri L 


Jour 679 (DB). (The principle of reasonable 
restriction or reasonableness of law imposing 
restriction upon the liberty of citizens has no 
application to the law prescribing preventive 
detention.)] 

[3] Article 19 of the Constitution has no ap¬ 
plication dealing with preventive or punitive 

detention as its direct object. 1950 SC 27 (98, 
113) [AIR V 37 C 0] : 1950 S C R 88 : 51 Cri 
L Jour 1383*(’54) ILR (1954) 1 Cal 1 (12) (FB). 

[4] The Preventive Detention Act on its 
specific terms and language does not amount 
to delegation of legislative power by the 
Indian Parliament to the authorities men¬ 
tioned in S. 3 thereof and is not ultra vires on 
that ground. (’54) ILR (1954) 1 Cal 1 (27, 28) 
(FB)*1954 Cal 591 (594) [AIR V 41 C 202] : 
1954 Cri L Jour 1722 (DB). (Section 3 (1) (a) 
(iii) is not bad as being an instance of un¬ 
warranted delegation of legislative power.) 

** [5] The theory of principle of preventive 
detention is not repugnant,to the Constitution. 

1959 Andh Pra 73 (75) [A I R V 40 C 23] : 
1959 Cri L Jour 100 (DB). 

[0] It cannot be contended that S. 3 offends 
the Constitution because Arts. 22 (4) and (7) 
do not envisage the direct intervention of 
Parliament in a whole batch of cases. Parlia¬ 
ment can prescribe the minimum period for a 
class taken as a whole as it has done in S. 3. 
1952 S C 324 (327, 328) [A I R V 39] : 1952 
S C R 083 : 1952 Cri L Jour 1503. 
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Section 3 — Note 1 (contdj 
1.7] It cannot be said that S. 3 is repugnant 
to the Constitution and, in any event, a fraud 
upon it, as it fixes no time limit, because the 
section specifies the exact period of the deten¬ 
tion, namely, till the expiry of the Act. 1952 
S C 324 (328) [AIR V 39] : 1952 SCR 683 : 
1952 Cri L Jour 1503. 

[8] Article 21 of the Constitution is appli¬ 
cable to preventive detention. 1950 SC 27 (75) 
[AIR V 37 C 6] : 1950 SCR 88 : 51 Cri L Jour 
1383. 

2. Preventive detention. — [1] The pur¬ 
pose and policy of the Act is to prevent anti¬ 
social and subversive element from imperilling 
the welfare of the Republic. 1950 All 589(594) 
[A I R V 43 C 196] : 1956 Cri L Jour 1152 
(DB). 

[2] There is no authoritative definition of 
the term “preventive detention’*. The word 
“preventive’* is used in contradistinction to 
the word “punitive”. The object is not to 
punish a man for having done something but to 
intercept him before he does it and to prevent 
him from doing it. No offence is proved, nor 
any charge formulated and the justification of 
such detention is suspicion or reasonable pro¬ 
bability and not criminal conviction which 
can only be warranted by legal evidence. 
1950 S C 27 (91, 92) [A I R V 37 C 0] : 1950 
S C R 88 : 51 Cri L Jour 1383. 

[3] Bearing in mind the provisions of Art. 
22 of the Constitution read with Art. 246 and 
Sch. 7, List I, Entry 9, and List III, Entry 3, 
it is clear that Parliament is empowered to 
enact a law of preventive detention (a) for 
reasons connected with defence, (b) for rea¬ 
sons connected with foreign affairs, (c) for 
reasons connected with the security of India, 
(d) for reasons connected with security of 
State, (e) for reasons connected with main¬ 
tenance of public order, or (f) for reasons 
connected with the maintenance of supplies 
and services essential to the community. 1950 
S C 27 (42) [AIR V 37 .C 6] : 1950 S C R 88 : 
51 Cri L Jour 1383. 

[4] For preventive detention action must be 
taken on good suspicion. It is a subjective test 
based on the cumulative effect of different 
actions, perhaps spread over a considerable 
period. For the purposes of preventive deten¬ 
tion it would be difficult, if not impossible, to 
lay down objective rules of conduct failure to 
conform which should lead to such detention. 
As the very term implies, the detention in 
such cases is effected with a view to prevent 
the person concerned from acting prejudici¬ 
ally to certain objects which the legislation 
providing for such detention had in view. 
1950 S C 27 (43, 77) [AIR V 37 C 0] : 1950 
S C R 88 : 51 Cri L Jour 1383. 

[See also 1952 Pat 185 (198) [A I R V 39] : 
31 Pat 97 : 1952 Cri L Tour 493 (FB). (Pre¬ 
ventive detention depends on suspicion—Sus¬ 
picion inferred from circumstances and it is 
for the detaining authority to be satisfied 
about the inference to be drawn.) * 1951 Pat 
439 (442) [AIR V 38 C 115] : 1952 Cri L Jour 
543 (DB).] 

[5] The expression “preventive detention” 


means that restraint whose object is to pre¬ 
vent probable, and in some cases possible, 
activity on the part of the person which is 
deemed prejudicial and which is'apprehended 
from him on grounds of his past conduct. 

1950 Hvd 60 (67) [A I R V 37 C 20] : l L R 
(1951) Hyd 196 (DB). 

[6] Preventive detention does not neces¬ 
sarily mean that the detention should be 
according to the subjective satisfaction of the 
executive. (’54) ILR (1954) 1 Cal 1 (32) (FB). 

[7] Preventive detention is not a device to 
evade the scrutiny of the ordinary criminal 
Courts into allegations that the detaining 
authority itself does not seem to believe. 1951 
Vindh Pra 30 (37) [AIR V 38 C 9] : 52 Cii L 
Jour 894. 

[8] Action under S. 3 is preventive and not 
punitive and can be taken only with a view 
to preventing a person from doing something 
prejudicial to public order. 1953 Pepsu 111 
(112) [AIR V 40 C 48] : ILR (1952) Patiala 
020 : 1953 Cri L Jour 1210 * (’01) 1901 (2) 
Cri L Jour 547 (551) (Punj). (Object is not to 

lock up the detenu and punish him for some¬ 
thing done, but to intercept him before he 
does it and to prevent him from doing it.) * 
1955 Madh B 36 (40) [AIR V 42 C 9] : ILR 
(1955) Madh B 98 : 1955 Cri L Jour 476 (DB). 
(The object of the Act is no doubt preventive 
and not punitive detention.) * 1954 Madh B 
125 (128) [AIR V 41 C 58] : ILR (1954) Madh 
B 445 : 1954 Cri L Jour 1002 (DB) * 1952 
Mys 85 (88) [AIR V 39] : ILR (1951) Mys 
455: 1952 Cri L Jour 1526 (DB). (Government 
having grounds to believe that detenu was 
associating himself actively with named leader 
of gang of dacoits—Dacoits concerned in cer¬ 
tain named dacoities — Detention held was 
preventive and not of punitive character.) * 

1951 Madh B 50 (59) [AIR V 38 C 10' <DB). 

[9] By its very nature preventive detention 
is aimed at preventing the commission of an 
offence or preventing the detained person from 
achieving a certain end. 1951 S C 157 (160) 
[AIR V 38 C 24] : 1951 SCR 167 : 52 Cri L 
Jour 373. 

[10] Preventive detention is by its very 
nature different from what may be called 
punitive detention. The latter results on a 
trial of the person concerned for committing 
a crime after his guilt has been established in 
a competent court of justice, whereas the 
former is not a punitive but a precautionary 
measure the object of which is not to punish a 
man for having done something but to inter¬ 
cept him before he does it and to prevent hirn 
from doing it. 1950 All 589 (593) [AIR V 43 
C 190] : 1956 Cri L Jour 1152 (DB). 

[11] The distinction between punitive and 
preventive detention is fundamental, and 
should not be allowed to be obliterated. Its 
disregard leads to his constitutional right and 
other safeguards given to the accused under 
.the Criminal Procedure Code being rendered 
nugatory and does not serve the object for 
which this detention is allowed. The two 
forms of detention cannot be concurrent, and 
a choice must be made between the two. 1950 
Hyd 60 (08) [AIR V 37 C 20] : I L R (1951) 
Hyd 190 (DB). 
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Section 3 — Note 2 fcontd.) 

[12] If detention is lawful, detenu cannot 
be released even if his prior detention and 
custody was unlawful. 1952 Hyd 112 (116) 
[AIR V 39] : I L R (1952) Hyd 122 : 1952 Cri 
L Jour 1076 (DB). (AIR 1945 F C 18, Bel. on.) 

[13] If the main ground of detention be 
investigation of a crime the detention under 
the Preventive Detention Act would be 
colourable, improper and amount to circum¬ 
venting important provisions of the Constitu¬ 
tion, and as such it cannot be allowed. Ivi50 
Hyd 68(69) [AIR V 37 C 21] : I L R (1951) 
Hyd 183 V DB). 

[14] Where the facts alleged by the State 
Government exist but two inferences are 
possible it is for the State Government to 
make up its mind as to the inference to be 
drawn. The Court cannot say that a parti¬ 
cular inference should have been drawn from 
the facts. Rut if the affidavit on behaif of the 
detenu discloses such specific circumstances 
as to show that the alleged facts or grounds 
are non est, then the order has no legs to 
stand upon. 1951 Pat 47 (56) [AIR V 38 C 6]: 
30 Pat 630 : 52 Cri L Jour 406. 

[15] Detention under local Act — Fresh 
order under Preventive Detention Act — It is 
not extension of previous order. (’53) I L R 
(1953) Madh B 138 (141)* 1951 Orissa 27 (27) 
[AIR V 38 C 10] : 52 Cri L Jour 110 (DB). 

[16] Person bound over under provisions of 
Part IV of Criminal P. C.- District Magistrate 
is not barred from having recourse to Preven¬ 
tive Detention Act. (’53) ILR (1953) Madh-B 
116 (121, 122) (DB). 

[17] Delay in filing petition satisfactorily 
accounted for — Court would not be justified 
in rejecting petition on ground of delay. 1957 
All 782 (791) [(S) AIR V 44 C 217] : I L R 
(1957) 2 All 42 : 1957 Cri L Jour 1361 (DB). 

3. Satisfaction of detaining authority.— 

[1] Before the Government can pass an order 
of preventive detention under S. 3, it must be 
satisfied with respect to the individual person 
that his activities are directed against one or 
ether of the objects mentioned in the section 
and that the detaining authority was satisfied 
that it was necessary to prevent him from 
acting in such a manner. It is the satisfaction 
of the Central Government or the State 
Government on the point which alone is 
necessary to be established. 1951 S G 157 
(160) [AIR V 38 C 24] : 1951 SCR 167 : 52 
Cri L Jour 373. 

[2] Under S. 3 of the Preventive Detention 
Act, it is the satisfaction of the appropriate 
authority which is necessary for an order of 
detention and if the grounds, on which the 
appropriate authority has said that it is so 
satisfied, have a rational connection with the 
objects which are to be prevented from being 
attained, the question of satisfaction cannot 
be challenged in a Court of law except on the 
ground of mala fides. 1958 S C 163 v 171) [AIR 
V 45 C 29] 1958 SCR 460 : I L R (1958) 
Punj 40 : 1958 Cri L Jour 283 * (’01) 1901 (2) 
Cri L Jour 547 (551) (Punj). » 

[3] Satisfaction contemplated by S. 3 is the 
satis action of the detaining authority and not 


that of the Court. 1951 Pepsu 104 (108) [AIR 

V 38 C 60J : 52 Cri L Jour 1438 (DB). (From 
this it follows that the question that the 
material placed before the detaining authority 
upon which his satisfaction was based was 
false or true or that he was misled in forming 
the satisfaction is irrelevant.) * 1953 Bom 59 
(61) [AIR V 40 C 17J : l L R (1953) Bom 182 : 

1953 Cri L Jour 322 (DB) * 1953 Pepsu 16 
(16) [AIR V 40 C 7] : ILR (1952) Patiala 
107 : 1953 Cri L (our 120. (Single instance of 
obstruction to police held was not sufficient.) 
* 1952 Bhopal 1 (5) [AIR V 39] : 1952 Cri L 
Jour 660 * L952 Bhopal 6 (10) [AIR V 39] : 
1952 Cri L Jour 083 * 1952 Cal 20 (29) [AIR 

V 39] : I L R (1953) 1 Cal 89 : 1952 Cri L 
Jour 204 (DB). (Such satisfaction as is laid 
down in section 3 is not limited to be based 
on the existing laws of the land.) * 1952 Hyd 
180 (187) LAIR V 39] : I L R (1952) Hyd 770: 
1952 Cri L Jour 1756 (DB)*1952 Hyd 112 (119) 
[AIR V 39] : I L R (1952) Hyd 122 : 1952 Cri 
L Jour 1076 (DB) * 1952 Mys 85 (87) [AIR 

V 39] : ILR (1951) Mys 455 : 1952 Cri L 
Jour 15*0 (DB) * 1952 Orissa 52(58) [AIR 

V 39] : ILR (1951) Cut 441 : 1952 Cri L Jour 
1039 (DB) * 1951 Ail 838 (844) [AIR V 38 
C 210] : 1952 Cri L lour 3 (DB) * 1951 Bom 
101 (104, 165) [AIR V 38 C 3lj : I L R (1950) 
Bom 730 : 52 Cri L Jour 02 (DB)** 1951 Madh 
B 51 (53) [AIR V 38 C 15] (DB) * 1951 Mad 
182 (184) [AIR V 38 C 17] : 52 Cri L Jour 688 
(DB) * 1951 Pat 439 (442) [AIR V 38 C 115]: 
1952 Cri L Jour 543 (DB) * 1951 Pat 47 (55) 
[AIR V 38 C 0] : 30 Pat 030 : 52 Cri L Jour 
400 (DB) * (’51) I L R (1951) Cut 024 (030) 
(DB) * 1950 All 709 (711) [AIR V 37 C 276] : 

I L R (1951) 2 All 493 : 52 Cri L Jour 732. 

[4] The power to issue a detention order 
under S. 3 depends entirely upon the satisfac¬ 
tion of appropriate authority specified in that 
section. 1954 S C 179 (181) L AIR V 41 C 37] : 

1954 SCR 418 :1954 Cri L Jour 450 * (’55) 
Madh B L Jour 1955 H C R 774 (777) (DB). 

15] Satisfaction is a matter for subjective 
decision and can never be subjected to an 
objective test. 1952 Hyd 112 (119) [AIR 

V 39] : ILR (1952) Hyd 122 : 1952 Cri L 
Jour 1070 (DB) * 1951 Mad 182 (184) [A I R 

V 38 C 17] : 52 Cri L Jour 088 (DB) * (’51) 

4 Sau L R 45 (47) (DB). 

[0] The satisfaction of the authority mak¬ 
ing the order as to matters specified in the 
Act is the only condition for ♦'he exercise of 
his powers and the Court cannot substitute 
its satisfaction for that of the authority. 1958 

5 C 451 (452) [AIR V 40 C 107] : 1953 Cri L 
Jour 1921 * 1951 Hyd 162 U62) [AIR V 38 
C 581 : 52 Cri L Jour 1527 (FB) * 1955 Raj 
0 (10) [(S) AIR V 42 C 4] : ILR (1954) 4 Rai 
51 : 1955 Cri L Jour 95 (DB) * 1952 Hyd 
112 (119) [AIR V 39] : ILR (1952) Hyd 122 : 
1952 Cri L Jour 1076 (DB) * 1951 Pat 47 (55) 
[AIR V 38 C 0] : 30 Pat 630 : 52 Cri L Jour 
406^ (DB). 

[7] If the State Government on the evidence 
placed before it is satisfied that the applicants 
are, unless detained, likely to act in a manner 
prejudicial to the maintenance of supplies 
and services essential to the community the 
High Court cannot go into evidence and can- 
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not question the satisfaction of the detaining 
authority. 1952 All 180 (182) [AIR V 39] : 
1952 Cri L Jour 372 * (’54) ILR (1954) 1 Cal 
1 (29) (FB). (Court cannot go behind satis¬ 
faction.) * 1951 Nag 1 (2) [AIR V 38 C 1] : 

I L R (1951) Nag 1 (FB) * 1952 Sau 12 (13) 
[AIR V 39] (DB). 

[8] The action of the detaining authority 
should not be ultra vires the law empowering 
detention; the** power should not be exercised 
in bad faith or in an arbitrary manner or for 
collateral purpose but the detaining authority 
•should be honestly satisfied. 1959 Andh Fra 
73 (75, 76) [AIR V 46 C 23] : 1959 Cri L Jour 
160 iDB). 

[9] As the Legislature has under the Pre¬ 
ventive Detention Act empowered the autho¬ 
rities to make an order of detention on being 
satisfied that one of the conditions laid down 
in S. 3 of the Act exists, it is entirely at the 
discretion of the authority making the order 
to satisfy itself in that behalf by whatever 
means that may be available to it. After the 
authority making the order of detention has 
so satisfied itself, the propriety of that satis¬ 
faction in some respects comes for scrutiny by 
the procedure laid down by the Act. 1951 All 
456 (457) [AIR V 38 C 98]. 

[10] Where power is vested in a statutory 
authority to deprive the liberty of a subject 
on its subjective satisfaction with reference to 
specified matters, if that satisfaction is stated 
to be based on a number of grounds or for a 
variety of reasons, all taken,together, and if 
some out of them are found to be non-existent 
or irrelevant, the very exercise of that power 
is bad. If some out of them are found to be 
non-existent or irrelevant the Court cannot 
predicate what satisfaction of the said autho¬ 
rity would have been on the exclusion of 
those grounds or reasons. 1957 S C 164 (168) 
[(S) AIR V 44 C 20] : 1958 S C R 948 : 1957 
Cri L Jour 316. 

[11] Detention order by District Magistrate 
under S. 3 (2)—Grounds of detention describ¬ 
ed as grounds of detention under S. 3(1) (a) 
(iii)— Held , that even if the District Magis¬ 
trate made a mistake in this regard, this did 
not show that he did not apply his mind to 
the facts before passing the detention order. 
1954 Cal 591 (600) [A I R V 41 C 202] : 1954 
Cri L Jour 1722 (DB). 

[12] Where the detaining authority is in 
point of fact satisfied that the persons sought 
to be detained were likely to act in a prejudi¬ 
cial manner unless detained, it is not for the 
Court to question its satisfaction. The satis¬ 
faction of that authority must no doubt be 
honest satisfaction. So long as that is honest 
it would not matter if some inaccurate mate¬ 
rial was placed before the authority and the 
latter acted upon it as being correct. 1952 
All 180 (182) [AIR V 39] : 1952 Cri L Jour 
372. 

[13] The word “satisfied” does not import 
an arbitrary or irrational state of being satis¬ 
fied. It means “reasonable satisfaction.” But 
this condition of “reasonable satisfaction” is 
not an objective condition precedent of tact 
capable of determination by a Court of law 


like .any other positive fact. 195). Madh B 51 
(53, 54) [A I R V 38 C 15] (DR) * 1951 Assam 
43 v 44) [AIR V 38 C 20] : ILR (1950) 2 Assam 
470 : 52 Cri L Jour 434 (DR). ( The satisfac¬ 
tion has to be honest, careful and deliberate, 
arrived at by the detaining authority after 
exercisin'-' due care and caution.) 

[14] Where an order of detention or fa'ie 

shows that the authority making the order of 
detention was satisfied, a presumption arises 
in favour of that authority and the burden 
lies on him who challenges the bona fides of 
that authority to show not that there was no 
reasonable satisfaction but to show that as a 
matter of fact the order of detention was 
passed without such satisfaction as is requir¬ 
ed. 1951 Madh B 51 (53) [AIR V 38 C 15] 
(DB). . l 

[15] By use of the words ‘must be satisfied* 
in S. 3, the Parliament has shown the inten¬ 
tion of the satisfaction (o be subjection and 
the Court cannot hold the satisfaction to be 
wrong as based on evidence which it con¬ 
siders to be false. 1951 Ilyd 128 (131) [AIR 

V 3S C 53] : ILR (1951) 11yd 654 : 52 Cri L 
Jour 1402 iFB). 

[16] The satisfaction in S. 3 is that of the de¬ 
taining authority and the High Court can only 
scrutinise the grounds furnished to see whether 
they are in fact relevant to the object sought 
to be achieved. 1957 Andh Pra 143 (146) [AIR 

V 44 C 53] : ILR (1957) Andh Pra 107 : 1957 
Cri L Jour 703 (DB). 

[17] Where the Government of a State being 
satisfied that any person is acting in a man¬ 
ner prejudicial to public safety and main¬ 
tenance of public- order makes an order 
detaining him, it is not open to the detenu to 
invite the Court to go into the question as to 
whether the satisfaction of the detaining autho¬ 
rity was on proper or reasonable grounds. 
1951 Ilyd 83 (80; [AIR V 38 C 34] : 52 Cri L 
Jour 710 * DB). 

[18] The detaining authority must be satis¬ 
fied that it was necessary to detain the person 
at the date when the order was made. 1951 
Bom 161 (168) [AIR V 38 C 31] : ILR (1950) 
Bom 736 : 52 Cri L Jour 62 (DB*. 

[19] The satisfaction that the law requires 
under S. 3 (1) and (2) of the Preventive De¬ 
tention Act is that there must be at least a 
reasonable probability of the person against 
whom an order is sought to be made acting 
in a prejudicial manner. It is not necessary 
that the detaining authority must feel absolute 
certainty that if the person concerned was not 
detained he would act in a prejudicial man¬ 
ner. 1951 Bom 161 (164, 105; [AIR V 38 
C 31] : ILR (1950) Bom 730 : 52 Cri L Jour 
62 (DB). 

[20] When admittedly a most important 
material is placed before the detaining autho¬ 
rity, but the material turns out to be a 
material which did not exist it cannot be said 
that the detaining authority applied its mind 
to all the relevant and proper circumstances 

s which he must do before he makes the order 
9 contemplated by the Act, and that there was 
a proper satisfaction which would justify the 
making of the • order. 1956 Bom 490 (492) 
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[AIR V 43 C 1891 : ILR (1956) Bom 792 : 
1956 Cri L Jour 875 (DB). 

[21] The satisfaction of the Government 
must be based on some grounds. There can 
be no satisfaction if there are no grounds for 
the same. If the grounds on which it is stated 
that the Central Government or the State 
Government was satisfied are such as a 
rational human being can consider connected 
in some manner with the objects which were 
to be prevented from being attained, the ques¬ 
tion of satisfaction except on the ground of 
mala fides cannot be challenged in a Court. 
1951 S C 157 (160) [AIR V 38 C 24] : 1951 
SCR 167 : 52 Cri L Jour 373 * 1951 S C 174 
(177) [AIR V 38 C 25] : 1951 S C R 212 : 52 
Cri L Jour 400*1- 1952 Pat 374 (376) [AIR 
V 39] : 1952 Cri L Jour 1382 (DB). 

[22] The question whether or not the Deputy- 
Commissioner at the time he passed order 
under S. 3, Preventive Detention Act, was 
satisfied that it was necessary to arrest the 
petitioner with a view to preventing him from 
acting in any manner prejudicial to the public 
peace and order is a question of fact and if 
the petitioner’s position was that such a satis¬ 
faction did not exist he should definitely 
assert the fact in the petition. 1953 Pepsu 145 
(146) [AIR V 40 C 63J : ILR (1952) Patiala 
445 : 1953 Cri L Jour 1519. 

[23] As a matter of abstract law, the state of 
man’s mind can be proved by evidence other 
than that of the man himself and if the Home 
Secretary has requisite means of knowledge, 
for example, if the Minister had told him that 
he was satisfied or he.had indicated satisfac¬ 
tion by his conduct or acts, and the Home 
Secretary’s affidavit was regarded as suffi¬ 
cient in the particuar case, then that would 
constitute legally sufficient proof of the satis¬ 
faction of the Home Minister. 1952 S C 317 
(319) [AIR V 39] : 1952 S C R 674 : 1952 Cri 
L Jour 1269. 

[24] The burden is upon the person who 
challenges the bona fides of the officer to show 
that as a matter of fact the order whatever 
the officer might have stated in it with regard 
to his satisfaction was passed without such 
satisfaction. 1949 Bom 319 (325) [AIR V 36 
C 83] : ILR (1949) Bom 508 : 51 Cri L Jour 
184 (FB) * 1953 Pepsu 190 (192) [AIR V 40 
C 77] : ILR (1953) Patiala 1 : 1953 Cri L. 
Jour 1710. 

[25] Although the onus is initially upon the 
State to prove that the authority who made 
the order of detention was satisfied in respect 
of its necessity, the onus shifts to the other 
side if an order expressed to be made in the 
name of the Rajpramukh and duly authenti¬ 
cated by a person authorised in this behalf 
has been produced. 1951 Pepsu 126 (129) 
[AIR V 38 C 49] : 2 Pepsu L R 402 : 52 Cri L 
Jour 1081 * 1953 Pepsu 190 (192) [AIR V 40 
C 77] : ILR (1953) Patiala 1 : 1953 Cri L 
Jour 1710. 

[26] Where it is mentioned in the order of 
detention, that the detaining authority was^ 
satisfied within the meaning of S. 3, that it* 
was necessary to make the order with a view 
to prevent the detenu from acting in manner 


prejudicial to the security of the State and 
maintenance of public order, the mere fact 
that the grounds supplied make no reference 
to the security of the State, does not justify 
the inference that the satisfaction of the 
detaining authority required under S. 3 was 
wanting. (’51) 3 Pepsu L R 238 (244) (DB). 

[27] Having regard to Art. 166 (3) of the 
Constitution and R. 8 of the main Rules of 
Business made by the Governor, the satisfab- 
tion of the concerned Minister must be taken 
to be the satisfaction of the State Government. 
But there is no legal provision at all for dele¬ 
gation of that responsibility from the Minister 
to the Home Secretary. 1952 Orissa 200 (202) 
[AIR V 39] : ILR (1952) Cut 353 : 1952 Cri L. 
Jour 1051 (DB) * 1953 Orissa 33 (37) [AIR 
V 40 C 17] : 1953 Cri L Jour 349 (DB). (AIR 
1952 Orissa 200, Approved.) 

4. Scope of inquiry. — [1] The scope of 
judicial enquiry in the proceedings challeng¬ 
ing the order under the Act is a limited one. 
1952 Hyd 112(115) [AIR V 39] : ILR (1952) 
Hyd 122 : 1952 Cri L Jour 1076 (DB). 

[2] Allegation of illegal detention and ap¬ 
plication of third degree methods are outside 
the scope of an enquiry under S. 3. Police 
Officers cannot be allowed to be cross-examin¬ 
ed by the detenu on affidavits submitted by 
them denying the detenu’s allegations of 
torture. 1952 Hyd 112 (117) [AIR V 39] : ILR 
(1952) Hyd 122 : 1952 Cri L Jour 1076 
(DB). 

[3] Detenu alleging illegal detention and 
torture prior to his being served with deten¬ 
tion order — Police officers filing affidavits 
denying allegations of torture but admitting 
questioning detenu regarding activities and 
addresses of his alleged associates — Detenu 
cannot be allowed to cross-examine police 
officers submitting affidavits since allegations 
of illegal detention and alleged torture prior* 
to lawful detention are outside the scope of 
the enquiry into legality of detention. 1952 
Hyd 112 (116) [AIR V 39] : ILR (1952) Hyd 
122 : 1952 Cri L Jour 1076 (DB). 

[4] Whether there is sufficient material for 
arriving at the conclusion that the detenu is 
likely to indulge in prejudicial activities is a 
question solely to be decided by the detaining 
authority. It is not necessary that such a 
conclusion should be arrived at on legal 
proof. It is well settled that the question 
whether the detaining authority was right in 
view of the material before it in issuing the 
order of detention is not justiciable. 1952. 
Hyd 112 (115) [AIR V 39] : ILR (1952) Hyd 
122 : 1952 Cri L Jour 1076 (DB). 

5. Detention order. — [1] There is noth¬ 
ing in the Act which would debar a District 
Magistrate from making an order under S. 3 
of the Act if he is satisfied of the necessity of 
making of such an order merely because the- 
person against whom the order is to be made 
has been arrested by any police officer under 

S. 151, Cr. P. C. (’53) ILR (1953) Madh B 11* 
(120) (DB). 

[2] Preventive detention is intended and. 
indicated only for cases that cannot be dealt: 
with by the ordinary law of the land. 1951- 
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Vind Pra 30 (37) [AIR V 38 C 9]: 52 Cri L 
Jour 894. 

[3] Preventive detention is not a device to 
evade the scrutiny of the ordinary criminal 
courts into allegations which the detaining 
authority Itself does not seem to believe. 1951 
Vindh Pra 36 (37) [AIR V 38 C 9]: 52 Cri L 
Jour 894. 

[4] The detention order under S. 3 in cases 
where the prosecution is pending is a serious 
step for the executive authorities to take. It 
must be made with full appreciation of the fact 
that the order in such cases has grave conse¬ 
quences on the judicial trial and must bear 
scrutiny of the courts on footing that such an 
order was called for notwithstanding such 
appreciation. A detention order passed with¬ 
out such appreciation may well be. held to be 
lacking in bona fiaes on the facts of an indivi¬ 
dual case. 1952 Orissa 52 (57, 58) [AIR V 39]s 

(db)( 1951 ) Cut 441: 1952 Cri L Jour 1039 

[5] The detention of which the detenu 
complains by his application is the detention 
in the jail on the date when he makes the 
application and it is immaterial for the deter¬ 
mination of the question in issue as to 
whether his prior alleged ill-treatment bv the 
police is or is not legal. This alleged ill- 
treatment cannot affect the merits of the 
detention order, the validity of which is to be 
determined independently of any such consi¬ 
derations. 1952 Sau 12 (14) [AIR V 39] (DB). 

[0] There is nothing in law which would debar 
a District Magistrate from making an order 
under the Act against a person who was bound 
down to keep the peace and be of good be¬ 
haviour under the Cri. P. C , if he is satisfied 
that security proceedings have proved to be 
ineffectual and conditions required for mak- 
JPAthe order under S. 3 are proved to exist. 
( 53) ILR (1953) Madh B 116 (122, 123). 

[7] Where an order of detention passed by 
P* s * r * c * Magistrate is revoked, it is open 

to the State Government to issue a fresh order 
ot detention against the same person. 1951 
? 8 (70, 71) [AIR V 38 C 9]: 52 Cri L Jour 

* 1952 AU 180 0-81) LA I R V 39]: 
1952 Cri L Jour 372. 

[8] Where the detaining authority revoked 

his first order and passed a second order, the 
very fact that there was some variation in the 
grounds of detention and in one respect even 
the order in which the facts were alleged to 
have taken place was also changed goes to 
show that the detaining authority did go into 
the matter afresh and he passed the new 
order after he was satisfied of the necessity of 
it. 1953 Pepsu 145 (146) [AIR V 40 C 03]: ILR 
(1952) Patiala 445: 1953 Cri L Jour 1519. 

[9] Preaching of violence or open incitement 
thereto is not sine qua non for an order under 
S. 3. 1959 Andh Pra 73 (77) [AIR V 40 C 23]: 
1959 Cri L Jour 160 (DB). 

[10] When an order is made under the Pre¬ 
ventive Detention Act, the order continues to 
be in force until it is cancelled, just as any 
order lawfully passed must remain in force 

“ 1 it is revoked by a proper authority. 1951 



Bom 33 (35, 30) [AIR V 38 C 13]: ILR (1951) 
Bom 540 : 52 Cri L Jour 418 (DB). 

[11] An order of detention was passed by 
A, a District Magistrate on 29-3-1950. In pur¬ 
suance of this order the detenu was arrested 
on 14-6-1950. But at the time when tlie order 
of detention was actually served on the 
detenu, A had left charge and another Dist¬ 
rict Magistrate B was in charge of the District. 
The grounds of detention were furnished to 
the detenu on 19-10-1950. Held, that an order 
passed by a District Magistrate who is subse- 
nuently transferred and relieved of his duties, 
does not lose its value and cease to be an 
order of a District Magistrate that the delay 
of two and a half months which occurred in 
this case between the date of the order of 
detention and the date of arrest was not an 
unreasonable length of time which required 
the passing of a fresh detention order, by U. 
1951 Bom 33 (84) [A I R V 38 C 13]: I L R 
(1951) Bom 546: 52 Cri L Jour 418 (DB). 

[12] An order for preventive detention 
directs a person to be detained. The detention 
may be of various kinds. It may be limited to 
a certain place and for a certain period. 
Whatever may be the form of the order, the 
order primarily deprives the detenu of his 
personal liberty. (’54) ILR (1954) 1 Cal 1 (10) 
(FB). 

[13] The question as to whether tlie detenu 
should be detained for the full period men¬ 
tioned in the order passed by the detaining 
authority or whether before the termination 
of that period he rnay be released is a matter 
that is to be considered by the Government. 

1951 Trav-Co 217 (221) [AIR V 38 C 87]: ILR 
(1951) Trav-Co 1: 52 Cri L Jour 1089 iDB). 

[14] The Act gives the detaining authority 
plenary discretion to make an order of deten¬ 
tion, if according to his judgment, he has a 
reasonable cause to believe that the applicant 
as a member of a hostile association should 
not be allowed to be at large and that it is 
imminent that in the interests of the safety 
of the State he should exercise control 
over his activities. 1952 Hyd 112 (120) [A I R 
V 39]: ILR (1952) Hyd 122: 1952 Cri L Jour 
1070 (DB). 

[15] Where all that appears from the order 
is that it has been properly authenticated, 
that by itself does not show that the order of 
detention was validly made. If, as is clear 
from the evidence, the materials upon which 
the order of detention in question is based are 
not placed before the proper authority who 
has to decide such matters and it appears that 
that authority did not apply his mind with a 
view to satisfy himself about the necessity for 
such detention, then the condition precedent 
to the making of the order of detention is 
lacking and the order can consequently be 
successfully challenged as a nullity. (\51) 
ILR (1951) Cut 624 (030, 031) (DB). 

[10] Modification would not include an 
attempt at validation of the order which was 
illegal at its inception. 1955 Raj 0 (11) [(S) 

. AIR V 42 C 4]: ILR (1954) 4 Raj 51: 1955 Cri 
L Jour 95 (DB). 

[17] Where the Government itself while 
confirming the detention in exercise of its 
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power under S. 11 admits that one cf the two 
grounds mentioned in the original order is 
substantial or non-existent, to say that the 
other ground which still remains, is quite 
sufficient to sustain the order would be to 
substitute an objective judicial test for the 
subjective decision of the executive authority 
which is against the legislative policy under¬ 
lying the statute. In such cases, the position 
would be the same as if one of these two 
grounds was irrelevant for the purpose of the 
Act or was wholly illusory and this would 
vitiate the detention order as a whole. 1954 
S C 179 (181 [A r R V 41 C 37]: 1954 SCR 
418: 1954 Cri L Jour 456. 

[18] Where an order of detention is passed 
under S. 3, Preventive Detention Act and 
served on a detenu under detention under 
U. P. Maintenance of Public Order Act (on 
the same materials) and the matter went up 
to the Advisory Board under S. 9 of the Pre¬ 
ventive Detention Act and on its report the 
Government confirmed the detention and 
directed a further detention of eleven months, 
on a question as to the legality of the orders. 
Held, it cannot be said that the order of 
detention is invalid merely because it was 
made on the same materials and that there 
was no fresh material for passing the order: 
1951 All 18 (20, 21) [AIR V 38 C 5] : 1952 
Cri L Jour 422 (DB). 

[19] Section 4 whether of the original Act 
or the amending Act of 1951 does not em¬ 
power the detention of the petitioner as dis¬ 
tinguished from his detention in a particular 
place. The order of detention actually is 
passed under the provisions of S. 3, and S. 12 
of the amending Act makes it quite clear that 
what is continued after the comiug into 
operation of the amending Act is the deten¬ 
tion order. Consequently the failure to detain 
a detenu in a place determined in accordance 
with the provisions of S. 4 of the original Act 
or the Act as amended would not render the 
detention order, that is the order passed under 
S. 3, an invalid order. 1952 Bom 1 (4) [AIR 

V 39] : ILR (1952) Bom 134 : 1952 Cri L Jour 
81 (DB). 

[20] In an application for habeas corpus 
where the legality of an order of detention 
under the Preventive Detention Act is chal¬ 
lenged any anterior ill-treatment, arrest, deten¬ 
tion, etc., of detenu by the police is not at 
all relevant and cannot affect the validity of 
the detention order. 1952 Sau 12 (14) [AIR 

V 39] (DB). 

[21] Where the mistake as to the surname 
and the slip in the spelling of the father’s 
name of the detenu had b^n sufficiently ac¬ 
counted for and these mistakes did not affect 
his identity as the person meant to be de¬ 
tained was the detenu and none other. Held , 
that the contention that the District Magis¬ 
trate had not applied his mind with due 
diligence before issuing the order of detention 
was altogether unsustainable. 1952 Sau 12(15) 
[AIR V 39] (DB). 

[22] If the main ground of detention be 
investigation of a crime, detention of a person 
under the Preventive Detention Act would 


be colourable, and improper. But where the 
grounds have been definitely mentioned with 
sufficient precision and details there is little 
scope for the allegation that the detention is 
for a collateral purpose. 1952 Sau 12 (14) 
[AIR V 39] (DB). 

[23] Vagueness and indefiniteness in the 
grounds of detention communicated to the 
detenu for the purpose of enabling him to 
make a representation to the State is a ground 
for holding the detention to be invalid and 
ordering his release. 1951 Punj (Simla) 8 (9) 
[AIR V 38 C 21. 

[24] An order of detention preventing a 
person from making speeches prejudicial to 
the maintenance to the public order is valid 
even though it has the result of abridging his 
right under Art. 19 D) (a) of the Constitution 
by such detention. 1951 S C 270 (272) [A I R 

V 38 C 45] : 1951 S C R 451 : 52 Cri L Jour 
904. 

[25] When nothing else is known, a mere 
membership of the Communist Party, if it has 
not been declared an unlawful boay, would 
not attract the provisions of the Preventive 
Detention Act. 1952 Hyd 112 (118) [AIR 

V 39] : ILR (1952) Hyd 122 : 1952 Cri L Jour 
1076 (DB)* 1952 Pepsu 126 (127) [AIR V 39] : 

3 Pepsu L R 77 : 1952 Cri L Jour 1485 (DB). 

[26] Where the evidence clearly shows that 
a person is not merely a passive member of 
the Communist organisation but an active 
participant in its various subversive activities, 
it will be proper for the Government to order 
his detention under the Act. In such a case 
the state of mind of the detaining authority is 
pre-eminently a question of fact. 1952 Hyd 
112 (119) [AIR V 39] : ILR (1952) Hyd 122 : 
1952 Cri L Jour 1076 (DB). 

[27] A bare allegation that the detenu is a 
relation of a member of a gang of dacoits and 
that he is co-operating with another dacoit is 
much too general to form the basis of a deten¬ 
tion order under S. 3 (1) of the Act 1951 
Vindh Pra 36 (37) [AIR V 38 C 9] : 52 Cri L 
Jour 894. 

[28] Where it comes to the question as to 
whether an order was anH-dated or was passed 
on the date mentioned therein, the Court 
would accept the affidavit of the District 
Magistrate that the order was passed on the 
date shown in the order. 1949 Bom 319 (323) 
[AIR V 36 C 83] : I L R (1949) Bom 508 : 51 
Cri L Jour 184 (FB). 

6. Legality of order. — [1] No person 
shall be deprived of his life or personal liberty 
except according to the procedure established 
by law, as prescribed under Art. 21 of the 
Constitution of India. It is, therefore, for the 
Government to show that an order of deten¬ 
tion passed by it is perfectly valid and in 
strict adherence to the law as laid down. 
1952 Assam 187 (188) [AIR V 39]: ILR (1952) * 

4 Assam 134 : 1952 Cri L Jour 1706. 

[2] The illegality of the arrest does not per 
se make the order of detention invalid. 1953 
Cal 81 (84) [AIR V 40 C 24]: 1953 Cri L Jour 
310 (DB). , . \ 

1.3] An order of detention under the Preven¬ 
tive Detention Act is not illegal merely because 
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it nullifies a previous order of discharge or 
acquittal by a Court in a criminal or a quasi- 
criminal case. 1952 Cal 20 (30) [AIR V 39] : 

I L R (1953) 1 Cal 89 : 1952 Cri L Jour 204 
(DB). 

[4] If in a case where the legality of an 
order of detention under S. 3 of the Preventive 
Detention Act is challenged, the State pro¬ 
duces a copy of the order purporting to have 
been made by the Rajpramukh and signed by 
the Deputy Secretary of the Government, the 
State only produces prima Jade evidence in 
support of the legality of the arrest and de¬ 
tention, which is liable to be rebutted. If, 
therefore, in order to rebut the evidence 
afforded by the production of the copy of the 
order of arrest the detenu applies to the Court 
to have the Deputy Secretary brought before 
it and examined in respect of the allegations 
contained in his affidavit, the Court has no 
right to refuse his request. 1951 Pepsu 121 
(123) [AIR V 38 C 47] : 2 Pepsu L R 299 : 52 
Cri L Jour 1008. 

[5] It is, no doubt, salutary that a copy of 
the order along with the grounds of detention 
should also be served on the detenu, parti¬ 
cularly if one is demanded, but the mere fact 
.that no copy was supplied does not make the 
arrest or detention illegal. 1951 Pepsu 147 
(149) [AIR V 38 C 50] : 52 Cri L Jour 1215. 

[0] As in habeas corpus proceedings the 
Court is to have regard to the legality or 
otherwise of the detention at the time of the 
return and not with reference to the date of 
the institution of the proceeding. In the ab¬ 
sence of proof of bad faith, the detaining 
authority can supersede an earlier order of 
detention challenged as illegal and make a 
fresh order wherever possible which is free 
from defects and duly complies with the re¬ 
quirements of the law in that behalf. The 
question of bad faith, if raised, would cer¬ 
tainly have to be decided with reference to 
the circumstances of each case but the obser¬ 
vations in one case cannot be regarded as a 
precedent in dealing with other cases. 1952 
S C 100 (108) [AIR V 39] : 1952 S C R 395 : 
1952 Cri L Jour 050. 

[7] Order of detention under, passed by the 
minister and authenticated by Deputy Secre¬ 
tary and purported to be issued on behalf of 
His Highness the Rajpramukh cannot be held 
to be illegal merely because the matter did 
not go to the Rajpramukh for consideration. 
1951 Pepsu 147 (150) [AIR V 38 C 50] : 52 
Cri L Jour 1215. 
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the public peace under S. 107, Cr. P. Code, 
and then those proceedings are dropped and 
recourse is had to S. 3 (1) of the Preventive 
Detention Act, for his detention, and then 
after a long time, he is supplied with very 
vague grounds, he is entitled to have it 
adjudged that the grounds are not true and 
that he is detained illegally or improperly, so 
as to entitle him to be released under S. 491, 
Cr. P. Code. 1951 Orissa 20 (21) [AIR V 38 
C 8] : I L R (1950) Cut 540 : 52 Cri L» Jour 
104 (DB). 


[9] Detention is not legal where in response 
to the request of the petitioner a copy of the 
order of detention was not given to him to 
enable him to see whether it is proper order 
or not and when there is no legal proof that 
such an order was passed by tlie District 
Magistrate. 1951 Trav-Co 130 (132) [AIR V 38 
C 45] : I L R (1951) Trav-Co 114 : 52 Cri L 
Jour 845 (DB). 

[10] Detention of person on ground of his 
being a member of gang of dacoits and 
association of dangerous criminals — Deten¬ 
tion held legal. 1950 Sind 18 (18) LAIll V 37 
C 7] : 51 Cri L Jour 715 (DB). 

[11] Where the order of detention has pro¬ 
vided that a notiee of the said order shall be 
given to the detenu by delivering a copy of 
the order to him, and no such copy is deli¬ 
vered to him, the order of detention is bad. 
1955 J & K 7 (8) [AIR V 42 C 3] : 1955 Cri L 
Jour 1071 ;DB). 

7. Past acts. — [1] The instances of past 
activities are relevant to be considered in 
giving rise to the subjective mental conviction 
of the authority making the order of deten¬ 
tion that the persons sought to be detained 
were likely to indulge in objectionable acti¬ 
vities. 1951 S C 481 (483) [AIR V 38 C 05 | : 
1952 S C R 18 : I L R (1952) Punj 1 : 1952 
Cri L Jour 75 * (’55) Madh B L J 1955 H C R 
774 (Pr 8) (DB). 

[2] What a person is likely to do in future 
can only be a matter of inference from various 
circumstances and his past record will be 
valuable, and often the only record on which 
it could be made. Accordingly, it cannot be 
contended that past activities could not con¬ 
stitute grounds for detention in future. 1957 
S C 28 (34) [(S) AIR V 44 C 6] : 1956 SCR 
653 : 1957 Cri L Jour 10 * 1951 Pepsu 123 
(126) [AIR V 38 C 48] : 2 Pepsu L R 370 : 52 
Cri L Jour 1070 (FB) * 1959 Andh Pra 73 
(70) [AIR V 46 C 23] : 1959 Cri L Jour 100 
(DB) * 1955 Madh B 38 (40) [AIR V 42 C 9] : 

I L R (1955) Madh B 98 : 1955 Cri L Jour 476 
(DB) * 1954 Madh B 125 (128) [AIR V 41 
C 58] : I L R (1954) Madh B 445 : 1954 Cri L 
Jour 1002 (DB). (It is erroneous to infer that 
past penal acts of the would-be detenu cannot 
be taken into account in finding out his likely 
course of action in future.) * 1952 Bhopal 0 
(10) [AIR V 39] : 1952 Cri L Jour 683 * 1952 
Mys 85 (87) [AIR V 39] : I L R (1951) Mys 
455 : 1952 Cri L Jour 1520 (DB) * 1951 Pepsu 
147 (151) [AIR V 38 C 50] : 52 Cri L Jour 
1215. 

[3] That the detaining authority must 
apply its mind afresh to the materials in its 
possession before the new order is passed is 
implicit in the terms of S. 3, Preventive Deten¬ 
tion Act, 1950. There must, therefore, be a 
de novo scrutiny of the case of each detenu 
before the satisfaction which the law requires 
is reached; and it follows that it is not open 
to the detaining authority to pass an order of 
detention under the Act of 1950 on the mere 
ground that it had passed an order under an 
earlier enactment. 1951 Nag 1 (5, 0) [AIR 
V 38 C 1] : I L R (1951) Nag 1 (FB) *-1951 
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Bom 161 (164, 165) [AIR V 38 C 31] : I L R 
(1950) Bom 736 : 52 Cri L Jour 62 (DB). 

[But see 1951 Mad 182 (186) [AIR V 38 
C 17] : 52 Cri L Jour 688 (DB). (AIR 1951 
Bom 161, Diss. from.)] 

[4] It is open to the detaining authority to 
apply its mind to the past activities of the 
detenus to draw the inference from the past 
activity that if the detenus be allowed to 
remain at large they will indulge in activities 
to the prejudice of public safety and mainten¬ 
ance of public order. 1951 Pat 68 (73) [AIR 

V 38 C 9] : 52 Cri L Jour 603 (DB). 

[5] Petitioner was all along detained in jail 
as an under-trial prisoner in three cases for 
about six months. In one of them he'was 
acquitted and in another he was discharged. 
Immediately after his acquittal and while the 
third case was pending against him he was 
served with an order ot preventive detention 
under S. 3 mentioning his past activities prior 
to his detention extending for a period of two 
years as the grounds of detention — Held , that 
the order of detention was made for a 
collateral purpose as there was likelihood that 
the object was either to punish him for his 
past acts or to prejudice his defence in the 
case pending against him. The order of deten¬ 
tion was, therefore, illegal. 1953 Pepsu 111 
(112) [AIR V 40 C 48] : I L R (1952) Patiala 
620 : 1953 Cri L Jour 1210. 

[6] The past conduct or the antecedents of 
the person detained would always afford 
sufficient data in order to judge about the 
propensities and the criminal proclivities of 
the detenu. They may be safe criteria for 
determining about his propensities and likely 
future activities. 1952 Hyd 112 (120) [AIR 

V 39] : I L R (1952) Hyd 122 : 1952 Cri L 
Jour 1076 (DB) * 1951 Orissa 27 (28) [AIR 

V 38 C 10] : 52 Cri L Jour 110 (DB). 

[7] Where the detenu was complained of 
being in the habit of harbouring dacoits and 
affording them protection, and particular 
instances of when and where he had har¬ 
boured certain dacoits were mentioned in 
support of the belief that he was likely to do 
so in future also with a view to avoid which 
the detention was considered necessary, it 
cannot be successfully contended that the Act 
being only preventive and not punitive the 
detenu could have been tried for harbouring 
the dacoits and should not have been detained 
under the Act. Harbouring of dacoits is a 
matter for consideration for the maintenance 

of public order. 1951 Pepsu 147 (151) [AIR V 38 
C 56] : 52 Cri L Jour 1215 * 1951 All 838 
(844) [AIR V 38 C 210] : 1952 Cri L Jour 3 
(DB). 

[8] Justification for action under Preventive 
Detention Act is suspicion or reasonable pro¬ 
bability and not criminal conviction. Such a 
suspicion may well be based on any past ac¬ 
tions of the person concerned, and they may 
be even actions committed outside the juris¬ 
diction of the authority passing the order of 
detention. 1950 All 589 (593) [A I R V 43 C 
190] : 1950 Cri L Jour 1152 (DB). 


[9] The correctness of the statement of 
facts relating to the past activities of the 
detenu in the grounds of detention cannot be 
challenged by the detenu in a Court of law. 
He must accept them as disclosed by the au¬ 
thorities. 1951 Hyd 128 (131) [AIR V 38 C 53]: 
ILR (1951) Hyd 654 : 52 Cri L Jour 1402 
(FB). 

[10] The authorities concerned can ap¬ 
prehend prejudicial activities on the part of 
a detenu from his past conduct, even though 
such conduct may have been long time ago 
and he has in the interval been in jail when 
the authorities are apprehensive of such future 
conduct, their satisfaction is subjective and is 
not justiciable. 1951 Hyd 128 (129) [A I R V 
38 C 53]: ILR (1951) Hyd 654 : 52 Cri L Jour 
1402 (FB)*1951 Hyd 162 (162) [A I R V 38 C 
58] : 52 Cri L Jour 1527 (FB)*1952 Hyd 112 
(115) [AIR V 39] : ILR (1952) Hyd 122 : 1952 
Cri L Jour 1070 (DB). 

[11] That the detaining authorities had 
taken notice of activities in remote past is 
immaterial when prejudicial activities were 
alleged to continue till time of arrest. 1952 
Hyd 112 (115) [AIR V 39] : I L R (1952) Hyd 
122 : 1952 Cri L Jour 1076 (DB). 

[12] As a rule, the antecedent conduct and ^ 
past activities of a person or a body of per¬ 
sons or an organisation would furnish rea¬ 
sonable grounds for finding out the present 
attitude of that person or the body of persons 
or organisation for coming to the conclusion 
whether he or the organisation is acting or 
likely to act in a manner prejudicial to the 
security of the State and the maintenance of 
public order. 1959 Andh Pra 73 (76) [AIR V 
40 C 23] : 1959 Cri L Jour 160 (DB). 

[13] The distance of time is immaterial un¬ 
less there is practically no question between 
the past and the present activities. 1959 
Andh Pra 73 (70) [AIR V 46 C 23] : 1959 Cri 
L Jour 100 (DB). 

[14] Where the historical background too 
weighed with the detaining authority in judg¬ 
ing the implications and tendencies of the 
present acts of the detenu, the order is not bad 
in law in obtaining satisfaction warranted by 
S. 3. 1959 Andh Pra 73 (77) [AIR V 46 C 23]: 
1959 Cri L Jour 160 (DB). 

[15] Where past acts form a chain with the 
connected acts which might imperil the secu¬ 
rity of the State or the maintenance of public 
order, and all the acts show the mental make-up 
of the would-be detenu at the relevant dates 
and are useful aids in finding out the poten¬ 
tial activities of the would-be detenu, such 
past acts form the basis of the subjective satis¬ 
faction of the detaining authority. The de¬ 
gree of relevancy is not a matter which is 

justiciable. 1953 Cal 81 (82) [AIR V 40 C 24]: 

. 1953 Cri L Jour 310 (DB). (After past acts 
would-be detenu enrolled as member of volun¬ 
teer corps and given military training — This 
does not show radical change in mental ten¬ 
dencies of would-be detenu.) 

[10] Past acts even if they have gone be¬ 
yond the stage of preparation or of attempts 
to commit penal offences and have even re- 
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suited in the commission of penal offences, 
are relevant for sustaining an order of deten¬ 
tion. 1953 Cal 81 (82) [AIR V 40 C 24]: 1953 
Cri L Jour S10 (DB). 

8. Prosecution or detention. — [l] There 
is nothing to prevent authorities from pro¬ 
ceeding under the Act even when there are 
specific proceedings under the ordinary cri¬ 
minal law against a particular person. (*50) 

I L R (1956) 2 Cal 610 (615) (DB) * 1957 Cal 
74 (70) [A I R V 44 C 21] : 1957 Cri L Jour 
172 (DB)*1955 NUC (Bom) 5548 LAIR V 42] 
(DB). 

[2] Where the applicant is in jail awaiting 
trial of a criminal offence which is non-baila- 
ble and the period during which he will re¬ 
main in jail is indefinite depending upon the 
length of the trial; and his bail application 
has already been rejected, it is improper that 
the detention order should be passed against 
the applicant under S. 3 while he was await¬ 
ing his trial. (>52) ILR (1952) 2 Raj 842 (849) 
(DB).: 

[See also 1953 Cal 129 (134) [A I R V 40 C 
42] : 1953 Cri L Jour 30l (DB).] 

[3] Where it is alleged that a person has 
contravened the provisions of S. 3 of the Es¬ 
sential Supplies (Temporary Powers) Act, 
1940, the authorities concerned must make 
a choice either to preventively detain the offen¬ 
der under the provisions of the Preventive 
Detention Act, 1950 or to prosecute him for 
the offence alleged in Court of law. They 
cannot resort to both the courses, i. e., to 
detain him as well as to prosecute him and 
seek a conviction in a criminal Court. 1951 
Hyd 94 (95) [A I R V 38 C 42] : ILR (1952) 
Hyd 71 : 52 Cri L Jour 910 (DB)*1951 Pat 47 
(52) [A I R V 38 C 0] : 30 Pat 603 : 52 Cri L 
Jour 400 (DB). 

14] It cannot be stated as a rule of law that 
when a person is accused of an offence, the 
only alternative is to prosecute him and there 
is no legal authority to detain him. It is a 
fallacy to say that the right to prosecute a 
person under the ordinary criminal law and 
the right to detain him are mutually exclu¬ 
sive. No doubt there may be cases in which 
there will be a clash between the different 
rights, if and when both detention and pro¬ 
secution are made and pursued at the same 
time. In such cases, if the State Government 
wish to pursue the prosecution it must be pre¬ 
pared to comply with the safeguards of the 
Code of Criminal Procedure and must give to 
the undertrial prisoner such rights as he may 
have under the law. It would not be open to 
the State Government to fall back on cl. (3) 
of Art. 22 and hold an investigation or trial 
in disregard of the provisions of the Code of 
Criminal Procedure. Apart, however, from 
this difficulty which may arise in some cases, 
the test whether a detention order is or is not 
mala fide depends on whether the order is 
for the purpose mentioned in the order itself, 
namely, the maintenance of public order, or 
whether it is for any ulterior or collateral 
purpose. 1951 Pat 08 (75) [AIR V 38 C 9] : 52 
Cri L Jour 003 (DB) 1-1952 Pat 185 (192, 193) 


[AIR V 39]: 31 Pat 97 : 1952 Cri L Jour 493 
(FB)*1953 Pepsu 190 (192) [A I R V 40 C 77] : 

I L R (1953) Patiala 1 : 1953 Cri L Jour 1710. 

[5] Whether the person should be prosecut¬ 
ed under the ordinary law, or the Govern¬ 
ment should exercise their powers under the 
Preventive Detention Act is a matter for the 
authorities to decide. 1952 Sail 12 (10) [AIR 
V 39] (DB). 

[6] There is no rule of law that unless 
a choice of one of two alternatives, prosecu¬ 
tion or detention is made at the earliest 
moment, the order of detention must be held 
to be invalid. The proper approach is to con¬ 
sider the facts of each case and then consider 
whether the order of detention is mala fide or 

not. 1951 Pat 08 (74) [AIR V 38 C 9] : 52 Cri 
L Jour 003 (DB). 

[7] There is no reason why acquittal must 
necessarily mean that the acquitted person 
nevertheless cannot be acting in a manner 
prejudicial to national security or mainten¬ 
ance of essential supplies and services as men¬ 
tioned in S. 3. It is entirely erroneous to think 
that the ordinary criminal laws of the country 
and the P. D. Act are substitutes for each 
other. If anything, they are complimentary. 
1952 Cal 20 (30) [AIR V 39] : ILR (1953) 1 
Cal 89 : 1952 Cri L Jour 204 (DB). 

[8] Where the petitioner was acquitted in 
a criminal case not because there was no basis 
for the charge against him but because the 
Court which tried him found that the case 
against him was not proved beyond reason¬ 
able doubt and, therefore, the benefit of that 
doubt had to be conferred upon him, these facts 
can nevertheless form sufficient data before 
the detaining authority upon which the satis¬ 
faction required under S. 3 can be founded. 

1960 Guj 43 (47) [A I R V 47 C 16] : i960 Cri 
L Jour 1588 (DB). 

[9] Person arrested and detained in police 
custody with intention of being prosecuted 
for certain crime — Government changing its 
mind and preventively detaining him—Deten¬ 
tion is not mala fide. The Government have 
the choice either to prosecute the person 
arrested or to preventively detain him. Where 
a person is arrested and kept in police custody 
under lawful orders of remand in connection 
with a certain incident, for the purposes of 
investigation and ultimately prosecuting him, 
but subsequently the Government rdecides to 
preventively detain him and drop further 
criminal proceeding against him, the fact that 
he was interrogated while in police custody 
prior to the serving of the detention order on 
him does not show that the detention was for 
some collateral purpose and mala fide. 1952 
Hyd 112 (113) [A I R V 39] : ILR (1952) Hyd 
122 : 1952 Cri L Jour 1070 (DB). 

[10] Per Ram Labhaya J. — When what is 
alleged against the accused in the ground of 
detention is the subject of a pending prosecu¬ 
tion the order of detention is improper as the 
matter is still to be proved by the prosecution 
in the pending case and the decision of the 
Court cannot be anticipated. 1951 Assam 43 
(44) [AIR V 38 C 20] : ILR (1950) 2 Assam 
470 : 52 Cri L Jour 434 (DB). 


4 


* 


i 


126 [s 3 N 9] 


[The] Preventive Detention Act, 1950 


Section 3 — Note 8 (contd.) 

[11] Section 97, Bombay Industrial Rela¬ 
tions Act, 1948, speaks of certain conditions 
which would make a strike illegal and if a 
detaining authority acting under the Preven¬ 
tive Detention Act, 1950, thinks that one or 
the other of those conditions exists and the 
strike which is incited to be resorted to by 
the person to be detained is illegal on that 
score, it is open to the detaining authority to 
take action under the Prenentive Detention 
Act against the person concerned. In this con¬ 
nection, it is not correct to argue that no 
action for detaining a person can be taken 
under the Preventive Detention Act unless 
there is a prior determination by a Labour 
Court or the Industrial Court that the strike 
is an illegal one. 1951 Bom 33 (40, 41) [AIR 
V 38 C 13] : I L R (1951) Bom 540 : 52 Cri L 
Jour 418 (DB). 

[12] The mere fact that the arrest was origi¬ 
nally ordered for a specific offence but it was 
not followed by prosecution for that offence 
cannot affect the power of the detaining 
authority to take preventive action after the 
interim or final release of the person detained. 
It cannot be held that where an arrest un¬ 
accompanied by prosecution is followed by 
an order of detention, the Court must hold 
that the detention was mala fide. 1951 All 838 
(842) [A I R V 38 C 210] : 1952 Cri L Jour 3 
(DB). 

[13] Where a person is already detained in 
jail awaiting his trial in respect of certain 
offences, alleged to have been committed by 
him a warrant issued under S. 3 would be 
illegal. 1950 Hyd 66 (68) [AIR V 37 C 20] : 
ILR (1951) Hyd 198 (DB). 

[14] Whether detention of a person and 

prosecution started against him can be simul¬ 
taneously made, does not depend on any rule 
of law and the question is to be approached 
and answered in each case on the footing 
whether the order of detention in view of the 
pending prosecution is bona fids or not. 1953 
Pepsu 111 (112) [AIR V 40 C 48] : ILR (1952) 
Patiala 620 : 1953 Cri L Jour 1210 * 1951 Pat 
47 (52) [AIR V 38 C 6] : 30 Pat 603 : 52 Cri 
L Jour 406 (DB). # 

9. Order of detention against person 
already in jail. — [1] There is nothing in the 
language of the provisions contained in the 
Act which would debar a detaining autho¬ 
rity from passing an order against the person 
who is in detention. 1953 Assam 97 (99) 
[AIR V 40 C 42] : ILR (1953) 5 Assam 66 : 
1953 Cri L Jour 770. 

[2] It cannot be laid down as a matter of 
law that an order of detention under the Pre¬ 
ventive Detention Act can in no circumstances 
be passed when a person is already in cus¬ 
tody. Whenever a detention order is passed 
for the detention of a person who is already 
in detention, the question that would arise 
would be whether the detaining authority 
could feel satisfied that the order was neces¬ 
sary for the purposes of the Act. This essen¬ 
tially is a question the determination of which 
must depend on the circumstances of each 
case. 1953 Assam 97 (99) [AIR V 40 C 42 : 


I L R (1953) 5 Assam 66 : 1953 Cri L Jour 
770 * (’55) Madh B L J 1955 H C R 774 (Pr 7) 
(DB). 

[3] When a person is not free to act at all, 
as when he is in jail custody, the question of 
satisfaction in terms of S. 3 of the Preventive 
Detention Act does not arise. By reason of 
his confinement as an under-trial prisoner in 
jail custody, he is already prevented from 
acting in any manner prejudicial to the pur¬ 
poses mentioned in S. 3 of the Act. When a 
person is already prevented from so acting by 
reason of his detention in jail custody, it is 
futile to sav that the detaining authority is 
satisfied witn respect to him that it is neces¬ 
sary to pass an order of detention against 
him. The element of satisfaction must neces¬ 
sarily relate to a point of time when a person 
has freedom of action. 1952 Assam 175 (176) 
[AIR V 39] : I L R (1952) 4 Assam 381 : 1952 
Cri L Jour 1670 * 1954 Assam 93 (94) [AIR 

V 41 C 33] : I L R (1953) 5 Assam 109 : 1954 
Cri L Jour 747 * 1951 Assam 43 (44) [AIR 

V 38 C 20] : ILR (1950) 2 Assam 470 : 52 Cri 
L Jour 434 (DB). 

[4] An order of detention can be passed 
against a person who is already under deten¬ 
tion and there is nothing inherently illegal 
about successive orders passed on the same 
grounds where the sufficiency of the grounds 
is not examinable by the Courts. 1953 Mad 
41(50) [AIR V 40 C 17]: 1953 Cri LJ 224(DB). 

[5] Though a person might have been de¬ 
tained under S. 4 of the Rajasthan Public 
Security Ordinance, he can be detained under 
the Preventive Detention Act, 1950, after S. 4 
of the State Ordinance became void after 26th 
January 1950. The detention order will be 
valid though the acts were committed prior 
to the first order of detention. 1951 Raj 69 
(73) [A I R V 38 C 29] : 1952 Cri L Jour 425 
(DB). 

[6] Where the detenu was arrested on 2-3- 
1950 for two months under Madhya Bharat 
Maintenance of Public Order Act, 1949, and 
subsequently on 14-3-1950 while he was in 
jail another order was served on him under 
the Preventive Detention Act for indefinite 
period : Held, that the fresh period of deten¬ 
tion after the 14tli March was not an exten¬ 
sion of the previous order of detention under 
the M. B. Act. (’53) ILR (1953) Madh B 138 
(142). 

[7] A person was detained for doing smug¬ 
gling business in rice. The District Magistrate, 
in the grounds supplied to the person, refer¬ 
red to the case, as one of the grounds, alleged 
to have been sub judice in May 1951, to bring 
out that, the person was an incorrigible smug¬ 
gler, as his smuggling activities continued even 
in June and July, 1951 : Held , that the order 
did not rest on this ground alone and the 
detention was not illegal. 1953 Assam 63 (64) 
[AIR V 40 C 26] : 1953 Cri L Jour 507. 

[8] Unless it is impossible to hold that the 
order of detention passed against the peti¬ 
tioner was for the purpose ot frustrating his 
trial for the substantive offence the detention 
order cannot be held to be invalid. (’55) Madh 
B L J 1955 S C R 774 (Pr 7) (DB). (29 Pat 502 
(FB), Bel. on.) 
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[9] The words of S. 3 do not justify an 
inference that an order of detention cannot be 
passed against a person who may be already 
in detention in some other connection. Nor is 
there anything in any part of the Act to lead 
to the conclusion that an order of detention 

E assed under S. 3 would be illegal simply 
ecause the person to be detained was already 
in custody in some other connection. (’52) 
ILR (1952) 2 Raj 842 (845) (DB). 

[10] Where a person is under detention for 
a non-bailable offence and is being prosecuted 
on a criminal charge in a Court of law, and 
his period of detention in that connection is of 
indeterminate length, it is improper that the 
executive authorities should intervene with 
an order of detention under S. 3 pending the 
decision of the criminal case. The man to be 
detained is already under detention under the 
criminal law and there is, in the first place, 
no necessity of his being put under another 
detention under the Act which detention would 
run concurrently with his detention under the 
criminal law. (*52) I L R (1952) 2 Cal 842 
(848, 849) (DB). 


10. Contents of order. — [1] The detenu 
has to be served with a copy of the order 
passed by the authority contemplated by sub- 
s. (2) of S. 3, containing, firstly, recitals in 
terms.of one or more of the sub-clauses of 
els. (a) and *b) of S 3 (1), which may be 
called the ‘preamble*, and secondly, the 
grounds contemplated by S. 7, namely, the 
conclusions of fact which have led to the 
passing of the order of detention, informing 
the detenu as to why he was being detained. 
1959 S C 1335 (1340, 1341) [AIR V 46 C 188]: 
1960-1 S C R 411 : 1959 Cri L Jour 1501. 

[2] Where the preamble of the detention 
order clearly states the purpose with which 
the order is passed, viz., to prevent the detenu 
from acting in a manner prejudicial to the 
maintenance of the public order and the secu¬ 
rity of the State, nothing more is required to 
be stated in the order. The mere fact that the 
order omitted to state that the order was 
passed under sub-cl. (ii) of cl. (a) of sub-s. (1) 
of S. 3 of the Act, does not indicate any care¬ 
lessness on the part of the detaining authority. 
If at all it indicates anything it may be said to 
be a typing or clerical omission. 1952 Bhopal 
0 (9) [AIR V 39] : 1952 Cri L Jour 683. 

[3] The Government is not bound to supply 
the facts and particulars of the detenu’s acts, 
on the basis of which it forms the satisfaction 
that it is necessary to make a detention order 
with a view to preventing the detenu from 
acting in any manner prejudicial to public 
peace, etc. 1953 Pepsu 190 (191) [AIR V 40 
C 77] : ILR (1953) Patiala 1 : 1953 Cri L Jour 
1710., 

[4] The omission in an order of detention 
to specify the place of the objectionable acti¬ 
vities of the detenu, which are made the 
grounds for the order, does not necessarily 
lead to the inference that the authority order¬ 
ing the detention has not applied its mind to 
the case. 1952 Bhopal 0 (10) [AIR V 39]: 1952 
Cri L Jour 083. 


[5] Failure to mention in the detention order 
the place where the detenu is going to be 
detained does not render the order vague or 
invalid. 1952 Bom 1 (4) [A I R V 39] : I L R 
(1952) Bom 134 : 1952 Cri L Jour 81 (DB). 

[6] The non-specification of any definite 
period in the detention order is not a m derial 
omission rendering the order itself invalid. 
1952 S C 350 (352) [AIR V 39] : 1952 SCR 
756 : 1953 Cri L Jour 146 * 1951 S C 278 
(274) [AIR V 38 C 45] : 1951 S C R 451 : 52 
Cri L Jour 904 * 1953 Hvd 288 (288) [AIR 

V 40 C 147] : ILR (1951) Hvd 821 : 1953 Cri 
L Jour 1875 (DB) * 1952 All 180 (180) [AIR 

V 39] : 1952 Cri L lour 372 * 1952 Bom L (7) 
[AIR V 39] : ILR (i952) Bom 134 : 1952 Cri 
L Jour 81 (DB) * 1952 Punj 408 (407) 1 AIR 

V 39] : ILR (1952) Punj 481 : 1953 Cri LJouv 
28 (DB) * 1951 Ail 18 (19) LAIR V 38 C 51 : 
1952 Cri L Jour 422 (DB) * 1951 Pat 389 
(391) [AIR V 38 C 99] : 29 Pat 992 : 52 Cri 
L Jour 282 (DB) * 1951 Raj 69 (72) [AIR 

V 38 C 29] : 1952 Cri L Jour 425 (DB). 

[See also 1952 S C 324 (328) [AIR V 39] : 
1952 SCR 683 : 1952 Cri L Jour 1503. (The 

section specifies the exact period of the deten¬ 
tion, namely, till the expiry of the Act.)] 

[But see 1951 All 357 (358) [A I R V 38 
C 57] : 52 Cri L Jour 115 * 1951 Pepsu 1 (3) 
[AIR V 38 C 1] : 2 Pepsu L R 421 : 52 Cri L 
Jour 33.] 

[7] It is not always necessary that the time 
of a particular activity must be given in order 
to make a ground explicit, if otherwise it is 
clear enough to make the detenu understand 
what is being complained against him. 1951 
Pepsu 134 (135) [AIR V 38 C 52] : 52 Cri L 
Jour 1100. 

11 Correctness of order.—[1] In respect 
of detention orders under Preventive Deten¬ 
tion Act there is always a presumption of the 
correctness of an order of a Court. The maxim 
‘omnia acta rite esse praesumuntur 9 would 
apply and unless it is proved that what pur¬ 
ports to be the order was not actually passed 
by the authority the Court will presume the 
document to be a genuine one. 1952 Hyd 112 
(119) [AIR V 39] : ILR (1952) Hyd 122 : 1952 
Cri L Jour 1076 (DB). 

[2] If a challenge is made about the ac¬ 
curacy of the prima facie correctness and 
regularity of the order, it is upon the State 
Government to satisfy the Court that the 
order complained against does not suffer 
from any obvious infirmity or irregularity. 
(’51) ILR (1951) Cut 624 (630) (DB). 

12. Mala fides.—[1] An order of deten¬ 
tion passed under the law of preventive deten¬ 
tion can be challenged on the ground that 
there is lack of bona fides on the part of the 
authority exercising the power. 1953 Mad 41 
(45) [AIR V 40 C 17] : 1953 Cri L Jour 224 
(DB). 

[2] Merely because there are other proceed¬ 
ings under the ordinary criminal law against 
a detenu, it cannot be said that the proceed¬ 
ing under the Act is mala fide. (’56) ILR (1956) 
2 Cal 6L0 (615) (DB). 

f3] If the Court is satisfied that the order in 
question is passed ia conformity with the 
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provisions of the Act, and is not outside the 
scope or the object and purpose of the Act, 
no question of mala fides would arise. 1960 
Guj 43 (46) [AIR V 47 C 16] : 1960 Cri L Jour 
1588 (DB). 

[4] The detention orders are not mala fide 
simply because the District Magistrate passed 
them shortly after the previous detention 
orders were set aside by the High Court ; nor 
can they be held to be mala fide or bad on 
the ground that only the past activities of the 
detenus were relied upon. 1954 Cal 591 (600) 
[AIR V 41 C 202] : 1954 Cri L Jour 1722 

(DB). 

[5] The question of bad faith, if raised, 
would certainly have to be decided -with 
reference to the circumstances of each case 
but the observations in one case cannot be 
regarded as a precedent in dealing with other 

cases. 1952 S C 106 (108) [AIR V 39] : 1952 
SCR 395 : 1952 Cri L Jour 656. 

[6] Where the Government chose to bring 
the offender to book under the criminal laws 
of the country and the Government was told 
by the Courts that he was outside the reach 
of such laws, then, it is not mala fides but 
bona fides of the Government when it ap¬ 
plies the Preventive Detention Act only as 
a means of last resort where the ordinary 
laws of land have failed. It only shows that 
the Government acted with good faith and 
was reluctant to apply its summary powers 
of preventive detention in the first instance. 

1952 Cal 26 (30) [AIR V 39] : ILR (1953) 1 
Cal 89 : 1952 Cri L Jour 204 (DB). 

[7] Subsequent order of detention mention¬ 
ing same grounds as prior order — Detenu all 
the while in jail in intervening period — 
Subsequent order cannot be said to be mala 

fide. 1952 S C 350 (382) [AIR V 39] : 1952 
SCR 756 : 1953 Cri L Jour 146. 

[8] The mere closure of a shop of a peti¬ 
tioner or even the temporary seizure of his 
croods is no ground for holding that the order 
of detention is mala fide. 1952 Pat 185 (193) 
[AIR V 39] : 31 Pat 97 : 1952 Cri L Jour 493 

(FB). 

[9] A detention order passed without ap¬ 
preciation of the fact that the order may have 
grave consequences on the judicial trial may 
well be held to be lacking in bona fides on the 
facts of an individual case. 1952 Orissa 52 
(58) [AIR V 39] : ILR (1951) Cut 441 : 1952 
Cri L Jour 1039 (DB). 

[10] The sole fact that the petitioner was 
arrested under some provision of the ordinary 
law and subsequently detained under the 
Preventive Detention Act would not by itself 
make the act of the Government ‘mala fide’. 

1953 Hyd 277 (279) [AIR V 40 C 142] : ILR 
(1953) Hyd 459 : 1953 Cri L Jour 1845 (DB). 

[11] When the law gives the State Govern¬ 
ment the power to issue a fresh order of deten¬ 
tion after the revocation of the order of the 
District Magistrate the exercise of that power 
cannot be held to be mala fide merely because 
the State Government passed the orders of 
detention at a time when a habeas corpus ap¬ 
plication was pending in the High Court. 


1951 Pat 68 (71) [AIR V 38 C 9] : 52 Cri L 
Jour 603 (DB). 

[12] Detention order under S. 3 is not mala 
fide merely because it is passed in respect of 
person who is undergoing trial for substantive 
offence or has been convicted for such offence. 
(’50) 29 Pat 502 (544, 545) (FB). 

[13] When the question of the validity of 
an order of detention is being decided by the 
High Court in an application for a writ of 
habeas corpus the Government passes a 
fresh order to arrest the detenu if he is set at 
liberty and alleges as its reason for passing 
the order the difficulty of arresting the detenu, 
a dangerous communist whose subversive 
activities would be a threat to the security 
of the State, as he would go underground 
immediately, the reason is unconvincing. 
Further the omission to inform the Court 
of the fresh order and reasons for passing 
it is a serious circumstance reflecting upon 
the bona fides of the Government in passing 

the order. 1953 Mad 41 (46. 47) [AIR V 40 
C 17] : 1953 Cri L Jour 224 (DB). 

[14] Although the matter as to whether the 
Government would have recourse to preven¬ 
tive detention or a criminal prosecution is a 
matter left to the discretion of the Government 
the law enjoins that the Government should 
elect to take one step or the other. If there is 
a pending prosecution then the question might 
arise as to whether the order of detention is 
bona fide or not. The test would be whether 
the order of detention is for an ulterior 
purpose. This would have to be decided on 
the particular facts and circumstances of the 
case. No hard and fast rule can be laid as to 
when and in what cases a criminal case ought 
to be continued and the detention proceedings 
not resorted to. 1953 Hyd 277 (279) [AIR 
V 40 C 142] : ILR (1953) Hyd 459 : 1953 Cri 
L Jour 1845 (DB). 

[15] On the question of mala fides or an 
order of detention, it is not a relevant consi¬ 
deration whether the activities of the appel¬ 
lant were liked or disliked by the authorities 
concerned. The only relevant consideration 
is if the order of detention was made for 
ulterior purposes or purposes other than those 
mentioned in the detention order. 1958 S C 
163 (172) [AIR V 45 C 29] : 1958 S C R 460 : 
ILR (1958) Punj 46 : 1958 Cri L Jour 283 * 
(’60) I960’Jab L J 522 (525) (DB). 

[16] An order may be challenged as having 
been mala fide when there is malice in law 
though there may be no malice in fact and 
malice in law may be deemed to exist when 
an order is made contrary to the objects and 
purposes of the Act or when the detaining 
authority permits itself to be influenced by 
considerations which are outside the scope of 
the Act. But it cannot be said that the order 
is invalid in law merely because it was made 
on a day that the petitioner was in detention. 
1953 Assam 97 (99) [AIR V 40 C 42] : ILR 
(1953) 5 Assam 66 5 1953 Cri L Jour 770. 

[17] Malice and mala fide in connection 
with an order of detention are cognate terms 
expressive of the same legal idea. Malice in 
law can mean nothing more than intention to 
injure another by doing an act in disregard ot 
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the latter’s right wilfully and wrongfully 
without reasonable and probable cause. These 
terms in relation to an order of detention 
express the legal idea of an intention on the 
part of the Government to misuse or abuse 
the power vested in it and are not necessarily 
connotative of moral turpitude on the part 
of the Government or anybody connected 

with it. 1953 Mad 41 (49) lAIR V 40 C 17J : 
1953 Cri L Jour 224 (DB). 

[18] It is open to the detenu to establish, if 
he can, that the order was made mala fide 
.and in abuse of the powers and the order of 
detention may be declaied invalid if it could 
be proved to have been made by the autho¬ 
rities concerned in mala fide exercise of their 

power. 1953 S C 451 (453) [AIR V 40 C 107]: 
1953 Cri L Tour 1921. 

[19] There is no rule of law that unless a 
•choice of one of two alternatives, prosecution 
or detention, is made at the earliest moment, 
the order of detention must be held to be 
invalid as mala fide. 19t>2 Pat 185 (192) [AIR 
V 39] : 31 Pat 97 : 1952 Cri L Jour 493 (FB). 

[20] The police are not the detaining autho¬ 
rity and however malicious they may be, 
however wrongly they might have acted in 
the affairs of the petitioner the mala tides 
alleged must be directly or indirectly brought 
home to the detaining authority. It cannot be 
held that the detaining authority was neces¬ 
sarily actuated by malice because they chose 
to treat the petitioner as a class II prisoner. 
1955 N U C (Bom) 5548 [AIR V 42]. 

[21] The Court can examine the grounds in 
n. order to see if the order of detention is bona 

fide or whether the grounds on which the 
order of detention is founded are based on 
materials of rationally probative value. If the 
alleged grounds or the facts on which they 
are stated to be based, do not exist at all, then 
the order of detention cannot be said to be 
bona fide order. When it is stated that the 
order is mala fide, no dishonest motive is 
necessarily imputed. It merely means that the 
order is bad fqr want of necessary care and 
caution, or is for some purpose other than 
what is stated in the order of detention. If an 
order of detention is stated to be based on 
certain grounds but on uncontroverted facts 
it appears that those grounds do not really 
exist, then it follows that the order of deten¬ 
tion is made for reasons other than those 
disclosed in the grounds; in that sense the 
order will be a mala fide order and will also 
contravene Art. 22 (5) of the Constitution. 
1951 Pat 47 (55) [AIR V 38 C 0] : 30 Pat 630: 
52 Cri L Jour 400 (DB). 

[22] When the State Government has un¬ 
equivocally stated that it is satisfied that it is 
necessary to pass an order of detention to 
prevent the detenu from acting in a manner 
prejudicial to the maintenance of supplies 
and services essential to the community, 
and has also withdrawn the prosecution 
against him, it cannot be held that it was for 
any purpose other than that stated by the 
■Government. 1952 Pat 185 (193) [AIR V 39]: 
31 Pat 97 : 1952 Cri L Jour 493 (FB). 

[23] A detention order issued for the pur- 
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pose of flouting the decision of the Court 
holding the previous order of detention invalid 
on merits would be a mala fide order. 1953 
Mad 41 (49) [AIR V 40 C 17] : 1953 Cri L 
Jour 22*1 (DB). 

[24J Where the District Magistrate speci¬ 
fically ordered that the persons against whom 
an order of detention was passed were to he 
committed to custody of the Inspector-General 
of Jails after 14 days of police custody but 
the police kept them in their custody conti¬ 
nuously till their production in the High 
Court, it was held that the detention was itself 
illegal and mala fide. 1951 Punj 157 (163) 
[AIR V 38 C 27] : 52 Cri L Jour 17 (DB). 

[25] Held that under the circumstances of 
the case it could not he said that the fact that 
a large number of fresh orders of detention 
were made “overnight” indicated bad faith 
on the part of authorities. 1951 S C 174 (177) 
[AIR V 38 C 25] : 1951 S C R 212 : 52 Cri L 
Jour 400. 

[26] Where an order of detention is chal¬ 
lenged on the ground of mala (ides, what lias 
got to be made out is not the want of bona 
fides on the part of the police, but want of 
bona fides, as well as the non-application of 
mind, on the part of the detaining authority, 
viz., the Government, which for this purpose 
must be taken to be different from the police. 
1956 S C 531 (534) [(S) AIR V 43 C 91] : 1956 
SCR 3S2 : 1956 Cri L Jour 935* (’63) 1960 
Jab L J 522 (525) (DB). 

[27] Where on the basis of the grounds of 
detention stated against a detenu, the Court is 
unable to hold that the order of detention 

• was' for an ulterior purpose or collateral 
purpose and not for the purpose of preventing 
him from acting in a manner prejudicial to 
the* maintenance of supplies and services 
essential to the community, the order of 
detention cannot he held to be mala fide. 1952 
Pat 185 (193) [AIR V 39] : 31 Pat 97 : 1952 
Cri L Jour 493 (FB). 

[28] Detention order during pendency of 
case against person or immediately atter his 
discharge — Not mala fide. (’o2) 1LR (1952) 2 
Cal 78 (82) V DB). 

(a) Proof of mala fides 

[29] The mere fact that the person was first 
arrested under the ordinary law and later 
ordered to be detained, is not in itself, suffi¬ 
cient to prove that the order of detention was 
mala fide. There must be other circumstances 
or evidence to show that the detaining autho¬ 
rity acted mala fide. 1951 Madh B 56 (5/, 58) 

[AIR V 38 C 18j (DB). 

[30] The failure of the Government to take 
steps to appeal against the order of the High 
Court declaring the detention order under 
which the detenu is detained invalid is not 
nroof of the mala fides of the fresh order 
passed by it. 1953 Mad 41 (51) [AIR V 40 
C 17] ! 1953 Cri L Jour 224 (DB). 

[31] Mere suspicion is no proof of mala 
fides. 1953 S C 451 (453) [AIR V 4QC 107] : 
1953 Cri L Jour 1921* (’61) 1901 (2) Cri L 
Jour 547 (552) (Punj). 

[32] It is not a rule of law that when a 
person is accused of an offence the only 
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alternative is to prosecute him, and there is 
no legal authority to detain him. It cannot 
therefore be said that because prosecutions 
have been started against a person under the 
Essential Supplies (Temporary Powers) Act, 
1946, a detention order in his case is mala fide 
inasmuch as it is made when the evidence 
against him is found too weak to support a 
prosecution It is a question of fact in each 
case whether the detention order is mala fide 

or not. 1951 Pat 153 (154,155) [AIR V 38 
C 22] : 30 Pat 653 : 52 Cri L Jour 1231 tDB). 

[33] The case of bona fides of the exercise 
of the power or the abuse of the power when 
raised on proper material is justiciable. A case 
of want of bona fides may be made out, not 
merely by proof that the order of detention 
was in fact made for ulterior purposes, that 
is, for purposes outside the needs of preven¬ 
tion, but also when the order is made without 
taking into consideration any important cir¬ 
cumstances which rationally and legitimately 
arise for consideration, when making an order 
of detentton in a particular case. 1952 Orissa 
52(58) [AIR V 39] : I L R (1951) Cut 441: 
1952 Cri L Jour 1039 (DB). 

[34J In order that the petitioner can suc¬ 
ceed on a plea of mala fides, mala fides must 
be brought home to the detaining authority. 
The High Court must be satisfied that there 
was no proper satisfaction on the part of the 
detaining authority and that the decision 
arrived at by the detaining authority was not 
an honest one. 1955 N U C (Bom) 5548 AIR 

V 42], 

[35] There can be no better proof of mala 
fides on the part of the executive authorities 
than a use of the extraordinary provisions in 
the Act for purposes for which ordinary law 
is quite sufficient. 1953 SC 451 (453) [AIR 

V 40 C 107] : 1953 Cri L Jour 1921. 

[38] That the detaining authority has relied 
on the previous history or antecedents of the 
detenu is not a sufficient ground for holding 
that the satisfaction under S. 3 was mala fide. 
1952 Bhopal 6 (10) [AIR V 39] : 1952 Cri L 
Jour 683. 

[37] If any irregularity was committed 
before the Board by the Government, it cannot 
be treated to be evidence of mala fides on the 
part of the Government. (’60) 62 Pun L R 257 
(203). 

[o8j It is true that the order of detention 
can be challenged on the ground of mala 
fides. But it is practically impossible for any 
detenu to prove that the order was made mala 
fide if the Court is not allowed to go into the 
facts. (’54) I L R (1954) 1 Cal 1 (29) (FB). 

(b) Burden of proof 

[39] The burden of substantiating the plea 
that order is mala fide is primarily upon the 
detenu. 1953 Hyd 277 (279) [AIR V 40 
•C 142] : I L R (1953) Hyd 459 : 1953 Cri L 
Jour 1845 (DB) * 1951 SC 270(274) [AIR 

V 38 C 45] : 1951 SCR 451 : 52 Cri L Tour 
904 *( 61) 1901 (2) Cr L Jour 547 (552) 
(Punj)*1960 Guj 43 (46) [AIR V 47 C 16]:1960 
Cri L Jour 1588 (DB) * 1953 Cal 81 (83) [AIR 

V 40 C 24] : 1953 Cri L Jour 310 (DB), (The 


Court cannot base its decision on suspicion > 
* 1952 Mys 85 (88) [AIR V 39] : I L R (1951) 
Mys 455 : 1952 Cri L Jour 1520 (DB) * 1952 
Orissa 52 (58) [AIR V 39] : I L R (1951) Cut 
441 : 1952 Cri L Jour 1039 (DB). (Such burden 
is not so serious as that on the prosecution in 
a criminal case.) * 1951 All 838 (842) [AIR 
V 38 C 210] : 1952 Cri L Jour 3 (DB) * 1951 
Madh B 56 (58' [AIR V 38 C 10] (DB). (Mere 
suspicion is not enough to discharge the 
heavy burden.) * 1951 Pat 47 (55) [AIR V 38 
C 0] : 30 Pat 630 : 52 Cri L Jour 406 (DB) * 
1950 Sind 18 18) [AIR V 37 C 7] : 51 Cri L 
Jour 715 (DB) * (’51) 4 Sau L R 45 (47) (DB). 

[40] The burden of proof of the absence of 
good faith is upon the detenu and it is certainly 
a heavy burden to discharge. 1953 S C 451 
(453) [AIR V 40 C 107] : 1953 Cri L Jour 
1921 * 1951 Pat 47 (55) [AIR V 38 C 6] : 30 
Pat 630 : 52 Cri L Jour 400 (DB).* 1951 Pat 
68 (71) [AIR V 38 C 9] : 52 Cri L Jour 603 
(DB). 

[41] The mere fact that the detenu chal¬ 
lenges the factum or bona fides of the order 
or the fact that in such cases the Government 
is in possession of information on the subject 
does not shift the onus on the Government. 
1953 Hyd 277 (279) [AIR V 40 C 142] : I L R 
(1953) Hyd 459 : 1953 Cri L Jour 1845 iDB), 

[42] The heavy burden that lies'^on a peti¬ 
tioner is not discharged by a mere denial or 
by asserting that he is not aware of any 
reasons or that he does not know why he has 
been detained or that he has done anything 
wrong. 1951 Madh B 51 (54) [AIR V 38 C 15] 
(DB). 

(c) Inference 

[43] The fact that the police were unable 
to furnish a detailed report till a date very 
near the one on which the order was passed 
cannot lead to the inference that the order 
was passed mala, fide in the absence of 
materials. 1951 Pat 439 (442) [AIR V 38 
C 115] : 1952 Cri L Jour 543 (DB). 

[44] A prior unsuccessful application of the 
ordinary criminal laws of the country to a 
citizen does not make a subsequent applica¬ 
tion of the Preventive Detention Act to that 
citizen ipso facto mala fide. 1952 Cal 26 (31) 
[AIR V 39] : I L R (1953) 1 Cal 89 : 1952 Cri 
L Jour 204 (DB) 

[45] Failure of prosecution under the ordi¬ 
nary criminal law cannot by itself be v aid to 
make the subsequent application of the Pre¬ 
ventive Detention Act mala fide. 1952 Cal 26 
(30) [AIR V 39] : I L R (1953) 1 Cal 89 ; 1952 
Cri L Jour 204 (DB). 

[40] Where the grounds of detention have 
been definitely mentioned with sufficient 
precision and details there is very little scope* 
for the allegation that the detention is for a 
collateral purpose. 1952 Sau 12 (14) i_AIR 
V 39] (DB). 

[47] Even after the acquittal of the detenu 
in a regular criminal trial Government can 
proceed to take action under the Preventive* 
Detention Act. The action under the Act after 
the acquittal does not necessarily lead to the 
conclusion that the action of the Government 

is mala fide. 1955 Madh B 05 (00) [AIR V 42:. 
C 17] (DB). 
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13. Scope of S. 3 (1) (a).—[1] To satisfy 
the requirements of S. 3 (1) (a) (ii) the premise 
and the conclusion both must fall within the 
four corners of its provisions. 1952 Bhopal 1 
(0) [AIR V 39] : 1952 Cri L Jour 660. 

[2] A person detained in the custody of a 
superintendent of a jail under an order of the 
Governor under S.3 (l)(a)di)of theF. D Act is 
not a prisoner within the meaning of S 52 of 
the Prisons Act and therefore is not liable to 
be punished under that provision. 1954 All 
626 (629) [AIR V 41 C 242] : 1954 Cri L Jour 
1326 (DB). 

[3] Section 3 (1) (a), provides for the deten¬ 
tion of any person if the conditions laid down 
therein are satisfied, whereas clause (b) pres¬ 
cribes for the detention of any person who is 
a foreigner within the meaning of the 
Foreigners Act for the purposes mentioned 
therein, namely, with a view to regulating his 
continued presence in India or with a view to 
making arrangements for his expulsion from 
India. Clause (a) applies to any person and 
the word ‘person* is comprehensive enough'to 
take in citizen as well as foreigners. The mis¬ 
chief sought to be averted by Clause (a) ap¬ 
plies equally to a citizen as well as to a non¬ 
citizen. While Clause (a) is concerned with 
the internal and external security of the State, 
Cl. (b) deals with the preliminary steps neces- 
sarv to take action under the Foreigners Act, 
1940. The scope of the two sub-sections is 
different and they were intended to meet differ¬ 
ent contingencies and, therefore, they cannot 
be so read as to exclude a foreigner irom the 
operation of the word ‘person’ in Cl. (a). 
1957 Andh Pra 143 (145) [AIR V 44 C 53] : 
ILK (1957) Andh Pra 167: 1957 Cri L Jour 
703 (DB). 

14. Defence of India — Relations with 
foreign powers — S. 3 (1) (a) (i). [1] 1 he 

language of S. 3 is plain enough that the in¬ 
tention of the Legislature is not to send per¬ 
sons to jail for acts of offences committed by 
them in the past but to ensure that no person 
within the territory of India indulges in 
subversive activities or activities that are 
likely to provoke a breach of the public 
tranquillity or likely to be prejudicial to the 
defence of India. 1951 Pepsu 123 (126) [AIR 
V 38 C 48] : 2 Pepsu L R 370 : 52 Cri L Jour 
1070 (FB). 

[2] The defence of India, the relations of 
India with foreign powers or the security of 
India is a matter regarding which a District 
Magistrate under S. 3 f 2 ) cannot make an 
order of detention. 1951 Punj (Simla) 157 
(160) [AIR V 38 C 27] : 52 Cri L Jour 17 
(DB). 

[3] Border skirmishes involving firing on 
both sides of the border are matters concerned 
with the defence of India and, as such are 
covered by the first words of S. 3(1) (a) (i)aiid 
the dangers of* misunderstanding and bad 
relations between the two countries are clear¬ 
ly covered by the words “the relation of India 
with foreign powers*’ also occurring in the 
same sub-section. 1951 Punj (Simla) 157 (161) 
[AIR V 38, C 27] : 52 Cri L Jour 17 (DB). 


[4] On a correct interpretation of the mean¬ 
ing of the words “the relations of India with 
foreign powers** in S. 3, Pakistan must be re¬ 
garded as a foreign power although that 
country may be a part of the Commonwealth. 
I960 SC 625 i628) [A I R V 47 C 981 : 1960-2 
S C R 784 : 1900 Cri L Jour 764 * 1957 Andh 
Pra 143 (146) [A I R V 44 C 53] : l L R 1 1957) 
Andh Pra 167 : 1957 Cri L Jour 703 (DR). 

[5] Where the gravamen of the charge 
against the petitioner was that lie aimed at 
setting up a parallel government in the Oran 
Peta area and that in order to achieve that 
end he did various acts such as intimidating 
the workers in the salt pans with threats of 
murder and his own workers with threats of 
death, unless they carried out his orders; and 
among the lesser instances given to illustrate 
the exercise of parallel governmental autho¬ 
rity were the ones set out in the first ground, 
namely the infliction of fines with the sanction 
of excommunication and boycott to ensure 
their payment and due obedience to his 
orders— Held, that the ground was covered by 
S. 3 (1) (a). 1952 S C 324 (32S) [AIR V 39] : 
1952 SCR 683 : 1952 Cri L Jour 1503. 

[6] Where in the grounds of detention it 
was stated that the activities of the petitioner 
were prejudicial to tue relations of India with 
foreign powers in general and, in particular, 
in regard to the cause of India in respect of 
the State of Jammu and Kashmir, it was held 
that the grounds were connected in some 
manner with the object mentioned in S. 3 ll) 
(a) (i). (’60) 62 Pun L R 257 (263). v Prejudi¬ 
cial activities—It may be, that in some « f the 
publications there are hardly any oliending 
portions but what has to be seen is the cumu¬ 
lative effect of all the publications.) 

15. Security of State — S.3 (1) (a) (ii).— 

[1] Where the detenu is detained as his re¬ 
maining at large constituted a great danger 
to the security of the State the further fact 
mentioned in ground of detention that he was 
also a danger to the maintenance of commu¬ 
nal harmony serves only to show how he was 
a danger to the security of the State. 1951 
Raj 69'72) [AIR V 38 C 29J : 1952 Cri L Jour 
425 (DB). 

[2] Ordinarily bail should not be granted 
in cases under the Act but in extraordinary 
cases where the extreme urgency arising out of 
the commencement of the elections wherein 
the detenu is a candidate and the repeated 
dilatory tactics adopted by the Government 
not being ready for the final hearing of the 
petitions granting of bail is justified to enable 
the detenu to contest the elections in his 
constituency subject to certain necessary res¬ 
trictions consistent with the security of the 

State. (*51) I L R (1951) Cut 624 ^633, 634) 
(DB>. 

[3] An attempt by a political party to raise 
a people’s army is nothing short of setting 
the stage for a civil war. It is one thing for 
the Government established by law to raise 
any force, be it the regular army or the terri¬ 
torial army or the Home Guards. But it is 
indubitably a different matter if the various 
political parties started having armies of 
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their own and it is the primary duty of every 
Government to prevent it. Moreover, such an 
activity on the part of a member of the party 
contravenes the Arms Act. There can, there¬ 
fore, be no question of the matter falling 
under S. 3,(1) (a) (li) of the Preventive Deten¬ 
tion Act. 1951 Nag 1 (2) LAIR V 38 C 1] : 
ILR (1951) Nag 1 (FB). 

[4] Affiliation to the Communist party 
which is not banned but whose avowed ob¬ 
jects are said to be the overthrowing of Gov¬ 
ernment by subversive and terroristic activi¬ 
ties would have a relation to the security of 
the State and the maintenance of public order 
and would afford ground for detention of the 
person. 1951 Mad 182 (187) LAIR V 38 C 17] : 
52 Cri L Jour 688 (DB). 

[5] Where the ground of detention of the 
applicant was that the disclosure in Pakistan 
of the secrets which the applicant had in his 
possession was likely to affect the security of 
the State, it was held that the question whe¬ 
ther the secrets-were such that they would 
not affect the security of the State could not 
be enquired into in the proceedings. 1951 All 
456 (489) LAIR V 38 C 96]. 

[6] Bringing of the Government of India 
and the Government of the State of Jammu 
and Kashmir into hatred and contempt does 
involve the security of India. 1960 S C 625 
(628) [AIR V 47 C 98] : 1960-2 S C R 784 : 
1960 Cri L Jour 764. 

16. Public order — S. 3 (1) (a) (ii).— 

[1] The Act is intended for several emer¬ 
gencies, one of which is prejudice to the main¬ 
tenance of public order. 1951 Vindh-Pra 36 
(37) [AIR V 38 C 9] : 52 Cri L Jour 894. 

[2] ‘Public order’ must be taken in a com¬ 
prehensive sense so as to include public safety 
in its relation to the maintenance of public 
order and that maintenance of public order 
undoubtedly involves consideration of public 
safety. 1951 Pat 389 (391) [AIR V 38 C 99] : 
29 Pat 992 : 52 Cri L Jour 282 (DB) * 1951 
Pat 439 (441) [AIR V 38 C 115] : 1952 Cri L 
Jour 543 (DB). 

[See also (’51) 3 Pepsu L R 238 (249). (Term 
“public order” is very wide and is incapable 
of exhaustive definition.)] 

[3] When the grounds supplied to the de¬ 
tenu do not suggest that there were other 
grounds besides those mentioned, it cannot 
be said that they do not disclose all the 
grounds merely because they were described 
as concerning maintenance of public order 
of detention while the order of detention stated 
that the detention was for the security of the 
State as well. 1951 Pat 439 (441, 443) [AIR 
V 38 C 115] : 1952 Cri L Jour 543 (DB)*1952 
Hyd 186 (187) [AIR V 39] : I L R (1952) Hyd 
770 : 1952 Cri L Jour 1756 (DB). 

[4] Where “maintenance of public order” 
is the reason mentioned in the order of deten¬ 
tion of a detenu, the Court is entitled to exa¬ 
mine the grounds to see whether there is any 
direct and causal connection between them 
and the maintenance of public order. If there 
is no such direct and causal connection the 
Court cannot be said to have acted in law 


honestly. 1950 All 709 (711) [AIR V 37 C 

276] : I L R (1951) 2 Ail 493 : 52 Cri L Jour 
732. 

[5] The justification for imposing a ban or 
laying restrictions on the activities of an as¬ 
sociation may cease to exist but the right of 
the Government to exercise its powers under 
the Preventive Detention Act with regard to 
a particular individual in the interest of main¬ 
tenance of public order or for the sake of 
public security will continue as long as the 
Government is responsible for the security of 
the state and for the maintenance of the law 
or order. 1953 Hyd 277 (280) [A I R V 40 C 

142] : ILR (1953) Hyd 459 : 1953 Cri L Jour 
1845 (DB). 

M InS. 3 there is no enumeration of specific 
acts followed by a general clause which might 
justify an application of the ejusdem generis 
principle. Therefore, the “acts prejudicial to 
the maintenance of public order” cannot be 
read to mean acts tending to create such dis¬ 
order as would be prejudicial to the security 

of the State. (’50) ILR (1958) 2 Cal 610 (614, 
615) (DB). 

[7] Where the only allegation against the 
detenu was that he obstructed a police Sub- 
Inspector in recovering an abducted Muslim 
woman from his house, for which offence a 
case under S. 353, I. P. C., was registered 
against him, it was held that this solitary 
instance could not form the basis for think 
ing that the detenu was likely to engage in 
future in activities prejudicial to the main¬ 
tenance oE public order. 1953 Pepsu 10 (16) 

[AIR V 40 C 7]: ILR (1952) Patiala 107 :1953 
Cri L Tour 120. 

[8] Spreading of disaffection against a party 
Government cannot be said to be a ground 
for inferring that the public order would not 
be maintained. 1950 All 589 (592) TA I R V 
43 C 190] : 1950 Cri L Jour 1152 (DB). 

( [9] The statements calling upon persons to 
build up strong movement against the imple¬ 
mentation of Nehru-Noon Pact,’ and to ‘rous« 
passions by alleging that the Indian Prime 
Minister had no sympathy for West Bengal,’ 
cannot be said to be wholly unconnected wiih 
the maintenance of public order. Similarly, 
denouncing the agreement between the two 
Prime Ministers and stressing the need of 
forming a militia with the youths of the coun¬ 
try, cannot be said to have no repercussions 
on the maintenance of public order. And any 
instigation against the personal safety of ths 
Prime Minister of India cannot but have a 
deleterious effect on the maintenance of public 
order. 1959 S C 1335 (1341) [A I R V 48 C 
188] : 1900-1 SCR 411 : 1959 Cri L Jour 1501. 

[10] Publishing indecent and defamatory 
statements against un-named reputable citi¬ 
zens, intended to blackmail them, cannot be 
said to come within the words “maintenance 

of public order.” (’50) 3 Sau L R 151 (152) 
(DB). 

[11] Prima facie there is no connection be¬ 
tween smuggling which is essentially a secret 
operation and the maintenance of public order 
in which the operative word is ‘public* and 
hence there is no justification for ordering the 
detention of persons on the allegations of 
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smuggling by them for the purpose of main- 
taining public order. 1951 Pun] (Simla) 157 
(161) [AIR V 38 C 27] : 52 Cri L Jour 17 (DR). 

[12] There is no real difference between the 
word suvyavastha and vyavastha . Suvyavastha 
does mean “public order” and an order of 
detention mentioning the word 4 suvyavastha * 
does come within the purview of the section. 

(*51) 4 Sau L R 45 (46) (DB). fi 1 

[13] Where the detenus were alleged to 
have published and distributed pamphlets 
which were couched in the most filthy and 
abusive language and amounted to a vitriolic 
attack upon the character and integrity of 
the then Chief Justice of Pepsu who was ac¬ 
cused inter alia of gross partiality and com¬ 
munal bias in the matter of recruiting officers 
for judicial posts and also in deciding cases 
between the litigants : Held that the orders 
of detention should be held to be illegal and 
must be set aside as the publication or dis¬ 
tribution of the pamphlets could not have 
any rational connection with the maintenance 
of law and order in the State or prevention 
of acts leading to disorder or disturbance of 
public tranquillity. 1954 S C 276 (27 <) [A I R 

V 41 C 64] : 1954 Cri L Jour 735. 

[14] The disturbance of public order is in 
theory a word of wide import and all acts 
involving disturbance of public tranquillity 
are in theory disturbances of public order, 
the difference between them being only a 
difference of degree. 1955 Raj 6 (9) [ (S) AIR 

V 42 C 4] : ILR (1954) 4 Raj 51 : 1955 Cri L 

Jour 95 (DB). 

[15] The Constitution requires a line to be 
drawn in the field of public order or tran¬ 
quillity marking off, more or less roughly, the 
boundary between those serious and aggra¬ 
vated forms of public disorder which are 
calculated to endanger the security of the 
State and the relatively minor breaches of the 
peace of purely local significance, treating tor 
this purpose differences in degree as if they 
were differences in kind. 1955 Raj 6 (9) [ (S) 
AIR V 42 C 4] : I L R (1954) 4 Raj 51 : 1955 
Cri L Jour 95 (DB). 

[16] No distinction between “public tran¬ 
quillity” and “public order”—Use of expres¬ 
sion “public tranquillity” in grounds supplied 
to detenu — Grounds are not invalid. (’53) 
ILR (1953) Madh-B 116 (125) (DB). 

[17] The pleading of any cause which an 
individual may think it beneficial is permitted 
by Art. 19 of the Constitution and if some 
person pleads his cause by lawful means, it 
cannot be said that he was acting in any 
manner prejudicial to public tranquillity. 

1955 Raj 6 (9, 10) [(S) AIR V 42 C 4] : ILR 
(1954)4 Raj 51: 1955 Cri L Jour 95 (DB). 

[18] While mere belief in or acceptance of 
any political ideology may not be a ground 
for detention under the Act, affiliation to a 
party which is alleged to be spreading its 
doctrine of violence rendering life and pro¬ 
perty insecure and trying to seize power by 
violence may, in circumstances, lead to an 
inference that the person concerned is likely 
to act in a manner prejudicial to the public 
safety, order or tranquillity. The fact that the 


party had not been outlawed is immaterial, 
that being a matter of expediency. 1950 F C 
129 (131) [AIR V 37 C 12]: 1949 F C R 827:51 

Cri L Jour 1480. 


[19] Trying to organise meetings, proces¬ 
sions and hartals is covered by Cls. (b), (c) 
and (d) of Art. 19 (1) of the Constitution and 
so long as there is no allegation of violence 
the disturbance ot public order or tranquillity 

does not come in. 1955 Raj 6 (10) l(S) A I R 
V 42 C 4] : ILR (1954) 4 Raj 51 : 1955 Cri L 
Jour 95 (DB)*1951 Mad 115 (116) [A l R V 38 
C 13] : 52 Cri L Jour 396 (DB). 

[20-21] Normally, a single dacoity or a num¬ 
ber of dacoities cannot be held to affect pre¬ 
judicially the maintenance of public order to 
an extent calling for the application of the 
Act. It is, however, possible, that with a 
single, or a number of -gangs, acting, in co- 
ordinatum, over extensive areas, maintenance 
of public order is so prejudiced as to call for 
application of this extraordinary law. 1951 
Vindh Pra 36 (37) [AIR V 38 C 9] : 52 Cri L 
Jour 894. 

[22] It cannot be said that if a person 
associates himself actively with named 
notorious and proclaimed dacoits and gangs 
of dacoits, aids, abets and harbours them in 
various ways, extracts money from relations 
of persons held to ransom by the dacoits and 
terrorizes witnesses from giving evidence 
against persons accused of serious offences 
then his activities are not prejudicial to the 
maintenance of public order. 1954 Madh-B 
125 (1271 [AIR V 41 C 58] : ILR (1954) Madli 
B 445 : 1954 Cri L Jour 1062 .(DB) *1- (’51) 3 
Pepsu L R 238 (249, 250). 

[23] Meeting a dacoit or making efforts to 
get a person arrested for the olfence of dacoity 
released on bail is not per se an act prejudicial 
to the maintenance of public order. 19o4 
Madh B 125 (127) [A I R V 41 C 581 : I L R 
(1954) Madh B 445 : 1954 Cri L Jour 1062 

(DB). 

[24] Where there are other activities attri¬ 
buted to the detenu different and independent 
of the alleged charge of dacoity (wherein he 
was discharged), the detaining authority is at 
liberty to continue the detention in spite ot the 
fact that he had been discharged from the 
offence of dacoity, if he finds that sucn deten¬ 
tion is still necessary for the maintenance ot 

public peace and order. 1952 Hyd 186 (187) 
[AIR V 39] : I L R (1952) 11yd 770 : 19o2 Cri 

L Jour 1756 (DB). 

[25] If the applicant was a member of the 

communist party which itself was indulging 

in unlawful and subversive activities, that by 
itself would be sufficient for the Government 
to come to the conclusion that his being at 
lar^e would be prejudicial to the maintenance 
of public order in the State. 19ol Mad 611 
(611, 612) [A I R V 38 C 176] : 52 Cri L Jour 

252 (DB). 

[26] Merely because a person is a dangerous 
character or is breaking the law in one 
manner or the other it does not mean that the 
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maintenance of public order is being, threatened 
unless the activities are of such a nature and 
the situation prevailing in a particular part of 
the country is such that if he is not detained, 
the maintenance of public order cannot be 
maintained or it would be endangered. 1960 
Punj 332 (334) [AIR V 47 C 116] : 1960 Cri L 
Jour 981. 

[27] Criticism of the Government however 
strong it may be or deprecating the action of 
the Government is not to be regarded as a 
justifying ground for taking action under the 
Preventive Detention Act, unless it is such as 
to undermine security or would tend to over¬ 
throw the Government. Freedom of speech 
and of the press lies at the foundation of all 
democracy. Disapprobation and criticism of 
any policy or administrative action of the 
Government with a view to obtaining redress 
by lawful means cannot be regarded as an 
act which is likely to create disaffection in 
the minds of the people so as to result in 
disturbance of public safety and the mainten¬ 
ance of public order. 1953 Idyd 295 (296) 
[AIR V 40 C 149]: ILR (1953) Hyd 568 : 1954 
Cri L Jour 52 (DB). 

[28] Spread of disaffection against a party 
Government cannot be said to be a ground for 
inferring that the public order would not be 

maintained. 1951 All 459 (459) [A I R V 38 
C 97]. 

[29] An order of detention issued on behalf 
of His Highness the Raj pramukh is legal, 
although it is not proved that he was per¬ 
sonally satisfied that the detention was neces¬ 
sary with a view to preventing the detenu 
from acting in a manner prejudicial to public 
order. 1951 Pepsu 147 (150) [AIR V 38 C 56]: 
52 Cri L Jour 1215. (The order is only a for¬ 
mal expression of the fact that the State 
Government was so satisfied.) 

17. “Maintenance of supplies and ser¬ 
vices essential to the community.”— S. 3 (1) 
(a) (iii)—[1] Section 3 (1) (a) (iii) need not be 
construed on the principle of ejusdem generis 
as being related to cl. (ii) which precedes 
cl. (iii) and which relates to the security of 
the State or the maintenance of public order. 
Hence the contention that the maintenance of 
supplies and services essential to the com¬ 
munity referred to in cl. (iii) must have some 
relation to the maintenance of public order or 
the security of State mentioned in the pre¬ 
ceding cl. (ii) cannot be accepted as it leads 
to a narrow construction of cl. (iii). 1951 Pat 
47 (52) [A I R V 38 C 6] : 30 Pat 630 : 52 Cri 
L Jour 406 (DB). 

[But see 1951 Pat 134 (136) [AIR V 38 
C 17] : 30 Pat 716 : 52 Cri L Jour 1L75 (FB).] 

[2] The word “and” between the words 
“supplies and services” in S. 3 (a) (iii) is used 
in the ordinary sense and it is not equivalent 
to “or”. Accordingly, when a person is 
detained under S. 3 (a) (iii), the detaining 
authority must be satisfied that the detention 
is essential with a view to preventing the 
person concerned from acting in any manner 
prejudicial to the maintenance of supplies as 


well as services essential to the community. 
The word “services” used in S. 3 (a) (iii) 
merely means the means and methods neces¬ 
sary for regulating and maintaining supplies. 
1951 Pepsu 164 (168) LAIR V 38 C 60] : 52 Cri 
L Jour 1438 (DB). 

[3] The words “maintenance of supplies 
and services essential to the community” in 
S. 3(1) (a) (iii) of the Preventive Detention 
Actlhave to be construed independently of what 
is stated in Items 3 and 18 in the concurrent 
list of the Seventh Schedule to the Constitution 
and what is contained in R. 81 of the Defence 
of India Rules, 1939. The words clearly mean 
‘the upkeep of the needs'and the provisions 
essential to the community.’ The words can¬ 
not reasonably be read as meaning that any 
one who adulterates foodstuffs would be acting 
in a manner piejudicial to the maintenance of 
supplies or tho continuity of supplies. Supply¬ 
ing adulterated foodstuffs though it may be 
harmful to the health of the community 
would not be prejudicing the maintenance of 
supplies, and an order of detention cannot be 
sustained on that ground under S. 3 (1) (a) 
(iii). 1951 Pat 134 (135, 136) [AIR V 38 C 17]: 
30 Pat 716 : 52 Cri L Jour 1175 (FB). 

[4] The word ^ “and” between the words 
“supplies” and “services” is not used in any 
restrictive sense, but in a comprehensive 
sense. The manifest intention of Parliament, 
therefore, in the use of the expression “main¬ 
tenance of supplies and services essential to 
the community” in S. 3 (1) (a) (iii), is to pro¬ 
vide for preventive detention for reasons con¬ 
nected with the maintenance of supplies 
essential to the community or the mainten¬ 
ance of services essential to the community or 
both. Hence any activity which directly in - 
terferes with or threatens the maintenance of 
the supply of such primary necessities of life 
as food or cloth attracts the operation of S. 3 
(1) (a) (iii). 1951 Pat 47 (51) [AIR V 38 C 6] : 
30 Pat 630 : 52 Cri L Jour 408 (DB). 

[5] Any apprehended act of black market¬ 
ing or hoarding will directly affect main¬ 
tenance of supply and service essential to the 
community. 1951 Pat 47 (51) [AIR V 38 C 6]: 
30 Pat 630 : 52 Cri L Jour 406 (DB) * 1951 
Orissa 251 (254) [AIR V 38 C 59]: ILR (1951) 
Cut 387 : 52 Cri L Jour 679 (DB) * 1951 Pat 
153 (154) [AIR V 38 C 22] : 30 Pat 653 : 52 
Cri L Jour 1231 (DB) * 1951 Trav-Co 217 
(219) [AIR V 33 C 87] : I L R (1951) Trav-Co 
1 : 52 Cri L Jour 1089 (DB). 

[6] The word “supplies” carries with it the 
meaning “to fill the needs of or to supply 
provisions to the community”. In other words, 
the meaning of the words “maintenance of 
supplies and services essential to the com¬ 
munity in cl. (iii) of S. 3 (1) (a) must be the 
upkeep of the needs and the provisions essen¬ 
tial to the community.” 1952 Pat 185 (188) 
[AIR V 39] : 31 Pat 97 : 1952 Cri L Jour 493 
(FB) * 1951 Pat 134 (136) : [AIR V 38 C 17] : 
30 Pat 716 : 52 Cri L Jour 1175 (FB). 

[7J The object of the Government in pass¬ 
ing the Essential Supplies (Temporary Powers) 
Act (1946) and regulating the control of pro¬ 
duction and distribution of certain essential 
commodities, including iron and steel, was 
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to ensure a fair and equitable distribution 
among the public. Where the activities car¬ 
ried on by the detenu were such as to inter¬ 
fere with the scheme underlying the Act and 
the Government orders they can rightly be 
regarded as prejudicial to the maintenance ot 
supplies of essential commodities to the com¬ 
munity. 1951 All 838 (845) [AIR V 38 C 210]: 

1952 Cri L Jour 3 (DB). 

[8] Where the State Government has un- 

equivocally stated that it is satisfied that it 
is necessarv to pass an order *of detention to 
prevent him from acting in a manner pre¬ 
judicial to the maintenance of supplies and 
service essential to the community, it cannot 
be held that it was for any purpose other than 
that staled by the Government. 1952 Pat loo 
(193) [AIR V 39] : 31 Pat 97 : 1952 Cri L 

Jour 493 (FB). . . c . 

[9] Smuggling of certain articles or luxury 

such as gold thread, art silk etc. does not 
endanger the supply of essential commodities 
in the country and does not justify an ‘order 

of detention under S. 3 (1). (a) (iii) on this 

ground. 1951 Punj (Simla) 157 (181) [AIR V 
38 C 271 : 52 Cri L Jour 17 (DB). 

[10] Whether it is necessary to detain a 
person on account of his prejudicial activities 
under Ss. 3 and 4 of the Preventive Detention 
Act is really a matter for the detaining autho¬ 
rity which will consider the nature and 
degree of seriousness of the prejudicial activi¬ 
ties. It is not ooen to the Court to consider a 
difference in degree as a difference in class 
and treat some prejudicial activities as com¬ 
ing within the ambit of the expression acting 
in any manner prejudicial to the maintenance 
of supplies and services essential to the com¬ 
munity* and some as not coming within it 
though in the ordinary grammatical sense 
they all come within the expression. 19o2 
Pat 185 (189) [AIR V 39] : 31* Pat 97 : 19o2 
Cri L Jour 493 (FB). 

[11] In order to justify the making of an 
order under S. 3 (1) (a) (iii) it must be shown 
that a reasonable apprehension exists that it 
the person against whom the order is made 
is permitted to remain at large, he will do 
something which is calculated to reduce the 

quantity of supplies. 1951 Pat 134 (130, 137) 
[AIR V 38 C 17J : 30 Pat 710 : 52 Cri L Jour 

1175 (FB). t _ , 

[12] Soda ash is a commodity the main¬ 
tenance of the supply of which is essential to 
the community. Therefore, the action or a 
District Magistrate in ordering detention ot a 
person who sells soda ash at prices higher 
than the controlled prices falls within the 
purview of S. 3 (1) (a) (iii). 1952 Funj li-4 
(128) [AIR V 39] : 1952 Cri L Jour 410 (DB). 

[13] As essential commodities have not been 
defined by S. 3 what is regarded by the Exe- 
cutive as an essential commodity must be 
subject to review by the Courts, though no 
doubt proper weight would be attached to 
the views of the Executive if supported by 
proper materials. 1952 Punj 124 (120) [AIR V 
39] : 1952 Cri L Jour 410 (DB). 

[14] The petitioner was arrested and detain¬ 
ed under S. 3 (1) (a) (iii), Preventive Deten- 

l ” KKo* "• ••11 -v 4 


tion Act for action prejudicial to the main¬ 
tenance of supplies and services essential to 
the community. The grounds of detention 
served on him alleged that the petitioner was 
smuggling rice into his mill anil wascanying 
on black-marketing activities in rice on a 
large scale in the course of which he was 
estimated to have made illegal profits amount¬ 
ing to about five lakhs of rupees — Jlcld that 
the grounds alleged against the petitioner 
came within the scope of S. 3 (1) (a) (ui), l re- 
ventivc Detention Act and as such the d^ten- 
tion was not illegal. 1952 Mad 15/ (158) [AIR 
V 39] : 1952 Cri L Jour 308 tDB). 

18. Arrangements for expulsion — Sec¬ 
tion 3 (1) (b). - [l] The classification of 
foreigners into those who are British sublets 
and others so as to make the former not 
foreigners for the purposes of the foreigners 
Act and the P. D. Act is a reasonable and 
rational classification and so does not offend 

Art. 14 of the Constitution. 19o5 5 C 367 
(373) l(S) AIR V 42 C 65] : 1955 SCR 1284 : 

1955 Cri L Jour 876. 

[2] The right to make arrangements for an 
expulsion includes the right to make arrange- 
ments for preventing any evasion or breach 
of the order, and the P. D- Act confers the 
power to use the means of preventive deten¬ 
tion as one of the methods of achieving this 
end. When criminal charges for offences, said 
to have been committed in India and abroad, 
are levelled against a person, an apprehension 
that he is likely to disappear and evade an 
order of expulsion cannot be called either 
unfounded or unreasonable. Detention in such 
circumstances can be-rightly termed preven¬ 
tive and falls within the ambit of the Act and 
is reasonably related to the purpose ot the 

Act. 1955 S C 367 (371 372) US) AIR V 42 
C 65] : 1955 SCR 1284 : 195o Cri L 

Jour 870. 

[3] The right to satisfy itself that the 
drastic method of preventive detention is 
necessary to enable suitable arrangements tor 
expulsion to be made is expressly conterrea 
on the State Government by S. 3 (0 (b), and 
as a State Government cannot expel, the 
conferral of the right can only mean that the 
State Government is given the power to de¬ 
cide and to satisfy itself whether expulsion is 

desirable or necessary, and if it thinks it is, 
then to detain until proper arrangements tor 
the expulsion are made, one of them, and an 
essential one, being reference to the <Central 
Government for final orders. It cannot, there¬ 
fore, be argued that the arrangements con¬ 
templated by S. 3 (1) (b) must follow and not 
precede the order, especially as they involve 
curtailment of a man s persoual hberty. 

1955 S C 367 (372) [(S) AIR V 42 C 6o] : 19o5 
SCR 1284 : 1955 Cri L Jour 8/6. 

19. Foreigners Act S. 3 (1) (b).—[1] The 
Foreigners Act is not governed by the provi- 
sions of the Extradition Act. As Government 

is given the right to choose, no question ot 
want of good faith can arise merely because 
it exercises the right of choice which the law 
confers in ordering detention of the person 
under S. 3 (1) lb) of the Preventive Detention 
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Act. 1955 S C 307 (376) [(S) AIR V 42 C 65]: 
1955 SCR 1284: 1955 Cri L Jour 870. 

20. Jurisdiction to pass order.—S. 3 (2) — 
[1] The expression “as provided in sub-Cls. 
(ii) and (iii) of Cl. (a) of sub-s. (1)” appearing 
in sub-s. (2) of S- 3 attracts items (ii) and (iii) 
of Cl. (a) of sub-s. (1) of S. 3. Anyone of the 
officers mentioned in sub-s. (2) is empowered 
to act if the satisfaction relates to one or other 
of the matters mentioned in items (ii) and (iii) 

above. 1957 Cal 74 (78) [A I R V 44 C 21]: 
1957 Cri L Jour 172 (DB). 

[.2] As S. 3 (2) only authorises particular 
officers to make the order of detention, an 
order would not be a good order if made by 
some other officer. An order, therefore, made 
by a Deputy Commissioner as such and not 
as a district Magistrate is without jurisdiction, 
even if the order states that it was being made 
under S. 3 (1) (a) (iii) of the Act and the doc¬ 
trine of presumption of regularity cannot be 
invoked for presuming that the Deputy Com¬ 
missioner acted in his capacity as a District 
Magistrate. 1954 Cal 518 (519) [A I R V 41 C 
175]: 1954 Cri L Jour 1496 (DB). 

[3] The Commissioner of Police Bombay, 
has no jurisdiction to make an order under 
S. 3 (2) against a person who is not resident in 
Bombay and who is not within his jurisdic¬ 
tion. 1951 Bom 101 (104) [A I R V 38 C 31]: 
ILR (1950) Bom 736: 52 Cri L Jour 02 (DB). 

[4] The State of Bombay cannot, for the 
purpose of Preventive Detention Act, pass 
orders for detaining a person found within its 
territory for his activities in the State of Mad¬ 
ras or direct that such a person be interned in 
the State of Madras. Therefore, when the 
Commissioner of Police, Bombay arrested and 
detained a person as he was wanted by the 
Madras Police for detention, the arrest and 
detention are illegal. Where such a person is 
transferred to the State of Madras under S. 2 
or the Transfer of Detained Persons Act and 
alter such transfer the Commissioner of Police, 
Bombay cancels the order of detention he 
would be entitled to be released and the order 
ot detention cannot be validated by the Mad¬ 
ras Government by serving a fresh order of 

xf te i n ^ n ^ without first releasing him. 1951 
Mad 583 (588, 589) [AIR V 38 C 163]: 52 Cri 
L Jour 294 (DB). 

[5] Power to pass an order under the Act 
can be delegated by the Rajpramukh to any of 
his ministers under the Rules of Business and 
it is not necessary that Rajpramukh should be 
personally satisfied as to necessity for passing 

er of detention. 1951 Pepsu 147 (150) [AIR 
V 38 C 50]: 52 Cri L Jour 1215. 

[6] The mere fact that the detenu’s activi- 
ties extended over places within the area of 
adjoining district over which he has no juris¬ 
diction does not deprive the District Magis¬ 
trate of his authority to order his detention 
when at the time of making the order the 
detenu was admittedly within his district. 
1951 Pat 439 (2) (441) [AIR V 38 C 115]: 1952 
Cri L Jour 543 (DB). 

[7] Under the scheme of the Act it is a 
matter entirely for the detaining authority as 


a representative of the executive Government 
to decide whether the activities of a particu¬ 
lar person are prejudicial to the security of 
the state, the maintenance of public order etc. 
It is that authority alone, and not the court 
who is in the best position to take a decision 
whether the detention of a particular person 
is called for on any of the reasons mentioned 
in S. 3 (1) (a) of the Act. 1953 Bom 59 (61) 
[AIR V 40 C 17]: ILR (1953) Bom 182: 1953- 
Cri L Jour 322 (DB). 

[8j Unless the reason given for the deten¬ 
tion of a person is not within the scope and' 
ambit of the Act it would not be open to the 
detenu to say that the detaining authority had 
no jurisdiction to pass an order of detention. 
1952 Hyd 180 (187) [AIR V 39]: I L R (1952)' 
Hyd 770: 1952 Cri L Jour 1756 (DB). 

[9] Where the detention order is passed by 
the chief commissioner, Bhopal, the presump¬ 
tion that the authority acted within its juris¬ 
diction and powers clearly arises and implies 
and indicates the place of the activities un¬ 
less it is otherwise shown. 1952 Bhopal 0 (10) 
[AIR V 39]: 1952 Cri L Jour 083. 

[10] An order of detention under S. 3 (1)' 

stated in the preamble “whereas the Govern¬ 
ment of Bombay was satisfied” and its opera¬ 
tive part read “Now, therefore the Govern¬ 
ment of Bombay is pleased to direct that the' 
said Shri.be detained. 

By order of the Governor of Bombay 

Sd/- * * * 

Secretary to the Government of Bombay 

Home Department.” 

Held, that the order was “expressed” to be 
made in the name of the Governor as required 
by Art. 106 (1) of the Constitution because it 
said, “By order of the Governor”. 1952 S C 
317 '318) [AIR V 39]: 1952 SCR 674: 1952. 
Cri L Jour 1209. 


[11] Where orders of detention expressly 
state that the Governor of Punjab was satis¬ 
fied of their necessity and that they were made 
by his order, the mere fact that they are 
signed by the Home Secretary would not 
make them defective. 1952 S C 350 (352) [AIR. 
V 39]: 1952 SCR 756: 1953 Cri L Jour 140 
[8ee aZso 1952 Raj 33 (34) [AIR V 39]: ILR- 
(1951) 1 Raj 193 : 1952 Cri L Jour 370 (DB).], 


21. ‘‘Forthwith”. — [1] “Forthwith” in 
section o (o) of the Preventive Detention Act 
cannot mean the same thing as - “as soon as 
may be 9 in section 7, and the former is more 
peremptory than the latter. The difference 
between the two expressions lies in this that 
while under section 7 the time that is allowed- 
to the authority to send the communication^ 
to the detenu is what is reasonably conve¬ 
nient, under section 3 (3) what is allowed is- 
only the period during which he could not, 
without any fault of his own, send the report. 
Under section 7 the question is whether the 
time taken for communicating the grounds is 
reasonably requisite. Under section 3 (3) it is 

whether the report has been sent at the ear¬ 
liest point of time possible and when there is* 
an interval of time between the date of the* 
order and the date of the report, what has to 
be considered is whether the delay in sending. 
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the report could have been avoided. 1957 S C 
28 (31, 32) f(S) A I R V 44 G 6]t 1956 SCR 
653 : 1957 Cri L Jour 10. 

[But see 1951 Bom SO (32) [AIR V 38 C 12]: 
ILR (1951) Bom 190: 52 Cri L Jour 306 (FB).j 

22. Report to State. — [1] It is obvious 
that the communication that has to be served 
on the detenu under S. 7 of the Act is a formal 
document setting out the grounds for the 
order and the particulars in support thereof, 
subject of course, to S. 7 (2); whereas the 
report to the state under S. 3 (3) is a less for¬ 
mal document in the nature of a confidential 
inter-departmental communication, which is 
to contain the particulars on which the order 
was made. It could not have been intended 
that the contents of the two communications 
which are so dissimilar in their scope and in¬ 
tendment should be identical. 1957 S C 23 
(28) [(S) AIR V 44 C 5]: 1956 SCR 044: 1957 
Cri L Jour 5. 

[2] The provisions of S. 3 (3) are intended 
to regulate the course of business between the 
State Government and the authorities subordi¬ 
nate to it exercising its power under statutory 
delegation, and their scope is altogether diffe¬ 
rent from that of S. 7. The purpose is so diffe¬ 
rent that it cannot be presumed that the 
expression “the grounds on which the order 
has been made” is used in S. 3 (3) in the same 
sense which it bears in S. 7. 1957 S C 23 (27) 

[(S) AIR V 44 C 5]: 1950 SCR 644: 1957 Cri 
L Jour 5. 

[3] The failure on the part of the Authority 
to send along with his report under section 3 
(3) the very grounds which he subsequently 
communicated to the detenu under section 7 
is not a breach of the requirements of that 
sub-section and it was sufficiently complied 
with when he reported the materials on which 
he made the order. 1957 S C 23 (28) f(S) AIR 
V 44 C 5]: 1950 SCR 044: 1957 Cri L Jour 5. 

[4] The words “grounds on which the order 
has been made” occurring in S. 3 (3) when 
construed in their natural and ordinary sense, 
would include any information or material on 
which the order was based. 1957 S C 23 (26) 

[(S) AIR V 44 C 5]: 1950 SCR 044: 1957 Ci i 
L Jour 5. 

23. ‘‘Approval”.— [1] The approval that 
the Parliament requires from the State 
Government under S. 3 (3) is an approval 
arrived at after considerations of all relevant 
and material circumstances. It is not a me¬ 
chanical approval ; it is an approval which 
requires a certain mental process and that 
mental process can only be possible provided 
not only relevant and proper materials 
are placed before the Government, but also 
correct facts are placed before the Govern¬ 
ment. If the Court is satisfied that the State 
Government gave its approval on incorrect 
facts placed before it, then the approval 
is vitiated by extraneous factors and it cannot 
be .an approval required by law. 1950 Bom 
490 (492,493) [AIR V 43 C 189] : ILR (1950) 
Bom 792 : 1950 Cri L Jour 875 (DB). 

[2] An order of detention under S. 3 (2) 
after 12 days of the making thereof must 


spend itself under S. 3 (3) unless in the mean¬ 
time it has been approved by the State Go¬ 
vernment. Such an approval can only be 
sought and accorded if the order made by the 
District Magistrate together with the grounds 
has been reported to the State Government 
and not otherwise. If the grounds are not 
before the State Government it is impossible 
for it to approve the detention. 1957 Raj 5 
(0) [AIR V 44 C 2] : I L It (1950) 6 Raj 720 : 
1957 Cri L Jour 100 (DB). 

[3] The applicant was actually arrested on 
30-1-56. The District Magistrate had ordered 
detention of the applicant on 7-1-56 but the 
grounds of detention were drawn up for the 
first time as late as on 3-2-1950. The Slate, 
however, approved the detention of the peti¬ 
tioner although apparently no grounds were 
submitted to it within 12 days thereof— Held , 
that in the circumstances either the District 
Magistrate or the State Government had not 
before them proper material oh the basis of 
which the detention of the petitioner could be 
ordered or approved. 1957 Raj 5 (6) [A I R V 
44 C 2] : I L R (1956) 6 Raj 720 : 1957 Cri L 
Jour 100 (DB). 

24. Grounds for order.—fl] The grounds 
of detention are lequired to be prepared soon 
after the detention it not simultaneously with 
it or prior thereto and the fact of detention 
along with the grounds thereof has to be 
reported by the District Magistrate to the 
State Government and by the State Govern¬ 
ment, if it has approved the detention, to 
the Central Government together with the 
grounds on which the order has been made. 
1957 Raj 5 (6) [AIR V 44 C 2] : ILR (1956) 0 
Raj 720 : 1957 Cri L Jour 100 (DB). 

[2] Section 3 makes it incumbent upon the 
Government to communicate to the detenu 
grounds on which the order has been made. 

1951 Bom 252 (253) [A I R V 38 C 48] : I L R 
(1951) Bom 92 : 52 Cri L Jour 437 (DB). 

[3] Whether the grounds are sufficient or 
not is not within the ambit of the decision of 
the Court and it is the subjective decision of 
the Government which is implied. 1957 Puni 
235 (237) [AIR V 44 C 88] : ILR (1956) Pur.j 
374 : 1957 Cri L Jour 1168. 

[Se? also 1952 Pat 185 (192) [AIR V.39] : 31 
Pat 97 : 1952 Cri L Jour 493 (FB).J 

[4] The grounds supplied to a detenu must 
be connected with the order of preventive 
detention. If it is found that they are not so 
connected it cannot be said that the require¬ 
ments of Art. 22 (.1) (3) (5) of the Constitution 
of India had been complied with. Failure to 
establish a connection between them and the 
order of detention would make the order 
invalid. 1950 All 709 (713) [AIR V 37 C 276]: 
52 Cri L Jour 732 * 1959 Andh Pra 73 (70) 
[AIR V 40 C 23] : 1959 Cri L Jour 160 (DB) * 
1957 Punj 235 (237) [A I R V 44 C 88] : ILR 
(1956) Punj 374 : 1957 Cri L four 1168. 

[5] It may be that the detaining authority 
may have more materials than the grounds, 
but the grounds must be the essential basis 
upon which the detaining authority arrives 
at its satisfaction and makes the order of. 
detention. 1950 Bom 490 (491) [A I R V 43 
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C 189] : I L R (1956) Bom 792 : 1956 Cri L 
Jour 875 (DB). 

[6] The fact that what were essential com¬ 
modities were laid down in certain statutes 
e.g. Essential Supplies Act etc. cannot be 
considered to be a valid ground for nullifying 
the provisions of S. 3 1954 Cal 591 i594) 
[A I R V 41 C 202] : 1954 Cri L Jour 1722 
(DB). 

[7] The question of the correctness of 
grounds of detention cannot be enquired into 
by the High Court in an application for a 
writ of habeas corpus. Ail that the High Court 
can see is whether the District Magistrate’s 
satisfaction was bona fide or not. In fact the 
Act itself provides the forum where the cor¬ 
rectness of the grounds of detention is to be 
examined. 1951 All 456 (457) [A I R V 38 
C 90]. 

[8] Though it is not competent to the Court 
to inquire into-the sufficiency of the materials 
and reasonableness of the grounds on which 
the detaining authority was satisfied that it 
was necessary to make the order under S. 3 
(1), ‘the grounds can be scrutinised to see 
whether the detaining authority had the state 
of satisfaction necessary to make an order 
under the section. 1951 Madh B 56 (58) [AIR 
V 38 C 16] (DB). 

[9] Where a careful scrutiny of the grounds 
show that the District Magistrate had not the 
state of satisfaction which he professed to 
have when he made the order of detention, 
statutory requirement of satisfaction has not 
been fulfilled and the detention of the appli¬ 
cant is not justified. 1951 Madh B 56 (58) 
[AIR V 38 C 16] (DB). 

[10] The scheme of the Act is not merely to 
import mechanically the language of els. (a) 
and (b) of S. 3 (1) into the grounds given 
under S. 7 but to give all facts, particulars 
and details on which the detention is based. 
1951 Bom 33 (43) [A I R V 38 C 13]: I L R 
(1951) Bom 548 : 52 Cri L Jour 418 (DB). 

[11] If in addition to setting forth the grounds 
which he did correctly enough the District 
Magistrate made a slip in a superfluous por¬ 
tion of the relevant communication it cannot 
be said that he did not observe the forms and 
rules of law so as to vitiate his order. 1954 
Cal 591 (595) [AIR V 41 C 202] : 1954 Cri L 
Jour 1722 (DB). 

[12] If the later communication contains 
facts leading to a conclusion which is outside 
the grounds first supplied the same cannot be 
looked into as supporting the order of deten¬ 
tion and therefore those grounds are new 
grounds. 1955 Raj 8 (11) [(S) AIR V 42 C 4] : 
I L R (1954) 4 Raj 51 : 1955 Cri L Jour 95 
(DB). 

[13] The grounds on which a person is 
arrested under S. 109, Criminal P C., can legi¬ 
timately be utilized for:his detention under the 
P. D. Act if those grounds satisfy the require¬ 
ments of S. 3 of the Act under which the 
order is passed. Where after such an order is 
passed the proceedings pending under S. 109, 

. Criminal P. C. against the person are dropped 
the order of detention is not illegal nor can 


it be said to be made mala fide. 1955 N U G 
(Assam) 28 (41) [AIR V 42]. 

[14] All the grounds supplied to the peti¬ 
tioner must be clear and specific and even if 
one of them does not satisfy this condition 
the right of representation guaranteed to the 
detenu under Art. 22 (5) of the Constitution 
is affected and consequently the order of de¬ 
tention is illegal. 1953 Pepsu 207 (208) [AIR 

V 40 C 83] : 1 L R (1953) Patiala 423 : 1953 
Cri L Jour 1838. 

[15] The Government cannot modify the 
grounds on which the District Magistrate 
bases his satisfaction. In other words the 
Government cannot substitute its own satis¬ 
faction for the satisfaction of the District 

Magistrate. 1955 Raj 6 (11) [IS) A I R V 42 
C 4] : I L R (1954) 4 Raj 51 : 1955 Cri L Jour 
95 (DB). 

[16] Grounds of detention being vague and 
indefinite — Order of detention is bad in law. 

(’50) 3 Sau L R 151 (154) (DB) * 1952 Pepsu 
* 126 (127) [AIR V 39] : 3 Pepsu L R 77 : 1952 
Cri L Jour 1485 (DB). (Ground furnished to 
detenu stating that he was a believer in the 
cult of violence — No facts quoted in support 
of the allegation—Ground is vague and deten¬ 
tion illegal.) 

[17] It is not necessary for Government 
when it proceeds to confirm an order of de¬ 
tention and to continue the detention of the 
person concerned to supply the grounds on 
which the detention is being continued. 1952 
Punj 406 (407) [AIR V 39] : ILR (1952) Punj 
481 : 1953 Cri L Jour 26 (DB). 

[But see 1951 Punj (Simla) 119 (119) [AIR 

V 38 C 251] : 52 Cri L Jour 1451 (DB).] 

[18] Maintenance of public tranquillity 
cannot furnish 'valid ground for detention. 
1955 Raj 6 (9) [(S)AlR V 42 C 4] : ILR (1954) 

4 Raj 51 : 1955 Cri L Jour 95 (DB). 

[19] When the grounds justified the deten¬ 
tion of the petitioner, it cannot be said that it 
was a case of satisfaction on the part of the 
detaining authority patently simulated. 1958 
Mad 425 (428) [AIR V 45 C 143] : ILR (1958) 
Mad 692 : 1958 Cri L Jour 1047 (DB). 

[20] In determining whether a ground of 
detention is or is not relevant, the grounds of 
detention must be regarded as a whole. 1952 

5 C 324 (328) [AIR V 39] : 1952 S C R 683 : 
1952 Cri L Tour 1503 * (’81) 1961 (2) Cri L 
Jour 547 (552) (Punj) * (’60) 1960 Jab L J 
522 (524) (DB) * 1955 Madh B 36 (40) [AIR 

V 42 C 9] : ILR (1955) Madh B 98 : 1955 Cri 
L Jour 476 (DB). 

[21] Where there are several grounds of 
detention and one of them is the subject- 
matter of a criminal prosecution that does not 
make the order of detention illegal. 1955 
Madh B 65 (65) [AIR V 42 C 17] (DB). 

[22] When out of the several grounds of 
detention one or more are beyond the scope of 
the Act under which an order of detention is 
made, even if some of the grounds are legal, 
the entire order of detention is vitiated thereby 
and in the application of this principle the 
reason why a particular ground is held to be 
beyond the scope of the Act is not material 
at all. 1952 Pepsu 126 (128) [AIR V 39] : 
3 Pepsu L R 77 : 1952 Cri L Jour 1485 (DB)* 
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I960 Punj 332 (334) [AIR V 47 C 116] : 1960 
Cri L Jour 981 * 1951 Punj (Simla) 15* (160) 
[AIR V 38 C 27] : 52 Cri L Jour 17 (DB). 

[23] The mere fact that the order of deten¬ 
tion under S. 3 (1) was passed by one Chief 
•Commissioner, but the grounds were supplied 
by his successor-in ollice, does not warrant 
the inference that these grounds were those 
which satisfied the then Commissioner who 
made the order of detention in the matter of 
the requisite satisfaction before passing the 
order. 1952 Bhopal 6 (10) [AIR V 39] : 1952 
Cri L Jour 683. 

25. Power of Court.—[1] A Court of law 
is not even competent to inquire into the truth 
or otherwise of the facts which are mentioned 
as grounds of detention in the communication 
to the detenu under S. 7 of the Act. 1954 S C 
179 (181) [AIR V 41 C 37] : 1954 SCR 418 : 
1954 Cri L Tour 456 * 1951 Pat 134 (135) 
[AIR V 38 C 17] : 30 Pat 716 : 52 Cri L Jour 
1175 (FB) * 1955 Madh B 36 (40) [AIR V 42 
C 9] : I L R (1955) Madh B 98 : 1955 Cri L 
Jour 476 (DB) * 1953 Assam 97 (100) [A I R 

V 40 C 42] : I L R (1953) 5 Assam 66 : 1953 
Cri L Jour 770 * 1953 Pat 351 (352) [AIR 

V 40 C 125] : 1953 Cri L Jour 1734 (DB) * 
1951 Trav-Co 217 (219) [AIR V 38 C 87] : 
ILR (1951) Trav-Co 1 : 52 Cri L Jour 1089 
<DB). 

[2] It is not open to the Court to go into 
the question whether on merits the detaining 
authority had justification to pass the order of 
detention or to continue the detention. That 
under the Act is a sphere exclusively of the 
detaining authority and upon this sphere the 
Court cannot encroach. 1953 Bom 59 (61) 
[AIR y 40 C 17] : ILR (1953) Bom 182 : 1953 
Cri L Jour 322 (DB). 

[3] The reasonableness of the suspicion on 
which the order of detention is made can < 
never be enquired into by the Court. (’54) 
ILR (1954) 1 Cai 1 (29) (FB). 

[4] The Court can only go into the question 
whether the grounds supplied to the detenue 
are irrelevant or vague and can afford a basis 
for the subjective satisfaction of the detaining 
authority. 1953 Cal 81 (82) [AIR V 40 C 24] : 
1953 Cri L Jour 310 (DB). 

[5] It is very essential that a Court of Law 
should, as far as possible, keep away from the 
heat and dust of political battle and make an 
objective and detached appraisal of the record 
before it. 1956 Bom 490 (491) [A I R V 43 
C 1891: ILR (1956) Bom 792 : 1958 Cri L Jour 
875 (DB). 

[6] The Court should be vigilant to safe¬ 
guard the liberty of the subject. 1956 Bom 
490 (491) (AIR V 43 C 189] : ILR (1956) Bom 
792 : 1950 Cri L Jour 875 (DB). 

[7] Although it is not open to the Court to 
scrutinize the correctness or incorrectness of 
the allegations made by the detaining autho¬ 
rity, yet it is entitled to know that the order 
is bona fide. 1951 Vindh Pra 36 (38) [AIR 
V 38 C 9] : 52 Cri L Jour 894. 

[8] It is not for the High Court to sit in 
appeal over the decision arrived at by the 


Government. 1955 NUC (Bom) 5548 [AIR 
V 42] * (’53) ILR (1953) Madh B 138 (L42). 

[9] The Court has to consider with a view 
to determining whether an order of detention 
under the Preventive Detention Act is legal, 
whether the detaining authority was satisfied 
as a matter of fact or he could be satisfied 
on the material or information that was before 
him. 1952 Pepsu L26 (127) [AIR V 39] : 3 
Pepsu L R 77 : 1952 Cri L Jour 1485 (DB). 

[10] The grounds supplied to the detenu 
can be examined by the High Court to see if 
the mandatory provisions of clause 5 of 
Art. 22 of the Constitution have been com¬ 
plied with. 1951 Pat 153 (156) [AIR V 38 
C 22] : 30 Pat 653 : 52 Cri L Jour 1231 (DB). 

[11] Affidavits filed on behalf of the detenus 
may generally he divided into three classes (i) 
those that consist of a mere denial of the 
grounds or facts alleged; (ii) those that consist 
of an attempted explanation of the fact 
alleged, the truth of the explanation depend¬ 
ing on credibility of evidence; and (iii) those 
that disclose circumstances which render the 
grounds or the facts on which the grounds are 
founded completely non-existent, that is inac¬ 
curate on the face of them without the neces¬ 
sity, and independent ot the question of any 
evidence. It is in the last class of cases the 
High Court can interfere on the ground that 
the order is not bona fide. The first two 
classes of cases are those in which the Advi¬ 
sory Board is the proper authority to consider 
the denial or the explanation. 1951 Pat 153 
(156) [AIR V 38 C 22] : 30 Pat 653 : 52 Cri 


L Jour 1231 (DB). 

[12] The High Court cannot undertake an 
investigation as to the truth or otherwise of 
the materials on which the satisfaction of the 
executive authority is grounded. The tacts 
alleged have to be taken to be correct and it 
will not be a ground for interference if the 
detenu merely puts forward a counter-version. 

1951 Pat 153 (155) [AIR V 38 C 22] : 30 Pat 
653 : 52 Cri L Jour 1231 (DB). * 

[13] In an application by a detenu ordered 
to be detained by an order under Ss. 3 and 4 
of the Preventive Detention Act filed under 
S. 491, Cr. P. Code, or Art. 226 of the Consti¬ 
tution, the High Court cannot treat detention 
cases as though they were cases under trial 
before it and to substitute ics own judgment 
for that of the State Government. 1952 Pat 
298 (303) [AIR V 39] : 1952 Cri L Jour 1101 

(DB). (Ground communicated not imaginary 
—Court cannot scrutinise evidence.) 


[14] The statement that the High Court 
cannot question the correctness ot the ground 
means that an investigation into the correct¬ 
ness or otherwise of the grounds, depending as 
it does on the believability of evidence, 
cannot be undertaken by the High Court 
because it is not the satisfaction of the High 
Court which is a condition precedent to the 
validity of the order but the satisfaction of 
the State Government. In such cases, whether 
there is an affidavit in reply or not the High 
Court is powerless to interfere. 1951 Pat 153 
(156) [AIR V 38 C 22] : 30 Pat 653 : 52 Cri L 
Jour 1231 (DB). 
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Section 3 — Note 25 (contd.) 

L15J In a matter so fundamental and im¬ 
portant as the liberty of the subject, which 
can be deprived of only by strict compliance 
with the statutory requirements of S. 3, the 
High Court will not be prepared to uphold 
the validity of an order of detention by 
reliance on S. 114, Illustration (e), Evidence 
Act. 1952 Orissa 200 (201) [AIR V 39] : ILR 
(1952) Cut 353 : 1952 Cri L Jour 1051 (DB). 

[16] The Court is not given the jurisdiction 
to decide whether the subjective decision of 
the authority making the order was right or 
not. 1951 S C 481 (483) [AIR V 38 C 65] : 
1952 S C R 18 : ILR (1952) Punj 1 : 1952 Cri 
L Jour 75. 

[17] A writ of habeas corpus is intended for 
the protection of personal liberty which is a 
fundamental right under the Constitution, and 
considering the object for which the power 
has been conferred, it is conceived that when¬ 
ever the case of unlawful deprivation of 
personal liberty is brought to the notice of 
the Court the Court will not hesitate to issue 
the writ. 1956 Tripura 1 (1, 2) [AIR V 43 
C 1] : 1956 Cri L Jour 118. 

[18] There is nothing in the Constitution 
itself which bars the power of the Supreme 
Court or the High Courts to examine the 
facts of each particular case on a Habeas 
Corpus application and to decide the reason¬ 
ableness of the suspicion entertained about a 
person. (’54) ILR (1954) 1 Cal 1 (32) iFB). 

[19] A. provision whereby a Court is pre¬ 
vented from examining into the validity or 
propriety of a detention order, by reason of 
the subjective satisfaction of the executive, 
amounts, in effect, to a suspension of the 
power of the Court to issue a writ of Habeas 
Corpus. (’54) ILR (1954) 1 Cal 1 (33) (FB). 

[See also (’51) 3 Pepsu L R 238 (247) (DB).] 

[20] In proceedings under habeas corpus 
petition what the Courts have to see is whe¬ 
ther the particular detention complained of 
is lawful or not. If not lawful the Courts 
would order the release of the petitioner from 
detention under such a detention order. 1957 
All 782 (790) [(S) AIR V 44 C 217] : ILR 
(1957) 2 All 42 : 1957 Cri L Jour 1361 (DB). 

[21] The propriety or reasonableness of the 
satisfaction of the Central or the State Gov¬ 
ernment upon which an order for detention 
under S. 3 of the Preventive Detention Act is 
based, cannot be raised and the Supreme 
Court cannot be invited to undertake an 
investigation into sufficiency of the matters 
upon which such satisfaction purports to be 
grounded. The Supreme Court can, however, 
examine the grounds disclosed by the Govern¬ 
ment to see if they are relevant to the object 
which the legislation has in view, namely, the 
prevention of objects prejudicial to the 
defence of India or to the security of State 
and maintenance of law and order therein. 
1954 S C 276 ^277) [AIR V 41 C 64] : 1954 
Cri L Jour 735. 

[22] The considerations which guide the 
State in taking action under the process of 
preventive detention are not necessarily the 
same as those which guide Courts in punish¬ 


ing persons disobeying the laws of the State. 
With executive considerations the High Court 
has nc concern. (’50) 1950 All L J 608 (611). 


26. Power of Court — Sufficiency of 
grounds.—[1] The power to issue a detention 
order under S. 3 depends entirely upon the 
satisfaction of the appropriate authority speci¬ 
fied in that section. The sufficiency of the 
grounds upon which such satisfaction purports 
to be based, provided they have a rational 
probative value and are not extraneous to the 
scope or purpose of the legislative provision, 
cannot be challenged in a Court of law except 
on the ground of mala fides. 1955 Madh B 36 
(39, 40) [AIR V 42 C 9] : ILR (1955) Madh B 
98 : 1955 Cri L Jour 476 (DB) * 1954 S C 179 
(181) [AIR V 41 C 37]: 1954 S C R 418 :1954 
Cri L Jour 456 * 1951 S C 174 (176) [AIR 

V 38 C 25] : 1951 S C R 212 : 52 Cri L Jour 
400 * 1951 S C 157 (160) [AIR V 38 C 24] : 

1951 SCR 167 : 52 Cri L Jour 373 * 1900 
Guj 43 (45) [AIR V 47 C 16] : 1960 Cri L Jour 
1588 (DB) * 1959 Andh Pra 73 (76) [AIR 

V 46 C 23] : 1959 Cri L Jour 160 (DB) * 1956 
All 589 (593) [AIR V 43 C 196] : 1956 Cri L 
Jour 1152 (DB) * 1952 Bhopal 1 (5) [AIR 

V 39] : 1952 Cri L Jour 660 * 1952 Mys 85 
(87) [AIR V 39] : ILR (1951) Mys 455 : 1952 
Cri L Jour 1526 (DB). 

[2] Merely because a ground is vague it 
cannot be considered that it is no ground at 
all and therefore not sufficient to satisfy the 
authorities, and a vague ground does not 
stand on the same footing as an irrelevant 
ground, which can have ho connection at all 
with the satisfaction of the Government. 

1952 Mys 85 (87) [A I R V 39] : I L R (1951) 
Mys 455 : 1952 Cri L Jour 1526 (DB). 

[3] It is not for the High Court to probe 
into the sufficiency of the grounds which 
satisfied the Magistrate. It is not possible to 
subject the grounds to any objective test of 
sufficiency. (’53) ILR (1953) Madh B 138 
(142). 


[4] A detenu is not entitled to urge that 
High Court should enquire into the sufficiency 
of the material which was before the District 
Magistrate or reasonableness ol his satisfac¬ 
tion with regard to the detention of the peti¬ 
tioner. 1951 Madh B 51 (55) [AIR V 38 C 15] 
(DB). 


[5] While it is not open to the Court to 
determine the sufficiency of the reasons which 
induced the detaining authority to issue the 
order of detention or to investigate into the 
evidence upon which the authority was satis¬ 
fied of the necessity for the detention, the 
Court in the exercise of its powers will be 
competent to determine whether such an order 
could have been made by a person acting rea¬ 
sonably. If it found that the authority did 
not apply its mind in passing the order, the 
Court will set it aside. 1952 Bhopal 1 (5) 
[AIR V 39] : 1952 Cri L Jour 660. 


27. State and Central Government. — 
[H The word “State” is used distributively 
and refers to the appropriate State. (’54) ILR 
(1954) 1 Cal 1 (15) (FB). 

[2] In view of the Adaptation of Laws 
Order, 1950, and the General Clauses Act, the 
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*[3A. Execution of detention orders. 

A detention order may be executed at any place in India in the manner 
provided for the execution of warrants of arrest under the'Code of Criminal 
Procedure, 1898.] 

Ta] Inserted by the Preventive Detention (Amendment) Act, 1951 (IV of 1951), S. 5 

[22-2-1951]. 

*14. Power to regulate place and conditions of detention. 

Every person in respect of whom a detention order has been made shall be 
liable— 

(a) to be detained in such place and under such conditions, including 

conditions as to maintenance, discipline and punishment for breaches of 
discipline, as the appropriate Government may, by general or special 
order, specify; and 

(b) to be removed from one place of detention to another place of detention, 

whether within the same State or in another State, by order of the 
appropriate Government: 

Provided that no order shall be made by a State Government under 
clause (b) for the removal of a person from one State to another State 
except with the consent of the Government of that other State.] 

[a] Sections 4 and 5 were substituted for the original sections 4 and 5 by the Preventive 
Detention (Amendment) Act, 1951 (IV of 1951), S. 6 [22-2-1951]. 


Section 3 — Note 27 (contd.) 
use of the words “Central Government” or 
the words “The State” do not make S. 3 
meaningless. (*54) ILR (1954) 1 Cal 1 (14, 15) 

(FB). 

i3] The words ‘Central Government* mean 
in relation to anything done or to be done 
after the commencement of the Constitution, 
the President. (’54) ILR (1954) 1 Cal 1 (10, 
38) (FB). 


Section 3A — Note 1 

[1] Section 3A provides for the mode of 
execution of an order of detention in India. 
It does not connote the absence of a power to 
order detention outside India. The execution 
of an order for detention outside India can¬ 
not be provided for in a statutory enactment. 
1953 Cal 81 (85) [AIR V 40 C 24] : 1953 Cri 
L Jour 310 (DB). 

[2] Sections 3A, 4 (a) and (b) cannot be 
read as limiting the scope of S. 5. 1953 Cal 81 
(85) [AIR V 40 C 24] : 1953 Cri L Jour 310 
(DB). 

[3] Non-service of the detention order 
simultaneously with the arrest does not neces¬ 
sarily render the arrest illegal. It is all a 
question of substance, whether subsequent 
service is or is not sufficient compliance with 
law. 1953 Mad 41 (49) [AIR V 40 C 17] : 
1953 Cri L Jour 224. 

[4] Detention order not a warrant of arrest 
—Provisions of S. 80, Criminal P. C., cannot 
be extended to detention order by virtue of 
S. 3-A. 1961 All 542 (543, 544) [AIR V 48 
C 139] : 1901 ,2) Cri L Jour 595 (DB). 


Section 4 — Note 1 

[1] Merely because an order under S. 4 is 
invalid ana would vitiate the detention in a 
particular place which is referred to in that 
order, the order of detention itself, which has 


been properly passed, will not be invalidated. 
If the factum of detention in a particular 
place becomes illegal by reason ot an order 
under S. 4 being bad, it can be subsequently 
validated by a proper order made under S. 4. 
In such a case the absence of a valid order 
directing that the detenu be detained in a 
particular place would not compel the Court 
to release the detenu if a valid order direct¬ 
ing his detention in a particular place is 
passed by a proper authority before his re¬ 
lease. 1952 Bom 1 (5, 0) [AIR V 39] : 1 L R 
(1952) Bom 134 : 1952 Cri L Jour 81 (DB). 

[2] Sections 3A, 4 (a) and 4 (b) cannot be 
read as limiting the scope of S. 5. 1953 Cal 81 
(85) [A I R V 40 C 24]: 1953 Cri LJ 310 (DB). 

[3] A person who is ordered to be detained 
by a District Magistrate but whose period of 
detention is extended by an order of the State 
Government is entitled to claim that fresh 
grounds of detention should be supplied to him. 
195L Punj (Simla) 119 (119) [AIR V 38 C 251]: 
52 Cri L Jour 1451 (DB). 

[4] Section 4, Preventive Detention Act, 
which gives power to Government and in 
exercise of which Orissa Security Prisoners 
(Condition of Detention) Order was passed 
has not laid down any mode of publication— 
Order also not published in Gazette—No ques¬ 
tion of prosecuting a person affected by order, 
for contravention of its provisions can arise 
until he has been communicated of its provi¬ 
sions. 1953 Orissa 336 (337) [AIR V 40 C 98]: 
I L R (1^53) Cut 514 : 1953 Cri L Jour 1840 
(DB). 

[5] The Punjab Communist Detenus Rules, 
1950, constitute a self contained code regulat¬ 
ing the place and conditions of detention of 
the detenus. Hence Ss. 45, 40 and 52 of the 
Prisons Act do not apply to their case. 1953 
S C 325 (332) [A I R V 40 C 77] : 1953 SCR 
730 : 1953 Cri L Jour 1432. 


/ 


142 [s 5 N 1-S 7] 


[The] Preventive Detention Act, 1950 


a 


[5. Detention orders not to be invalid or inoperative on certain grounds. 

No detention order shall be invalid or inoperative merely by reason— 

(a) that the person to be detained thereunder is outside the limits of the 

territorial jurisdiction of the Government or officer making the order, or 

(b) that the place of detention of such person is outside the said limits.] 


[a j Sections 4 and 5 were substituted for the original sections 4 and 5 by the Preventive 
Detention (Amendment) Act, 1951 (IV of 1951) S. 6 [22-2-1951]. 


Go Powers in relation to absconding persons. 

a [( / 7j] If the Central Government or the State Government or an officer 
specified in sub-section (2) of section 3, as the case may be, has reason to 
believe that a person in respect of whom a detention order has been made has 
absconded or is concealing himself so that the order cannot be executed, that 
Government or officer may— 

(a) make a report in writing of the fact to a Presidency Magistrate or a 

Magistrate of the first class having jurisdiction in the place where the 
said person ordinarily resides; and thereupon the provisions of sections 87, 
S3 and 89 of the Code of Criminal Procedure, 1898, shall apply in respect 
of the said person and his property as if the order directing that he be 
detained were a warrant issued by the Magistrate ; 

(b) by order notified in the Official Gazette direct the said person to appear 

before such officer, at such place and within such period as may be 
specified in the order; and if the said person fails to comply with such 
direction he shall, unless he proves that it was not possible for him to 
comply therewith and that he had, within the period specified in the 
order, informed the officer mentioned in the order of the reason which 
rendered compliance therewith impossible and of his whereabouts, be 
punishable with imprisonment for a term which may extend to one year 
or with fine or with both. - # 

*[(2) Notwithstanding anything contained in the Code of Criminal Procedure, 
1898, every offence under clause (bj of sub-section (l) shall be cognizable.] 

[a] Section fi was renumbered as sub-section (1) of that section and sub-s. (2) was 
inserted by the Preventive Detention (Second Amendment) Act, 1952 (LXI of 1952), S. 5 
130-9-1952]. 


7® Grounds of order of detention to be disclosed to persons affected by the 
order. 

(l) When a person is detained in pursuance of a detention order, the autho¬ 
rity making the order shall, a [as soon as may be, but not later than five days 
from the date of detention], communicate to him the grounds on which the 


Section 5 — Note 1 

[1] Section 5 plainly provides for passing 
an order of detention of the would-be detenue 
even though he is outside the territorial limits 
of the jurisdiction of the Government, which 
may mean either the Central or the State 
Government. This connotes the exercise of 
the power of detention of a “person to be 
detained.” i- e., the would-be detenue even 
when he is in a foreign country. The section 
does not draw any distinction between delibe¬ 
rate and unintentional exercise of extra-terri¬ 
torial power*. The use of the words ‘merely* 
is not intended to restrict the exercise of extra¬ 
territorial powers. Sections 3A, 4 (a) and 
4 (b) cannot be read as limiting the scope of 
section 5. The context does not therefore, 
narrow down to plain meaning of section 5. 
Section 5 is not limited to cases of uninten¬ 
tional exercise, by the detaining authority, of 


extra-territorial powers. 1953 Cal 81 (84, 85)' 
[AIR V 40 C 24j : 1953 Cri L Jour 310 ^DB). 

SECTION 7 - SYNOPSIS 

1. Scope and applicability. 

2. Communication of grounds. 

3. “Authority making the order.” 

4. “As soon as may be.” 

5. “Grounds on which the order has been 

made.” 

6 . Vagueness of grounds. 

7. Particulars whether should be given. 

S. Sufficiency of grounds. 

9- Powers of High Court. 

10. Notice. 

11. Burden of proof. 

12. Earliest opportunity. 
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order has been made, and shall afford him the earliest opportunity of making a 
representation b [against the order to the appropriate Government]. 


(2) Nothing in sub-section (1) shall require the authority to disclose facts 
which it considers to be against the public interest to disclose. 

fa] Substituted for “as soon as nrav be” by the Preventive Detention (Second Amend¬ 
ment) Act, 1952 (LXl of 1952), S. 6 [30-9.1952]. [b] Substituted for the words “against 
the order, in a case where such order has been made by the Central Government, to that 
Government and in a case where it has been made by a State Government or an ollicer 
subordinate thereto to the State Government” by the Preventive Detention (Amend¬ 
ment) Act, 1951 UV of 1951), S. 7 [22-2-1951J. 


Section 7 — Synopsis (contdj 

13. Representation by detenu. 

14. Disclosure of facts — Sub-s. (2). 

1. Scope and applicability. — [1] Sec¬ 
tion 7 of the Preventive Detention Act which 
compels the detaining authority to supply 
persons deprived of their liberty without a 
trial and to alford them an opportunity of 
making a representation for the purpose of 
clarifying their position and repudiating the 
grounds urged against them, are meant to be 
considered as substituted for trial. This mini¬ 
mum of liberty should not be further whittled 

down. 1951 Orissa 20 (21) [AIR V 38 C 8) : 
ILR (1950) Cut 540 : 52 Cri L Jour 104 (DB). 

[2] No doubt S. 7 gives a very valuable 
right to the detenu and should the Govern¬ 
ment fail to conform with the provisions of 
that section the detenu can claim to be releas¬ 
ed, but this fact does not extend its provisions 
to the orders to which it does not relate. It 
merely comes into play when an order of 
detention is made and it has no applicability 
whatsoever to the order confirming the order 
of detention or extending the period fixed by 
that order. 1952 Pepsu 100 (101)! AIK V 39] : 
ILK (1952) Patiala 192: 1952 Cri L Jour 1093. 

[3] An order passed under S. 3 of Jammu 
and Kashmir Public Security Act cannot be 

• said to be invalid because the detenu is not 
supplied with the grounds of detention. The 
provisions of S. 7 of the P. D. Act cannot 
apply to such a case and the provisions of the 
Public Security Act do not provide for sup 
plying such grounds to the detenu. 1952 
' J 6c K 4 (6) [AIR V 39] : 10 J 6c K L R 38. 

[4] Section 11 of the P. D. Act does not 
empower the Government expressly or by 
implication to override the provisions of S. 7. 

1951 Punj 119 (119) [AIR V 38 C 25 I] : 52 
Cri L Jour 1451 (DB). 

[5] The provisions of S. 7 are mandatory. 

1952 Pepsu 100 (101) [AIR V 39] : ILR (1952) 
Patiala 192 : 1952 Cri L Jour 1093. 

2. Communication of grounds.— 

[1] Under S. 7 grounds of detention must be 
communicated as soon as may be, so that the 
detenu may have the earliest opportunity of 
representing against the order. Non-compli¬ 
ance with the provisions of S. 7 makes the 
detention improper. 1952 Ilyd 24 (24) [AIR 

V 39] (DB)* 1950 S C 27 (67) [AIR V 37 C 6]: 
1950 S C R 88: 51 Cri L Tour 1383* 1952 Cai 
26 (29) [AIR V 39]: ILR (1953) 1 Cal 89 : 
1952 Cri L Jour 204 (DB)* 1951 Pat 389 
(394, 395) [AIR V 38 C 99] : 29 Pat 992 : 52 
Cri L Jour 282 (DB)* 1950 Hyd 68 i69) [AIR 

V 37 C 21]: ILR (1951) Hyd 183 (DB). 


[2] The grounds should communicate to 
the detenu the substance of information that 
is available against him. If this is not done, 
there is danger of his right of representation 
being defeated. 1951 Assam 29 (33) [AIR,V 38 
C 12] : ILR (1950) 2 Assam 453 : 52 Cri L 
Jour 1180 (DB). 

[3] It is only those grounds on which the 
order has been made that have to be commu¬ 
nicated to the detenu. 195L Pat 389 (395) 
[AIR V 38 C 99] : 29 Pat 992 : 52 Cri L Jour 
232 (DB). 

[4] Section 7 does not require that the com¬ 
munication of the grounds should be made 
directly by the authority making the order. 
The communication may be through recog¬ 
nised channels prescribed by the administra¬ 
tive rules of business. 1952 S C 350 (352) 
[AIR V. 39] : 1952 SCR 756 : 1953 Cri L 
Jour 146. 

[5] Section 7 requires the detaining autho¬ 
rity to communicate to the detenu the grounds 
of detention, but it does net require him to set 
forth over again the specific provisions of the 
P. D. Act under which the detention order 
was made. 1954 Cal 591 (595) [AIR V 41 
C 202] : 1954 Cri L Jour 1722 (DB;. 

[6j Where, in addition to setting forth the 
grounds which he did correctly the District 
Magistrate made a slip in a superfluous por¬ 
tion of the relevant communication it could 
not be said that lie did not observe the forms 
and the rules of law so as to vitiate his 
order 1954 Cal 591 (595) [AIR V 41 C 202] : 
1954 Cri L Jour 1722 (DB). 

[7] A description of the contents of the 
second communication of the grounds for 
detention as “supp ementary grounds” does 
not necessarily make them additional or new 
grounds One has to look at the contents to 
find out whether they are new grounds. When 
they only furnish details of the grounds 
furnished to the detenu previously, they* 
cannot be treated as new grounds. Further 
the fact th t the details were communicated 
later does not necessarily show that they were 
not within the knowledge of the authorities 
when they sent the first communication of 
grounds. 1951 S C 174 (1/6) [AIR V 38 C 25J: 
1951 SCR 212 : 52 Cri L Jour 400. 

[8J Where a communication sent to the 
petitioners was to the effect that they held a 
secret meeting of Adivasis and incited and 
instigated them to have recourse to intimida¬ 
tion, violence and arson in order to prevent 
the labourers from outside villages hired by 
landlords from working for landlords and as 
a result of such incitement and instigation 
there were several cases of intimidation, vio- 
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Section 7 — Note 2 (contd.) 
lence and arson and the particulars which 
followed gave the dates on which the several 
incidents took place and the communication 
further stated that it was not in public inte¬ 
rests to disclose further facts, it was held that 
the communication as a whole was not vague 
and was sufficiently definite to apprise the 
X^etitioners of what they were charged with 
and to enable them to give their explanation 
therefor. 1957 S C 23 (25) [(S) AIR V 44 C 5]: 
1958 S C R 644 : 1957 Cri L Jour 5. 

[9] There is no obligation to communicate 
to the detenu the decision not to disclose the 
facts as well as the ambit of the non-disclosure 
at the time when the grounds are furnished. 
The necessity for such a communication 
would arise only if the detenu, feeling the 
grounds to be vague, asks for particulars. An 
obligation to communicate the decision not to 
disclose facts considered prejudicial to public 
interest may well be implied in such a situa¬ 
tion. But in the absence of any such request 
by the detenu, the non-communication oi the 
decision cannot be held to have hampered his 
constitutional right of representation and an 
obligation to communicate cannot be implied 

in those circumstances. 1956 S C 531 (535, 
536) [(S) A I R V 43 C 91] : 1958 S C R 382 : 
1956 Cri L Jour 935. 

[10] Section 7 of the Preventive Detention 
Act only requires the authorities to ‘communi¬ 
cate’ to the detenu the grounds on which the 
order has been made. Accordingly, if a copy 
of the grounds was not furnished but he was 
only informed of the grounds, that by itself 
would not make the detention illegal. 1951 
Raj 89 (71) [AIR V 38 C 29] : 1952 Cri L Jour 
425 (DB). 

3. ‘‘Authority making the order.” — 

[1] Article 22 (5) of the Constitution con¬ 
templates that the grounds are to be furnished 
after the detention; therefore the words ‘the 
authority making the order’, do not mean the 
individual who made it. What is meant by 
the words “the authority making the order” 
is, if the order is made by the District Magis¬ 
trate, the District Magistrate, if the order is 
made by the Government of a State, the State 
Government, if the order is made by the 
Central Government, then necessarily the 
Central Government. Thus, there is nothing 
wrong if an order of detention is passed by 
one District Magistrate and after his transfer 

* the grounds are supplied by another District 
Magistrate. 1951 Bom 33 (41, 42) [AIR V 38 
C 13 J : I L R (1951) Bom 546 : 52 Cri L Jour 
418 (DB). 

[2] If the appropriate Government pro¬ 
ceeds to confirm an order of detention under 
S. 11 and to specify the period for which the 
detention should continue it does not become 
“the authority making the order” which is 
required by S. 7 to supply the grounds of 
detention. 1952 Pun] 406 (407) [AIR V 39] : 
I L R (1952) Punj 481 : 1953 Cri L Jour 26 
(DB). 

4. “As soon as may be.” — [1] In the 
following cases decided with reference to the 
section as it stood before the amendment of 


1951, it was held that the Act does not fix the 
time within which the grounds should be 
furnished to the person detained. It merely 
states that the communication must be “as 
soon as may be.” This means reasonable 
despatch and what is reasonable must depend 
on the facts of each case. No arbitrary time¬ 
limit can be set down. 1952 S C 350 (352) 
[AIR V 39j : 1952 S C R 756 : 1953 Cri L 
Jour 146* 1951 SC 174 (176) [AIR V 38 
C 25] : 1951 SCR 212 : 52 Cri L Jour 400 * 
1951 Bom 30 (31) [AIR V 38 C 12] : I L R 
(1951) Bom 190 : 52 Cri L Jour 366 (FB) * 

1951 Hyd 128 (132) [AIR V 38 C 53] : I L R 
(195D Hyd 654 : 52 Cri L J$ur 1402 (FB) * 
1953 Hyd 277 (279) [AIR V 40 C 142] : I L R 
(1953» Hyd 459 : 1953 Cri L Jour 1845 (DB)* 

1952 Hyd 112 (116) [AIR V 39] : I L R (1952) 
Hyd 122 : 1952 Cri L Tour 1076 (DB) * 1952 
Pepsu 81 (61) [AIR V 39] : 2 Pepsu L R 471 : 
1952 Cri L Jour 591 * 1951 Assam 29 (32) 
[AIR V 38 C 12] : I L R (1950) 2 Assam 453 : 
52 Cri L Jour 1186 (DB) * 1951 Hyd 43 
(43, 44) [AIR V 38 C 7] (DB) * 1951 Pat 389 
(393) [AIR V 38 C 99] : 29 Pat 992 : 52 Cri L 
Jour 282 (DB). 

[2] Under S. 7 the grounds of detention 
have to be communicated to the detenu as 
soon as may be. 1951 Bom 30 (31) [AIR V 38 
C 12] : I L R <1951) Bom 190 : 52 Cri L Jour 
366 (FB)*1951 Pepsu 84 (85) [AIR V 38 C 33]: 
2 Pepsu L R 394 * 1951 Punj 157 (159) [AIR 

V 38 C 27] : 52 Cri L Jour 17 (DB). 

[3] The period of five days provided in S. 7 
is an absolute one and is independent of the 
period which is permissible under the expres¬ 
sion “as soon as may be” which must by its 
very nature be indefinite depending on the 
facts and circumstances of the case. 1957 S C 
28 (33) [(S) AIR V 44 C 6] : 1956 SCR 653: 
1957 Cri L Jour 10. 

[4] The word “forthwith” in ^ S. 3 (3) 
cannot mean the same thing as “as soon as 
may be” in S. 7. The former is more per¬ 
emptory than the latter. 1957 S C 28 (32) [(S) 
AIR V 44 C 6] : 1956 S C R 653 : 1957 Cri L 
Jour 10. 

[5] The rights to have the ground and to 
make representation against:it are secured by 
the Constitution and the obligation of “as 
soon as may be” and “earliest opportunity” 
in each case are cast on the authority con¬ 
cerned. Enquiry about the time limitations is, 
therefore, an important judicial function. 

1951 Hyd 128 (129) [AIR V 38 C 53] : I L R 
(1951) Hyd 654 : 52 Cri L Jour 1402 <FB). 

[6] The words “as soon as may be” in S. 7 
are not equivalent to “as and when the 
detaining authority thinks proper” but they 
require that the order should be conveyed to 
the person affected as early as in the circum¬ 
stances of the case could reasonably be 
expected to be done. 1951 Pepsu 84 (85) [AIR 

V 38 C 33] : 2 Pepsu L R 394. 

[7] The words “as soon as may be” and 
earliest opportunity of making a representa¬ 
tion under S. 7 are correlative and stress 
upon the detaining authority the necessity of 
providing the detenu as soon as may reason¬ 
ably be practicable with the grounds on 
which his detention has been ordered, so that 


\. 




CThb] Preventive Detention Aot, 1950 


"Section 7 — Note 4 (contdj 
hs may avail of the earliest opportunity to 
apply to the Government for revocation or 
withdrawal of the order if it is unjustified, 
improper or illegal. 1951 Pepsu 84 (85) [AIR 
'V 38 C 33] : 2 Pepsu L R 394. 

[8] Where a contention is based on the 
-question of delay it is for the Government to 
explain why the grounds were not furnished 
sooner than they were. 1951 Raj 09 (71) [AIR 

V 38 C 29] : 1952 Cri L Jour 425 (DB). 

[9] Inordinate delay in communicating the 
•grounds of his detention to the detenu vitiates 
the order and renders his detention improper 
and illegal. 1951 Pepsu 84 (85) [AIR V 38 
<3 331 : 2 Pepsu L R 394. 

[10] Unreasonable delay in communication 
oi the grounds or communication of in- 
-adequate or vague and indefinite grounds 
would make further detention of the detenu 
illegal. 1951 Orissa 251 (253) [AIR V 38 
C 59] : I L R (1951) Cut 387 : 52 Cri L Jour 
<679 (DB). 

[11] It is a question of fact in each case 
whether there has been any delay in furnish¬ 
ing the grounds of detention to the detenu. 

1951 Hyd 102 (103) [AIR V 38 C 58] : 52 Cri 
L Jour 1527 (FB) * 1951 Raj 69 (71) [AIR 

V 38 C 29] : 1952 Cri L Jour 425 (DB). 

[12] The detenus were detained in February 
1950 and did not receive the particulars of 
•the grounds served in the middle of March 
until towards the end of july 1950. The so- 
called supplementary grounds or particulars 
did not state any new grounds for the orders 
of detention. They were in the nature of 
particulars of the rather general grounds given 
•earlier. They merely amplified those grounds 
-giving specific instances to support the general 
statements made earlier — Held that the 
-detenus had been given the grounds of deten¬ 
tion “as soon as may be” and had been given 
“the earliest opportunity of making repre¬ 
sentations. 1953 Cal 129 (133) [AIR V 40 
C 42] s 1953 Cri L Jour 361 (DB). 

[13] Delay in supplying the grounds of 
detention to the detenu and in affording him 
an opportunity to make representation is 
justiciable in Indian law. 1951 Hyd 128 (129) 
[AIR V 38 C 53] : I L R (1951) Hyd 054 : 52 
Cri L Jour 1402 (FB). 

5. “Grounds on which the order has 
'been made.” — [1] The words “grounds on 
which the order has been made” are to be 
•considered in the context of the Constitution 
and the Preventive Detention Act. 1951 Bom 
33 (42) [AIR V 38 C 13] : ILR (1951) Bom 
540 : 52 Cri L Jour 418 (DB). 

[2] If the grounds which are furnished 
under S. 3 (3) could contain matters which 
need not be communicated to the detenu under 
S. 7, the expression “grounds on which the 
order has been made” cannot bear the same 
•meaning in botn the sections. 1957 S C 23 
(27) [(S) AIR V 44 C 5]: 1950 SCR 044 : 
1957 Cri L Jour 5. 

[3] The object of supplying grounds of de¬ 
tention to a person ordered to be detained is 
•to enable him to make an effective repre¬ 
sentation. 1951 Pepsu 134 (135) [A IR V 38 

I LVol. 13.] 2 A.M. 10. 
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C 52] : 52 Cri L Jour 1100 * 1956 All 589 
(589) [AIR V 43 C 190] : 1950 Cri L Jour 
1152 (DB). 

[4] Where it is seen that the grounds have 
no relation to one of the objects, it cannot he 
explained by saying that it refers to another. 
That only proves that the mind of the autho¬ 
rity was not applied at all. 1952 Raj 171 
(175) I AIR V 39] : I L R (1952) 2 Raj 569 : 
1953 Cri L Jour 34. 

[5] The scope of the provisions of S. 3 (3) 
is entirely different from that of S. 7 which 
deals with the right of the detenu as against 
the State Government and its subordinate 
authorities. S. 3 (3) requires the authority to 
co umunicate the grounds of its order to the 
State Government, so that the latter might 
satisfy itself whether detention should be 
approved. Section 7 requires the statement of 
grounds to be sent to the detenu so that he 
might make a representation against the order. 
The purpose of the sections is so different 
that it cannot be presumed that the expression 
“the grounds on which the order has been 
made” is used in S. 3 (3) in the same sense 
which it bears in S. 7. 1957 S C 23 (27) 
[(S) AIR V 44 C 5] : 1956 S C R 644 : 1957 
Cri L Jour 5. 

[6] There is clear difference between grounds 
and facts. The grounds are the bases of the 
allegations, the facts really are the evidence 
upon which the bases of the allegations are 
to be established. 1951 Cal 194 (197) [A I R 
V 38 C 32] : 51 Cri L Jour 1589 (DB) * 1951 
Pat 389 1395) [AIR V 38 C 99] : 29 Pat 992 : 
52 Cri L Jour 282 (DB). 

[7] ‘Grounds* are mainly if not solely the 
reasons of detention, i. e., inferential deduc¬ 
tions in terms of the social orders sought to 
be maintained in the interest of the general 
public. Further the acts that bear out the 
offensive conduct of the person accused and 
bear the next proximate relation to it are also 
to be given out as part of the grounds. The 
‘facts’, on the other hand, are the incidents, 
events and circumstances, informations, sus¬ 
picions, conjectures, and the like including 
the sources of informations and the agencies 
set up in that behalf; they may constitute the 
back-ground which determines the nature and 
character of the acts manifesting the grounds 
that eventuate the necessity for detention. 
They may amount to proofs and are zealously 
guarded against disclosure. All the relevant 
facts need not be disclosed. The ambit of the 
grounds as distinguished from the ambit of 
the facts has to be determined on the parti¬ 
cular case. The rules in this connection are 
bound to be flexible rather than hard and fast. 

1951 Orissa 251 (253) [AIR V 38 C 59] : ILR 
(1951) Cut 387 : 52 Cri L Jour 679 (DB). 

[8] The grounds are conclusions of fact 
and not recitals of facts. If the grounds fur¬ 
nished are definite, clear and precise and are 
sufficient to serve the purpose for which they 
are communicated, the detenu cannot com¬ 
plain of anything further. 1959 Andh Pra 
73 (79) [A I R V 40 C 23] ; 1959 Cri L Jour 
160 * 1959 S C 1335 (1340) [AIR V 40 C 188]: 
1900-1 S C R 411 : 1959 Cri L Jour 1501 * 
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1952 Raj 171 (175) [AIR V 39] : ILR (19 d2) 2 

Raj 569 : 1953 Cri L Jour 34. 

[9] When the grounds justify the detention 

ol a petitioner it cannot be said that it was a 
case of satisfaction on the part of the detain¬ 
ing authority patently simulated. 19o8 Mad 

425 (428) [AIR V 45 C 143] : ILR (1958) Mad 
692 1958 Cri L Jour 1047 (DB). (AIR 1953 

S C 451, Foil.) n . . , , 

[10] The words grounds ot the order ot 

detention” in S. 7 mean the same thing as the 
‘‘^rounds on which the order has been made 
which find place in Art. 22 (5) of the Consti¬ 
tution. 1951 Pat 389 (395) [AIR V 38 C 99] : 
29 Pat 992 : 52 Cri L Jour 282 (DB). 

[11] A duty has been cast upon the detain¬ 
ing authority by S. 7 of the Preventive Deten¬ 
tion Act to supply to'the detenu the grounds 
of his detention. If he fails in that duty, the 
detenu Ccin come up to the Court direct <md 
ask for his release on the ground that a 
mandatory provision of the Act has not been 
complied with. lie is not bound to complain 
to the authority. Even if he complains to the 
authority in ignorance of his rights, the Court 
can take cognizance of it and consider whe¬ 
ther the duty has been discharged properly. 

1951 Sau 13 (15) [AIR V 38 C 7] (DB). 

[12] The grounds furnished must be clear, 
precise and must disclose facts except those 
which the detaining authority considers to be 
against the public interest to disclose. 1951 

Madh B 51 (55) [AIR V 38 C 15] (DB) * 1951 
Orissa 20 (21) [AIR V 38 C 8 ] : I L R (1950) 
Cut 540 : 52 Cri L Jour 104 (DB) * 1951 Sau 

13 (14) [AIR V 38 C 7] (DB 1 . 

[13] When out of several grounds ot deten¬ 
tion one or more are beyond the scope of the 
Preventive Detention Act under which an 
order of detention is made, even if some of 
the grounds are illegal, the entire order of 
detention is vitiated thereby. 1952 Pepsu 126 

(128) [AIR V 39] : 3 Pepsu L R 77 : 19o2 
Cri L Jour 1485 (DB) 4- 1955 J k K 35 (36) 
f(S) AIR V 42 C 20] : 1955 Cri L Jour 1597 
(FB) * 1953 Madh B 153 (153) [AIR V 40 
C 54] : 1953 Cri L Jour 982 4- (’52) ILR 

(1952) 2 Cal 78 (80) (DB). 

[See however 1951 Pat 389 (395) [AIR \ 08 
C 99] : 29 Pat 992 : 52 Cri L Jour 282 (DB)]. 

[14] Section 7 merely mentions the grounds 
on which the order has been made and does 
not prescribe any form of the grounds.. From 
this it is legitimate to infer that all that is 
necessary is that the grounds should be such 
as should enable the detenu to make a re¬ 
presentation to the proper authority and this 
condition should be regarded as amply satis¬ 
fied when the grounds contain the particulars 
of the detenu’s activities, on account of 
which the detaining authority formed his 
satisfaction that it was necessary to order his 
detention and it is also stated therein what 
the nature of the conclusion arrived at by the 
detaining authority was. (’51) 3 Pepsu L R 
238(245,246). 

[15] In determining whether a ground ot 
detention is or is not relevant to the deten¬ 
tion, the grounds of detention must be re¬ 
garded as a whole. 1955 Madh B 36}(40) [AIR 


V 42 C 9] : ILR (1955) Madh B 98 : 1955 Crt 
L Jour 476 (DB). 

[16] In a petition made by the detenu to- 
the High Court for his release it is not within 
the scope of such a petition to enquire into 
the truth or falsehood of the grounds sup¬ 
plied to the detenu. 1953 Pepsu 190 (191,. 
192) [AIR V 40 C 77] : ILR (1953) Patiala 1 : 
1953 Cri L Jour 1710. 

[17] Wherein petitions under S. 226, Con¬ 
stitution of India, the position taken up by 
the detenus is that there did not exist any 
ground whatsoever for thinking that the acti¬ 
vities of the detenus were prejudicial either 
to the security of State or to the maintenance 
of public order and when it is mentioned in 
the grounds that the detenus had been order¬ 
ed to be detained with a view to preventing 
them from acting prejudicially to the main¬ 
tenance of public order, it does not lie in the 
petitioners’ mouth to say that there existed 
any other grounds which justified the belief 
that the detenus had been acting prejudicially 
to the security of the State as well and that 
the said grounds had been withheld from 
them. (’51) 3 Pepsu L R 238 (243, 244). 

[18] The obligation of the Government to 
furnish grounds which are not yague cannot 
be taken to mean that they must furnish every 
meticulous detail. 1955 S C 631 (632) [(S) 
AIR V 42 C 99] : 1955 Cri L Jour 1408. 

[19] The complaint that a detenu under 
the Act is deprived of the opportunity of 
proving before the Court that the statements- 
contained in the grounds for detention were- 
incorrect is untenable since it is open to him 
to prove the allegation before the Advisory 
Board. 1956 All 589 (592) [AIR V 43 C 196] : 
1956 Cri I, Jour 1152 (DB). 

[20] The detenu has a right to be informed 
of the grounds on which he is being detained 
with reasonable promptitude so far as the 
circumstances of the particular case admit. 
The grounds must have some details men¬ 
tioned in them in a clear manner giving him 
exact information as to what he is supposed 
to have done which justified his detention. 

1951 Punj (Simla) 157 (165) [AIR V 38 C 27]: 
52 Cri L Jour 17 (DB) * 1952 Pat 374 (375>- 
[AIR V 39] : 1952 Cri L Jour 1382 (DB). 

[21] The ground that a particular act 
on the face of it is legal or innocent is- 
not by itself sufficient to exonerate the in¬ 
dividual for the purpose of preventive deten¬ 
tion. His activities have to be weighed in the 
light of all the surrounding circumstances 
wherein he has voluntarily placed himself. 

1952 Pat 374 (376) [AIR V 39] : 1952 Cri L 
Jour 1382 (DB). 

[22] The fact that no fresh grounds were 

supplied to the detenu after the order of 
detention has been confirmed and extended 
by the Government does not make his deten¬ 
tion illegal. 1952 Pepsu 100 (101) [AIR V 39]: 
ILR (1952) Patiala 192 : 1952 Cri L Jour 
1093 * 1952 Bom 1 (9, 10) [AIR V 39] : I L R 
(1952) Bom 134 : 1952 Cri L Jour 81 (DB). • 

[But see 1951 Punj 119 (119) [AIR V 38 C 
25 I] : 52 Cri L Jour 1451 (DB).] 

[23] Before the Government can pass an 
order of preventive detention under the Act: 
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it must be satisfied with respect to the indivi¬ 
dual person that his activities are directed 
against one or Other of the objects mentioned 
in the Act and that it was necessary to pre¬ 
vent him from acting in such a manner. If 
the ground bv itself is not so convincingly 
irrelevant ana incapable of bringing about 
satisfaction in any rational person the ques¬ 
tion whether such ground can give rise to the 
satisfaction required for making the order is 
outside the scope of the inquiry of the Court. 
1952 Pat 374 (376) [AIR V 39] i 1952 Cri L 
Jour 1382 (DB). 

[24] Spreading of disaffection against a 
party Government cannot be said to be a 
ground for inferring that the public order 
would not be maintained. It is the right of 
every citizen in a democratic Government to 
spread disaffection against a particular party 
Government. That right is, of course, subject 
to the condition that the disaffection should 
not be so spread as to result in violence and 
there should be really no incitement to use 
violence. 1950 Ail 589 (593) [AIR V 43 C 
196] : 1950 Cri L Jour 1152 (DB) * 1957 All 
782 (795) tCS) AIR V 44 C 217] : I L R (1957) 
2 All 42 : 1957 Cri L Jour 1301 (DB). 

.[25] The grounds supplied to the detenu 
must be connected with the order of preven¬ 
tive detention. 1950 All 709 (713) [AIR V 37 
C 276] : I L R (1951) 2 All 493 : 52 Cri L 
Jour 732. 

[20] The adjective “supplementary” in the 
words “supplementary grounds” is capable 
of covering cases of adding new grounds to 
the original grounds, as also giving parti¬ 
culars of the facts which are already men¬ 
tioned in the ground to lead to the conclusion 
of fact contained in the ground originally 
furnished. 1951 S C 157 (104) [AIR V 38 C 
24] : 1951 SCR 107 : 52 Cri L Jour 373. 
(AIR 1951 Bom 260, Reversed oh a different 
point.) 

[271 It is not possible to lay down any hard 
and fast rule as to' what the grounds should 
contain in order that the detenu may be able 
to make an effective representation. 1951 
Assam 29 (33) [AIR V 38 C 12] : I L R (1950) 
2 Assam 453 : 52 Cri L Jour 1180 (DB). 

[28] It is obvious that the grounds for 
making the order are the grounds on which 
the detaining authority was satisfied that it 
was necessary to make the order. These 
grounds, therefore, must be in existence when 
the order is made. Jhe question whether such 
ground can give rise to the satisfaction re¬ 
quired for making the order is outside the 
scope of the inquiry of the Court. But the 
question whether the vagueness of indefinite 
nature of the statement furnished to the 
detained person is such as to give him the 
earliest opportunity to make a representation 
is a matter within the jurisdiction of the 
Court’s inquiry and subject to its decision. 
1951 S C 157 (163) [AIR V 38 C 24] : 1951 
S C R 107 : 52 Cri L Jour 373. (A I R 1951 
Bom 200, Reversed on a different point.) 

[29] A layman who is not experienced in 
the interpretation of documents can hardly 


be expected without legal aid, which is denied 
to him, to interpret the grounds in the 
proper sense. It is up to the detaining autho¬ 
rity to make his meaning clear beyond doubt, 
without leaving the person detained to his 
own resource for interpreting them otherwise 
such grounds would be regarded as vague so 
as to render it difficult, if not impossible, for 
the petitioner to make an adequate represen¬ 
tation. 1953 S C 318 (320) [AIR V 40 C 74] : 
1953 SCR 708 : 1953 Cri L Jour 1241. 

[30] The provisions of S. 7 are mandatory 
and if no grounds of detention are supplied to 
the detenu or they are not supplied within a 
reasonable time, the detention becomes illegal. 
According to the section the grounds have 
to be supplied when a person is ordered to be 
detained and the authority who is to supply 
them is the one making the order of detention. 
1952 Pepsu 100 (101) [AIR V 39] : ILR (1952) 
Patiala 192 : 1952 Cri L Jour 1093. 

31] The grounds and particulars by the 
subordinate authority should be furnished to 
the State Government before the grounds are 
furnished to the detenu. 1951 Bom 30 (33) 
[AIR V 38 C 12] : I L R (1951) Bom 190 : 52 
Cri L Jour 300 (FB). 

[32] The detention grounds are liable to be 
examined not with a view to ascertain their 
existence as a fact, but with a view to exa¬ 
mine the state of the mind of the detaining 
authority. 1952 Bhopal 6 (13) [AIR V 39] : 
1952 Cri L Jour 083. 

[33] A detenu is entitled, as a matter of 
right, to know the grounds on which the 
order of detention has been made against him. 
No question of waiver can arise in such cir¬ 
cumstances. 1951 Pat 389 (394) [AIR V 38 
C 99] : 29 Pat 992 : 52 Cri L Jour 282 (DB). 

[34] The orders of detention are not invalid 
because of the statement in the grounds that 
the organisation to which the detenus belon 
has been declared an illegal organisation an 
therefore is an illegal organisation. 1953 Cal 
129 (133, 134) [A I R V 40 C 42] : 1953 Cri L 
Jour 301 (DB). 

[35] A ground of detention containing a 
statement of facts showing the association of 
the detenu with notorious and ^proclaimed 
dacoits is a relevant ground. 1955 Madh B 
36 (40) TAIR V 42 C 9] : I L R (1955) Nladh-B 
98 : 1955 Cri L Jour 470 (DB). 

[36] That the detenu had eloped with.a girl 
and married her would not endanger public 
peace—Ground is outside scope of Act. 1953 
Madh-B 153 (153) [AIR V 40 C 54] : 1953 Cri 
L Jour 982. 

[37] A person was detained for doing smug¬ 
gling business in rice and paddy from the 
cordoned area. The District Magistrate in the 
grounds supplied to the person referred to the 
case, as one of the grounds alleged to have 
been sub-judice in May 1951, to bring out 
that, according to his information the person 
was an incorrigible smuggler, as his smuggling 
activities continued even in June and July 
1951. Held that the order did not rest on this 
ground alone and that the detention, there¬ 
fore, could not be held to be illegal even if 
there was any case pending against the person 
arising out of any one transaction. 1953 
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Assam 63 (64) [A I R V 40 C 26] : 1953 Cri L 
Jour 507. 

[38] Where the information obtained by the 
District Magistrate is that acting in his capa¬ 
city as licensed whole-sale dealer in food- 
grains, the detenu sold such grains in the 
black market, such conduct will certainly be 
prejudicial to the maintenance of supplies 
essential to the community. The order of de¬ 
tention made by the District Magistrate in 
these circumstances cannot be characterised 
as arbitrary and is warranted by the provisions 
of the Act. The information supplied to the 
detenu under S. 7 in such a case cannot be 
said to be too vague to be acted upon or to be 
answered effectively by the detenu. 1951 
Trav-Co 217 (219, 221) [AIR V 38 C 87] : ILR 
(1951) Trav-Co 1 : 52 Cri L Jour 1089 (DB). 

[39] Any slight inaccuracy in details of 
the grounds stated cannot be held to invali¬ 
date an order of detention. The inaccuracy 
has to be considered in the light of and against 
the background of, all the grounds which 
have been communicated to the detenu. 1951 
Pat 68 (72) [A I R V38 C 9] : 52 Cri L Jour 
60 i (DB). 

6. Vagueness of grounds. — [1] Where 
the grounds supplied are vague and indefinite 
the section is not complied with. 1951 Punj 
157 (159) LAIR V 3S C 27] : 52 Cri L Jour 17 
(DB). 

[2] It is well settled that whenever the 
grounds of detention are found to be vague, 
the detenu is entitled to an order of release 

from the Court. 1951 Orissa 27 (29) [AIR V 
38 C 10] : 52 Cri L Jour 110 (DB) * 1952 S C 
350 (353) [AIR V 39j : 1952 S C R 756 : 1953 
Cri L Jour 146 * 1956 Pat 1 (4) [ (S) A I R V 
43 C 1] : 1956 Cri L Tour 86 (DB)*1951 Punj 
(Simla) 8 (11) [A I R V 38 C 2J. (The Court 
instead of ordering the immediate release of 
the detenu, should not direct fresh grounds 
of detention containing fuller particulars to 
be supplied to him to enable him to submit 
an effective representation to the Government.) 

[3] What constitutes vagueness has to be 
determined by keeping in view the purpose 
for which the grounds are supplied. They are 
supplied in order to enable the detenu to make 
a representation to the detaining authority 
refuting the correctness of the involved facts 
and inferences founding the grounds. They 
can be held to be vague if the minimum of 
information which will enable the detenu to 
present a case in his expected representation 
is not available on the face of it. Vagueness 
also consists in that the reasons of apprehen¬ 
sion of the detaining authority are too re¬ 
mote, being mere possibility upon possibility 
or contingency upon contingency. 1951 Orissa 
27 (29) L A I R V 38 C 10] : 52 Cri L Jour 110 
(DB). (That detenu is of desparate character 
and his political creed is Communism held too 

vague.)*1951 Hyd 162 (162, 163) tAIR V 38 C 
58] : 52 Cri L Jour 1527 (FB)*1953 Hyd 277 
(279) [A I R V 40 C 142] : I L R (1953) Hyd 
459 : 1953 Cri L Jour 1845 (DB) * 1952 Cal 
26 (28) [AIR V 39] : I L R (1953) 1 Cal 89 : 
1952 Cri L Jour 204 (DB). 


[4] “Vague” can be considered as an an¬ 
tonym of “definite.” If the ground which is 
supplied is incapable of being understood or 
defined with sufficient certaifity, it can be 
called vague. 1951 S C 157 (164) I'AIRV 38 
C 24] : 1951 S C R L67 : 52 Cri L Jour 373. 
(AIR 1951 Bom 266 ^ e r erscd on a different 
point.)*1951 Hyd 128 (132) [AIR V 38 C 53]: 
ILR (1951) Hyd 654 : 52 Cri L Jour 1402 
(FB). (Where the detenu after intelligently 
understanding the ground, has procured the 
certificates to contradict its statements, the 
ground cannot be said to be vague.) 

[5] Vagueness is a relative term. Its mean¬ 
ing must vary with the facts and circumstances 
of each case. What may be said to be vague 
in one case, may not be so in another, and it 
could not be asserted as a general rule that 
a ground is necessarily vague if the only 
answer of the detained person can be to deny 
it. If the statement of facts is capable of 
being clearly understood and is sufficiently 
definite to enable the detained person to make 
his representation, it cannot be said that it is 
vague. Further particulars of what has taken, 
place, can be more definitely stated than those 
of events which are yet in the offing. In the 
very nature of things, the main object of the 
Act is to prevent persons from doing some¬ 
thing which comes within the purview of any 
one of the sub-clauses of cl. (a) of S. 3 (1) of 
the Act. 1959 S C 1335 (1341) [A I R V 46 C 
188]: 1960-1 SCR 411: 1959 Cri L Jour 1501. 

[6] The word “sketchy” does not mean the 
same thing as “vague.” “Sketchy” means in¬ 
complete and lacking detail while “vague” 
means not clear and involves an element of 
ambiguity. 1951 Punj 157 (160) [AIR V 38 C 
27] : 52 Cri L Jour 17 (DB). 

[7] It cannot be held as a general rule that 
without specification of time of the activities 
the ground would always be considered to be 
vague and indefinite. 1951 Pepsu 134 (135) 
[AIR V 38 C 52] : 52 Cri L Jour 1100. 

18] Where the grounds furnished to the 
detenu contain fairly detailed references to 
his activities and the detenu had absolutely 
no doubt of misgiving in his mind regarding 
them they cannot be held to be vague or 
indefinite merely because the dates of the ac¬ 
tivities imputed to the detenu at various 
places were not mentioned. 1951 Raj 69 (72) 
[AIR V 38 C 29] : 1952 Cri L Jour 425 (DB). 

[9] The Court can only go into the question 
whether the grounds supplied to the detenu 
are irrelevant or vague and can afford a basis 
for the subjective satisfaction of the detaining 
authority. 1953 Cal 81 (82) [AIR V 40 C 24] : 
1953 Cri L Jour 310 .DB). 

[10] Mere vagueness of grounds standing 
by itself and without leading to inference of 
mala fides or lack of good faith is not justifia¬ 
ble issue in a Court of law for the necessity 
of quashing the order, inasmuch as the ground 
or grounds on which the order of detention 
was made is a matter for the subjective sa¬ 
tisfaction of the Government or of the detain¬ 
ing authority. 1952 S C 350 (353) [A I R V 
39] : 1952 S C R 756 : 1953 Cri L Jour 140 * 
1953 Pat 351 (353) [A I R V 40 C 125] : 153 
Cri L Jour 1734 (DB). 
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[11] If the grounds are such that they are 
incapable of being understood by the detenu 
to enable him to make a proper representation 

. then alone would the grounds be regarded as 
vague. 1952*Iiyd 186 (180) [AIR V 39] : ILK 
(1952) Hyd 770 : 1952 Cri L Jour 1756 (DB)* 

1951 S C 174 (177) [A I R V 38 C 25] : 1951 
S C R 212 : 52 Cri L lour 400. 

[12] Where the ground supplied to each of 
* the detenus is incapable of being intelligently 

understood and sufficiently definite to enable 
the detained persons to make representations 
against the order of detention, there is a 
breach of the provisions contained in Art. 22 
(5) of the Constitution and the order of deten¬ 
tion becomes illegal. 1955 N U C (Puni) 5712 
[AIR V 42]. 

[13] Ground furnished to detenu stating 
that he was a believer in the cult of violence— 
No facts quoted in support of the allegation— 
Ground is vague and detention illegal. 1952 
Pepsu 120 (127) [AIR V 39]: 3 Pepsu L R 77: 

1952 Cri L Jour 1485 (DB). 

[14] The grounds supplied to A which were 
exactly similar to those supplied to other four 
detenus, alleged that A was an avowed mem¬ 
ber of Communist party which described the 
present agitation as “Civil War” and that A 
was attempting to collect weapons etc. and 
was likely to go underground. No further 
details were given on the ground that their 
disclosure was against public interest. In an 
application by A under S. 491, Criminal P.C. 
Held that the grounds were too vague. 1951 
Orissa 20 (21) LA I R V 38 C 8] : I L R (1950) 
Cut 540 : 52 Cri L Jour 104 (DB). 

[See however 1952 Pat 177 (184) [A I R V 
39] : 31 Pat 1 : 1952 Cri L Jour 484 (DB).] 

[15] In none of the grounds had any date 
or time been mentioned. In one of the grounds 
in which it was alleged that the petitioner 
organised two illegal strikes not only was 
there no mention of the date but no parti¬ 
culars were given as to the place or places 
where the alleged strikes were said to have 
occurred nor of the persons against whom 
they were alleged to have been .directed. 
Held, that these grounds were in terms which 
were too vague to enable the petitioner to 
make an adequate representation. 1954 All 
315 (310, 317) [AIR V 41 C 149] : ILR (1954) 
2 All 230 : 1954 Cri L Jour 085 (DB). (A I R 

1953 S C 318, Foil.) 

[10] Where the grounds supplied to several 
detenus under S. 7 (1) were that they “were 
engaged in smuggling cloth and other supplies, 
maintenance or which is essential to the com¬ 
munity and in furtherance of object indulged 
m activities prejudicial to the security of the 
State and the maintenance'of public order.” 
Held, that the grounds were vague and inde¬ 
finite as they did not mention particulars of 
date, or kind of smuggling or of the country 
to which supplies were smuggled and hence 
the detention was invalid. 1951 Punj (Simila) 
157 (159) [AIR V 38 C 27] : 52 Cri L Jour 17 
(DB). 

[17] The ground supplied to the detenu that 
he with another person tried to chalk out a 
programme for the breach of the peace has no 


causal or direct connection with the mainten¬ 
ance of public order and is far too vague and 
indefinite. So also to help person to go ‘ , under- 
ground* cannot be a ground for detaining a 
person unless such rendering of help is con¬ 
nected with the maintenance of public order 

1950 All 709 (711) LA I R V 37 C 276] : I L R 
(1951) 2 All 493 : 52 Cri L Jour 732. 

[18] One of the grounds supplied to the 
petitioner for his detention was that he asso¬ 
ciated himself with the fast undertaken by A 
and that the petitioner criticised the Congress 
Government and accused the Indian Prime 
Minister in his speeches saying that the Prime 
Minister was solely responsible for the parti¬ 
tion of India and cow-slaughter. It was also 
alleged that he incited the public against 
cow-slaughter and threatened t le Government 
with bad consequences if a expired. Held, 
that both the expressions “incited the public 
against cow slaughter” and “threatened the 
Government with bad consequences” were so 
vague as not to lead to the conclusion that 
any kind of violence was to he practised by 
the people in case A expired. 1956 Pat 1t2, 3) 
[(S) AIR V 43 C 1] : 1956 Cri L Jour 80 (DB). 

[19] The question as to whether the grounds 
furnished are vague or not is ultimately a 
question that has to be determined on a con¬ 
sideration of the circumstances in eacli case. 

1951 S C 157 (104) LA I R V 38 C 24] : 1951 
SCR 107 : 52 Cri L Jour 373 fA 1 R 1951 

Bom 266. Reversed on a different point.) * 

1956 S C 531 (534) [(S) AIR V 43 C 91] : 1956 
SCR 382 • I960 Cri L Jour 935 *1951 Pepsu 
164 (160) [A I R V 38 C 60] : 52 Cri L Jour 
1438 (DB). 

[20| Where one out of the several grounds 
supplied to the detenu is vague but the others 
are in order the legality of the detention order 
is not affected thereby. 1953 Pepsu 190 (192) 
[AIR V 40 C 77] : ILR (1953) Patiala 1 : 1953 
Cri L Jour 1710 * 1950 Pat 1 10) [iS) A I R V 
43 C 1] : 1956 Cri L [our 86 *DB) * (’54) 
Madh B L [ 1954 H C R 1195 (1200) (DB) * ' 
(’54) ILR (1954) Patiala 31 (40). 

[But see 1952 Cal 26 (29) [AIR V 39] : ILR 
(1953) 1 Cal 89 : 1952 Cri L Jour 204 (DB) * 
1951 Pepsu 104 (167) [A I R V 38 C 60] : 52 
Cri L Jour 1438 (DB).] 

[21] Although grounds and particulars 
communicated to the detenu must not be 
vague, indefinite or incomplete and must 
convey sufficient information to the detenu to 
enable him to make a representation that the 
detaining authority was wrong in its belief 
that his detention.was necessary in the interest 
of public safety etc., if the detenu knew what 
incidents were being referred to and was 
therefore not prejudiced by any defect in the 
grounds themselves, there is a substantial 
compliance with the provisions of S. 7. 1951 
All 18 (19, 20) [A I R V 38 C 5] : 1952 Cri L 
Jour 422 (DB). 

[22] In order to challenge the order of 
detention on the ground that the grounds 
furnished to the detained person are vague or 
indefinite it would he necessary for the detenu 
to show that the vagueness or indefiniteness 
of the grounds either embarrassed him or 
affected his right of making an effective re- 
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presentation to the authority concerned. 1960 
Guj 43 (46) [A I R V 47 C 16] : 1960 Cri L 
Jour 1588 (DB). 

[23] The fact that the detenu did not apply 
to the detaining authoriry to be supplied with 
particulars of the grounds furnished to him is 
a circumstance against the allegation of 
vagueness of grounds. (’60) 1960 Jab L J 522 

(524) (DB). t „ , 

[24] Even if there is a challenge on the 
ground of vagueness owing to the absence of 
certain particulars and the facts which ac¬ 
cording to the Government could not be dis¬ 
closed on the ground of public interest the 
order.of detention will still be valid in certain 
circumstances. (’60) 62 Pun L R 257 (260, 
261). 

7. Particulars whether should be given. 
—[1] The omission of the word “particulars” 
in the Act is not accidental but deliberate 
and decidedly it has widened the scope of the 
detaining authority’s discretion. He is not 
now required to supply the detenu with the 
particulars of his activities. But the elimi¬ 
nation of the necessity of mentioning ^parti¬ 
culars does not take away from the detaining 
authority the responsibility of not having the 
grounds and indefinite. They must also be 
such as to enable the detenu to make an effec- 
tive representation to him. 1952 Bhopal 1 (6) 
[AIR V 39] : 1952 Cri L Jour 660. 

[i See also 1953 Raj 177 (178) LA I R V 40 
C 62] : ILR (1953) 3 Raj 63 : 1953 Cri L Jour 
1424 (DB). (Section 7 mentions the word 
“grounds” and does not mention the word 
“particulars”.)] 

[2] A petitioner has the right, under Art. 22 
(5) of the Constitution to be furnished with 
particulars of the grounds of detention sufficient 
to enable him to make a representation which 
on being considered may give relief to him. 
This constitutional requirement must be sat¬ 
isfied with respect to each of the grounds com¬ 
municated to the person detained subject o 
course to a claim of privilege under Art. 22 (6) 
of the Constitution. Where it has not been done 
in regard to one of the grounds mentioned in 
the statement of grounds the petitioner’s deten¬ 
tion cannot be held to be in accordance with 
the procedure established by law within the 
meaning of,Art. 21 of the Constitution and he 
is, therefore, entitled to be released. 1953 SC 

318 (320) [AIR V 40 C 74] : 1953 S C R 708i : 
1953 Cri L Jour 1241 * 1955 J & K 38 (40) 
[(S) A I R V 42 C 22] s 1955 Cri L Jour 1598 

(FB). , , , c 

[3] A Court can order the release ot a 

detained person if the grounds of detention 
served on that person are vague and indefinite 
and do not afford sufficient particulars to 
enable him to make an effective representa¬ 
tion. 1951 Cal 194 (190) [AIR V 38 C 32] : 51 
Cri L Jour 1509 (DB). 

[4] Where one of the grounds of detention 
supplied to a detenu refers to the detenu’s 
holding of secret meetings and inciting 
students and villagers of a place to resort to 
unconstitutional activities in order to bring 
about the disruption of the present order by 


violent means, this ground, by itself, is not 
insufficient to warrant an order of detention. 

It contains sufficient particulars to justify an 
order of detention. 1951 Assam 29 (31) [A IK 
V 38 C 12]: ILR (1950) 2 Assam 453 : 52 Cri 

L Tour 1186 (DB). . , rp 

[5] Supply of particulars given in the affi¬ 
davit by the Government in an application 
under S. 491, Cr. P. C. before the High Court 
to the detenu for the purpose of enabling him 
to make representation under S. 8 of the P. D. 
Act is no compliance with the provisions of 
S. 7 (1). The detention is rendered invalid by 
non-compliance with S. 7 (1) in the first in- 
stance and it cannot be validated by further 
supply of particulars at this stage. 1951 Punj 
(Simla) 157 (159, 160) [AIR V 38 C 27]: 52 Cr 

L Jour 17 (DB). . , . 

L6] The right of the detenu to be furnished 

with particulars is subject to the limitation 
whereby disclosure of facts considered to be 
against public interest cannot be required. 

1950 S C 531 (535) [(S) AIR V 43 C 91]: 1956 
SCR 382: 1956 Cri L Jour 935. 

[7] A court is entitled to consider whether 
the grounds served upon a detenu do afford 
sufficient particulars to enable a detenu to 
make an effective representation. 1951 Cal 

194 (198) [AIR V 38 C 32]: 51 Cri L Jour 1569 
(DB). 

[8] Both the obligation to furnish particu¬ 
lars and the duty to consider whether the ais- 
closure of any facts involved therein is against 
public interest are vested in^ the detaining 
authority, not in any other. 1956 SC 531 (535) 
[(S) AIR V 43 C 91]: 1956 SCR 382: 1956 Cri 

L Jour 935. , - , 

[9] The summary rejection by court ot the 

later communication solely on the ground 
that all materials in all circumstances must 
be furnished to the detenu when the grounds 
are first communicated is not sound. 1951 SC 
157 (165) [AIR V 38 C 24]: 1951 SCR 107: 52 
Cri L Jour 373. (AIR 1951 Bom 260, Bever - 

sed.) • , 

[10] The grounds to be supplied to the 

detenu must give some particulars of the act 
ascribed, to him as well as the conclusions 
drawn from those acts, but it is not necessary 
they should meticulously reproduce the rele¬ 
vant words of S. 7 itself. (’51) 3 Pepsu L R 

238 (245) (DB). , , , 

[11] If the grounds furnished are vague, the 
detenu can ask for particulars sufficient to 
enable him to do so but the authority is not 
bound to give all and sundry details but may 
give reasonable particulars. 1952 Raj 171 
(175) [AIR V 39]: ILR (1952) 2 Raj 569: 1953 
Cri L Jour 34. 

[12] The sufficiency of the particulars con¬ 

veyed to a detenu in accordance with the 
provisions embodied in Art. 22 (5) of the 
Constitution is a justiciable issue. (’54) Madh 
BLJ 1954 HCR 1195 (1201) (DB). . 

[13] If the grounds Jo not contemplate all 
the particulars necessary for enabling the 
detenu to make his representation against the 
order of his detention he may ask for further 
particulars of the facts and the authority which 
passed the order of detention is expected to 
furnish all that information subject, of course, 
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to the provisions of S. 7 (2). 1959 S C 1335 
<1340,1341) [AIR V 46 C 188]: 1980-1 SCR 
411:1959 Cri L Jour 1501. 

[14] Merely stating that detenu belonged to 
Communist party which is illegal and carried 
on subversive activities without giving any 
particulars of the nature of activities indulged 
in by detenu, is vague and is not enough — 
Nature of activities to enable detenu to make 
effective representation should be given. 1953 
Madh B 153 (154) [A I R V 40 C 54] : 1953 
«Cri L Jour 982. 

[15] It is not necessary that any particulars 
should be given by the detaining authority in 
the grounds furnished to the petitioners. S. 7 
uses the word “grounds” only and does not 
speak of the furnishing of any particulars to 
the detenu. 1952 Raj 171 (175) [A I R V 39]: 
ILR (1952) 2 Raj 589 : 1953 Cri L Jour 34. 

8. Sufficiency of grounds. — [1] The 
sufficiency of the grounds is not a matter for 
examination by the court. The sufficiency of 
the grounds to give the detained person the 
earliest opportunity to make a representation 
can be examined by the court but only from 
that point of view. 1951 S C 174 (177) [AIR 
V 38 C 25]: 195L SCR 212: 52 Cri L Jour 
400 * 1953 Hyd 277 (280) [AIR V 40 C 142]: 
ILR (1953) Hyd 459: 1953 Cri L Jour 1845 
<DB). 

[2] Merely stating in the grounds for deten¬ 
tion that the detenu was responsible for strikes 
amongst the labourers without mentioning 
whether they were legal or illegal is not a 
ground of such precision or adequacy as to 
enable the detenu to make a representation 
-against the order of detention. 1952 Bhopal 0 
*(12) [AIR V 39]: 1952 Cri L Jour 683. 

[3] Membership of Gommunist party is not 
enough for action under Act. 1952 Hyd 112 
(118) [AIR V 39]: ILR (1952) Hyd 122: 1952 
Cri L Jour 1070 (DB) * (’52) ILR (1952) 2 Cal 
78 (80) (DB). 

, [4] The fact that the petitioner would suffer 

no hardship or prejudice by Teason of suffi¬ 
cient particulars not having been already 
furnished to him is immaterial. The question 
is not whether the petitioner will in fact be 
prejudicially affected in the matter of securing 
Iris release by his representation but whether 
Iris constitutional safeguard has been infrin¬ 
ged. 1954 All 315 (317) [A I R V 41 C 149]: 
ILR (1954) 2 All 230: 1954 Cri L Jour 085 
(DB). 

[5] As the organisations known as Bharatiya 
Jan Sangb, R. S. S. S. and Gohatya Nirodh 
Samiti are not illegal organisations, mere 
membership of these organisations cannot 
faring the detenu within the mischief of the 
^Preventive Detention Act. 1950 Pat 1 (2) [(S) 
AIR V 43 C 1]: 1950 Cri L Jour 80 (DB). 

[0] Grounds making wide and sweeping 
allegations against detenu without disclosing 
bases of those allegations are not sufficient. 

1951 Cal 194 (190) [AIR V 38 C 32]: 51 Cri L 
Ijour 1509 (DB). 

[7] Where the grounds stated that the 
-detenu (a wholesale licensed dealer in food- 
grains) was engaging himself in the activity of 


hoarding considerable quantity of foodgrains 
from out of their normal circulation so vitally 
necessary for the life of the community and 
thereby offended against the provision of S. 3 

(1) (a) (iii) and also disclosed that the object 
of such hoarding was to profiteer by selling 
the hoarded stock in the black-market, Held, 
that the grounds disclosed were not insuffi¬ 
cient for enabling the dentenu to make a 
representation, although all the sources of 
information which led the authorities to the 
conclusion that detention was essential to pre- 
vent the detenu from selling in black-market, 
were not disclosed. 1951 Orissa 251 (255) 
[AIR V 38 C 59]: ILR (1951) Cut 387: 52 Cri 
L Jour 079 (DB). 

[8] Where the sentence in the grounds sup¬ 
plied to the detenu only alleged his associa¬ 
tion with a gang headed by a certain named 
person wanted by the police in 15 cases of 
murder and dacoity, but in the same para¬ 
graph the grounds continued with the words 
‘amongst the many acts of your association 
and assistance, a few specific acts are mentio¬ 
ned below* which were followed by details 
of three recent occasions on which the detenu 
had been seen in the company of that leader 
of the gang the ground cannot be said to be 
vague, though the first sentence taken by 
itself may possibly be regarded as somewhat 

vague. 1954 Punj 154 (150, 157) [AIR V 41 
C 79] : 1954 Cri L Jour 1008. 

[9] It is necessary that the grounds of 

detention supplied in S. 7 of the Preventive 
Detention Act must be quite definite as well 
as precise. So merely stating that the detenu 
had given shelter to the gang of a dacoits 
sometime prior to his being taken into deten¬ 
tion is not enough as it is vague’ and a proper 
representation cannot be made on such 
grounds. 1951 Sau 13 (14) [A I R V 38 C 7] 
(DB). . 

[10] Insufficiency of the grounds supplied 
to a detenu would not render the detention 

order invalid ab initio. 1951 Orissa 251 (253) 
[AIR V 38 C 59]: ILR (1951) Cut 387: 52 Cri 
L Jour 079 (DB). 

9. Powers of High Court.—[1] The mere 
fact that the grounds on which the detaining 
authority made an order of detention were not 
true is not a matter for the High Court to go 
into in a petition under Art. 220 of the Con¬ 
stitution. 1953 Pepsu 145 (140) [AIR V 40 
C 03] : I L R (1952) Patiala 445 : 1953 Cri L 
Jour 1519. 

[2] What the High Court has to seq§ when 
an order of detention is challenged by detenu 
is whether the order is sufficiently full and 
clear so as to give the detenu an opportunity 
to make an effective representation against the 

order. 1955 N U C (Bom) 5550 [AIR V 42]. 

[3] High Court cannot enter into the ques¬ 
tion whether the statements of fact made in 
the grounds supplied to the petitioner are true 
or not. It is a matter for the consideration of 
the Advisory Board. 1953 Assam 03 (04) [AIR 
V 40 C 20] : 1953 Cri L Jour 507*(’54) Madh 
B L J 1954 H C R 1195 (1197) (DB) * 1953 
Assam 97 (100) [AIR V 40 C 42] : ILR (1953) 
5 Assam 68: 1953 Cri L Jour 770. (If the 
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facts stated in the grounds of detention are 
disputed, the remedy that the law allows to 
the petitioner is by a representation to the 
Government. )*1953 Cal 129 (134) [A 1 R V 40 
C 42] : 1953 Cri L Jour 361 (DB). (The High 
Court cannot sit as a Court of appeal and hold 
that the facts alleged are not true or have not 
been established.) * 1952 Raj 171 (175) [A I.R 

V 39] : I L R (1952) ,2 Raj 509 : 1953 Cri L 
Jour 34. 

[4] All that the High Court is authorised to 
see is whether the grounds bear any relevancy 
to the objects mentioned in the detention 
orders. 1952 Raj 171 (175) [AIR V 39] : I L R 
(1952) 2 Raj 569 : 1953 Cri L Jour 34. 

[5] The Courts must look at the grounds 
disclosed to the detenu under S. 7 (1) from 
two points of view. In the first place to consider 
whether they came within the ambit of this 
Act and the second, which is equally impor¬ 
tant, is whether they furnish an opportunity, 
and a reasonable opportunity, to the detenu 
of making a representation which he has a 
right to make under the section. 1956 Bom 
490 (491) [AIR V 43 C 189] : ILR (1956) Bom 
792 : 1956 Cri L Jour 875 (DB). 

[6] If a reasonable connection can be said to 
exist between the grounds of detention and the 
information upon which they are based, the 
High Court will not be justified in saying that 
the grounds are vague or insufficient. If on 
the other hand, no reasonable connection can 
be said to exist between the grounds of deten¬ 
tion and the information upon which they are 
based, it would not be difficult for the High 
Court to say that the grounds are insufficient. 
1951 Assam 29 (30) [A I R V 38 C 12] : I L R 
(1950) 2 Assam 453 : 52 Cri L Jour 1186 (DB). 

[7] The grounds that are to be furnished to 
the detenu being grounds on which the order 
has been made, they may be looked at by the 
Courts for the purpose of satisfying themselves 
whether the Government or the officer con¬ 
cerned arrived at the satisfaction which is 
necessary under S. 3 before a valid order 
could be made. 1956 Bom 490 (491) [AIR 

V 43 C 189] : ILR (1956) Bom 792 • 1956 Cri 
L Jour 875 (DB) * 1952 Raj 171 (175) [A I R 

V 39] : I L R (1952) 2 Raj 569 : 1953 Cri L 
Jour 34. 

[8] The subjective satisfaction as regards 
the sufficiency of grounds for passing a deten¬ 
tion order is the satisfaction exclusively of the 
authority which has to pass such order and it 
is not for the High Court to enter into the 
merit^of that order. That being so, it is not 
open To the High Court to examine the said 
materials with a view to determining whether 
the aforesaid subjective satisfaction of the 
executive authority concerned had been 
arrived at correctly or not. 1950 All 589 (593) 
[A I R V 43 C 190J : 1956 Cri L Jour 1152 
(DB). 

[9] The Court can scrutinise the grounds to 
see whether they are sufficiently explicit to 
enable the detenu to make a representation or 

not. 1956 Pat 1 (4) [(S) A I R V 43 C 1] : 1956 
CriL Jour 86 (DB). 

[10] When the grounds are so vague that 
the detenu cannot make an effective repre¬ 


sentation and he has a right to approach the- 
Court and complain that there has been an 
infringement of his fundamental right and 
even i» the infringement of the second part of 
the right under Art. 22 (5) of the Constitution 
is established, he is bound to be released by 
the Court. 1953 Raj 177 (178) [AIR V 40 
C 02]: ILR (1953) 3 Raj 63: (1953) Cri L Jour 

1424 (DB). , i , 

[11] The question whether the vagueness or 
indefiniteness of the statement furnished to- 
the detained person is such as to deprive him 
of the earliest opportunity to make a repre¬ 
sentation to the authority is a matter within 
the jurisdiction of the High Court and sub¬ 
ject to the decision of the High Court. I960 ' 
Guj 43 (40) [AIR V 47 C 16] : 1960 Cri L Jour 

1588 (DB). b , 

[12] Where a person who has been detained 
under the P. D Act applies to the High Court 
under S. 491, Criminal P. C., all that can be- 
seen in the proceeding is whether the grounds 
communicated are connected with the order 
of detention and whether the order made by 
the District Magistrate is made bona fide or 

mala fide. 1900 Guj 43 (45) [AIR V 47 C 16] : 
1900 Cri L Jour 1588 (DB). 

[13] It is open to the Court to look into the 
grounds, supplied to the detenu to see whether 
they are precise and definite. Thus although 
it is not open to the Court to question the 
reasonableness or otherwise of the satisfaction 
of the detaining authority yet -it is certainly 
competent to the Court to satisfy itself that 
on the materials supplied to the detenu, the- 
detaining authority could be honestly satisfied 
as to the correctness of the order passed by it. 
1950 All 709 (710) [A I R V 37 C 276j :ILR» 
(1951) 2 All 493 : 52 Cri L Jour 732. 

[14] Where a person arrested in respect of 
certain offence is released from jail on a writ 
of habeas corpus but is immediately arrested 
under S. 7, Preventive Detention Act on 
ground which had been held to be illegal that 
very day, the Court can look into the grounds 
of detention with a view to see whether the 
order of detention is mala fide or bona fide. 

1956 Manipur 44 (47) [(S) A I R V 43 C 17] : 
1956 Cri L Jour 1411. 


10. Notice.—[1] When on perusal of the 
notice under S. 7 it is clear that the grounds 
and reasons for the detention are contained in 
the first paragraph of the said notice and that 
other paragraphs are only a compendium of 
the facts and particulars on which the sub¬ 
jective satisfaction of the statutory authority 
was based for coming to the conclusions men¬ 
tioned in the first paragraph any vagueness, 
irrelevancy or the like in the facts and parti¬ 
culars supplied in the other paragraphs would' 
not affect the validity of the detention order 
so long as the grounds furnished do not suffer 
from any of those defects. 1957 All 782 (793) 
[(S) AIR V 44 C 217] : I L R (1957) 2 All 42 : 
1957 Cri L Jour 1361 (DB). 


[21 Where in a notice under S. 7 the reasons* 
or the grounds for the detention order are- 
stated to be : (1) that the petitioner had; 
created disaffection and discontent among tho 
Muslims towards the Government and (2) that: 


Section 7 — Note 10 (contdj 
he persisted in activities calculated to disturb 
public peace and tranquillity. Held thatone of 
the grounds given in the notice thus suffered 
from relevancy and as it was not possible to 
say to what extent the satisfaction of the 
detaining authority was based upon this 
consideration! the notice was bad as a whole 
and the detention order based on it must be 
quashed. 1957 All 782 (795) [(S) AIR V 44 
C 217]* ILR (1957) 2 All 42 : 1957 Cri L Jour 
1861 (DB). 

11. Burden of proof.—[1] The burden to 
prove that the reasons for detention supplied 
to the detenu were of such a nature that it 
was possible for the detenu to base thereon his 
representation to the Government lies upon 
the State. Where the Government verbally 
communicates the reasons for detention and 
there is no evidence to show what those rea¬ 
sons were the order of detention must be held 
to be illegal. 1952 Pepsu 61 (62) LAIR V 39] : 

2 Pepsu L R 471: 1952 Cri L Jour 591. 

12. Earliest opportunity. — [1] Under 
Art. 22 of the Constitution and S. 7, P. D. 

. Act, a'detenu is entitled at the earliest pos- 
• sible opportunity to know the grounds of his 
detention. If there is any detention without 
furnishing of grounds to the person con¬ 
cerned, such detention is not lawful. Those 
who are responsible for ordering detention in • 
order to justify such detention have to com¬ 
ply with the letter as well as with the spirit 
of the Constitution and the Act. 1951 Hyd 79 
(79) [AIR V 38 C 30] : ILR (1951) Hyd 187 : 
52 Cri L Jour 502 (DB). 

13. Representation by detenu. [1] The 
purpose of the section clearly is that the 
grounds which are to be furnished to the 
detenu should be sufficient to enable him to 
make an effective representation to the Gov¬ 
ernment in the matter of his detention. 1951 
Bom 33 (43) [A I R V 38 C 13] : I L R (1951 
Bom 546 : 52 Cri L Jour 418 (DB) * 1956 All 
589 (593) LAIR V 43 C 196] : 1956 Cri L Jour 
1152 (DB)*(’54) ILR (1954) Patiala 31 (39)* 
1952 Bhopal 1 (6) [A I R V 39] s 1952 Cri L 
Jour 660. (If a detenu is precluded from mak¬ 
ing an effective representation to the detain¬ 
ing authority the whole purpose of S. 7 is 
frustrated.) * 1952 Cal 26 (28) LA I R V 39J : 
ILR (1953) 1 Cal 89 : 1952 Cri L Jour 204 
(DB)*1951 Assam 29 (32) [A I R V 38 C 12] : 
ILR (1950) 2 Assam 453 : 52 Cri L Jour 1186 

(DB). 

[2] If the representation to be made by 
detenu has to be intelligible to meet the 
charges contained in the grounds, the infor¬ 
mation conveyed to the detained person must 
be sufficient to attain that object. Without 
getting inf orm at ion sufficient to make a repre¬ 
sentation against the order of detention it is 
not possible for a man to make a represen¬ 
tation. The right to receive the grounds is 
’ independent but it is intentionally bound up 
and connected with the right to make the 
representation. 1951 S C 157 (161,102) [AIR 
V 38 C 241 : 1951 S C R 167 : 52 Cri L Jour 
873. (AIR 1951 Bom, 260, Eeversed on another 

point.) 1 


L3] Where the grounds furnished to a detenu 
were : “That you along with your associates 
have been collecting and are likely to collect 
arms and ammunitions illegally lor illegal 
purposes and illegal activities : Held that the 
grounds were not such as to enable the detenu 
to make a proper representation. 1951 Bom 

252 (255) [AIR V 38 C 48J : ILR (1951) Bom 
92 : 52 Cri L Jour 437 (DB). 

[4] The conferment of the right to make a 
representation necessarily carries with it the 
obligation on the part of the detaining autho¬ 
rity to furnish the grounds, i. e. materials 
on which the detention was made. Thus, 
while there is a connection on the part of 
the detaining authority to furnish grounds 
and the right given to the detained person to 
have an earliest opportunity to make the 
representation the test to be supplied in res¬ 
pect of the contents of the grounds for the 
two purposes is quite different. For the first, 
the test is whether it is sufficient to satisfy the 
authority. For the second the test is whether 
it is sufficient to enable the detained person 
to make the representation at the earliest 

opportunitv. 1951 S C 157 (163) [A I R V 38 
C 24] : 1951 SCR 167 : 52 Cri L four 373. 
(AIR 1951 Bom 260, Beversed on a different 

point.) 

[5] Unless the facts and particulars on the 
basis of which the detention is ordered are 
furnished to the detenu in the grounds which 
are given to him so soon as may be alter 
detention, he cannot possibly make an 
effective representation to Govt, against his 

detention. 1951 Bom 33 (43) [A I R V 38 
C 13] : I L R (1951) Bom 546 : 52 Cri L Jour 

418 (DB). 

[6] Where grounds supplied to a detenu are 
vague and indefinite and he is, as a conse¬ 
quence of that fact deprived of the oppor¬ 
tunity of making a representation, the result 
would practically be the same as it no 
grpunds have been supplied to him. Giving or 
vague and indefinite grounds would not be a 
strict compliance with the requirements ot 

S. 7. 1951 Assam 29 >32) (A l R V 38 C 1^]: 
ILR (1950) 2 Assam 453 : 52 Cri L Jour 1186 

(DB). , . • „ 

[7] If the grounds are too vague making 
representation ineffective or impossible, in 
any real sense of the term, then such vague¬ 
ness will be defeating the constitutional right 
of representation. 1952 Cal 20 (-9) [A I R 
V 39] : ILR (1953) 1 Cal 89 : 19o2 Cri L Jour 

204 (DB). f f , ... 

[8] Where it is clear from the representation 

made by the detenu that he had the grounds 

before him, the non-furnishing of the copy 
_c i .1 _ Ac* rw nffpr* the order as the 


UCIUIC AAAIIA, \ . 1 I ,1 

of the grounds will not affect the order as the 
detenu is not prejudiced 19 d 1 Raj 69 (71) 
[A I R V 38 C 29]: 19o2 Cri L Jour 425 (DB). 

[9] Representation made by detenu should 
Re forwarded to Government with utmost 

promptitude. 1951 Punj (Simla) 119 (120) [AIR 
V 38 C 251] : 52 Cri L Jour 1451 (DBj. 

14. Disclosure of facts — Sub-sec¬ 
tion (2).—[11 Sub-section (2) of S. 7 does no t 
prohibit the disclosure of facts. All that i t 
does is to give to the detaining authority a 
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Section 7 — Note 14 (contd.) 
discretion to withhold certain facts in public 
interest. The discretion is not to be exercised 
capriciously and if no facts are given or if 
they are given in such a way as to make it 
impossible for the detenu to make a repre¬ 
sentation against the order then there is a 
failure to comply with mandatory provision 
of the section. 1951 Madh B 51 (55, 56) [AIR 
V 38 C 15] (DB). 

[2] The only facts which the- detaining 
authority is not bound to disclose are those 
the disclosure of which it considers to be 
against the public interest. 1951 Assam 29 
(32) [A l R V 38 C 12] : I L R (1950) 2 Assam 
453 : 52 Cri L Jour 1186. 

[3] The law gives the detaining authority 
the power to withhold information, the dis¬ 
closure of which it considers prejudicial to 
the public interest. Where the detaining 
authority considers the exercise of this privi¬ 
lege necessary, it should indicate that other 
available information not included in the 
grounds of detention has been withheld in 
public interest. If this is not done, and the 
grounds supplied are vague and indefinite, the 
Court would be justified in holding that the 
further detention of the detenu is illegal. 1951 
Assam 29 (33) [AIR V 38 C 12] : ILR (1950) 2 
Assam 453 : 52 Cri L Jour 1186 (DB). 

[4] Per Vyas J .—“I must point out that \ve # 
have noticed a general, but definite, tendency’ 
amongst the detaining authorities to say in 
their affidavits in a vague way that whatever 
is stated in the grounds of detention is the 
only material which could be furnished to the 
detenu and that any further disclosure is 
against public interest. I must express dis¬ 
approval of the omnibus manner in which 
recourse is taken to Art. 22 (6) of the Consti¬ 
tution for claiming privilege. In my opinion, 
such general, indefinite and omnibus expres¬ 
sion as is employed in the detaining autho¬ 
rity’s affidavit is open to a real danger that it 
may be used sometimes to shut out some pos¬ 
sible contentions which a detenu may take in 
order to challenge his detention. That surely 
could never have been the intention of the 
Constituent Assembly in enacting Art. 22 (6).” 
1951 Bom 33 (43) [AIR V 38 C 13] : I L R 
(1951) Bom 546 : 52 Cri L Jour 418 (DB). 

[5] When giving the grounds for detention, 
the authority may and indeed usually should 
embody in the grounds the conclusions which 
are reached by him. But under the Constitu¬ 
tion itself he is not required to disclose such 
facts as it is not in the public interest to dis¬ 
close. It is obvious, therefore, that, in the 
first instance, at any rate, theauthority which 
detains has to determine whether it is in the 
public interest to disclose a particular fact or 
not. Its decision can be challenged conse¬ 
quently only on the ground that it is a mala 
Side decision. 1952 Bom 1 (10, 11) [AIR V 39]: 

ICR (1952) Bom 134: 1952 Cri L Jour 81 
(DB). 

[6] The main object of giving the grounds 
t0 the detenu is to enable him to know upon 
what conclusions of fact action was taken 
against him. Every fact ought to be disclosed 
to him which is not protected by Art. 22 (6) 


of the Constitution. 1951 Bom 33 (38) [AIR 
V 38 C 13] : I L R (1951) Bom 540 : 52 Cri L 
Jour 418 (DB). 

[7] The only privilege a detaining autho¬ 
rity can claim against disclosure of facts is on 
grounds of public interest. If no facts at all 
leading to the detention of a detenu are to be 
mentioned in the grounds which are to be 
furnished to him, then obviously the intention 
underlying the enactment of Art. 22 (6) is 
frustrated. 1951 Bom 33 (42, 43) [AIR V 38 
C 13] : I L R (1951) Bom 546 : 52 Cri L Jour 
418 (DB). 

[8^ It is open to authority not to disclose to 
the detenu facts if it considers that it would 
be against public interests so to do. 1957 S C 
23 (27) [(S) AIR V 44 C 5] : 1956 SCR 644 : 
1957 Cri L Jour 5. 

[9] The detaining authority cannot refuse 
to disclose the grounds in the public interest. 
All that it can refuse to disclose are facts 
which would be harmful to public interest if 
they were disclosed. 1951 Cal 194 (197) [AIR 

. V 38 C 32] : 51 Cri L Jour 1509 (DB). 

[10] Though if the grounds of detention are 
very vague and indefinite so as to render the 
object of furnishing the grounds nugatory the 
order may be set' aside, the detaining autho¬ 
rity is under no obligation to disclose to the 
detenu the basis of the allegation, i.e., the 
particulars of the allegations on which the 
detention is made. It is not correct to say 
that what Cl. 6 of Art. 22 of the Constitution 
entitles the detaining authority is only to 
refrain from disclosing to the detenu the evi¬ 
dence of the allegations. Grounds of detention 
cannot be said to be vague and indefinite for 
the reason that they do not contain the basis 
of those grounds. 1951 Mad 182 (184, 185) 
[AIR V 38 C 17] : 52 Cri L Jour 688 (DB). 

[11] It is open to a detenu to require the 
detaining authority, when or before making a 
representation, to state whether the grounds 
of his detention are based upon any informa¬ 
tion in its possession which it is not prepared 
to disclose in public interest, and if the 
answer of the detaining authority is in the 
affirmative the High Court would not be in a 
position to say whether the grounds stated by 
the detaining authority are insufficient. It is 
only when the grounds are based upon infor¬ 
mation which can be disclosed to the detenu 
that the High Court will be in a position to 
pronounce them as sufficient or otherwise. 
1951 Assam 29 (30) [A I R V 38 C 12] : ILR 
(1950) 2 Assam 453 : 52 Cri L Jour 1186 
(DB)., 

[12] Under S. 7 (1) and (2), Preventive De¬ 
tention Act, which is similar to Art. 22(5) 
and (6), Constitution of India, the Court has 
first to consider whether the ground or 
grounds disclosed by the detaining authority 
contain facts or materials sufficient in its opi¬ 
nion to enable the detenu to make a represen¬ 
tation. Then it has to consider whether any of 
the facts which it thinks are necessary have 
been rightly withheld by the detaining autho¬ 
rity on the ground that a disclosure of such 
facts would be against public interest If no 
such facts have been withheld on the ground 
of public interest and they have not Been dis- 
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8 . Constitution of Advisory Boards. 

( 1 ) The Central Government and each State Government shall, whenever 
necessary, constitute one or more Advisory Boards for the purposes of this Act. 


(2) Every such Board shall consist of‘[three] persons who are, or have been, 
or are qualified to be appointed as, Judges of a High Court, and such persons 
shall be appointed by the Central Government or the State Government, as the 

be. 


■case may 


l* 


-l' 


* 


*] 


[f3j The appropriate Government shall appoint one of the members of the 


Advisory Board who is or has been a Judge of a High Court to be its Chairman, 
and in the case of a d [Union territory] the appointment to the Advisory Board, 
•of any person who is a Judge of the High Court of a 0 [State] shall be with the 
previous approval of the State Government concerned : 

Provided that nothing in this sub-section shall affect the power of any 
Advisory Board constituted before the commencement 1 of the Preventive 
Detention (Second Amendment) Act, 1952, to dispose of any reference under 
section 9 pending before it at such commencement.] 

[a] Substituted for “two” by the Preventive Detention (Amendment) Act, 1951 (IV of 
1951), S. 8 [22-2-1951]. [b] Proviso to sub-s. (2) inserted ibid was omitted by the Pre¬ 
ventive Detention (Second Amendment) Act, 1952 (LXI of 1952), S. 7 [30-9-1952]. [c] 
Inserted , ibid, [d] Substituted for “Part C State” by 3 A. L. O., 1950 [1-11-1950]. [e] Swfc- 
stituted for “Part A State or a Part B State”, ibid, [f] That is, 30th September, 1952. 


Section 7 — Note 14 (contd.) 
closed, then the Court must come to the con¬ 
clusion that the provisions of S. 7 (1) and (2) 
not having been complied with the detention 
is not valid and the detenu must be set free. 
1951 Bom 252 (255) [AIR V 38 C 48] : I L R 
(1951) Bom 92 : 52 Cri L Jour 437 (DB). 


Section 8 — Note 1 

[1] Neither S. 8 nor Cl. 4 (a) of Art. 22 of 
the Constitution constitutes the Advisory 
Board a Court of law or imposes on it the 
•duty of determining whether a person’s deten¬ 
tion is legal. 1954 All 315 (310) [AIR V 41 
C 149] : I L R (1954) 2 All 230 : 1954 Cri L 
Jour 685 (DB). 

[2] The fact that the Constitution has pro¬ 
vided an Advisory Board for advising on cases 
of preventive detention does not mean that 
the right of the High Court to grant a writ of 
habeas corpus in cases where the initial arrest 
was illegal or improper has been taken away. 
1954 AU 315 (316, 317) [AIR V 41 C 149] : 
ILR (1954) 2 All 230 : 1954 Cri L Jour 685 
(DB). 

[3] The Advisory Board is not a judicial 
body, it does not follow strict judicial proce¬ 
dure, it is in fact in the nature of a body 
charged with the responsibility of advising 
the executive Government in regard to cases 
of preventive detention where it is intended 
that such detention shall last for more than 
three months. 1954 All 315 (316) [A I R V 41 
C 149] : I L R (1954) 2 All 230 :1954 Cri L 
Jour 685 (DB). 

[4] All that S, 8 does is to constitute a 
body, which, as its name implies, is a purely 
advisory body whose duty it is to advise the 
■Government whether in its opinion there is 
sufficient cause forthe continued detention of 
a particular person or persons. Its opinion 
cannot, therefore, operate to oust the jurisdic¬ 


tion of the High Court to determine whether 
the grounds upon which the petitioner was 
detained satisfied the requirements of the law. 

1954 All 315 ^316) 1A I R V 41 C 149] : I L R 
(1954) 2 All 230 : 1954 Cri L Jour 685 (DB). 

[5] Having regard to the proviso added to 
S. 8 (2) and to sub-s. 2-A inserted after 
S. 10 (2) of the Preventive Detention Act by 
the Amending Act IV of 1951, there cannot 
be any doubt that references made in respect 
of oroers of detention passed on. or after 22nd 
February, 1951, when the Amending Act 
came into force, must be considered by all the 
three members of the Advisory Board. Where 
such a reference was not considered by all the 
three members of the Advisory Board but 
only by a majority of them, the fundamental 
right of the detenu as guaranteed by Art. 21 
of the Constitution has been infringed 
and the detenu is entitled to be released 
forthwith. 1951 Assam 169 (173, 174) [A I R 

V 38 C 77] : ILR (1951) 3 Assam 494 : 52 Cri 
L Jour 1453 (DB). 

[0] Where the Notification constituting an 
Advisory Board under S. 8 was issued after the 
Act had been amended, and the notification 
took cognizance of the amendment, it must be 
assumed that the Board was constituted under 
the Act of 1950 as amended. The omission to 
state that the Notification was being issued 
under S. 8 of the Act of 1950 as amended does 
not detract from the validity of the Notifica¬ 
tion. 1953 Assam 22 (23) [AIR V 40 C 7] : 
ILR (1952) 4 Assam 295 : 1953 Cri L Jour 

220 . , , 

[7] Chairman of Advisory Board not duly 

appointed — Reference made beyond 30 days 
of date of detention—Provisions of Ss. 8 (3) 
and 9 held violated. 1954 Pat 57 (59) [AIR 

V 41 C 23] : 32 Pat 55 : 1954 Cri L Jour 9L 

. (DB). 
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a [9* Reference to Advisory Boards. * 

In every case where a detention order has been made under this Act, the 
appropriate Government shall, within thirty days from the date of detention 
under the order, place before the Advisory Board constituted by it under 
section S the grounds on which the order has been made and the representa¬ 
tion, ir any, made by the person affected by the order, and in case where the 
order has been made by an officer, also the report by such officer under sub¬ 
section (3) of section 3.] 

[aj Substituted tor the original section 9 by the Preventive Detention (Second Amend¬ 
ment) Act, 1952 iLXI of 1952), S. 8 [30-9-1952]. 


Section 9 — Note 1 

[1] The intention of the Legislature in enac¬ 
ting Ss. 9, 10 and .11 of the Preventive Deten¬ 
tion Act, is that no detention is to be regarded 
to be lawful beyond three months unless 
within that period the Government on a 
report from the Advisory Board justifying 
detention decides to confirm the detention 
order and to continue the detention for a 
period that in its view may appear to be 
necessary. 1952 Pepsu 134 (135)*[AlR V 39] : 
3 Pepsu L R 595 : 1952 Cri L Jour 1452 (DB). 

[2] The import of the words “under S. 8” 
in S. 9 is unmistakable and it would offend 
against all well recognised canons of con¬ 
struction to read in S. 9 the words “sub-sec¬ 
tion (2) of section 8” in place of “section 8”. 

1954 Pat 57 (58) [AIR V 41 C 23] : 32 Pat 
55 : 1954 Cri L Jour 91 (DB). 

[3] It appears clear from the marginal note 
to 5. 9 that the section intends that the matter 
of detention should be handed over to the 
Board within a certain time for consideration 
and not that the Board should begin applying 
its mind to the case of the detenu Within that 
time. 1955 Madh B 30 (39) [AIR 42 C 9] : 
ILR (1955) Madh B 98 : 1955 Cri L Jour 476 
(DB). 

[4] In every case, where a person is ordered 
to be detained under the P. D Act, it is im¬ 
perative for the Government within six weeks 
(now thirty days) of the detention to place 
before the Advisory Board the grounds on 
which the order has been made and the 
representation, if any, made by the person 
affected by the order. 1952 Pepsu 134 (135) 
[AIR V 39] : 3 Pepsu L R 595 : 1952 Cri L 
Jour 1452 (DB). 

15] The plain meaning of the expression 
“place the material before the Advisory 
Board” is simply this, that the material should 
be made available to the Board or placed in 
their hands. It cannot be said that the mate¬ 
rial can be said to be placed before the Board 
only if the Board at a formal meeting is made 
aware of the material and the Board at that 
meeting ,applies its mind to the detenu’s case. 
Section 9 is sufficiently complied with if the 
material referred to therein is handed over in 
the office of the Board within thiry days from 
the date of detention. 1955 Madh B 36 (39) 
[AIR V 42 C 9] : ILR . 1955) Madh B 98 : 
1955 Cri L Jour 476 (DB). 

[6] The thirty days’ period prescribed by 
S. 9 is governed by S 10, General Clauses 
Act, so that if the period expires on a holiday, 
the material can be placed before the Board 
©n the next day on which the office of the 


Board is open. The placing of the requisite 
material before the Board is an act or pro¬ 
ceeding within the meaning of S. 10, General 
Clauses Act. 1955 Madh B 36 (38) [AIR V 42 
C 9] : ILR (1955) Madh B 98 : 1955 Cri L Jour 
476 (DB). 

[7] Chairman of Advisory Board not duly 
appointed — Reference made beyond 30 days 
of date of detention — Provisions of Ss. 8 (3) 
and 9 held violated — Detention held illegal. 
1954 Pat 57 (59) [AIR V 41 C 23] : 32 Pat 
55 : 1955 Cri L Jour 91 (DB). 

[8] Where the grounds of detention are 
supplied to the detenu along with the order 
of detention in order to enable him to make 
a representation without delay, the Govern¬ 
ment can place the case before the Advisory 
Board at any time within the period allowed 
under S. 9. The mere fact that the Govern¬ 
ment had made an undue haste in obtaining 
the decision of the Advisory Board for pur¬ 
poses of confirming the order of detention 
cannot lead to the inference of mala fide on 
the part of the Government especially when 
there is no allegation of any violation of any 
provision of the Act. 1953 Assam 97 (101) 
[AIR V 40 C 42] : ILR (1953) 5 Assam 66 : 
1953 Cri L Jour 770. 

[9] Where a detenu’s case is considered only 
by two members and not by all the three 
members of the Advisory Board, the funda¬ 
mental right of the detenu as guaranteed by 
Art. 21 of the Constitution is infringed and 
he is entitled to be released forthwith. 1951 
Assam 169 (170) [AIR V 38 C 77] : ILR (1951) 
3 Assam 494 : 52 Cri L Jour 1453 (SB). 

[10] Where the short point for considera¬ 
tion is whether a detenu is entitled to be 
released forthwith when his case has not been 
considered within the period prescribed by 
all the three members of the Advisory Board, 
it is not a fit case for appeal to the Supreme 
Court. 1951 Assam 169 (172) [AIR V 38 
C 77] : ILR (1951) 3 Assam 494 : 52 Cri L 
Jour 1453 (SB). 

ill] It is plain from the language of S. 9 of 
the Preventive Detention Act that the neces¬ 
sity for a reference to an Advisory Board is 
the subsistence of an order of detention and 
that it matters not that the detenu has been 
temporarily released in pursuance of S. 14 of 
the Act. 1951 Assam 169 (171) [AIR V 38 
C 77] : ILR U951) 3 Assam 494 : 52 Cri L 
Jour 1153 (DB'. 

[12] It is clear that the Act as amended in 
1951 requires that every case of detention 
should be placed before an Advisory Board 
constituted under the Act. 1952 S C 27 (28) 
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lO. Procedure of Advisory Boards. 

*[( 1 ) The Advisory Board shall after considering the materials placed before 
it and, after calling for such further information as it may deem necessary 
from the appropriate Government or from any person called for the purpose 
through the appropriate Government or from the person concerned, and if in 
any particular case it considers it essential so to do or if the person concerned 
desires to be heard, after hearing him in person, submit its report to the 
appropriate Government within ten weeks from the date of detention.] 


Section 9 — Note 1 (contd.) 

[AIR V 39] : 1952 SCR 308 : 1952 Cri L Jour 
321. 

[18] There is nothing in the Act to suggest 
that the power oE revocation conferred on the 
State Government cannot be exercised unless 
the procedure prescribed by Ss 9 and 10 has 
been followed. 1952 All 180 (181) [AIR V 39]: 
1952 Cri L Jour 372. 

[14] It is not open to the petitioner to chal¬ 
lenge in habeas corpus proceedings before the 
Hign Court the factual correctness of a ground 
as set out in the grounds of detention, when 
the petitioner had an opportunity to challenge 
the correctness oE that allegation in the pro¬ 
ceedings before the Advisory Board in which 
he fully participated. 1958 Mad 425 (427) 
[AIR V 45 C 143] : ILR (1958) Mad 692 : 
1958 Cri L Jour 1047 (DB). 

[15] A detenu has the legal and constitu¬ 
tional right to approach the High Court under 
S. 491, Cr. P. C. or Art. 220, of the Constitu¬ 
tion before making any representation or 
before there is any reference to the Advisory 
Board and before the time for such reference 
has expired. 1952 Cal 20 (32) [AIR V 39] : 
ILR (1953) 1 Cal 89:1952 Cri L Jour 204 
(DB). 

[10] The merits or demerits of the cause 
• of detention are not within the purview of the 
Courts but of the Advisory Board. 1952 Cal 
20 (32) [AIR V 39] : ILR (1953) 1 Cal 89 : 

1952 Cri L Jour 204 (DB). 

[17J Though Government is technically 
correct in not accepting the representation 
sent by the detenu after the period prescribed 
under S. 9 yet it would be far better if the 
technicalities are waived and the representa¬ 
tion is placed before the Advisory Board. 

1953 Cal 129 (135) [AIR V 40 C 42] : 1953 
Cr i L Jour 301 (DB). 

[18] It is clear that whatever the number 
of representations which the detenu might 
have made to the Government before his case 
is sent to the Advisory Board, the Govern¬ 
ment is bound to forward them to the Board 
for consideration and examination. 1952 Bom 
1 (15) [AIR V 39] : ILR (1952) Bom 134 : 1952 
CrLL Jour 81 (DB). 

ij|9] The disposal of a petition under sec¬ 
tion 491 of the Code of Criminal Procedure 
or even Art. 220 of the Constitution cannot 
at ail affect the applicant’s cause before the 
Advisory Board, 1952 Cal 20 (31) [AIR V 
39]: ILR (1953) 1 Cal 89 : 1952 Cri L Jour 
204 (DB). 

[20] See also the following cases decided 
with refeience to 1951 amendment. 1951 S C 
301 (304) [AIR V 38 C 51] : 1951 S C R 021: 
52 Cri L Jour 1103. (The combined effect of 
Ss, 9 (2) (a) and 1 (i of the Amending Act of 


1951 is to provide, where detention orders 
were in force at the commencement of the 
new Act, that the persons concerned could be 
detained for a period longer than three months 
if an Advisory Board reports that there are 
sufficient grounds for detention within ten 
weeks from the commencement of the new 
Act.) * 1952 Orissa 208 (210) [AIR V 39]: 
ILR (1951) Cut 529 : 1952 Cri L Jour 1113 
(DB). (Though S. 9 (2) (a) in terms applies to 
all classes of detentions under the Act which 
continued to be in force from the date of the 
commencement of the amending Act by virtue 
of section 12 (a), the scope of that clause 
should however be limited to those classes of 
detentions where orders did not expire within 
six weeks from 22-2-51.) 

SECTION 10 — SYNOPSIS 

1. Scope and object. 

2. “Desires to be heard”. 

3. Report by Advisory Board. 

4. Maintainability of writ petition. 

1. Scope and object. — [1] The intention 
of the legislature in enacting Ss. 9, 10 and 11 
of the Act is that no detention is to be regard¬ 
ed as lawful beyond three months unless 
within that period the Government on a 
report from the Advisory Board justifying 
detention, decides to confirm the detention 
order and to continue the detention for a 
period that in its view may appear to be 
necessary. 1952 Pepsu 134 (135) LAIR V 39] : 
3 Pepsu L R 595 : 1952 Cri L Jour 1452 (DB). 

[2] Section 10, Preventive Detention Act, 
imposes a statutory obligation on the Advi¬ 
sory Board to submit a report to Government 
within a period of 10 weeks from the date of 
the detention under S. 11 il)* 1952 Punj 349 
(349) [AIR V 39].: ILR (1952) Punj 129 : 1952 
Cri L Jour 1493 (DB). 

[3] There is nothing in the Act to suggest 
that the power of revocation conferred on the 
State Government by S. 13 cannot be exer¬ 
cised unless the procedure prescribed by Ss. 9 
and 10 has been followed. The Government 
can revoke the District Magistrate’s order at 
any time and at any stage of the proceedings. 
1952 All 180 (181) [AIR V 39] : 1952 Cri L 
Jour 372. 

[4] There is no contradiction between Arti¬ 
cle 22 (4) of the Constitution of India and 

Ss. 10 and 11 of the Act. (’54) ILR (1954) 1 

Cal 1 (16) (FB). . 

[5] Having regard to the proviso added to 

sub-section (2) of S. 8 and to sub-section 2A 
inserted after sub-section (2) of S 10 by the 
Amending Act of 1951, there is no doubt that 
that references made in respect of ordels of 
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(2) The report of the Advisory Board shall specify in a separate part thereof 
the opinion of the Advisory Board as to whether or not there is sufficient 
cause for the detention of the person concerned. 

b l .(2A) When there is a difference of opinion among the members forming 
the Advisory Board, the opinion of the majority of such members shall be 
deemed to be the opinion of the Board.] 


(3) Nothing in this section shall entitle any person against whom a deten¬ 
tion order has been made c [* * *] to appear by any d [legal practitioner] in 

any matter connected with the reference to the Advisory Board, and the 
proceedings of the Advisory Board and its report, excepting that part of the 
report in which the opinion of the Advisory Board is specified, shall be 
confidential. 


[a] Substituted for the original sub-section (1) by the Preventive Detention (Second 
Amendment) Act, 1952 (LXI of 1952), S. 9 [30-9-1952]. [b] Inserted by the Preventive 
Detention (Amendment) Act, 1951 (IV of 1951), S. 10 [22-2-1951]. [c]*The words “to 
attend in person or” were omitted by Act LXI of 1952, S. 9. [d] Substituted for “legal 

representative”, ibid. 


Section 10 — Note 1 (contd.) 
detention passed on or after 22-2-1951 must 
be considered by all the three members of tlie 
Advisory Board. 1951 Assam 169 (170) [AIR 

V 38 C 77] : ILR (1951) 3 Assam 494 : 52 
Cri L Jour 1453 (SB). 

2. “Desires to be heard.” — [1] Reading 
sub-sections (1) and (3) of S. 10 together there 
is no doubt that the intention behind the use 
oi the words “if the person concerned desires 
to be heard” appearing in sub-s. (1) was that 
the detenu, if so desired to he heard person¬ 
ally, would be entitled to be heard by the 
Board. To say that these words mean a desire 
to be heard either in person or through coun¬ 
sel would be to overlook sub-s. (3) on account 
of which a detenu can never claim to be heard 
through Counsel. 1955 Raj 185 (185) [AIR 

V 42 C 58] : ILR (1955) 5 Raj 761 : 1955 Cri 
L Jour 1517 (DB). 

[2] Section 10 (as amended by Act 61 of 
1952) — Opportunity not given to detenu of 
being personally heard—Effect of is to render 
recommendation of Advisory Board of no 
avail — If more than 3 months pass detenu is 
entitled to release. (’55) ILR (1955) 5 Raj 443 
(445) (DB). 

3. Report by Advisory Board.—[1] The 
provisions of S. 10 of the Preventive Deten¬ 
tion Act appear to be mandatory. If the 
Advisory Board fails to submit its report 
within the period prescribed by S. JO and 
consequently the Government does not pass 
orders under S. 11 the detention of the detenu 
after the expiry of the period provided will in 
any case become illegal, and the accused is 
entitled to be set at liberty. 1953 Sau 63 (64) 
[AIR V 40 C 26] : 1953 Cri L Jour 586 (DB)* 
1951 Assam 169 (170) [AIR V 38 C 77] : ILR 
(1951) 3 Assam 494: 52 Cri L Jour 1455 (SB)* 
1953 Sau 51 (51, 52) [AIR V 40 C 22] : 1953 
Cri L Jour 503 (DB). 

[2] Where the Advisory Board submits its 
report to the Government within ten weeks of 
the order of detention as required by S. 10 (1) 
and the Government takes action thereon 
within three months of the order of detention 
by confirming tho order of detention under 
S. 11 (1), the further detention of the detenu is 


perfectly valid. 1953 Sau 138 (139) [AIR V 40 
C 69] : 1953 Cri L Jour 1247 (DB). 

[3] Where a detenu’s case is considered 
only by two members and not by all the 
three members of the Advisory Board, it 
follows that the fundamental right of the 
detenu as guaranteed by Art. 21 has been 
infringed and that he is entitled to be released 
forthwith. 1951 Assam 169 (170) [AIR V 38 
C 77] : ILR (1951) 3 Assam 494 : 52 Cri L 
Jour 1453 (SB). 

[4] The report referred to in sub-ss. (1), (2) 
and (3) of S. 10 cannot be equated to a judg¬ 
ment of a judicial or quasi-judicial tribunal 
where the reasons on which the opinion of 
the • Advisory Board was based were set out. 
The language of S. 10 of the Act does not 
warrant the imposition of such a statutory 
obligation on the Advisory Board that its 
opinion should be backed or be based on a 
report containing the reasons for its opinion. 
1958 Mad 425 (429) [AIR V 45 C 143] : I L R 
(1958) Mad 692 : 1958 Cri L Jour 1047 (DB). 

[5] The real statutory obligation laid on 
the Advisory Board is to report its opinion to 
the Government. There is no further statutory 
obligation to report to the Government the 
reasons for that opinion. The Advisory Board 
is not bound by law to discuss in any report 
the merits of the case referred to it, for exam¬ 
ple, the evidence for and against each of the 
grounds for the detention as specified by 
the detaining authority, before the Advisory 
Board reports its opinion to the Government. 
1958 Mad 425 (430) [AIR V 45 C 143] : I L R 
(1958) Mad 692 : 1958 Cri L Jour 1047 (DB). 

[6] Under S. 10 the Board has no power to 
make any order to continue or discontinue 
the detention, but is only under a duty to 
submit its report to the State Government. 
When the petitioner says in his petition for 
habeas corpus, that the Board has not passed 
any order in the context, he means that the 
Board has not submitted it** report. 1958 S C 
152 (153) [AIR V 45 C 26] : 1958 S C R 996 : 
1958 Cri L Jour 282. 

[7] The report of the Advisory Board under 
S. 10 of the Act is not equivalent to a judg¬ 
ment or order of a judicial or quasi-judicial 
tribunal. It is no doubt true that S. 10 (2) 
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Section 10 — Note 3 foonid.) 
draws a distinction between the report of an 
Advisory Board and its opinion. But the 
question does not prescribe as to what the 
report should*contain. Having regard to the 
provisions of S. 10 (3) wjiich makes the report 
of the Advisory Committee confidential what 
is really required is the unambiguous opinion 
of the Advisory Board and the factual exis¬ 
tence of a report setting out the reasons for 
the opinion is not a condition precedent for 
the exercise of power by the Government 
under S. 11 of the Act. The non-existence of a 
report setting out the reasons of the Advisory 
Board for its opinion will not affect the 
validity of the order of Government under 
S. 11 ot the Act. 1958 Mad 425 (430) [AIR 
V 45 C 143] : ILR (1958) Mad 692 : 1958 Cri 
L Jour 1047 (DB). 

[8] Whether or not the Court can ascertain 
whether there was factually a report apart 
from the opinion of the Advisory Board the 
Court is not entitled to examine the contents 
of the report for any purpose. 1958 Mad 425 
(430) [AIR V 45 C 143J: ILR (1958) Mad 692: 
1958 Cri L Jour 1047 (DB). 

[9] Section 10 (2) provides for the same 
report as contemplated in Art. 22 (4) of the 
Constitution. (»54) I L ft (1954) 1 Cal 1 (16) 
(FB), 

[10] The making of the report by the Advi¬ 
sory Board under S. 10 within the time pres¬ 
cribed by law (10 weeks) is of the utmost im¬ 
portance to the detenu and the failure to make 
the report in time may quite conceivably have 
the effect of unlawfully prolonging the deten¬ 
tion and, therefore, after the expiry of the ten 
weeks the detenu may well complain that he 
has. been deprived of his personal liberty 
otherwise than in accordance with procedure 
established by law. Where the ten weeks’ 
time within which the report of the Advisory 
Board was to be filed expired on October 27, 

1957 and the Habeas Corpus petition was 
filed on November 8, 1957, the detenu may 
well complain that on and from October 28, 
1957, his detention has become illegal and 
bad. 1958 S C 152 (153) [AIR V 45 C 26] : 

1958 S C R 996 :1958 Cri L Jour 282. 

[11] It is clear from S. 10 (1) that the 
Advisory Board, after considering the mate¬ 
rials placed before it under S. 9, can call for 
further information from the appropriate 
Government, and that thereafter if in any 

. particular case it considers it essential so to 
do or if the detenu desires to be heard, after* 
hearing him, submit its report to the appro¬ 
priate Government. In such a situation the 
Advisory Board must of necessity obtain 
further information from the appropriate 
Government before it hears the detenu. There 
is nothing in this procedure which offends 
against the principles of natural justice. 1960 
S C 025 (029) [AIR V 47 C 98] : 1900 Cri L 
Jour 704. 

[12] The Act does not provide anywhere 
for the communication of the Advisory Board’s 
report to the detenu. Under S. 10 the report 
has to be submitted by the Board only to the 
appropriate Government within 10 weeks from 

etention. That being so, no ques¬ 



tion of supplying the detenu with a copy of 
the Advisory Board’s report arises, for it 
would be of no use to the detenu. Hence, the 
fact that ;the decision of the Board was com¬ 
municated to the detenu more than three 
months after his arrest will not make the 
detention illegal. 1956 All 589 (592) I AIK 

V 43 C J 96] : 1950 Cri L Jour 1152 (DB). 

4. Maintainability of writ petition.— 

[1] There is no competition or conflict 
between the Advisory Board and the Courts 
under the scheme of the Constitution as well 
as under the P. D. Act. The Court’s order of 
dismissal is an adverse adjudication on the 
merits of the cause for detention in this con¬ 
text. The merits or demerits of the cause for 
detention are not within the purview of the 
Courts but of the Advisory Board. 1952 Cal 
20 (32) [AIR V 39] : ILR (1953) 1 Cal 89 : 
1952 Cri L Jour 204 (DB). 

[2] Detention under Preventive Detention 
Act—Case examined by Advisory Board and 
report submitted—Petition under Art. 226 is 
not maintainable. 1957 Tripura 25 (26) I AIR 

V 44 C 10] : 1957 Cri L Jour 480. 

[3] A detenu has the legal and constitutional 
right to approach the High Court under 
S. 491, Cri. P. C. or Art. 226 of the Consti¬ 
tution before he has made any representation 
or before there is any reference to the Advi¬ 
sory Board and before the time for such 
reference or report by the Board has expired 
1952 Cal 26 (32) [AIR V 39] : ILR (1953) 1 
Cal 89 : 1952 Cri L Jour 204 (DB). (The 
disposal of a petition under S. 491, Cr. P. C. 
or Art. 226 of Constitution cannot affect 
applicant’s cause before Advisory Board.) 

[4] A detenu has the fullest opportunity of 
having his allegation of non-existence of 
grounds judicially determined by the Board. 
A petition for a writ of habeas corpus is not 
the only judicial proceeding where finality is 
given to a finding of fact before it reaches the 
High Court. 1950 All 589 (592) [AIR V 43 
C 190] : 1956 Cri L Jour 1152 (DB). 

[5] Where a statement of fact contained in 
the affidavit filed in Court by the detaining 
authority is disputed the matter has to be 
considered by the Advisory Board. The ques¬ 
tion of the truth of that statement is not 
within the jurisdiction of the Court to decide. 
1951 S C 481 (484) [AIR V 38 C 65] : 1952 
SCR 18 : ILR (1952) Punj 1 : 1952 Cri L 
Jour 75. 

[0] Detention under Act—Advisory Board 
examining case of detenu and deciding not to 
order release — Petition by detenu under 
Art. 220 not barred. 1960 Punj 332 (335) 
[AIR V 47 C 116]. 

• [7] Where the petitioners were detained 
under the Act before its amendment and after 
the amendment the Government passed fresh 
orders of detention wherein previous orders 
were expressly referred to and it was stated 
that in partial modification of those orders 
the Government were pleased to detain the 
petitioners and the grounds for detention 
communicated to the petitioners were iden¬ 
tical with those for the detention under the 
unamended Act— Held that since the time 
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a [l !• Action upon the report of Advisory Board. 

(1) In any case where the Advisory Board has reported that there is in its 
opinion sufficient cause for the detention of a person, the appropriate Govern¬ 
ment may confirm the detention order and continue the detention of the 
person concerned for such period as it thinks fit. 

(2) In any case where the Advisory Board has reported that there is in its 
opinion no sufficient cause for the detention of the person concerned, the 
appropriate Government shall revoke the detention order and cause the person 
to be released forthwith.] 

[a] Substituted for the original section 11 by the Preventive Detention (Amendment) 
Act, 1951 (IV of 1951), S. 11 [22-2-1951]. 

OBJECTS AND REASONS 


“Section 11 of the principal Act has been 
revised to make clear what is now implicit, 
namely, where the Advisory Board reports 

Section 10 — Note 4 (contd.) 
limits fixed in Ss. 9 (1) and 10 (1) were not 
complied with it could not be held that the 
detention was in accordance with the proce¬ 
dure established by law. There was a clear 
violation of the fundamental right guaranteed 
under Art. 2L of the Constitution which 
invalidated the subsequent detention even if 
it be held that the detention orders were valid 
in their inception. 1952 Orissa 208 (211) [AIR 
V 39] : ILR (1951) Cut 529 : 1952 Cri L Jour 
1113 (DB). 


SECTION 11 — SYNOPSIS 

1. Scope and object. 

2. Report to Government. 

3. ‘‘May confirm the detention order and 

continue the detention”. 

4. Fixing of period of detention. 

1. Scope and object.—[1] Sub-section (1) 
of S. 11 does not contravene any of the provi¬ 
sions of Art. 22 of the Constitution and is 
accordingly valid. 1958 S C i63 (170) [AIR 
V 45 C 29] : 1958 SCR 460 : ILR (1958) Punj 
46 : 1958 Cri L Jour 283. 

[2] Under S. 11 it is not an essential pre¬ 
requisite to the validity of the detention order 
that it should be communicated to the peti¬ 
tioner. 1953 Assam 63 (64) [AIR V 46 C 26] : 
1953 Cri L Jour 507. 

[3] A detenu has the legal and constitu¬ 
tional right to approach the High Court under 
S 491, Cr P. C. or Art. 226 of the Consti¬ 
tution before he has made any representation 
or before there is any reference to the Ad¬ 
visory Board and before the time for such 
reference or report by the Board has expired. 
The disposal of a petition under S. 491 of the 
Cr P C. or even Art 226 of the Constitution 
cannot at all affect the applicant’s cause be¬ 
fore the Advisory Board 1952 Cal 26 (31, 
32) [AIR V 39] : ILR (1953) 1 Cal 89 : 1952 
Cri L Jour 204 (DB). 

[4J There is no conflict or competition bet¬ 
ween the Advisory Board and the Courts 
under the scheme of the Constitution as well 
as under the Preventive Detention Act. The 
Court's order of dismissal is not an adverse 
adjudication on the merits of the “cause for 
detention” in this context. The merits or 


that there is no sufficient cause for detention, 
the person concerned must be released.” 

—S. O. R., Gaz. Tnd., 1951, Pt. II-S. 2, p. 6. 

demerits of the cause for detention are not 
within the purview of the Courts but of the 
Advisory Board. 1952 Cal 26 (32) [AIL V 39]: 

I L R (1953) 1 Cal 89 : 1952 Cri L Jour 204 
(DB). 

L5] The intention of the legislature in en¬ 
acting Ss. 9, 10 and 11 is that no detention is 
to be regarded as lawful beyond three months 
unless within that period, the Government, on 
a report from the Advisory Board justifying 
detention decides to confirm the detention for 
a period that in its view may appear neces¬ 
sary. 1952 Pepsu 134 (135) [AIR V 39] : 3 
Pepsu L R 595 : 1952 Cri L Jour 1452 (DB). 

2. Report to Government.—[1] The real 
statutory obligation laid on the Advisory 
Board is to report its opinion to the Govern¬ 
ment. There is no further statutory obligation 
to report to the Government the reasons for 
that opinion. 1953 Mad 425 (430) [AIR V 45 
C 1431: ILR (1958) Mad 692: 1958 Cri L Jour 
1047 (DB). 

[2] The report referred to in S. 11(1) cannot 
be equated to a judgment of a judicial or 
quasi-judicial tribural where the reasons on 
which the opinion of the Advisory Board was 

based were set out. 1958 Mad 425 (429) [AIR 
V 45 C 143] : ILR (1958) Mad 692 : 1958 Cri 
L Jour 1047 (DB). 

[3] Whether or not the Court can ascertain 
whether there was factually a repoit apart 
from the opinion of the Advisory Board, the 
Court is not entitled to examine the contents 
of the report for any purpose. 1958 Mad 425 
(430) [AIR V 45 C 143J : ILR (1958) Mad 692: 
1956 Cri L Jour 1047 (DB). 

[4] Before exercising the statutory power 
under S. 11 (1) of the Act at its discretion, 
the Government is not bound to take into 
account both the report and the opinion of 
the Advisory Board. Both sub ss (1) and (2) 
of S. 11 require of the Government that it 
should consider the opinion of the Advisory 
Board reported to it by that Board. It cer¬ 
tainly cannot be urged that where factually 
there was no report apart from the opinion 
reported to the Government, but the Advisory 
Board reported that in its opinion therewas 
no sufficient cause for the detention, the Gov¬ 
ernment could ignore the opinion and treat 
it as non est in law. It is the opinion of ths 
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'Section 11 — Note 2 (contd.) 

Advisory Hoard that is relevant both under 
sub-ss (1) and (2 of S 11, the opinion ol the 
Advisory Hoard reported by that board to the 
Government. The language of 5. 11 J) gives 
no indication of what the “report” rot erred 
to in Ss 10 i2) and 10 id) of the Act should 
contain. 1958 Mad 425 (430) LA 1 H V 45 
C 143] : 1LR (1958) Mad 692 : 1958 Cri L 
Jour 1047 (DB). 

[5] The report is confidential even from the 
Court. The Court is not entitled to examine 
the report even to verify whether it satisfies 
what S 10 requires. There is nothing in S. 10 
or in S. 11 that requires the Advisory Board 
to submit to the Government the reasons for 
the opinion which S. 10 (2) requires the Board 
to report to the Government. 1958 Mad 425 
(439) l AIR V 45 C 143]: ILR (1958) Mad 692: 
1958 Cri L Jour 1047 (DB). 


A IB V 48 C 2] : ILR (1957) Mys 374 : 1959 
Cri L Jour 63 (DB). 

[5] The absence of an order termin Ring the 
detention would not by itsoll mem tli it ihe 
Government has decided to conlimie t he di* 
tention for the period originally fixed bv Ihe 
District Magistrate; unless the Government 
makes a clear order to that ellert. it cannot he 
taken to Jiave considered the advisability of 
confirming the detention order and contmiung 
the detention of the person confirmed. 1952 
Pensu 134 (155, 158) [AIK V 39] : 3 Pepm i R 
595 : 1952 Cri L Jour 1452 (DB). 

[6] What S. 11 provides is that the Govern¬ 
ment “may confirm and continue the deten¬ 
tion" of the person concerned. The words 
"may confirm” and “and continue detention" 
have their own significance and they obviously 
mean that if the Government decides to conti¬ 
nue the detention, it must confirm the order 
of detention, and that the non-confirmation of 


3. “May confirm the detention order 
and continue the detention". - [1J Gram¬ 
matically S. 11(1) confers two powers namely 

(1) the appropriate Government may confirm 
the detention order and (2) the appropriate 
Government may continue the detention for 
such period as it thinks fit. The confirmation 
of the detention order certainly contemplates 
the taking of an executive decision, but the 
detenu being already in custody and the de¬ 
tention order being confirmed his detention 
continues automatically and, therefore, no 
further executive decision is called for to 
continue the detention. It follows that it is 
not necessary to include a direction for the 
confirmation of the detention in the decision 
confirming the detention order 1952 S C 181 
(183) [AIR V 39] : 1952 SCR 612 : 1952 Cri 
L Jour 955. 

[2] While the Act requires an executive 
-decision for the confirmation ofi an order of 
detention under S. 11 (1) the Act does not 
itself prescribe any particular form of ex¬ 
pression of that executive decision. All that 
the procedure established by law requires is 
that the appropriate Government must take a 
decision as to whether the detention order 
should be confirmed or not under S. 11(1* 
Where such decision has been taken by the 
appropriate Government, there is no breach 
of the procedure established by law and the 
• detention cannot be called in question. 1952 
S C 18L (185, 188) [AIR V 39] : 1952 SCR 
612 : 1952 Cri L Jour 955. 

[3] Where after receiving the report of the 
Advisory Committee the State Government 
confirms the order of detention, there , is no¬ 
thing in S. 11 which would compel the State 
Government to communicate its decision to . 
the detenu. 1952 Bom 1 < 10) [AIR V 39J : 
ILR (1952) Bom 134: 1952 Cri L Jour 81 < DB) 
*1953 Sau 138 (139) [AIR V 40 C 69] : 1953 
Cri L Jour 1247 (DB). 

[4] Having regard to the different provi¬ 
sions ot the Preventive Detention Act, the 
order of confirmation which the Government 
is required to make under S. 11 of the Act has 
to be made within a period of three months 
from the date of detention. 1959 Mys 7 W, 10) 


the order would result in its revocation and 
termination of the detention. The verb “may" 
only indicates that it is not obligatory on the 
Government to confirm the detention order 
even though the Advisory Board has reported 
in favour of the necessity of continuing the 
detention. The phrase re id in its context 
undoubtedly signifies that the Government, if 
it decides to continue the detention, must 
confirm the detention order. 1952 Pepsu 154 
(156) [AIR V 39J : 3 Pepsu L R 595 : 1952 
Cri L Jour 1452 (DB). 

[7] Section 11 does not specify the period 
during which the order of detention should 
be confirmed by the appropriate Government, 
but there can be little doubt that it should be 
confirmed within a reasonable period, i. e., 
within a period which a man ot ordinary 
prudence would consider reasonable in the 
circumstances of the case. 1952 Punj 349 

(350) i AIR V 39] : I L R (1952) Punj 129 : 
1952 Cri L Jour 1493 (DB). 

[8] It is not necessary for Government, 
when it proceeds to confirm an order of 
detention and to continue the detention of 
the person concerned, to supply the grounds 
on which the detention is being continued. 
1952 Punj 400 (407) AIR V 39] : ILR (1952) 
Punj 481 : 1953 Cri L [our 26 (DB) * 1952 
Pepsu 100 (101. 102) .AIR V 59] : ILR (1952) 
Patiala 192 : 1952 Cri L four 1093. 

[But see 1951 Punj 119 (119) [AIR V 38 C 
25 l] : 52 Cri L Jour 1451 (DB).] 

[9] Clause (5) and cl. (6) of Art 22 of the 
Constitution read together make it obligatory 
on the part of the Government to disclose all 
the grounds on which the order lias been 
made though not all the facts constituting 
such grounds. In other words although the 
Government may not in the public interests 
disclose the full particulars of the grounds 
supplied, the Government is bound to dis¬ 
close all the grounds on which the order of 
detention is based. 1959 Mys 7 'll) | AIR V 46 
C 2] : I L R (1957) Mys 374 : 1959 Cri L Jour 
63 (DB). 

l_lo] An order of detention for an indeter¬ 
minate period at the tune of confirmation is 
not what is contemplated under S. LI. 19)3 
Assam 73 (74) [AIR V 40 C 30J : 1953 Cri L 


[Vol. 13.1 2 A.M. 11. 


162 [s 11 N 4-S 11A N 1] 


'[The] Preventive Detention Act, 1950 


[11 A. Maximum period of detention. 

(1) The maximum period for which any person may be detained in pursu¬ 
ance of any detention order which has been confirmed under section 11 shall 
be twelve months from the date of detention. 

(2) Notwithstanding anything contained in sub-section (l), every detention 
order which has been confirmed under section 11 before the commencement 
of the Preventive Detention (Second Amendment) Act, 1952, shall unless a 
shorter period is specified in the order, continue to remain in force until the 
1st day of April, 1953, or until the expiration of twelve months from the date 
of detention, whichever period of detention expires later. 


Section 11 — Note 3 (contd.) 

Jour 054 * 1952 Assam 187 (189) [AIR V 39]: 
I L R (1952) 4 Assam 134 : 1952 Cri L Jour 

1700 

[it] On a proper construction of S. 11 (1), a 
specification of the period of continuation of 
the detention is not necessary, however desir¬ 
able one may consider it to be. Non-specifi¬ 
cation of such period at the time of confirming 
the detention order will not therefore make 
detention a nullity. 1952 S C 181 (186) [AIR 
V 391 : 1952 SCR 612 : 1952 Cri L Jour 955 
* 1953 Bom 59 (60) [AIR V 40 C 17] : I L R 
(1953) Bom 182 : 1953 Cri L Jour 322 (DB) * 
1952 Punj 400 (407) [AIR V 39] : I L R (1952) 
Punj 481 : 1953 Cri L Jour 26 (DB). 

[12] Where the original order for detention 
was under sub-cls. (ii) and (iii) of S. 3 (1) (a) 
and the Government in exercise of its power 
under S. 11 confirmed the detention under 
sub-cl. (ii) but revoked the detention under 
sub-cl. (iii\ on the ground that the Advisory 
Board did not uphold the detention under 
that sub-clause— Held, that the order was not 
in conformity with S. 11 under which Gov¬ 
ernment could either confirm the order of 
detention made under S. 3 or revoke it com¬ 
pletely and that there was nothing in law 
which prevented the Government from mak¬ 
ing a fresh order of detention if it so chose. 

1954 S C 179 (181) [AIK V 41 C 37] : 1954 
SCR 418 : 1954 Cri L Jour 450. 

[13] The omission to convey the order 
made under S. 11 does not make detention 
illegal or result in infringement of the peti¬ 
tioner’s fundamental right. 1957 S C 173 
(175) [(S) A I R V 44 C 22] : 1957 S C R 03 : 
1957 Cri L Jour 320. 

[14] An order for the extension of deten¬ 
tion made under the purported exercise of the 
powers conferred by any of the provisions of 
the Act is not an order with respect to the 
time when or the manner in which anything 
is to be done under the Act. Such an order 
could only be made under the Act and after 
the Act had come into force and in anticipa¬ 
tion of its coming into force. 1953 S C 49 (50) 
[AIR V 40 C 13] : 1953 SCR 905 : 1953 Cri 
L Jour 501. 

[15] Once the’ appropriate Government in 
making the order under S. 11 (1) specifies the 
period during which the detention of the 
person concerned is to continue, it does not 
become functus officio and is not incapable of 
extending the detention for a further period 
at a subsequent time if it considers necessary. 

1952 S C 181 (186) [AIR V 39] ; 1952 SCR 
612 : 1952 Cri L Jour 955. 


4. Fixing of period of detention.—[1] It 
is only after the Advisory Board, to which 
the case has been referred, reports that the 
detention is justified, the Government should 
determine what the period of detention 
should be and not before. The fixing of the 
period of detention in the initial order itself 
is, therefore, contrary to the scheme of the- 
Act and cannot be supported. 1952 S C 27 
(28) [AIR V 39] : 1952 S C R 368 : 1952 Cri 
L Jour 321 * 1958 S C 103 (170) [AIR V 45 
C 29] : 1958 S C R 460 : ILR (1958) Punj 40 : 
1958 Cri L Jour 283. 

[2] The Government no doubt has got the 
power to determine for what period a person 
is to be detained if the Advisory Board has- 
reported that there is sufficient cause for his 
detention. If it wants to fix it, it would be 
after the receipt of the report. But it is a very 
different thing to say that it is obligatory on 
it to fix the period and that if it does not,, 
there is necessarily a non-compliance with 
the requirement of S. 11 (1). 1953 Assam 22 
(24) [AIR V 40 C 7] : ILR (1952) 4 Assam- 
295 : 1953 Cri L Jour 220. 

Section 11A — Note 1 

[1] Section 11A cannot be construed to 
mean that the*, period of detention may go^ 
beyond the life of the Act. What the section 
means is that during the life time of the Act 
the maximum period of any detention may 
be 12 months from the date of detention. 1955 
Cal 374 (370) [(S) AIR V 42 C 110] : 1955 Cri 
L Jour 1055 (DB) * 1956 Bom 127 (127, 128)' 
[AIR V 43 C 37] : 1950 Cri L Jour 379 (DB). 
(What is rendered invalid by S. 11A is con¬ 
tinued detention for more than one year.) 

[2] Preventive Detention (Second Amend¬ 
ment) Act (01 of 1952) extended the life of 
the Principal Act 4 of 1950, till 31-12 1954. 
Therefore in the absence of S. 11A all the old 
detentions would have been extended till that 
date. But S. 11A modified that period and 
put 1*4-1953 as the latest date for them. 
Section 11A therefore conferred a benefit and^ 
is not unreasonable. But it is inevitable that 
the length of detention will vary in each in¬ 
dividual case, for, it is the discretion of the 
Government to fix the period of detention. 
Classification of detentions into those before 
and after 30-9-1952 is therefore not discri¬ 
minatory within the meaning of Arts. 22 (7) 
(b) and 14 of the Constitution and S. 11A is 
not ultra vires. 1953 S C 52 (53) [AIR V 40 C 
141 : 1953 S C R 210 : 1953 Cri L Jour 508. 

[3] Words “unless shorter period is speci¬ 
fied in the order” have reference to periods 
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(3) The provisions of sub-section (2) shall have effect notwithstanding 
anything to the contrary contained in section 3 of the Preventive Detention 
(Amendment) Act, 1952,° but nothing contained in this section shall affect the 
power of the appropriate Government to revoke or modify the detention order 
at any earlier time.] 

[a] Inserted by the Preventive Detention (Second Amendment) Act, 1952 (LXI of 1952), 
S. 10 [30-9-1952]. [b] That is, 30th September 1952. [c] Section 3 of the Preventive 
Detention (Amendment) Act, 1952 (XXXIV of 1954) was as follows : 

“3. Validity and duration of detention •in certain cases. — Every detention order 
confirmed under section 11 of the principal Act and in force immediately before the 
commencement of this Act [that is, 14th March, 1952] shall have effect as it it had been 
confirmed under the provisions of the principal Act as amended by this Act ; and 
accordingly, where the period of detention is either not specified in such detention order 
or specified (by whatever form of words) to be for the duration or until the expiry of 
the principal Act or until the 31st day of March, 1952, such detention order shall con¬ 
tinue to remain in force for so long as the principal Act is in force, blit without pre¬ 
judice to the power of the appropriate Government to revoke or modify it at any time.” 

a [12. Validity and duration of detention in certain cases. 

For the avoidance of doubt it is hereby declared that— 

(a) every detention order in force at the commencement 45 of the Preventive 

Detention (Amendment) Act, 1951, shall continue in force and shall have 
effect as if it had been made under this Act as amended by the 
Preventive Detention (Amendment) Act, 1951 ; and 

(b) nothing contained in sub-section (3) of section 1 or sub-section (l) of 

section 12 of this Act as originally enacted shall be deemed to affect the 
validity or duration of any such order.] 

[a] Substituted for the original section 12 by the Preventive Detention (Amendment) Act. 
1951 (IV of 1951), S. 11 [22-2-1951]. [b] That is, 22nd February, 1951. 


Section 11A — Note 1 (contd.) 
mentioned immediately thereafter and not to 
the date of expiry of the amending Act 34 of 
1952. 1953 S C 49 (51) [AIR V 40 C 13] : 
1953 S C R 905 : 1953 Cri L Jour 501. 

[4] The words “the order” in S. 11A (2) 
refer, not to the initial order of detention, 
but to the order of detention as eventually 
confirmed under S. 11 (1). 1953 S C 49 (51) 
[AIR V 40 C 13] : 1953 SCR 905 : 1953 Cri 
L Tour 501. 

[5] Where an order extending detention 
till 30-9-52 is passed, the detention cannot 
continue after that date by force of the pro¬ 
visions of S. 11A (2) merely because that date 
by accident or coincidence happens to be iden¬ 
tical with the date on which the amending Act 

of 1952 was to expire. 1953 S C 49 (51) [AIR 
V 40 C 13] : 1953 SCR 905 : 1953 Cri L 
Jour 501. 

[6] The “order” referred to in S. 11A (2) 
is the order to be passed by the Government 
under S. 11' after the receipt of the report of 
the Advisory Board. It does not refer to an 
order passed by a subordinate authority 
under S. 3 of the Act. Therefore, the fixation 
of the period of detention by the District 
Magistrate is not permitted by any of the 
provisions of the Act and such a direction 
would tend to prejudice a fair consideration 
of the detenu’s case when it is placed before 
an Advisory Board. 1955 Raj 0 (10, 11) [(S) 
AIRV 42 C 4] :ILR (1954) 4 Raj 51 : 1955 
Cri L Jour 95 (DB). 

[7] Section 11A is clear and unless a shorter 
period is specified in the order of detention, 
S. 11A (2), applies. The Court cannot add the 


words “or must be deemed to have been spe¬ 
cified by reason of the expiry of the earlier 
Act” into the section. 1953 S C 52 (52) [AIR 
V 40 C 14] : 1953 SCR 210 : 1953 Cri L 
Jour 508. 


Section 12 — Note 1 

[1] Though the Legislature by enacting 
S. 12 of the Preventive Detention Act, as 
amended by Act IV of 1951, has continued for 
a further period, which was to be regulated 
by certain procedure mentioned in the amen¬ 
ded Act, the detention of persons who had 
already been detained by a valid order of 
detention in force at the date of the coming 
into force of the Amending Act, that does not 
render the Act invalid and S. 12 of the Amen¬ 
ded Act, is not ultra vires on the ground, that 
the Legislature has taken upon itself to do an 
executive act. There is no question of any 
encroachment by the Legislature upon the 
powers of the executive. 1952 Bom 1 (3) [AIR 
V 39]: ILR (1952) Bom 134 : 1952 Cri L Jour 
81 (DB). 

[2] Where an order of detention is conti¬ 
nued under the provisions of S. 12, the case of 
the detenu must be refered to an Advisory 
Board. But there is nothing whatever which 
requires the appropriate Government to give 
an opportunity to make a representation. The 
detention is continued by the new Act pend¬ 
ing the, examination of the question by an 
Advisory Committee, butit cannot be regarded 
as a new detention in the sense that the 
detenu is to be given another opportunity to 
make a representation. 1952 Bom 1 (9, 10) 
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13. Revocation of detention orders. 

(1) Without prejudice to the provisions of section 21 of the General Glauses 
Act, 1897, a detention order may at any time be revoked or modified— 

(a) notwithstanding that the order has been made by an officer mentioned in 

sub-section (x) of section 3, by the State Government to which that 
officer is subordinate or by the Central Government; 

(b) notwithstanding that the order has been made by a State Government, by 

the Central Government. 

a (Y 2 ) The revocation or expiry of a detention order shall not bar the making 
of a fresh detention order under section 3 against the same person in any case 
where fresh facts have arisen after the date of revocation or ‘expiry on which 
the Central Government or a State Government or an officer, as the case may 
be, is satisfied that such an order should be made.] 

[a] Substituted for the former sub-section 2) by the Preventive Detention (Second 
Amendment) Act, 1952 (LXI of 1952), S. 11 [30-9-1952]. 

OBJECTS AND REASONS 


Sub-section (2) — “The Joint Committee 
have completely recast sub section '2) of sec¬ 
tion 13 so as to make it clear that a fresh 
detention order can be passed against a per- 

Section 12 — Note 1 contd.) 

[AIR V 39]: ILR (1952) Bom 134: 1952 Cri L 
Jour 81 (DB). 

[3] It is open to a detenu to show that the 
order of detention was a fraudulent exercise 
of the power vested in the Government. The 
burden of showing that is on him and he can 
sustain the burden only if he successfully 
rebuts the presumption of bona fide on the 
part of the Government. 1953 Mad 41 (49) 
[AIR V 40 C 17]: 1953 Cri L Jour 224 (DBj. 

[4] Section 12 has no application to any 
order of detention which was not in force at 
the commencement of the Preventive Deten¬ 
tion (Amendment) Act, 1951, i.e., on 22nd 
February, 1951. The words “such order” in 
sub-s. (b) clearly mean an order referred to 
in sub-s. (u) i.#'., an order in force on 22nd 
February, 1951. 1955 Cal 374*381) [(’S) AIR 
42 G 110]: 1955 Cri L Jour 1055 (DB). 

[5] Where the petitioners were detained under 
the Act before its amendment and after the 
amendment the Government passed tresh orders 
of detention wherein previous orders were 
expressly referred to and it was stated that in 
partial modification of those orders the 
Government were pleased to detain the peti¬ 
tioners and the grounds for detention com¬ 
municated to the petitioners were identical 
with those for the detention under the un¬ 
amended Act and the reference to the Advi¬ 
sory Board was^made after the expiry of the 
period of six weeks from 22-2-51 and similarly 
the report of the Board was submitted to the 
Government after the expiry of ten weeks 
from that date: Held , that the detention was 
not in accordance with the procedure esta¬ 
blished by law. There was a clear violation 
of the fundamenial right guaranteed under 
Art. 21 of the Constitution which invalidated 
the subsequent detention even if it be held 
that the detention orders were valid in their 
inception 1952 Orissa 208 (211) [AIR V 39]: 
I L R v 1951) Cut 529: 1952 Cri L Jour 1113 
(DB). 


son only on the basis of fresh facts arising 
after the date of the revocation or expiry of 
the last detention order.”—J. C. R., Gaz. Ind., 

1952, Pt. II-Sec. 2, page 360. 

-- - - - - — ■ -- - 

[6] The question as to whether the detenu 
should be detained for the full period mentio¬ 
ned in the order passed by the detaining 
authority or whether before the termination 
of that period he may be released is a matter 
that is to be considered by the Government of 

the State. 1951 Trav-Co 217 (221) [AIR V 38 
C 87]: ILR (1951) Trav-Co 1: 52 Cri L Jour 
1089 (DB). 


Section 13 — Note 1 

[1] Section 13 gives very wide powers to 
the detaining authority in the matter of ex¬ 
tending the detention order and it can re¬ 
voke or modify a detention order at any 
time it chooses and the power of modification 
would certainly include a power of extension 
of the period of detention; provided such 
power is exercised before the period origi¬ 
nally fixed has expired and provided the ex¬ 
tended period does not exceed the over-all 
limit which is co-extensive with the life or 
duration of the Act itself. 195z S C 181 (180) 
[AIR V 39] : 1952 SCR 012 : 1952 Cri L Jour 
955. 

[2] The power of revocation conferred on 
the State Government by S. 13 of the Preven¬ 
tive Detention Act is untrammelled by any 
restrictions. There is nothing in the Act to 
suggest that this power of revocation cannot 
be exercised unless the procedure prescribed 
by Ss. 9 and 10 of the Act has been followed. 
It follows that when, the State Government 
passes its own order of detention after revok¬ 
ing the order of detention passed by the Dis¬ 
trict Magistrate, it cannot be attacked as 
ullr-%vi>es because the procedure prescribed 
by Ss. 9 and 10 was not followed. 1952 All 
180 181) [AIR V 39]: 1952 Cri L Jour 372. 

[3] Where an order of detention passed by 
the District Magistrate was revoked it is open 
to the State Government to issue a fresh order 
of detention against the same person. 1951 
Pat 08 (71) [AIR V 38 C 9]: 52 Cri L Jour 003 
(DB). 
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*[14« Temporary release of persons detained. 

(1) The appropriate Government may at any time direct that any person 
detained in pursuance of a detention order may be released for any specified 
period either without conditions or upon such conditions specified in the 
direction as that person accepts, and may at any time cancel his release. 

(2) In directing the release of any person under sub-section (l), the appro¬ 
priate Government may require him to enter into a bond with or without 
sureties for the due observance of the conditions specified in the direction. 

(3) Any person released under sub-section (1) shall surrender himself at the 
tilne and place, and to the authority, specified in the order directing his 
release or cancelling his release, as the case may be. 

(4) If any person fails without sufficient cause to surrender himself in the 


Section 13 — Note 1 (c^ntd.) 

[4] As in habeas corpus proceedings the 
court is to have regard to the legality or 
otherwise of the detention at the time of the 
return and not with reference to the date of 
the institution of the proceeding, the detain¬ 
ing authority can, in the absence of proof of 
bad faith, supersede an earlier order of deten¬ 
tion challenged as illegal and make a fresh 
order wherever possible which is free from 
defects and duly complies with the require¬ 
ments of the law in that behalf. 1952 SC 100 
(108) (AIR V 39]: 1952 SCR 395: 1952 Cri L 
Jour 650. 

15] When the law gives the State Govern¬ 
ment the power to issue a fresh order of 
detention after the revocation of the order of 
the District Magistrate, the exercise of that 
ower cannot be held to be mala fide merely 
ecause the State Government passed the 
orders of detention at a time when a 
habeas corpus application was pending in 
the High Court. 1951 Pat 08 (71) [AIR V 38 
C 9j: 52 Cri L Jour 003 (DB). 

[0] Modification means maintenance of the 
order with slight change. This would not 
include an attempt at validation of the order 
which was illegal at its inception. 1955 Raj 0 
(11) [(S) AIR V 42 C 4): ILR (1954) 4 Raj 51: 
1955 Cri L Jour 95 (DB). 

[7] Where the District Magistrate conside¬ 
red it essential to detain a person to prevent 
him from acting in a manner prejudicial to 
the maintenance of public order and tran¬ 
quillity “but the Government considered that 
to prevent the person from acting in a man¬ 
ner prejudicial to the maintenance of “public 
order” was sufficient and modified the District 
Magistrate’s order accordingly: Held that 
such modification was not contemplated by 

S. 13. 1955 Raj 0 (9) [(S) AIR V 42 C 4]: ILR 
(1954) 4 Raj 51: 1955 Cri L Jour 95 ^DB). 

[8] When an authority has a power to make 
an order he has also inherent power to revoke 
the order once made, unless there is an ex¬ 
press provision^ law to the contrary. Thus 
when a Deputy Commissioner passes an order 
under S. 3, Preventive Detention Act, he is 
competent to revoke the same. Moreover, in 
view of the fact the grounds of detention had 


not been supplied to the detenu in respect of 
the first order, that order was inoperative and 
illegal and for practical purposes it did not 
exist at all. The onlv order that would he 
effective is the later order. 1953 Pepsu 145 
(140) lAIR V 40 C 63] I L R v 1952) Patia a 
445: 1953 Cri L Jour 1519. 

[9] Where the earlier order of detention is 
held invalid on more or less formal grounds, 
there is nothing in law, to prevent a proper 
order of detention being passed on the same 
grounds and the mere fact that the subsequent 
detention order has been passed on lhe 
grounds as were mentioned in the previous 
order cannot lead the court to hold that the 
detaining authorities acted mala fide. 1953 
Pat 334 (330) [AIR V 40 C 110]: 32 Pat 480: 
1953 Cri L Jour 1690 (DB). 

[10] When fresh grounds based on fresh 
facts have been incorporated in the same, it 
is not at all necessary, under the provisions of 
S. 13 (2) of the Act, tor the detaining autho¬ 
rity to say expressly that its satisfaction about 
the necessity of passing a fresh order of deten¬ 
tion was based on fresh facts. 1953 Pat 351 
(353) [AIR V 40 C 125]: 1953 Cri L Jour 1734 
(DB). 

I ll] The word ‘expiry’ must necessardy 
have reference to time. If an order or an Act 
is held illegal, it becomes invalid as if it never 
existed. If an order or an Act is said to ex¬ 
pire, it must convey the idea that the order 
or the Act has run out its full course with 
reference to time. Accordingly a declaration 
by the High Court that the detention of the 
detenu was illegal does not amount to expiry 
of the order of detention. 1953 Pat 334 (335, 
330) [AIR V 40 C 110]: 32 Pat 480: 1953 Cri L 
Jour 1690 (DB). 


Section 14 — Note 1 

[1] It is plain from the language of S. 9 
that the necessity for a reference to an Advi¬ 
sory Board is the subsistence of an order of 
detention and that it matters not that the 
detenu has been temporarily released in pur¬ 
suance of S. 14 of the Act. 1951 Assam 169 
(171) [AIR V 38 C 77]: ILR (1951) 3 Assam ' 
494: 52 Cri L Jour 1453 (SB). 
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manner specified in sub-section (3), he shall be punishable with imprisonment 
tor a term which may extend to two years or with fine or with both. 

(5) If any person released under sub-section (l) fails to fulfil any of the 
conditions imposed upon him under the said sub-section or in the bond entered 
into by him. the bond shall be declared to be forfeited and any person bound 
thereby shall be liable to the penalty thereof.] 

a] Inserted by the Preventive Detention (Amendment) Act, 1951 (IV of 1951) S 12 

22-2-1951]. The_original section 14, which was declared ultra vires by the Supreme 

Court in A. I. R. 1950 S«C. 27, was omitted by the Preventive Detention (Amendment) 
Act, 1950 (L ot 1950), S. 3. 


OBJECTS AND REASONS 

# 

“Difficulties were being experienced in re- this behalf as is to be found in certain State 

leasing detained persons on parole on huma- Acts relating to maintenance of public order, 

nitarian or other grounds because there was This omission is now sought to be rectified ” 

no express provision in the principal Act in —S.O.R., Gaz. Ind., 1951, Pt. II-Sec. 2, p. 0. 

15. Protection of action taken under the Act. 

No suit, prosecution or other legal proceeding shall lie against any person 
for^ anything m good faith done or intended to be done in pursuance of this 

16. Repeal. 

The Preventive Detention (Extension of Duration) Order, 1950, is hereby 

iGpCalCUf 


[THE] PRISONERS ACT, 1900 

(ACT III of 1900) 

[The Act printed here is as on 15-2-1961]. 
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“The object of this Bill is merely to con- book, and so to replace a number of separate 
solidate the several Acts relating to prisoners enactments by a single Act, expressed more 

confined by order of a Court which are now simply and intelligibly.” 

to be found in different parts of the Statute- —Caz. of Ind., 1899, Pt. V, p. 101. 

SELECT COMMITTEE REPORT 


* * * * * 

“We have adopted the suggestion of the 
Government of Bombay that sections 19 and 
20 of the Prisoners Act, 1871 (V of 1871), 
should be entirely repealed and that ail cases 
in which persons sentenced in Native States 
are to be imprisoned in British India should 
be dealt with under section 10 of the Act, as 
reproduced in clause 15 of the Bill. We agree 
with the Local Government that, owing to 
the amendments made in section 16 of the 
Act of 1871 by the Prisoners Act (1871) 
Amendment Act, 1894 (VII of 1894), sec¬ 
tion 18 of the former Act has been in great 
measure superseded, and we think that, if 
power is conferred on the Local Government, 
as well as the Governor-General in Council, 
to sanction, under section 10 (clause 15 of the 
Bill), the reception of persons sentenced by 
the Courts of Native States in British Indian 
Jails, and if provision is made for the recep¬ 
tion in such jails of persons sentenced by 


such Courts without obtaining a special sanc¬ 
tion in each case when at least one Judge of 
the Court is a British officer, the law will be 
simplified without being materially altered. 
We have therefore omitted clauses 18 and 19 
of the Bill as introduced, and recast the 
second part of sub-clause (1) of clause 15 so 
as to give effect to our proposals. These 
changes have necessitated certain consequen¬ 
tial changes in sub-clause (3) of clause 20 of 
the Bill as introduced (now sub-clause (3) of 
clause 18). 

We have, on suggestion of the Government 
of Bengal, supplied what appears to us to be 
an obvious omission in the existing law by 
expanding the provisions or clause 39 of the 
Bill as introduced (now clause 37) so as to 
enable a Criminal Court inferior to that of a 
first class Magistrate to require, through the 
medium of the District Magistrate, the atten¬ 
dance of prisoners to give evidence or answer 
charges before it. 
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The same Local Government has pointed 
out that sub-clause ;2) of clause 41 of the Rill 
as introduced (now clause 39) does not pro- 
erly provide fur the case of a prisoner con¬ 
ned within a Presidency-town whose 
removal for the purpose of giving evidence 
elsewhere is required. We h.tve accordingly 
enlarged the sub clause by providing that in 
such cases the orders for removal shall be 
sent to the Commissioner of Police 

Air. Justice Knox of the Allahabad High 
Court has noticed that the Rill appears to be 
defective in that it makes no provision where¬ 
by a Criminal Court can require attendance 
of a prisoner confined in a prison situate be¬ 
yond the local limits of the jurisdiction of 
the High Court to which such Criminal Couit 
is subordinate for the purpose of answering a 
charge of an offence in that Court. Clause 39 
of the Bill as introduced (now clause 37) is 
limited to cases in which the prisoner so 

ACT HOW AFFECTED BY 

—Adapted by A. O., 1937; A. C. A O., 1948; 
A. L O., 1950; 2 A. L. O , 1956; Mad. 
(Ad. Ter.. A. L. O., 196L. 

—Amended by Acts IV of 1908; XVII of 1923; 
XXIX of 1950. 

—Amended by Ordinance No. XV of 1942. 

—Amended it its application to— 

Andhra Pradesh by An. P. Act XXIII of 
1958. 

Bihar by Bih Act XXIII of 1956. 

Madhya Pradesh by C. P & Berar Act IV 
of 1939; M P. Act XXIII of 1958. 
Madras by Mad Acts XXI of 1949; XIV 
of 1951; XI of 1958. 

Maharashtra by Bom. Acts XVII of 1946; 
VII of 1949; XXIIi of 1951; XV of 
1959 

West Bengal by W. B. Act XIII of 1955. 


charged is confined in some place within th© 
limits of the jurisdiction of the High Court to 
which the Criminal Court is subordinate, 
while clause 42 onlv provides for the case 
of prisoners required to give evidence. To 
cure this defect we have inserted words in 
the latter clause (now clause 40) which will 
m ike it cover prisoners charged with 
offences. 

It has been suggested that it would be 
desirable to make it clear how the custody 
of prisoners sent to a Court either to give 
evidence or to answer a charge is to be pro¬ 
vided for pending their return to their origi¬ 
nal prison. We have therefore added a power 
to make rules on this point to sub-clause (1) 
(a) of clause 53 of the Bill as introduced (now 
clause 51).” 

* * * ° * 

—Gaz. of Ind., 1900, Pt. V, p. 23. 

SUBSEQUENT LEGISLATION 

—Extended by Acts LIX of 1949; XXX of 

1950. 

—Extended in its application to N. E. F. 

Agency by Reg. Ill of I960. 

—Extended in its application to the States 
merged in or transferred to the State of — 
Bombay by Born. Acts IV of 1950; XV 
of 1959. 

Madhya' Pradesh by M. P. Act XII of 
1950; XXIII of 1958. 

Madras by Mad. Acts XXXV of 1949; 
XXII of 1957. 

Punjab by Punj. Act V of 1957. 

—Repealed in part and amended by Act I of 
1903. 

—Repealed in part by Acts XXXVIII of 1920^ 
XVII of 1949; XXXII of 1955. 

—Repealed in Rajasthan by Raj. Act XXXIX 
of 1960. 



COGNATE ACTS AND PROVISIONS 

1. Identification of Prisoners Act, XXXIII of 1920. 

2. Prisoners (Attendance in Courts) Act, XXXII of 1952. 

3. Prisons Act, IX of 1894. 

4. Reformatory Schools Act, VIII of 1897. 


[THE] PRISONERS ACT, 1900 (ACT III of 1900) a 

[2nd February , 1900.] 

An Act to consolidate the law relating to Prisoners confined by order of a Court . 

WHEREAS it is expedient to consolidate the law relating to prisoners confined 

by order of a Court; It is hereby enacted as follows :— 

[a] For S O. R., see Gazette of India, 1899, Pt. V, p. 101 ; for Report of the Select Com¬ 
mittee, see ioid, 1900, p. 23; for Proceedings in Council, see ibid., 1899, Pt. VI, pp. 102 
and 242 ; ibid., 1900, p. 21. 

The Act has been declared to be in force in the Khondmals District by the Khondmals 
Laws Regulation, 1936 (4 [IV] of 1936), S. 3 and Sch.; and in the Angul District by the 
Angul Laws Regulation, 1936 (5 [V] of 1936), S. 3 and Sch. 

This Act has been extended to the new provinces and merged States by the Merged 
States (Laws) Act, 1949 (LIX of 1949), S. 3 [LI-1950J and to the States of Manipur, 
Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950, S. 3. [16-4- 
1950]. 

This Act has been applied to the States merged in the State of Bombay by Bom. Act 
IV of 1950 and the old Madhya Pradesh by M. P. Act XII of 1950. 
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This Act, as was in force in the pre-reorganised State of Bombay (excluding the 
transferred territories), is extended to the Hyderabad and Saurashtra areas of the State 

of Bombay by Bom. Act XV of 1959. S. 2 and Bart VI inserted by C P. and Borar Act 
IV of 1939 is repealed in its application to the Vidarbha region of the State by Bom. 
Act XX11I of 1959, S. 2. 

The Act as was in force in the Mahakoshal region has beer, extended to all the other 
regions of the State of Madhya Pradesh by M. P. Act XX111 of 1958, S. 3 tl). 

The Act, as extends to the State of Madras, is extended to the merged States of 
Pudukottai, Banganapalle and Sandur by Madras Act XX\V of 1949, S. 3 ,w e f. L-l- 
1950]; and to the Kanyakumari district and the Miencot<ah taluk ot the Tirunclveli 
district by Madras Act XXII ot 1957, S. 3 [18-12-1957]. 

This Act as amended from time to time and in force in Punjab is exteiuled to the 
territories which were comprised in the State ot Pepsu by Punj. Act V of 1957, S. 4 U) 

[3-4-1957]. 

This Act is extended to the North East Frontier Agency by Reg. Ill of I9H0, S. 3. 


In 

than Prisoners 


its application to the State of Rajasthan this Act has been repealed by the Rajas- 
isoners Act, 1960 (Raj. XXXIX ol 1960), S. 14 [7-11-1960]. 


PART I 


PRELIMINARY 


1. Short title and extent. 

(l) This Act may be called THE PRISONERS ACT, 1900 ; 

*[(2) It extends to the whole of India except [the territories which, imrne- 
diately before the 1st November, 1956, were comprised in Part B States.]] L '[ ] 

°[(3) * * * * * ‘ *] 

la] Substituted for sub-section (2) by A. L. 0._,_ 1950 [20-1-1950]. for 

“Part B States 
following we 

Mysore, P epSU, najauuau, - --- - - **i' in, < (V ION] 

and sub-section (3) were repealed by the Repealing and Amending Act, 1914 (A ot 1J14), 

S. 3 & Sch. II. 

STATE AMENDMENTS 


id for sub-section (2) by A. L. O., 1950 [20-1-1950]. Lb] Substitute* tor 
:es” by 2 A. L. O., 1956 [1-11-1956]. Imirn drately before■Ml-1950 the 
re Part B States, namely, Hyderabad. Jammu and kashmir, Madhya Bharat, 

»su, Rajasthan, Saurashtra and Travancore Cochin. L c] The word and 


ANDHRA PRADESH al , t . . . , . 

In sub-section (2) of section 1, after the expression except the territories which imme¬ 
diately before 1st November 1950 were comprised in Part B States add the expression other 

than the territories specified in sub-section (1) of section 3 of the States Reorganisation Ac, 

1950.”—An. P. Act XXIII of 1958, S. 3 lw. e. f. 1-2-1960]. 

GUJARAT , 

In its application to the State of Gujarat, same as that of Maharashtra. 


MADHYA PRADl SH , „ , , , .. 

In sub-section (2) of section 1 after ‘‘Part B States” add the words other than the Madhya 
Bharat and Sironj regions of the State of Madhya Pradesh. —M. P. Act XXIII ol 19o8, S. 3 

& Sch. 

MADRAS , , , t , 

In its application to the added territories in the State of Madras omit the amendment made 
in sub-section (2) by An. P. Act XXIII of 1958.-Mad. (Added Territories) A. L. O., 1991 [w. 

r. e. f. 1-4-1960]. 


MAHARASHTRA , t , 

In its application to the State of Bombay in sub section (2) of section 1, after the words 
and letter “comprised in Part B States’* add the words “other than the Hyderabad and 
Saurashtra areas of the State of Bombay.”—Bom. Act XV of 1959, S. 4. 


2 . Definitions. 

In this Act, unless there is anything repugnant in the subject or context,— 

(a) “Court” includes a Coroner and any officer lawfully exercising civil, 

criminal or revenue jurisdiction ; and 

(b) “prison" includes any place which has been declared by the State 
Government, by general or special order, to be a subsidiary jail. 

“States" means the territories to which this Act extends.] 

[a] Substituted for the former cl. (c) by 2 A. L. O., 1950 [1-11-1956]. 
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PART II 

General 

3m Officers in charge of prisons to detain persons duly committed to their 
custody. 

The officer in charge of a prison shall receive and detain all persons duly 
committed to his custody, under this Act or otherwise, by any Court, according 
to the exigency of any writ, warrant or order by which such person has been 
committed, or until such person is discharged or removed in due course of law. 

4m Officers in charge of prisons to return writs, etc., after execution or 
discharge. 

The officer in charge of a prison shall forthwith, after the execution of every 
such writ, order or warrant as aforesaid other than a warrant of commitment 
for trial, or after the discharge of the person committed thereby, return such 
writ, order or warrant to the Court by which the same was issued or made, 
together with a certificate, endorsed thereon and signed by him, showing how 
the same has been executed, or why the person committed thereby has been 
discharged from custody before the execution thereof. 


PART III 


PRISONERS IN THE PRESIDENCY-TOWNS 

4 


5. Warrants, etc., to be directed to Police-officers. 

Every writ or warrant for the arrest of any person issued by the High Court 
in the exercise of its ordinary, extraordinary or other criminal jurisdiction 
shall be directed to and executed by a Police-officer within the local limits of 
such jurisdiction. - 

STATE AMENDMENTS 

MADRAS 


In its application to the whole of the State of Madras, S. 5 shall be renumbered as sub- 
s. (1) of that section and after sub-s. (1) as so renumbered add the following sub-section, 
namely,— 


“(2) Every warrant for the arrest of any person issued by a Court of Session shall be 
directed to, and executed by, a police officer within the local limits of its jurisdiction,” 

—Mad. Act XI of 1958, S. 2 [4-9-1958]. 


Section 3 — Note 1 

[1] Court has jurisdiction to enquire into 
treatment of under-trial prisoners and give 
directions to jail authority. 1931 Lah 582 
(563, 564) [AIR V 18] : 32 Cri L Jour 988 
(DB). 

[See hotvever 1932 Lah 390 (392) [AIR 
V 19] : 14 Lah 182 : 33 Cri L Jour 531 (DB).] 

[2] Detention of persons convicted under 
S. 302, I. P. C., in Lahore Central Jail pend¬ 
ing their appeals and reference for confirma¬ 
tion of death sentences before the Lahore 
High Court did not become illegal by reason 
of subsequent transfer of the province, in 
which the accused were tried by the Sessions 
Court, into the Indian Dominion. The war¬ 
rant issued by the Sessions Judge under S. 3, 
Prisoners Act, did not lapse because the pro¬ 
vince did not remain part of Pakistan. 1949 
Lah 53 (03) [AIR V 30 C 11] : Pak L R 
(1948) Lah 19 : 50 Cri L Jour 348 (DB). 

[3] When once a person is convicted and 
sent to jail for undergoing sentence, he is to 
be governed by the Prisons Act and the Pri¬ 
soners Act. The effect of the provisions of these 
Acts is that the convicted person shall con¬ 


tinue to remain in the custody of jail official 
till the expiry of his sentence. Sections 60, 01 
and 107, Criminal P. C., are inapplicable to 
the case of a convicted person and the provi¬ 
sions of the above two Acts do not empower a 
Magistrate to transfer a convicted criminal 
prisoner from the custody of the prison to 
that of the police for purposes of investiga¬ 
tion. 1950 Madh B 130 (132) [(S) AIR V 43 
C 59] : 1950 Cri L Jour 619. 


Section 5 — Note 1 

[1] High Court passing sentence on refer¬ 
ence under S. 307, Criminal P. C.—Prisoner 
applying for committal to Presidency jail; 
High Court issuing warrant of commitment to 
Superintendent, Alipore jail—Subsequent re¬ 
moval of prisoner from Alipore jail to Presi¬ 
dency jail — Prisoner applying under S. 491, 
Criminal P. C., for release— Held y that S. 5 
had no application to this case and the com¬ 
mitment was legal as it was not obligatory on 
the High Court to commit the prisoner to the 
Presidency jail. (’02) 29 Cal 280 (297) (FB). 
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MAHARASHTRA 

In its application to the State of Bombay— 

(a) in the heading to Part III for the words “the Presidency-towns” substitute the 
words “Greater Bombay”; 

<b) in section 5— 

(i) after the words "criminal jurisdiction” insert the words "or by the Court of 
Session for Greater Bombay”; 

(ii) after the words “such jurisdiction” add the words “or within the limits of 
Greater Bombay, as the case may be”. 

—Bom. Acts VII of 1949, Ss. 2 and 3 [11-4-1949] read with XV of 1959, Ss. 2 and 3. 

6. Power for State Governments to appoint Superintendents of Presidency 

The P State Government may appoint officers who shall have authority to 
receive and detain prisoners committed to their custody under this part. 

Explanation. — Any officer so appointed, by whatever designation he may be 
styled, is hereinafter referred to as “the Superintendent”. 

*7. Delivery of persons sentenced to imprisonment or death by High Court. 

Where any person is sentenced by the High Court in the exeicise of its 
original criminal jurisdiction to imprisonment or to death, the Court shall 
cause him to be delivered to the Superintendent together with its warrant, and 
such warrant shall be executed by the Superintendent and returned by him to 
the High Court when executed. 

STATE AMENDMENTS 

MADRAS i r n • .. 

In its application to the State of Madras, for section 7 substitute the following section, 

namely,— . . 

“ 7 , Delivery of persons sentenced to imprisonment or death by High Court or Court of 

Session .—Where any person is sentenced by the High Court or by a Court of Session to 
imprisonment for life or to imprisonment or to fdeath, the Court shall cause him to be 

delivered to the Superintendent, together with its warrant, and such warrant shall be 

executed by the Superintendent, and returned by him to the High Court or Court of Ses¬ 
sion, as the case may be, when executed. —Mad. Act XI of 1958, S. 3 [4-0-19o8J. 

MAHARASHTRA 

In its application to the State of Bombay, in section 7— 

(a) for the words “criminal jurisdiction’’ substitute the words ^ or appellate criminal 

jurisdiction or by the Court of Session for Greater Bombay ; 

(b) for “the Court” substitute the words “the High Court or the Sessions Court as the 

case may be,”; • . 

(c) for the words “returned by him to the High Court when executed substitute the 

words “when executed returned by him to the High Court or the Sessions Court, 

as the case may be,”; 

(d) in the marginal note, after the wor ds “Hig 1 ] Court” a« the words_ or Sessions 

Court”.—Bom. Acts VII of 1949, S. 4 [11-4-1949] read with XV of 19o9, Ss. 2 & 3. 

8. Delivery of persons sentenced to transportation by High Court. 

Where any person is sentenced by the High Court in the exercise of its 
original criminal jurisdiction to transportation' b [* *] the Court shall cause 

him to be delivered for intermediate custody to the Superintendent, and the 
transportation' b [* *] of such person shall be deemed to commence from such 

delivery. . , . 

[a] For the interpretation of the expression “transportation” see S. 53A.ok the Penal 
Code, [bl The words “or penal servitude” were omitted by the Criminal Law ^Removal 
of Racial Discrimination) Act, 1949 (XVII of 1949), S. 4 [0-4-1949J. 


MADRAS 


STATE AMENDMENTS 


In its application to the State of Madras, omit section 8^ ^ q£ § 4 [4>0 . ig58]> 


Section 8 — Note 1 

[1] Sections 7 and 8 apply only to cases 
where the prisoner is sentenced by the High 


Court in the exercise of its original criminal 
jurisdiction. (’02) 29 Cal 280 (297) (FB). 
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MAHARASHTRA 

In its application to the State of Bombay, in section 8-~ 

(a) for the words “criminal jurisdiction” substitute the words “or 

jurisdiction or by the Court of Session for Greater Bombay”; 

(b) for 4 the Court” substitute the words “the High Court or the Sessions Court, as the 

case may be,”; 


appellate criminal 


(c) in the marginal note, after the words “High Court” add the words “or the Sessions- 
Court”.—Bom. Acts VII of L949, S. 5 LH-4-1949J read with XV of 1959, Ss. 2 & 3. 


©. Delivery of persons committed by High Court in execution of a decree or 

for contempt 

Where any person is committed by the High Court, whether in execution of 
a decree or for contempt of Court or for any other cause, the Court shall cause- 

him to be delivered to the Superintendent, together with its warrant o£ 
commitment. 

STATE AMENDMENT 

MAHARASHTRA 

In its application to the State of Bombay, in section 9— 

(a) after the words “High Court” insert the words “the Bombay City Civil Court or 

the Court ol Session for Greater Bombay”; 

(b) for the words “the Court” substitute the words “the High Court, the City Court or 
the Sessions Court, as the case may be”; 

(c) in the marginal note, after the words “High Court” insert the words, “City Court 

or Sessions Court”. 

— Bom. Acts VII of 1949, S. 0 [11-4-1949j read with XV of 1959, Ss. 2 & 3. . 

lO. Delivery of persons sentenced by Presidency Magistrates. 

Where any person is sentenced by a Presidency Magistrate to imprisonment, 
or is committed to prison for failure to find security to keep the peace or to be 
of good behaviour, the Magistrate shall cause him to be delivered to the 
Superintendent, together with his warrant. 


STATE AMENDMENT 

MADRAS 

In its application to the State of Madras, for section 10 substitute the following section, 
namely,— 

“10. Delivery of persons sentenced by Pres deucy Magistrates or by any Court constituted 
under lawful authority .—Where any person'is sentenced by a Presidency Magistrate or by 
any Court constituted under lawful authority to imprisonment, or is committed to prison 
for failure to find security to keep the peace or to be of good behaviour, the Magistrate- 
or the Court shall cause him to be delivered to the Superintendent, together with his or its 

warrant.”—Mad. Act XI of 1958, S. 5 [4-0-1958]. 


11* Delivery of persons committed for trial by High Court. 

Every person committed by a Magistrate, a [or Justice of the Peace] for trial 
by the High Court in the exercise of its original criminal jurisdiction shall be 
delivered to the Superintendent, together with a warrant of commitment^ 
directing the Superintendent to produce such person before the Court for trial;, 
and the Superintendent shall, as soon as practicable, cause such person to be^ 
taken before the Court at a criminal session thereof, together with the warrant 
of commitment, in order that he may be dealt with according to law. 

[a] Substituted for the words “Justice of the Peace or Coroner” by the Coroners 
(Amendment) Act, 1908 (IV of 1908), S. 11. 


Section 9 — Note 1 Section 11 — Note 1 

[1] Section 9 has no application where the [1] The Superintendent of jail in which the 
rnsoner is sentenced and not committed. (’02) prisoner is, is required to produce the prisoner 
29 Cal 280 (298) (FB). before the Court to which he is committed: 

and not before any other Court. (’04) 1 Cri L- 
- ’ Jour 13 (20) : 31 Cal 1 (DB). 
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STATE AMENDMENTS 

MADRAS ...... 

In its application to the State of Madras, for section II substitute the following section, 

namely,— , „ 

“11. Delivery of persns committed for trial by a Court of Session. Every person com¬ 
mitted by a Magistrate or fustice of the peace for trial by a Court of Session, shall be deli¬ 
vered to the Superintendent, together with a warrant of commitment •directing the 
Superintendent to produce such person before the Court lor trial, and the^Superintendent 
shall, as soon as practicable, cause such oerson to be taken before the Court whenever 
required together with the warrant of commitment, in order that he may be dealt with 

according to law.”—Mad. Act XI of 1958, S. 8 i4-0 L958j. 

MAHARASHTRA 

In its application to the State of Bombay, in section 11 — 

(a) after the words “criminal jurisdiction” insert the words “or by the Court of Ses¬ 

sion for Greater Bombay”; 

(b) for the words “the Court” substitute, at both the places where they occur, the 

words “the High Court or the Sessions Court, as the case may be ; 

(c) in the marginal note, after the words “High Court” add the words “or Sessions 

C ° U — Bom. Acts VII of 1949, S. 7 [11-4-1949] read with XV of 1959, Ss. 2 & 3. 

Custody pending hearing by High Court under section 350 of the Code 
of Civil Procedure of application for insolvency. 

The High Court may, pending the hearing, under section 350 of the Code of 

Civil Procedure,* 1 of any application for 

judgment-debtor concerned to be delivered to the Superintendent subject to 
the provisions as to release on security of "section 349 of the said Codt, and the 
Superintendent shall detain the said judgment-debtor in safe custody ui.nl he 
is re-delivered to an officer of the High Court for the purpose of being taken 
before it in pursuance of its order, or until he is released in due course of 

law. - . . . 

fa] Act XIV of 1882. This reference should be construed as applying to the Provincial 
Insolvency Act, 1920 (V of 1920,', see S. 83 (2) of that Act. 

13. Delivery of persons arrested in pursuance of warrant of High Couit or 

Civil Court in Presidency-town. 

(1) Every person arrested in pursuance of a writ, warrant or order of the 
High Court in the exercise of its original civil jurisdiction, or m pursuance o 
a warrant of any Civil Court established in a Presidency-town under any law 
or enactment for the time being in force, or in pursuance of a warrant issued 
under section 5, shall be brought without delay before the Court by which or 
by a Judge of which, the writ, warrant or order was issued, awarded or made 
or before a Judge thereof, if the said Court, or a Judge thereof, is then sitting 

for the exercise of original jurisdiction. 

(2) If the said Court, or a Judge thereof, is not then sitting for the exercise 
of original jurisdiction, such person arrested as aforesaid shall, unless a Jud 
of the said Court otherwise directs, be delivered to the Superintendent 
intermediate custody, and shall be brought before the said Court, or a Ju g 
thereof, at the next sitting of the said Court, or of a Judge thereof for the 
exercise of original jurisdiction in order that such person may be dealt with 
accordhig to faw; Li the said Court or Judge shall have power to make or 

award all necessary orders or warrants for that purpose. 

STATE AMENDMENT 

MAHARASHTRA . 

In its application to the State of Bombay, in section 13 , i tlr , . 

(a) in sub-section (1) for the words “a Presidency-town substitute the words Greater 

(b) in°the a marginal note to the said section, for the word “Presidency-town” substitute 

the words “Greater Bombay.” nn - n c 0 * q 

—Rnm Arts VII of 1949. S. 8 111-4-1949] read with XV of 19o9, Ss. 2 & 3. 
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PART IV 


PRISONERS OUTSIDE THE PRESIDENCY-TOWNS 

14. References in this Part to prisons, etc., to be construed as referring 
also to Reformatory Schools. 

In this Part all references to prisons or to imprisonment or confinement shall 
be construed as referring also to Reformatory Schools or to detention therein. 

STATE AMENDMENT 

MAHARASHTRA 

In its application to the State of Bombay, in the heading to Part IV for the words “the 
Presidency-towns” substitute the words “Greater Bombay”. 

—Bom. Acts VII of 1949, S. 9 [11-4-1949] read with XV of 1959, Ss. 2 & 3. 


a [lS. Power for officers in charge of prisons to give effect to sentences of 
certain Courts. 

(l) Officers in charge of prisons outside the Presidency-towns may give effect 
to any sentence or order or warrant for the detention of any person passed or 
issued— 

(a) by any Court or tribunal acting, whether within or without the States 
under the general or special authority of the Central Government, or of 
any State Government, or of the Government of Burma, or by any Court 
or tribunal, which was before the commencement b of the Constitution 
acting under the general or special authority of His Majesty, or of the 
Crown Representative; or 


(b) before the 26th January, 1950, by any Court or tribunal in any Indian 
State— 

(i) if the presiding Judge, or if the Court or tribunal consisted of two 

or more Judges, at least one of the Judges, was an officer of the 
Crown authorised to sit as such Judge by the State or the Ruler 
thereof or by the Central Government or the Crown Represen¬ 
tative ; and 

(ii) if the reception, detention or imprisonment in any Province of 
India of persons sentenced by any such Court or tribunal had 
been authorised by general or special order by the State Gover- 
ment : °[ * ] 


'[(c) ****** *]. 

Provided that effect shall not be given to any sentence or order or warrant 
for detention passed or issued by any Court or tribunal in Burma without the 
previous sanction of the State Government concerned. 

(2) Where a Court or tribunal of such an Indian State as aforesaid had 
passed a sentence which could not have been executed without the concur¬ 
rence of an officer of the Crown, and such sentence had been considered on the 
merits and confirmed by any such officer specially authorised in that behalf, 
such sentence, and any order or warrant issued in pursuance thereof, shall be 
deemed to be the sentence, order or warrant of a Court or tribunal acting under 
he authority of the Central Government or the Crown Representative.] 

[a] Substituted by A. L. O., 1950 [26-1-1950]. [b] That is, 26th January, 1950. [c] The 
word ‘or’ and cl. (c) were omitted by 2 A. L. O., 1956 [1-11-1956]. 

STATE AMENDMENT 

MAHARASHTRA 

In its application to the State of Bombay, in section 15, in sub-s. (1) for the words “the 
Presidency-towns” substitute the words “Greater Bombay”. 

—Bom. Acts VII of 1949, S. 10 [11-4-1949] read with XV of 1959, Ss. 2 & 3 


16. Warrant of officer of such Court to be sufficient authority. 

A warrant under the official signature of an officer of such Court or tribunal 
as is referred to in section 15 shall be sufficient authority for holding; any 
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person in confinement, or for sending any person for transportation," in pursu¬ 
ance of the sentence passed upon him. 

fa] For the interpretation of the expression ‘transportation’, sea S. 53A of the Penal 

Code. 

STATE AMENDMENT 

MADRAS 

In its application to the State of Madras, in section 10 for the words “for transportation” 
substitute the words “for imprisonment for life”. — Mad. Act XI of 1958, S. 7 [4-6-1958J. 

17. Procedure where officer in charge of prison doubts the legality of 

warrant sent to him for execution under this Part. 

(1) Where an officer in charge of a prison doubts the legality of a warrant 
or order sent to him for execution under this Part, or the competency of the 
person whose official seal or signature is affixed thereto to pass the sentence 
and issue the warrant or order, he shall refer the matter to the State Govern¬ 
ment, by whose order on the case he and all other public officers shall be 
guided as to the future disposal of the prisoner. 

(2) Pending a reference made under sub-section (1), the prisoner shall be 
detained in such manner and with such restrictions or mitigations as may be 
specified in the warrant or order. 

18. Execution in the States of certain capital sentences not ordinarily 

executable there. 

(1) Where a "[Court established by the authority of the Central Govern¬ 
ment] exercising, in or with respect to territory beyond the limits of the States, 
jurisdiction which b [the °[Central Government]] has in such territory,— 

(a) has sentenced any person to death, and, 

(b) being of opinion that such sentence should, by reason of there being in 

such territory no secure place for the confinement of such person or no 
suitable appliances for his execution in a decent and humane manner, 
be executed in the States has issued its warrant for the execution of 
such sentence to the officer in charge of a prison in the States, 
such officer shall, on receipt of the warrant, cause the execution to be carried 
out at such place as may be prescribed therein in the same manner and subject 
to the same conditions in all respects as if it were a warrant duly issued under 
the provisions of section 381 of the Code of Criminal Procedure, 1898. 

(2) The prisons of which the officers in charge are to execute sentences 
under any such warrants as aforesaid d [shall in each State be such as the State 
Government] may, by general or special order, direct. 

•\f3) * * * * * * *] 

[a] Substituted “for British Court” by A. C. A. O. 1948. [b] Substituted for “the Gover¬ 
nor-General in Council” by A. O., 1937. [c] Substituted for “Crown” by A.C.A.O., 

1948. [d] Substituted for the words “shall be such as the Governor-General in Council 
or a Local Government authorised by the Governor-General in Council in this behalf” 
by A.O., 1937. [e] Sub-section (3) and the Proviso thereto were omitted by the A.L.O., 

1950. 

PART V 

PERSONS UNDER SENTENCE OF PENAL SERVITUDE 

19 — 27. [ Repealed by the Criminal Law (Removal of Racial Discriminations) 

Act, 1949 (17 of 1949), S. 4 [6.4.1949].] 

PART VI 

REMOVAL OF PRISONERS 

28. References in this Part to prisons, etc., to be construed as referring 

also to Reformatory Schools. 

In this Part, all references to prisons or to imprisonment or confinement 

shall be construed as referring also to Reformatory Schools or to detention 

therein. 
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x [29* Removal of prisoners. 

(1) The b [State Government] may, by general or special order, provide for 

the removal of any prisoner confined in a prison— 

(a) under sentence of death, or 


(b) under, or in lieu of, a sentence of imprisonment or transportation, or 

(c) in default of payment of a fine, or 

(d) in default of giving security for keeping the peace or for maintaining 

good behaviour, 

to any other prison in c [the State d [* * *]]. 


_ (2) 6 [Subject to the orders, and under the control, of the State Government,] 
the Inspector General of Prisons may, in like manner, provide for the removal 
of any prisoner confined as aforesaid in a prison in the State to any other 
prison in the State f [* * *].] 


[a] Substituted for the original section by the Amending Act, 1903 (I of 1903), S. 3 & 
Sc i. II. [bj Substituted tor “Governor General in Council** by A.O., 1937 r1-4-*937]. 
[c] Substitute ' for the words “British India or to any prison in Berar” by A. O., 1937. 
The words “or to any prison in Berai” were added by the Prisoners (Amendment) Act. 
1923 (XVII of 1923), S 2. [di The words “or, with the consent of the State Govern¬ 
ment concerned, to any prison in any other State” were omitted by the Transfer of 
Prisoners Act, 1950 iXXIX of 1950-, S. 4 [12-4-1950]. [e Substituted for “The Local 
Government, and (subject to its orders and under its control)’* by A O., 1937 [1-4-1937]. 
f] The words “or, in the case of a prisoner so confined in a prison in the Central 
Provinces for his removal to any other prison in the Province or to any prison in 
Berar”, which had been added by Act XVII oi 1923, S. 2, were omitted by A.O., 1937 
[1-4-1937]. 

STATE AMENDMENT 


MADRAS 


In its application to the State of Madras, in section 29— 

(i) in sub-section ( 1), in clause '&•, for the words “or transportation” substitute the 

words “or imprisonment for life”; 

(ii) after sub-section (2), add- the following sub-section, namely,— 

u (3) Subject to the orders, and under the control, of the State Government, any 
person who is detained in custody in a prison pending inquiry or trial under any writ, 
warrant or order of any Court may, by order, be directed to be removed— 

(i) from one subsidiary jail to another subsidiary jail in the district, by the Collector of 

the district or by his Personal Assistant (not below the rank of Deputy Collector), 

(ii) from one subsidiary jail to another subsidiary jail within the jurisdiction of a 
Revenue Divisional Officer, by the Revenue Divisional Officer, 

(in) from a subsidiary jail in one district to a subsidiary jail in another district, by the 
Collector of the district from which the person is removed with the consent of the 
Collector of the other district, 

(iv) by the Inspector-General of Prisons— 

(a) from one Central Jail to another Central jail or to a district jail or a subsidiary 
jail ; 

(b) from one district jail to another district jail or a Central jail or a subsidiary jail; or 

(c) from one subsidiary jail to another subsidiary jail or to a district jail or a Central 

jail.* ' — Mad. Act XI of 1958, S. 8 [4-6-1958]. 


30* Lunatic prisoners how to be dealt with. 

(]) Where it appears to the State Government that any person detained or 
imprisoned-under any order or sentence of any Court is of unsound mind, the 
State Government may, by a warrant setting forth the grounds of belief that 
the person is of unsound mind, order his removal to a lunatic asylum or other 
place of safe custody within the State, there to be kept and treated as the State 
Government directs during the remainder of the term for which he has been 
ordered or sentenced to be detained or imprisoned, or, if on the expiration of 
that term it is certified by a medical officer that it is necessary for' the safety 
of the prisoner or others that he should be further detained under medical care 
or treatment, then uutil he is discharged according to law. 

(<?) Where it appears to the State Government that the prisoner has become 
of sound mind, the State Government shall, by a warrant directed to the person 
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'having charge of the prisoner, if still liable to be kept in custody, remand him 
<to the prison from which he was removed, or to another prison within the 
State, or, if the prisoner is no longer liable to be kept in custody, order him to 
be discharged. 

(3) The provisions of section 9 of the “Lunatic Asylums Act, 1858, shall apply 
to every person confined in a lunatic asylum under sub-section (l) after the 
expiration of the term for which he was ordered or sentenced to be detained 
or imprisoned; and the time during which a prisoner is confined in a lunatic 
asylum under that sub-section shall be reckoned as part of the term of detention 
or imprisonment which he may have been ordered or sentenced by the Court 
to undergo. 

h [(4) In any case in which the State Government is competent under 
^ub-section (1) to order the removal of a prisoner to a lunatic asylum or other 
place of safe custody within the State, the State Government may order his 
removal to any such asylum or place within any other State or within c [any 
part of India to which this Act does not extend] by agreement with the State 
Government of such other State d [* * *]; and the provisions of this section 
respecting the custody, detention, remand and discharge of a prisoner removed 
under sub-section (1) shall, so far as they can be made applicable, apply to a 
prisoner removed under this sub-section.] 

[a] See now the Indian Lunacy Act, 1912 (IV of 1912). [b] Substituted for the original 

sub-section (4) by the Devolution Act, 1920 (XXXVIII of 1920), S. 2 & Sch. I. [c] Sub- 
stituted for ‘‘any Part B State” by 2 A. L.'O., 1950 [1-11-1950]. [dj The words “or 
with such State or the Ruler thereof, as the case may be” were omitted , ibid. 

31 . Removal of prisoners from territories under one Local Government to 
territories under another. [Repealed by % the Amending Act f 1903 (l of 1903), S. 4 

and Sch. III.] 

PARTVI-A STATE AMENDMENTS 

BIHAR 

In its application to the State of Bihar, after Part VI insert the following Part, namely,— 

“PART VI-A. 

3I-A. Constitution of District Parole Board.— There shall be established for each district a 
District Parole Board consisting of the District Magistrate, the Superintendent of Police, two 
members of the State Legislature to be nominated by the State Government and the 
Superintendent of the District Jail, or, if there is a Central Jail in the District, the Superintendent 

•of that Jail. 

3L-B. Pielease of prisoners on parole. — (1) The State Government, or any authority to which 
the State Government may delegate its powers in this behalf, may, on recommendation of the 
District Parole Board, direct that a prisoner may be released, either without conditions or upon 
such conditions as may be specified in the direction, for any period not exceeding thirty days 
at a time, excluding the time required for journeys and the days of departure from, and 
•the arrival at, the prison : 

Provided that no prisoner shall be released under this sub-section, unless— 

(a) he has served a period of not less than one year excluding remissions of his sentence; 

(b) his conduct in prison has been, in the opinion of the District Parole Board, uniformly 
good ; 

fc) there is, in the opinion of the District Parole Board, reasonable probability that 
during the period of his release he shall not commit any crime; and 
(d) in the case of a second or subsequent release, not less than six months have elapsed 
from the date of the expiry of his previous release : 

Provided further that no prisoner shall be released under this sub-section more than three 
times. 

(2) The provisions of sub-section (1) shall not apply to a prisoner, 

(i) who has been convicted of an offence specified in the Schedule annexed to this 
Part; or 

(ii) who has been classified as a habitual criminal under the rules made under the 
Prisons Act, 1894, and has had more than three previous convictions. 

IVol. 13.] 2 A.M. 12. 
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(3) The period of release of a prisoner under sub-section (1) shall ccount towards the total' 
period of his sentence, provided that he surrenders on the due date and his conduct has been> 
satisfactory during the period he was outside the jail on parole. 

31-C. Poicer to release prisoners for special reasons. — (1) Notwithstanding anything to the: 
contrary contained in section 31-B or in any other law for the time being in force, the State- 
Government, or any authority to which the State Government may delegate its powers in this 
behalf, may, for any special reasons, direct that a prisoner may be released for a period not, 
exceeding fifteen days (excluding the time required for journeys and the days of departure 
from, or arrival at, the prison), either without conditions or upon such conditions specified in' 
the direction as the prisoner accepts, and may, at any time, cancel his release. 

(2) The authority directing the release of any prisoner under sub-section (1) may require 
him to enter into a bond with or without sureties for the due observance of the conditions- 
specified in the direction. 

(3) If any person released under sub-section (1) fails to fulfil any of the conditions 
imposed upon him under the said sub-section or in the bond entered into by him, the bond 
shall be declared to be forfeited and any person bound thereby shall be liable to the penalty 
thereof ; 

Provided that no prisoner shall, without the special sanction of the State Government, be- 
released under this section, unless— 

(i) he has served at least six months of his sentence including remissions ; 

(ii) his conduct has been, in the opinion of the Superintendent of the Jail in which he' 

is serving his sentence, uniformly good; 

(Hi) he is not a habitual criminal under the rules made under the Prisons Act, 1894 •; 
and 

(iv) the offence for which he has been convicted, does not, in the opinion of the' 
authority directing the release, involve grave moral turpitude or mental depravity. 

31-D. Surrender of a prisoner on the expiry of the period of a temporary release. — (1) Any 
prisoner released under section 31-B, or section 31-C, shall surrender himself to the officer-in¬ 
charge of the prison from which he was released ; and, if the prisoner does not surrender 
himself, he may be arrested by any police officer without a warrant and shall be remanded to 
custody to undergo the unexpired period of his sentence. 

(2) Any prisoner, who does not surrender himself as required by sub-section (1), shall be- 
liable, upon conviction, to be punished with imprisonment of either description for a term, 
which may extend to two years or to a fine which may extend to five hundred rupees, or 
with both. 

31-E. Poicer to make rules. — (1) The State Government may make rules for carrying outr, 
the purposes of this Part. 

(2) In particular and without prejudice to the generality of the foregoing provision such- 
rules may provide for— 

(a) the procedure to be followed in respect of the proceedings for the release o£ 

prisoners ; 

(b) the conditions of release of prisoners including conditions for supervision during . 

the period of such release ; 

(c) travelling allowances for prisoners during the period of release ; 

(d) restrictions on the movements of prisoners during the period of release ; and 

(e) travelling allowances for non-official members attending the meetings of the District. 

Parole Board. 

■ ■■» ■■ ■ ■ ■ r 

THE SCHEDULE 
[See Section 31-B (2).] 

1. An offence punishable under section 119 of the Indian Penal Code. 

2. An offence punishable under section 121, 121-A, 122,123, 128 or 130 of the Indian-* 

Penal Code. 

3. An offence punishable under section 131 or 132 of the Indian Penal Code. 

4. An offence punishable under section 19 or 195 of the Indian Penal Code. 

5. An offence punishable under section 232, 235, 238 or 240 of the Indian Penal Code. 

6. An offence punishable under section 302, 303, 304, 306 or 307 of the Indian Penal- 

Code. 

7. An offence punishable under section 313, 314 or 316 of the Indian Penal Code. 

8. An offence punishable under section 364, 366, 366-A, 360-B, 367 or 372 of the Indian* 

Penal Code. 

9. An offence punishable under section 376 or 377 of the Indian Penal Code. 

10. An offence punishable under section 392, 394, 395, 396, 397, 398, 399 or 400 of the- 

Indian Penal Code. 

11. Any conspiracy to commit or any attempt to commit or any abetment of any of the- 

aioresaid offences.” —Bihar Act XXIII of 1956, S. 2 [10-10-1956]. 
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MADHYA PRADESH 

In its application to the State of Madhya Pradesh, after Part VI of the Prisoners Act, 
1900, the following Part shall be deemed to be inserted , namely 

“PART VI-A 

Temporary Release of Prisoners ” 

31-A. (1) Temporary release of prisoners. — The State Government or any authority to 
which the State Government may delegate its power in this behalf may, subject to such condi¬ 
tions as may be prescribed by rules, release, temporarily for a period not exceeding ten days 
in a year excluding the time required for journeys and the days of departure from, and the 
arrival at the prison, any prisoner who has been sentenced to a term of imprisonment of not 
less than three years. 

(2) The provisions of sub-section (1) shall not apply to a prisoner who has been classified 
as an habitual criminal for the purpose of the rules for the time being in force made under the 
Prisons Act, 1894, or the same Act, as applied to Berar, and who has had more than three 

previous convictions. 

(3) No prisoner shall be released under sub-section (1) unless— 

(a) he has, at the time of his release, served one-half of his sentence including remission 

or a period of not less than two years of his sentence, including remission, which¬ 
ever is less ; 

(b) his conduct in prison has been good ; and 

(c) twelve months have elaosed from the date of the expiry of the period of his previous 

release, it any, under this section. 

(4) The period of release of a prisoner under sub-section (1) shall not count towards the 
total period of his sentence. 

31-B. Surrender by prisoner after the release period . — (1) On the expiry of the period for 
which a prisoner was released under sub-section (1) of section 31-A he shall surrender himself 
to the officer in charge of the prison from which he was released. 

(2) If a prisoner does not surrender himself as required by sub-section (1), he may be 
arrested by any police officer without a warrant and shall be remanded to undergo the 
unexpired portion of his sentence. 

31-C. Penalty . — Any prisoner who does not surrender himself as required by sub-sec¬ 
tion (1) of section 31-B shall be liable upon conviction to be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, or with both.” 

-C. P. and Berar Act IV of 1939, S. 2 [2-6-1939] 
read with M. P. Act XXIII of 1958, S. 3 (1). 

WEST BENGAL 

In its application to West Bengal, after Part VI insert the following Part, namely,— 

“PART VI-A 

Temporary Release of Prisoners . 

31-A. Temporary release of prisoners. — (1) The State Government or such authority as 
the State Government may empower in this behalf may, subject to the provisions of this Part 
and to such conditions as may be prescribed by rules made under section 31-C, at any time, 
release, temporarily for a period not exceeding one month excluding the time required for 
journey from and to the prison, any prisoner who, having been sentenced to imprisonment 
for a term of more than two years, has actually undergone imprisonment for not less than 

one year : 

Provided that before a prisoner is released under this sub-section he shall have to execute 
a bond, with or without sureties as the State Government or other authority making the order 
of release may determine, for good behaviour during the period of release and for observing 
the conditions of the release : 

Provided further that a prisoner who has previously been temporarily released under this 
sub-section shall not again be so released unless after his return to prison from the last 
temporary release there shall have elapsed— 

(a) in the case of a prisoner sentenced to imprisonment for a term of less than five 

years, a period of one year, or 

(b) in the case of a prisoner sentenced to imprisonment for a term of five years or more, 

a period of two years. 

Explanation. — In this Part “prisoner” does not include a person convicted of any offence 
under Chapter VI or Chapter VII or under any of sections 392 to 402 (inclusive), of the Indian 
Penal Code or classified as a habitual criminal for the purpose of the rules tor the time 
being in force made under the Prisons Act, 1894. . 

(2) No prisoner shall be released under sub-section (1) unless — 

(a) he shall have, after the expiry of the period of release, at least one year of further 
imprisonment to undergo ; 
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(b) he has undergone, with remission earned, imprisonment for— 

(i) in the case of a prisoner sentenced to imprisonment for a term of less than five 

years, half the period of his sentence, or 

(ii) in the case of a prisoner sentenced to imprisonment for a term of five years or 
more, half the period of his sentence or a period of three years, whichever is 

less; 

(c) the officer in charge of the prison certifies that the conduct of the prisoner in the 

prison has been good. 

(3) Every prisoner shall, when released under sub-section (1), remain within West Bengal 
during the period of such release. 

(4) The provisions of sections 514, 514 A, 514B and 515 of the Code of Criminal Procedure, 
1898 shall, as far as may be, apply in respect of bonds executed, with or without sureties, in 
pursuance of the first proviso of sub-section (1), 

(5) The order granting release may be cancelled by the State Government or other autho¬ 
rity making the order for any reason considered sufficient by it and shall be so cancelled if, 
during the period of release, the prisoner contravenes any of the conditions of the release or 

commits any offence. 

(6) Subject to the provisions of sub-section (2) of section 31B, the period of release of a 
prisoner under sub section (1) shall count towards the total period of his sentence. 

31B. Surrender by prisoner after release period.— (1) On the expiry of the period for 
which a prisoner is released under sub-section (1) of section 31 A, he shall surrender himself 
to the officer-in-charge of the prison from which he is released. 

(2) If a prisoner does not surrender himself as required by sub-section (1), he may be 
arrested by any police officer without a warrant and shall be remanded to undergo the un¬ 
expired portion of his sentence (the period of release not being counted towards the total 
period of his sentence) and shall also be punishable under section 40 of the Prisons Act, 1894, 
as if he had committed a prison-offence referred to in section 45 of that Act. 

3IC. Power to make rules.—(1) The State Government may make rules for carrying out 
the purposes of this Part. 

(2) In particular and without prejudice to the generality of the foregoing provision such 
rules may provide for— 

(a) the procedure to be followed in respect of the proceedings for the release of prisoners 
under section 31 A; 

(b) the conditions of release of prisoners under section 31A including conditions for 
supervision during the period of such release; 

(c) travelling allowances for prisoners during the period of release under section 31A; 


and 

(d) restrictions on the movements 

tion 31A.” 


: prisoners during the period of release under sec- 
_ W P AH XTTT of 1955. S. 3 M9-4.19551. 


V 


PART VII 

PERSONS UNDER SENTENCE OF TRANSPORTATION* 1 

32. Appointment of places for confinement of persons under sentence of 
transportation and removal thereto. 

The b [State Government] may appoint places within °[the State] to 
which persons under sentence of transportation** shall be sent; and the b [State 
Government], or some officer duly authorised in this behalf by the b [State 
Government], shall give orders for the removal of such persons to the places 
so appointed, except when sentence of transportation** is passed on a person 
already undergoing transportation** under a sentence previously passed for 
another offence. 

& [(2) In any case in which the State Government is competent under sub¬ 
section (1) to appoint places within the States and to order the removal thereto 
of persons under sentence of transportation** the State Government may appoint 
such places in any other State by agreement with the State Government of that 
State, and may by like agreement give orders or duly authorise some officer to 
give orders for the removal thereto of such persons.] 

[aa] For the interpretation of the expression ‘transportation’, see S. 53A of the Penal 
Code, [a] Section 32 was re-numbered as sub-section (1) of that section by the Devolu- ( 
tion Act, 1920 (XXXVIII of 1920), S. 2 and Seh. I. [b] Substituted for ‘Governor- 
General-in-Council”, ibid, [c] Substituted for “British India”, ibid, [d] Inserted, ibid. 
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STATE AMENDMENT 


MADRAS 

In the application of the Act to the State of Madras, omit Part VII. 

-Mad. Act XI of 1958, S. 9 [4-0-1958]. 


PART VIII 

DISCHARGE OF PRISONERS 

33 . Release, on recognizance, by order of High Court, of prisoner recom¬ 
mended for pardon. 

a [Any High Court] may, in any case in which it has recommended to Govern¬ 
ment the granting of a free pardon to any prisoner, permit him to be at liberty 

on his own recognizance. 

[a] Substituted for “Any Court which is a High Court for a Part A State” by 2 A. L. O. 
1956 [1-11-1950]. 


PART IX 

PROVISIONS FOR REQUIRING THE ATTENDANCE OF PRISONERS AND 

OBTAINING THEIR EVIDENCE 

34—52. [Repealed by the Prisoners (Attendance in Courts) Act, 1955 (32 of 

1955), S. 10.] 

53. Repeals. [Repealed by the Repealing and Amending Act, 1914 (10 of 1914), 

S. 3 and Sch. II ] 

THE FIRST SCHEDULE. [Repealed by the Prisoners (Attendance in Courts) 
Act, 1955 (32 of 1955), S. 10.] 

THE SECOND SCHEDULE. [ Repealed, Ibid.] 

THE THIRD SCHEDULE. [Repealed by the Repealing and Amending Act, 
1914 (10 of 1914), S. 3 and Sch. II.] 


[THE] PRISONERS (ATTENDANCE IN COURTS) ACT, 1955 

(ACT XXXII of 1955) 

[The Act printed here is as on 15-2-1961.] 

CONTENTS 


Sections 

1. Short title, extent and commence¬ 

ment. 

2. Definitions. 

3. Power of Courts to require ap¬ 

pearance of prisoners to give 
evidence or answer a charge. 

4. Power of State Government to 

exempt certain persons from 
operation of section 3. 

5. Prisoners to be brought up. 

6. Officer in charge of prison when 


to abstain from carrying out 
order. 

7. Commissions for examination of 

prisoners. 

8. Certain provisions of the Code of 

Criminal Procedure and the 
Code of Civil Procedure to 
apply. 

9. Power to make rules. 

10. [Repeal.] 

THE FIRST SCHEDULE. 

THE SECOND SCHEDULE. 


STATEMENT OF OBJECTS AND REASONS 


“Part IX of the Prisoners Act, 1900, deals 
with the attendance of prisoners and obtain¬ 
ing their evidence in Courts. Some of the 
provisions in this Part for securing the 
attendance of a prisoner in Court to give evi¬ 
dence or to stana his trial, are cumbersome 
and result in avoidable delay in the trial of 


criminal cases and in needless detention of 
prisoners who are already under trial. 

The Bill seeks to simplify the procedure for 
securing the attendance of prisoners in Courts 
by repealing Part IX of the Prisoners Act and 
re-enacts its provisions with suitable modi¬ 
fications as a separate law while extending at 
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the same time the provisions of this law to 
the whole of India except Jammu and 
Kashmir. The Bill provides that any civil or 
criminal Court may, if it thinks that the evi¬ 
dence of any person confined in any prison is 
material in respect of any matter pending 
before it, make an order in the prescribed 
form and send that order direct to the officer- 
in-charge of the prison who will be required 
to comply with it. It will not be necessary, 
as at present,*; to send such an order to the 
District or Sub-Divisional Magistrate of the 
area where the prison is situated or to the 
Government of the State if the prisoner is in 
a different State. No civil Court may, how¬ 
ever, make an order in respect of a person 

ACT HOW AFFECTED BY 
—Adapted by 3 A. L. O., 1956. 


confined in a prison situate outside the State 
in which the Court is held. In such cases, a 
commission may suffice. The Bill also pro¬ 
vides (as in section 43 of the present Act) 
that in. certain circumstances and subject 
to certain exceptions the officer-in-charge of 
the prison may abstain from carrying out the 
order, as for example, where the prisoner is 
unfit to be removed by reason of sickness or 
other infirmity or is under committal for trial 
or is in custody for a period which would 
expire before the date on which he is required 
to be produced before the Court.” 

—Gaz. Ind., 1953, Extra., Pt. II-Sec. 2, 
page 1165. 

IBSEOUENT LEGISLATION 


[THE] PRISONERS (ATTENDANCE IN COURTS) ACT, 1955 

(ACT XXXII OF 1955) a 

[20th September , 1955.] 

An Act to provide for the attendance in Courts of persons confined in prisons for 

obtaining their evidence or for answering a criminal charge. 

BE it enacted by Parliament in the Sixth Year of the Republic of India as 
follows :— 

[a] For Statement of Objects and Reasons, see Gaz. Ind., 1953, Extra., Pt. II-Sec. 2, 
page 1165. 


1. Short title, extent and commencement. 

(1) This Act may be called THE PRISONERS (ATTENDANCE IN COURTS) 

ACT, 1955. 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 

(3) It shall come into force on such date 3, as the Central Government may, 

by notification in the Official Gazette, appoint. 

[a] The date so appointed is 1st January 1956, see S. R. O. 3447, dated 8-11-1955 publi- 
shed in Gaz. Ind., 1955, Pt. II-Sec. 3, page 2229. 


2. Definitions. 

In this Act— 

(a) “confinement in a prison” — references to confinement in a prison, by 
whatever form of words, include references to confinement or detention 
in a prison under any law providing for preventive detention, 

(b) “prison” includes— 

(i) any place which has been declared by the State Government, by 
general or special order, to be a subsidiary jail; and 
(ii) any reformatory, Borstal institution or other institution of a like 
nature; 

a [fcJ “State Government”, in relation to a Union territory, means the ad¬ 
ministrator thereof.] 

[a] Substituted, by 3 A. L. O., 1956 [1-11-1956]. 

3. Power of Courts to require appearance of prisoners to give evidence or 

answer a charge. 

(1) Any civil or criminal Court may, if it thinks that the evidence of any 
person confined in any prison is material in any matter pending before it, 
make an order in the form set forth in the First Schedule, directed to the 
officer in charge of the prisou : 

Provided that no civil Court shall make an order under this sub-section in 
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respect of a person confined in a prison situated outside the State in which the 
Court is held. 

(2) Any criminal Court may, if a charge of an offence against a person 
confined in any prison is made or pending before it, make an order in the form 
set forth in the Second Schedule, directed to the officer in charge of the prison. 

(3) No order made under this section by a civil Court which is subordinate 
^to a District Judge shall have effect unless it is counter-signed by the District 
Judge; and no order made under this section by a criminal Court which is 
inferior to the Court of a Magistrate of the first class shall have effect unless it 
is countersigned by the District Magistrate to whom that Court is subordinate 
or within the local limits of whose jurisdiction that Court is situate. 

(4) For the purposes of sub-section (3), a Court of Small Causes outside a 
presidency town or the city of Hyderabad shall be deemed to be subordinate 
ito the District Judge within the local limits of whose jurisdiction such Court 
is situate. 


4 . Power of State Government to exempt certain persons from operation 

of section 3. 

(1) The State Government may, having regard to the matters specified in 
sub-section (2), by General or special order, direct that any person or class of 
persons shall not be removed from the prison in which he or they may be 
confined, and thereupon so long as any such order remains in force, the provi¬ 
sions of section 3 shall not apply to such person or class of persons. 

(2) Before making an order under sub-section (l), the State Government 
shall have regard to the following matters, namely :— 

(a) the nature of the offence for which or the grounds on which the 

confinement has been ordered in respect of the person or class of persons; 

(b) the likelihood of the disturbance of public order if the person or class of 

persons is allowed to be removed from the prison ; 

(c) the public interest, generally. 

5 . Prisoners to be brought up. 

Upon delivery of any order made under section 3 to the officer in charge of 
the prison in which the person named therein is confined, that officer shall 
cause him to be taken to the Court in which his attendance is required, so as 
to be present in the Court at the time in such order mentioned, and shall cause 
him to be detained in custody in or near the Court until he has been examined 
or until the judge or presiding officer of the Court authorises him to be taken 
back to the prison in which he was confined. 


©• Officer in charge of prison when to abstain from carrying out order. 
Where the person in respect of whom an order is made under section 3— 

(a) is, in accordance with the rules made in this behalf, declared to be unfit 

to be removed from the prison where he is confined by reason of sick¬ 
ness or other infirmity ; or 

(b) is under committal for trial; or 


(c) is under remand pending trial or pending a preliminary investigation ; or 

(d) is in custody for a period which would expire before the expiration of 

the time required for removing him under this Act and for taking him 
back to the prison in which he is confined ; 

<the officer in charge of the prison shall abstain from carrying out the order and 
shall send to the Court from which the order had been issued a statement of 
reasons for so abstaining : 


Provided that such officer as 


aforesaid shall not so abstain where— 


(i) the order has been made by a criminal Court; and 
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(ii) the person named in the order is confined under committal for trial or 
under remand pending trial or pending a preliminary investigation and 
is not declared in accordance with the rules made in this behalf to be- 
unfit to be removed from the prison where he is confined by reason of 
sickness or other infirmity ; and 

(Hi) the place, where the evidence of the person named in the order is 
required, is not more than five miles distant from the prison in which he 
is confined. 

7 . Commissions for examination of prisoners. 

In any of the following cases, that is to say,— 

(a) where it appears to any civil Court that the evidence of a person confin¬ 

ed in a prison is material in any matter pending before it and that the- 
attendance of such person in Court cannot be secured by reason of the 
provisions of section 6 or of an order under section 4 or of the District 
Judge declining under sub-section (3) of section 3 to countersign an 
order for removal; or 

(b) where it appears to any civil Court as aforesaid that the evidence of a 

person confined in a prison which is situated outside the State in which,., 
or is more than fifty miles distant from the place at which, such Court 
is held is material in any such matter ; 

the Court may, if it thinks fit, issue a commission under the provisions of the 
Code of Civil Procedure, 1908, for the examination of the person in the prison 
in which he is confined. 

8 . Certain provisions of the Code of Criminal Procedure and the Code of 
Civil Procedure to apply. 

Save as otherwise provided in this Act and any rules made thereunder, the 
provisions of the Code of Civil Procedure, 1908, and the Code of Criminal 
Procedure, 1898, as the case may be, shall, so far as may be, apply in relation, 
to the examination on commission or otherwise of any person confined in a 
prison as they apply in relation to the examination on commission of any 
other person. 

9« Power to make rules. 

(1) The State Government may, by notification in the Official Gazette, make 
rules for carrying out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 

power, such rules may provide for_ 

(a) the procedure for obtaining the countersignature of an order made under 
section 3 ; 

(b) the authority by whom and the manner in which a declaration that a 
person confined in prison is unfit to be removed therefrom, may be 
made ; 

(c) the conditions, including payment of costs and charges, subject to which 

an order made under section 3 by a civil Court may be executed ; 

(d) the manner in which a process directed against any person confined in a 
prison issued from any court may be served upon him ; 

(e) the escort of persons confined in a prison to and from courts in which. 

their attendance is required and for their custody during the period of 
such attendance ; 

(f) the amount to be allowed for the costs and charges of such escort; and 

(g) the guidance of officers in all other matters connected with the enforce¬ 
ment of this Act. 
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1 Oa Repeal. 

(1) Part IX of the Prisoners Act, 1900 and the First and Second Schedules to 
the said Act are hereby repealed. 

(2) If immediately before the commencement of this Act, there is in force in 
any Part B State® to which this Act extends any law corresponding to the pro¬ 
visions of this Act, that law shall, in so far as it relates to matters dealt with in 
this Act, stand repealed on such commencement : 

Provided that anything done or any action taken under any such law shall 
be deemed to have been done or taken under the corresponding provisions of 
this Act and shall continue to have effect accordingly, unless and until super¬ 
seded by anything done or any action taken under this Act. 

[a] The following were the Part B States : Hyderabad, Jammu and Kashmir, Madhya 
Bharat, Mysore, Pepsu, Rajasthan, Saurashtra and Travancore-Cochin. 


THE FIRST SCHEDULE 
[See sub-section (l) of section 3] 

Court of 

To the officer in charge of the. (State name of prison). 

You are hereby required to produce , now confined in , under 

safe and sure conduct before the Court of at on the 

day of next by of the clock 

in the forenoon of the same day, there to give evidence in a matter now 

pending before the said Court, and after the said ., ^ 

has then and there given his evidence before the said Court or the said Court 
has dispensed with his further attendance, cause him to be conveyed under 
safe and sure conduct back to the prison. 

The day of 

A.B. 

- (Countersigned) C.D. 

THE SECOND SCHEDULE 
[See sub-section (2) of section 3] 

Court of , i 

To the officer in charge of the...-.. (State name of prison). 

You are hereby required to produce , now confined in , under 

safe and sure conduct before the Court of at on the 

day of next by of the clock 

in the forenoon of the same day, there to answer a charge now pending before 
the said Court, and after such charge has been disposed of or the said Court 
has dispensed with his further attendance, cause him to be conveyed under 

safe and sure conduct back to the said prison. 

The day of 

A.B. 

-- (Countersigned) CfD. 

[THE] PRISONS ACT, 1894 
(ACT IX of 1894) 

[The Act printed here is as on 15-2-1961.] 
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THE SCHEDULE . — [Repealed.] 


STATEMENT OF OBJECTS AND REASONS 


“There are at present four different Acts in 
force for the regulation of jails in British 
India and for the enforcement of discipline 
therein. These Acts differ inter se in various 
important points, namely, as to the jail- 
offences enumerated in them, as to the punish¬ 
ments which might be inflicted for these 
offences, and as to the authorities competent 
to inflict these punishments. In consequence 
divergent systems of jail management have 
grown up in the several provinces, whereby 
there has been a sacrifice of that uniform 
enforcement of sentences of imprisonment 
which effective general administration re- 

? uires. The object of this Bill is to repeal the 
our local Acts and to prescribe a uniform 
system of prison management in India. 


The Bill is mainly (based) on Act XXVI of 
1870, (an Act to amend the law relating to Pri¬ 
sons), which is in force in the North-Western 
Provinces and Oudh, the Punjab, the Central 
Provinces, Coorg and Burma, with amend¬ 
ments embodying the conclusions arrived at 
by the Government of India on the Report of 
the Jail Committee of 1889 and the Report of 
the Prison Conference of 1892, as'stated in 
the Resolution recorded in the Home Depart¬ 
ment of the 9th November, 1892, and in the 
Circular letter to Local Governments and 
Administrations, dated the 25th March, 1893, 
to which it appeared necessary to give legis- 
lativefform.” 

Hi * * * * * 

—Gazette of India, 1894, Part V, Page 14. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


Adapted by A. O., 1937; A. C. A. O., 1948; 
A. L. O., 1950; 2 A. L. O., 1950; Mah. 

A. L. O , 1900. 


(j) West Bengal -by W. B. Act XXII of 
1957; 

Extended by Acts LIX of 1949; XXX of 


Amended by Acts XIII of 1910; X of 1914; 

XVII of 1925; VI of 1930. 

■Amended in its application to— 

(a) Andhra Pradesh by An. P. Act XXIII 

of 1958; 

(b) Assam by Asm. Act XII of 1950; 

(c) Bihar by Bih. Act XXXI of 1950; 

(d) Madhya Pradesh by C. P. & B. Act X 
of 1939; 

(e) Madras by Mad. Acts XIV of 1938; V 

of 1940; XVIII of 1947; XIX of 1947. 

(f) Maharashtra by Bom. Acts XXIII of 

1951; XXVII of 1953; XXXIX of 
1957; XXIII of 1959; XLV of 1959 
Mah. Act XIV of 1900. 

(g) Orissa by Ori. Acts XXIII of 1950 

XXIX of 1958; 

(h) Punjab by Punj. Acts IX of 1920 

XXII of 1957; 

(i) Uttar Pradesh by U.P. Act IX of 1958 


1950. 

—Extended in its application to areas in 
State of— 

(a) Andhra Pradesh by An. P. Act XXIII 

of 1958. 

(b) Bombay by Bom. Acts IV of 1950; 

XXIII of 1959. 

(c) Madhya Pradesh by M. P. Act XII of 

1950. 

(d) Madras by Mad. Acts XXXV of 1949; 

XXII of 1957. 

(e) Punjab by Punj. Acts V of 1950; V of 

1957. 

—Extended to North East Frontier Agency 
by Reg. Ill of I960. 

—Repealed in part by Act I of 1938. 

—Repealed in part in Madhya Pradesh by 
C. P. &: B. Act XV of 1940. 

—Repealed in part by W. B. Act VII of 1948. 


COGNATE ACTS AND PROVISIONS 
See under Prisoners Act, 1900. 
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[THE] PRISONS ACT, 1894 
(ACT IX OP 1894) a 

[22nd March , 1894.] 

An Act to amend the law relating to Prisons . 

WHEREAS it is expedient to amend the law relating to prisons in b [India 
except the territories which, immediately before the 1st November, 1956, were 
comprised in Part B States], and to provide rules for the regulation of such 
prison; It is hereby enacted as follows:— 

[a] For Statement of Objects and Reasons, see Gazette of India, 1894, Pt. V, page 14; for 
Report of the Select Committee, see ibid , page 63. 

This Act has been declared to be in force in the Sonthal Parganas by the Sonthal 
Parganas Settlement Regulation 1872 (III of 1872), S. 3; in the Khondmai District by 
the Khondmals Laws Regulation, 1936 (IV of 1936), S. 3 and Schedule; and in the Angul 
District by the Angul Laws Regulation, 1936 (V of 1936), S. 3 and Schedule. 

For separate treatment of political prisoners in the Central Provinces and Berar, the 
Central Provinces and Berar Prisons (Amendment) Act, 1939 (X of 1939) was passed on 
24-6-1939; but that Act was repealed by S. 2 of the Central Provinces and Berar Prisons 
(Amendment) Repealing Act, 1940 (XV of 1940), and with effect from the date on which 
the Repealing Act came into force, [i.e., from 28-11-1940,] the Prisons Act, 1894, applied 
to C. P. and Berar as if the C. P. and Berar Prisons (Amendment) Act, 1939, had not 
been passed : See C. P. Act XV of 1940, S. 2. 

This Act has, in its application, been extended to— 

(a) the new provinces and merged States by the Merged States (Laws) Act, 1949 (LIX 
of 1949), S. 3 [L1-1950]; 

(b) the States of Manipur, Tripura and Vindhya Pradesh by the Union Territories 

(Laws) Act, 1950 (XXX of 1950), S. 3 [16-4.1950]; 

(c) the transferred territories in the Andhra Pradesh as specified in the States Re¬ 
organisation Act, 1956, S. 3 (1) and as amended in its application to the Andhra 
Pradesh— see An. P. Act XXIII of 1958, S 3 and Sch. [w. e. f. 1-2-1980]; 

(d) the States merged in the State of Bombay by Bom. Act IV of 1950; 

(e) the rest of the State of Bombay as it was in force in the pre*reorganised State of 
Bombay (excluding the transferred territories)— see Bom. Act XXIII of 1959, 
S. 2 (1); 

(f) the States merged in the State of former Madhya Pradesh by M. P. Act XII of 1950; 

(g) the States merged in the State of Madras by Mad. Act XXXV of 1949, S. 3 and 
Sch. [w. e. f. 1-1- 1950]; 

(h) the transferred territory in the State of Madras— see Madras Act XXII of 1957, S. 8 
and Sch. [18-12-1957]; 

(i) the States merged in the State of Punjab by Punj. Act V of 1950; 

(j) the transferred territories, that is, Pepsu in the State of Punjab— see Punj. Act V of 
1957, S. 4 (1) [3-4-1957]; 

(k) the North East Frontier Agency —see Reg. Ill of 1960, S. 3 and Sch. [1-11-1960]. 

[b] Substituted for “Part A States and Part C States” by 2 A. L. O., 1958 [1-11-1956]. 

Immediately before 1-11-1956 the following were Part B States : Hyderabad, Jammu 
and Kashmir, Madhya Bharat, Mysore, Pepsu, Rajasthan, Saurashtra and Travancore- 
Cochin. 

STATE AMENDMENTS 

ANDHRA PRADESH 

In the Preamble after the words and letter “comprised in Part B States” add the words 
and figures “other than the territories specified in sub-section (1) of section 3 of the States 
Reorganisation Act, 1956”. —An. P. Act XXIII of 1958, S. 3 and Sch. [w. e. f. 1-2-1960]. 

GUJARAT 

In its application to the State of Gujarat, the amendment is the same as that of Maha. 
rashtra, except “Gujarat” is to be substituted for “Maharashtra”. 

MADRAS 

In its application to the added territories in the State of Madras, in the Preamble omit the 


Preamble — Note 1 


[1] Once a prisoner is convicted and sent 
to jail he will continue to remain in the cus¬ 
tody of jail official and he is to be governed 
only by the Provisions of the Prisons Act and 
the Prisoners Act. The Magistrate has no 
power to release him from jail or to change 


the nature of his custody, i. e., from custody 
of the prison to that of police custody even 
for the purpose of investigation by police. 
1958 Madh B 130 (131, 132) [(S) AIR V 43 
C 59] : 1956 Cri L Jour 619. 
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words "other than the territories specified in sub-section (1) of section 3 of the States Re¬ 
organisation Act, 1950”, which were added by An. P. Act XXIII of 1958. 

—Mad. (Ad. Ter.) A. L. O., 1901 [w. r. e. f. 1-4-1900], 

MAHARASHTRA 

In its application to the State of Maharashtra, in the Preamble, after the words and letter 
"comprised in Part B States” insert the words and figures "other than any such territories 
forming part of the State of Maharashtra by section 8 of the States Reorganisation Act, 1956”. 

—Bom. Act XXIII of 1959, S. 2 (2) (a). [1-6-1959]. 


CHAPTER I 

PRELIMINARY 


1. Title, extent and commencement. 


(l) This Act may be called THE PRISONS ACT, 1894. 

*{(2) It extends to the whole of India except b [the territories which, imme¬ 
diately before the 1st November, 1956, were comprised in Part B States];] and 

(3) It shall come into force on the first day of July, 1894. 

(4) Nothing in this Act shall apply to civil jails in the bb [State of Maharashtra] 
c [as it existed immediately before the 1st November, 1956] outside the city of 
Bombay, and those jails shall continue to be administered under the provisions 
of sections 9 and 16 (both inclusive) of d Bombay Act 2 of 1874, as amended by 
subsequent enactments. 


[a] Substituted by the A. L. O., 1950 [20-1-1950]. [b] Substituted for “Part B States” 
by 2 A. L. O., 1950 [1-11-1950]. [bb] Substituted for “State of Bombay” by the Central 
Acts on State and Concurrent Subjects (Mah. Ad.) Order, 1900 [1-5-1900]. [c] Inserted, 

ibid, [d] The Civil Jails Act, 1874. 


STATE AMENDMENTS 


ANDHRA PRADESH 

In its application to the State of Andhra Pradesh, in sub-section (v) of section 1 after the 
words and letter “comprised in Part B States” add the words and figures other ^han the 
territories specified in sub-section (1) of section 3 of the States Reorganisation Act, 19oo . 

—An. P. Act XXIII of 1958, S. 3 and Sch. [w. e. f. 1-2-1960]. 


GUJARAT 

In its application to the State of Gujarat, the amendments are the same as those of Maha- 
rashtra, except in sub-section (4), The words “State of Gujarat” are to be substituted tor the 
words “State of Bombay outside Greater Bombay”. 0 n r i . n 

—Rom. Act XXIII of 1959, S. 2 fas adapted]. 


MADRAS , .fit 

In its application to the added territory in the State of Madras, in sub-section (2) ot sec¬ 
tion 1 omit the words and figures “other than the territories specified in sub-section (l) ot sec¬ 
tion 3 of the States Reorganisation Act, 1950”, which were added by An. P. Act XXIII ot 1 J5o. 

—Mad. (Ad. Ter.) A. L. O., 1901 [w. r. e. f. 1-4-1900]. 

MAHARASHTRA c 

In its application to the State of Maharashtra, in section 1, (a) in sub-section (2) after the 
words and letter “comprised in Part B States” insert the words and figures other than any 
such territories forming part of the State of Bombay by section 8 of the States Reorganisation 
Act, 1950”; (b ) delete sub-section (3); (c) in sub-section (4) for the words and figures as it 
existed immediately before the 1st November, 1950 outside the City of Bombay, and those 
jails shall continue to be administered” substitute the words “outside Greater Bombay, ana 
those jails shall be administered”; and (d) in the marginal note for the word p°rnmencement 
substitute the word “application”. —Bom. Act XXIII of 1959, S. 2 (2) (b) [l-0-19o9]. 


2 « Repeal. [Repealed by the Repealing Act, 1938 (1 of 1938), S . 2 and Schedule.] 


3. Definitions. 

In this Act— 

(l) “prison” means any jail or place used permanently or temporarily under 
the general or special orders of a State Government for the detention of 

Section 3 — Note 1 1930 Rang 485 (487) [AIR V 23] : 14 Rang 

8. 8 (1) : Prison 025: 38 Cri L Jour 33 (FB). (Per Roberts 

[1] The Borstal Institution is not a prison C. /., and Leach J ., Dunlcerlay J . Dissenting .) 
within the meaning of the definition in S. 3. [2] Judicial lock-up is a prison. 1924 Lah 
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prisoners, and includes all lands and buildings appurtenant thereto, but 
does not include— 

(a) any place for the confinement of prisoners who are exclusively 

in the custody of the police ; 

(b) any place specially appointed by the State Government under 

section 541 of the a Code of Criminal Procedure, 1882 ; or 

(c) any place which has been declared by the State Government, by 

general or special order, to be a subsidiary jail ; 

[a] See now the Code of Criminal Procedure, 1898 (V of 1898). 

In its application to the North East Frontier Agency, references to the Code of 
Criminal Procedure, 1882, shall, unless the context otherwise requires, be construed as 
references to the corresponding law in force in the N.E-F. Agency—see Reg. Ill of 1960, 
S. 3 & Sch. 

STATE AMENDMENT 


UTTAR PRADESH 


In its application to the State of Uttar Pradesh, in clause (1) of section 3, between the 
words “for the detention” and “of prisoners” insert the words “and reformation”. 

— U. P. Act IX of 1958, S. 2 [27-2-1958]. 

(2) ‘"criminal prisoner” means any prisoner duly committed to custody 
under the writ, warrant or order of any Court or authority exercising 
criminal jurisdiction, or by order of a Court-martial: 

(^“convicted criminal prisoner” means any criminal prisoner under 
sentence of a Court or Court-martial, and includes a person detained in 
prison under the provisions of Chapter VIII of the a Code of Criminal 
Procedure, 1882, or under the Prisoners Act, 1871 : 

[a] See now the Code of Criminal Procedure, 1898 (V of 1898). 

In its application to the North East Frontier Agency, references to the Code of 
Criminal Procedure, 1882, shall, unless the context otherwise requires, be construed 
as references to the corresponding law in force in the N.E.F. Agency — see Reg. Ill 
of 1960, S. 3 & Sch. 

[b] See now the Prisoners Act, 1900 (III of 1900). 


(4) “civil prisoner” means any prisoner who is not a criminal prisoner : 


Clause (4-A) STATE AMENDMENT 

ANDHRA PRADESH 

% 

In its application to the State of Andhra Pradesh in section 3 after clause (4) insert the 
following clause, namely,— 

*\4-A) ‘furlough system’ means the system of releasing prisoners in jails on furlough 
in accordance with the rules for the time being in force 

— An. P. Act XXIII of 1958, S. 3 & Sch. [w.e.f. 1-2-1960]. 

(5) “remission system” means the rules for the time being in force regulating 
the award of marks to, and the consequent shortening of sentences of, 
prisoners in jail: 


Section 3 — Note 1 (contd.) 

257 (258) [AIR V 11] : 4 Lah 448 : 25 Cri L 
Jour 93 (DB). 

[3] Prison does not include police lock-up. 
1956 Madh B 130 (131) [(S) AIR V 43 C 59] : 
1956 Cri L Jour 619. 

S. 3 (2) : Criminal Prisoner 

[4] For the purpose of the application of 
this section, the prosecution must prove that 
the detention of the accused was legal as it 
was sanctioned by a competent authority on 
the basis of an offence charged against nim. 
1959 All 164 (166) [AIR V 46 C 40] : I L R 
(1959) 2 All 1 : 1959 Cri L Jour 283 (DB). (A 
person removed to jail custody merely for 
going on hunger strike is not a criminal pri¬ 
soner within the meaning of S. 3 (2).) 


[5] An under-trial prisoner is a prisoner. A 
person committed to custody in pursuance of 
a warrant or an order of a Court exercising 
criminal jurisdiction though not convicted is 
a criminal prisoner within sub-s. (2) of S. 3. 
1924 Lah 257 (258) [AIR V 11] : 4 Lah 448 : 
25 Cri L Jour 93 (DB). 

[6] An approver is not a convicted person, 
but when his detention is ordered by a Court 
of Law under S. 337 (3), Criminal P. C., he 
comes within the category of ‘Criminal Pri • 
soner,* as defined by S. 3 (2) of the Prisons Act. 
1931 Lah 476 (480) [AIR V 18] : 12 Lah 635 : 
32 Cri L Jour 913 (DB) * 1931 Lah 353 (357) 
[AIR V 18] : 12 Lah 604 : 32 Cri L Jour 785 
(DB). 
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STATE AMENDMENTS 

GUJARAT 

Same as those of Maharashtra. 

MAHARASHTRA 

In its application to the State of Maharashtra, for clause (5) substitute :the following 
clauses, namely,— 

"(5) ‘remission system’ means the system of regulating the award of marks to, and the 
consequent shortening of sentences of, prisoners in jail in accordance with the rules for 
the time being in force ; 

(5A) ‘furlough system’ means the system of releasing prisoners in jail on furlough in 
accordance with the rules for the time being in force 

—Bom. Act XXVII of 1953, S. 2 [13-5-1953]. 

(5B) ‘parole system’ means the system of releasing prisoners in jail on Parole, by 
suspension of their sentences in accordance with the rules for the time being in force ” 

4 - Bom. Act XXIII of 1959, S. 3 (a) L1-6-1959]. 

ORISSA 

In its application to the State of Orissa, els, (5) and (5a) are substituted for cl (5). These 
clauses are the same as those of Maharashtra. —Orissa Act XXIX of 195S, S. 2 [19-11-1958]. 

(6) “history-ticket” means the ticket exhibiting such information as is 

required in respect of each prisoner by this Act or the rules thereunder : 

(7) “Inspector General” means the Inspector General of Prisons : 

(8) “Medical Subordinate” means an Assistant Surgeon, Apothecary or 

qualified Hospital Assistant: and 

STATE AMENDMENTS 

GUJARAT 

Same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Bombay, in section 3 delete clause (8). 

— Bom Act XLV of 1959, S. 2 [21-9-1959]. 

(9) “prohibited article'' means an article the introduction or removal of 
which into or out of a prison is prohibited by any rule under this Act. 


CHAPTER II 

Maintenance and Officers of Prisons 

4. Accommodation for prisoners. 

The State Government shall provide, for the prisoners in the territories 
under such Government, accommodation in prisons constructed and regulated 
in such manner as to comply with the requisitions of this Act in respect of the 
separation of prisoners. 

5« Inspector General. 

An Inspector General shall be appointed for the territories subject to each 
State Government, and shall exercise, subject to the orders of the State 
Government, the general control and superintendence of all prisons situated in 
the territories under such Government. 

STATE AMENDMENTS 

GUJARAT 

Same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Maharashtra, section 5 shall be renumbered as sub-sec¬ 
tion (1) thereof and after the sub-section so renumbered add the following, namely,— 

“(2) The State Government may also appoint one or more Deputy Inspectors-General 
of Prisons for the whole of such territories or any part thereof, and they shall exercise, 
carry out or discharge all or any of the powers, duties and functions of the Inspector- 

Section 4 — Note I 

[1] Section 4 imposes upon the Local Gov- Criminal P. C., in prisons as ordained by that 
eminent the duty of providing for prisoners* Act. 1931 Lah 470 (480) [AIR V 18] : 12 Lah 
accommodation in respect of approvers whose 035 : 32 Cri L Jour 913 (DB). 
detention is ordered under section 337 (3) - 
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General under this Act, or under any law for the time being in force, as the Inspector- 
General may delegate to them, with the prior approval of the State Government.” 

—Bom. Act XXIII of 1959, S. 3 (b) [1-6-1959]. 

©• Officers of prisons. 

For every prison there shall be Superintendent, a Medical Officer (who may 
also be the Superintendent), a Medical Subordinate, a Jailer and such other 
officers as the State Government thinks necessary : 

Provided that a [the State Government of Bombay] may b [* * *] declare 

by order in writing that in any prison specified in the order the office of Jailer 
shall be held by the person appointed to be Superintendent. 

[a] Substituted for “the Governor of Bombay in Council” by A. O., 1937. [b] The 
words “with the previous sanction of the Governor-General in Council” were omitted , 
ibid, 

STATE AMENDMENTS 

GUJARAT 

In its application to the State of Gujarat, in the Proviso to sub-section (1) for “State 
Government of Bombay” the words “State Government of Gujarat” are to be substituted ; the 
rest of the amendments are the same as those of Maharashtra. 

MAHARASHTRA 

In its application to the State of Bombay, in section 6— 

(a) renumber the section as sub-section (1) ; 

(b) in sub-section (1) so renumbered , after the words “a Superintendent” insert the 

brackets and words “(who may be a Deputy Inspector-General of Prisons)” ; 

(c) delete the words “a Medical Subordinate” ; 

(d) in the Proviso for “State Government of Bombay” substitute “State Government 

of Maharashtra” ; 

(e) insert the following as sub-section (2), namely,— 

‘Y 2) Where one or more Deputy Superintendents are appointed for a prison, they shall, 
subject to the general or special orders of the Inspector-General, exercise, carry out or 
discharge all or any of the powers, duties and functions of a Superintendent under this 
Act, or any law for the time being in force, as the Suprintendent may delegate to them.” 

—Bom. Act XLV of 1959, S. 3 [21-9-1959] and Mali. A. C. A. O., 1960 [1-5-1960]. 

PUNJAB 

In its application to the State of Punjab, at the end of section 6 add the following Proviso, 
namely,— 

“Provided further that in the Punjab » the State Government may appoint for any 
prison a Deputy Superintendent instead of a Jailer, and an Assistant Superintendent 
instead of a Deputy or Assistant Jailer, and these officers when so appointed shall exercise 
the same powers, shall discharge the same duties, and shall be subject to the same 
disabilities as Jailers and Deputy or Assistant Jailers respectively.” 

—Punjab Act IX of 1926 [1-9-1926] read with Punj. Act V of 1957, S. 4 (1). 

7. Temporary accommodation for prisoners. 

Whenever it appears to the Inspector General that the number of prisoners 
in any prison is greater than can conveniently or safely be kept therein, and 
it is not convenient to transfer the excess number to some other prison, 

or whenever from the outbreak of epidemic disease within any prison, or 
for any other reason, it is desirable to provide for the temporary shelter and 
safe custody of any prisoners, 

provision shall be made, by such officer and in such manner as the State 
Government may direct, for the shelter and safe custody in temporary prisons 
of so many of the prisoners as cannot be conveniently or safely kept in the 
prison. 

% 

CHAPTER III 

duties of officers 

Generally 

8. Control and duties of officers of prisons. 

All officers of a prison shall obey the directions of the Superintendent ; all 
officers subordinate to the Jailer shall perform such duties as may be imposed 
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on them by the Jailer with the sanction of the Superintendent or be prescribed 
by rules under section ^[59]. 

[a] Substituted for “60” by A. O., 1937. 

9 . Officers not to have business dealings with prisoners. 

No officer of a prison shall sell or let, nor shall any person in trust for or 
employed by him sell or let, or derive any benefit from selling or letting, any 
article to any prisoner or have any money or other business dealings, directly 
or indirectly, with any prisoner. 

10. Officers not to be interested in prison contracts. 

No officer of a prison shall, nor shall any person in trust for or employed by 
him, have any interest, direct or indirect, in any contract for the supply of the 
prison : nor shall he derive any benefit, directly or indirectly, from the sale or 
purchase of any article on behalf of the prison or belonging to a prisoner. 

Superintendent 

11. Superintendent. 

(1) Subject to the orders of the Inspector General, the Superintendent shall 
manage the prison in all matters relating to discipline, labour, expenditure, 
punishment and control. 

(2) Subject to such general or special directions as may be given by the 
State Government, the Superintendent of a prison other than a central prison 
or a prison situated in a presidency-town shall obey all orders not inconsistent 
with this Act or any rule thereunder which may be given respecting the 
prison by the District Magistrate, 1 * and shall report to the Inspector General all 
such orders and the action taken thereon. 

[a] In its application to North East Frontier Agency, reference to the District Magis¬ 
trate shall be construed as reference to the Political Officer or the Additional Political 
Officer of any Division .—see Reg. Ill of 1960 


STATE AMENDMENTS 

ANDHRA PRADESH 

In its application to the State of Andhra Pradesh, in sub-section (2) of section 11, for the 
words “the District Magistrate’* substitute the words “the District Collector”. 

— An. P. Act XXIII of 1958, S. 3 & Sell, [w.e.f. 1-2-1960], 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Bombay, in section 11 in sub-section (2) y delete the words 
“a central prison or”. — Bom. Act XLV of 1959, S- 4 [21-9-1959]. 

12. Records to be kept by Superintendent. 

The Superintendent shall keep, or cause to be kept, the following records :— 

(1) a register of prisoners admitted ; 

(2) a book showing when each prisoner is to be released ; 

(3) a punishment book for the entry of the punishments inflicted on prisoners 

for prison-offences ; 

(4) a visitors' book for the entry of any observations made by the visitors 

touching any matters connected with the administration of the prison; 

(5) a record of the money and other articles taken from prisoners ; 

and all such other records as may be prescribed by rules under section 59 

a j-* * j ^ 

[a] The words and figures “or S. 00” were omitted by A. O., 1937. 


Medical Officer 

13 . Duties of Medical Officer. 

Subject to the control of the Superintendent, the Medical Officer shall have 
charge of the sanitary administration of the prison, and shall perform such 

[Vol. 13.1 2 A.M. 13. 
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“duties as may be prescribed by rules made by the State Government under 
section b [59]. 

[a] For rules as to Medical Officer’s duties under S. 13, see different local Rules and 
Orders, [b] Substituted for “60” by A.O., 1937- 

14 . Medical Officer to report in certain cases. 

Whenever the Medical Officer has reason to believe that the mind of a 
prisoner is, or is likely to be, injuriously affected by the discipline or treatment 
to which he is subjected, the Medical Officer shall report the case in writing, 
to the Superintendent, together with such observations as he may think proper. 

This report, with the orders of the Superintendent thereon, shall forthwith 
be sent to the Inspector General for information. 


15. Report on death of prisoner. 

On the death of any prisoner, the Medical Officer shall forthwith record in a 
register the following particulars, so far as they can be ascertained, namely :— 

(1) the day on which the deceased first complained of illness or was observed, 
to be ill. 


(2) the labour, if any, on which he was engaged on that day, 

(3) the scale of his diet on that day, 

(4) the day on which he was admitted to hospital, 

(5) the day on which the Medical Officer was first informed cf the illness. 

(6) the nature of the disease, 

(7) when the deceased was last seen before his death by the Medical Officer 

or Medical Subordinate, 

(8) when the prisoner died, and 

(9) (in cases where a post-mortem examination is made) an account of the 

appearances after death, 

together with any special remarks that appear to the Medical Officer to be 
required. 

STATE AMENDMENTS 


GUJARAT 


In its application to the State of Gujarat, same as that of Maharashtra. 


MAHARASHTRA 

In its application to the State of Bombay, in section 15 in clause (7) delete the words ‘‘or 
Medical Subordinate”. — Bom- Act XLV of 1959, S. 5 [21-9-1959]. 

i Jailer 

16. Jailer. 

(1) The Jailer shall reside in the prison, unless the Superintendent permits 
him in writing to reside elsewhere. 

(2) The Jailer shall not, without the Inspector General’s sanction in writing, 
be concerned in any other employment. 


17 . Jailer to give notice of death of prisoner. 

Upon the death of a prisoner, the Jailer shall give immediate notice thereof 
to the Superintendent and the Medical Subordinate. 


STATE AMENDMENTS 


GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 


MAHARASHTRA 

In its application to the State of Bombay, in section 17 for the words “Medical Subordi¬ 
nate” substitute the words “Medical Officer”. —Bom. Act XLV of 1959, S. 6 [21-9-19591. 


18. Responsibility of Jailer. 

The Jailer shall be responsible for the safe custody of the records to be kept 
under section 12, for the commitment warrants and all other documents 
confided to his care, and for the money and other articles taken from prisoners. 
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19 . Jailer to be present at night. 

The Jailer shall not be absent from the prison for a night without permission 
in writing from the Superintendent; but, if absent without leave for a night 
from unavoidable necessity, he shall immediately report the fact and the cause 
of it to the Superintendent. 

20 . Powers of Deputy and Assistant Jailers. 

Where a Deputy Jailer or Assistant Jailer is appointed to a prison, he shall, 
subject to the orders of the Superintendent, be competent to perform any of 
the duties, and be subject to all the responsibilities, of a Jailer under this Act 
or any rule thereunder. 

Subordinate Officers 

21. Duties of gate-keeper. 

The officer acting as gate-keeper, or any other officer of the prison, may 
examine anything carried in or out of the prison, and may stop and search or 
cause to be searched any person suspected of bringing any prohibited article 
into or out of the prison, or of carrying out any property belonging to the 
prison, and, if any such article or property be found, shall give immediate 
notice thereof to the Jailer. ^ 

22 . Subordinate officers not to be absent without leave. 

Officers subordinate to the Jailer shall not be absent from the prison without 
leave from the Superintendent or from the Jailer. 

23 . Convict officers. 

Prisoners who have been appointed as officers of prisons shall be deemed to 
be public servants within the meaning of the Indian Penal Code. 


CHAPTER IV 


ADMISSION, REMOVAL AND DISCHARGE OF PRISONERS 


24 . Prisoners to be examined on admission. 

(l) Whenever a prisoner is admitted into prison, he shall be searched, and 
all weapons and prohibited articles shall be taken from him. 


(2) Every criminal prisoner shall also, as soon as possible after admission, be 
examined under the general or special orders of the Medical Officer, who shall 
enter or cause to be entered in a book, to be kept by the Jailer, a record of the 
state of the prisoner’s health, and of any wounds or marks on his person, the 
class of labour he is fit for if sentenced to rigorous imprisonment, and any 
observations which the Medical Officer thinks fit to add. 


(3) In the case of female prisoners the search and examination shall be 
carried out by the matron under the general or special orders of the Medical 
Officer. 


25 . Effects of prisoners. 

All money or other articles in respect whereof no order of a competent 
Court has been made, and which may with proper authority be brought into 
the prison by any criminal prisoner or sent to the prison for his use, shall be 
placed in the custody of the Jailer. 


0 

256. Removal and discharge of prisoners. 

(l) All prisoners, previously to being removed to any other prison, shall be 
examined by the Medical Officer. 

f^JNo prisoner shall be removed from one prison to another unless the 
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Medical Officer certifies that the prisoner is free from any illness rendering 
him unfit for removal. 

(3) No prisoner shall be discharged against his will from prison, if labouring 
under any acute or dangerous distemper, nor until, in the opinion of the 
Medical Officer, such discharge is safe. 


CHAPTER V 

DISCIPLINE OF PRISONERS 

27. Separation of prisoners. 

The requisitions of this Act with respect to the separation of prisoners are 
as follows :— 

(1) in a prison containing female as well as male prisoners, the females shall 
be imprisoned in separate buildings, or separate parts of the same build¬ 
ing, in such manner as to prevent their seeing, or conversing or holding 
any intercourse with, the male prisoners : 

' (2) in a prison wherefhale prisoners under the age of a [twenty-one] are con¬ 
fined, means shall be provided for separating them altogether from the 
other prisoners and for separating those of them who have arrived at 
the age of puberty from those who have not: 

(3) unconvicted criminal prisoners shall be kept apart from convicted crimi¬ 

nal prisoners ; and 

(4) civil prisoners shall be kept apart from criminal prisoners. 

[aj Substituted for “eighteen” by the Prisons (Amendment) Act, 1930 (VI of 1930), S. 2. 

28 . Association and segregation of prisoners. 

Subject to the requirements of the last foregoing section, convicted criminal 
prisoners may be confined either in association or individually in cells or partly 
in one way and partly in the other. 

259. Solitary confinement. 

No cell shall be used for solitary confinement unless it is furnished with the 
means of enabling the prisoner to communicate at any time with an officer of 
the prison, and every prisoner so confined in a cell for more than twenty-four 
hours, whether as a punishment or otherwise, shall be visited at least once a 
day by the Medical Officer or Medical Subordinate. 

STATE AMENDMENTS 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 

MAHARASHTRA _ „ , 

In its application to the State of Bombay, in section 29 for the words or Medical 
Subordinate” substitute the words “or any officer authorised by the Medical Officer in this 
behalf”. — Bom. Act XLV of 1959, S. 7 [21-9-1959]. 

30. Prisoners under sentence of death. 

(1) Every prisoner under sentence of death shall, immediately on his arrival 
in the prison after sentence, be searched by, or by order of, the Jailer and all 
articles shall be taken from him which the Jailer deems it dangerous or inex¬ 
pedient to leave in his possession. : 

(x) Every such prisoner shall be confined in a cell apart from all other 
prisoners, and shall be placed by day and by night under the charge of a guard. 
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CHAPTER VI 

Food, Clothing and bedding of Civil and Unconvicted 

Criminal Prisoners 


31 . Maintenance of certain prisoners from private sources. 

A civil prisoner or an unconvicted criminal prisoner shall be permitted to 
maintain himself, and to purchase, or receive from private sources at proper 
hours, food, clothing, bedding or other necessaries, but subject to examination 
and to such rules as may be approved by the Inspector General. 


32* Restriction on transfer of food and clothing between certain prisoners. 

No part of any food, clothing, bedding or other necessaries belonging to any 
civil or unconvicted criminal prisoner shall be given, hired or sold to any 
other prisoner ; and any prisoner transgressing the provisions of this section 
shall lose the privilege of purchasing food or receiving it from private sources, 
for such time as the Superintendent thinks proper. 

33 . Supply of clothing and bedding to civil and unconvicted criminal 

prisoners. 

(1) Every civil prisoner and unconvicted criminal prisoner unable to provide 
himself with sufficient clothing and bedding shall be supplied by the Superin¬ 
tendent with such clothing and bedding as may be necessary. 

(2) When any civil prisoner has been committed to prison in execution of a 
decree in favour of private person, such person, or his representative, shall, 
within forty-eight hours after the receipt by him of a demand in writing, pay 
to the Superintendent the cost of the clothing and bedding so supplied to the 
prisoner ; and in default of such payment the prisoner may be released. 


STATE AMENDMENTS 


ANDHRA PRADESH 

In its application to the State of Andhra Pradesh, same as that of Madras. 

— Mad. Act XIX of 1947, S. 2 read with An. P. Act XXIII of 1958, S. 3 & Sch. 

[w.e.f. 1-2-1960]. 


MADRAS 

In its application to the State of Madras, in section 33 for sub-sect. (2) substitute the 
following, namely, — 

“(2) When a civil prisoner has been committed to prison by a Court in execution of 
any decree or order in favour of a private person, such person shall immediately deposit or 
cause to be deposited in Court, to meet the cost of the prisoner’s clothing and bedding, 
such amount as may be fixed by the Court in accordance with the rules, if any, made by 
the State Government in that behalf ; and in default of such deposit, the prisoner may be 
released* 9 * 

—Mad. Act XIX of 1947, S. 2 [7-11-1947] read with XXXV of 1949 and XXII of 1957. 


Section 31 — Note 1 

[I] A person who is merely arrested on 
suspicion during the course of a police inves¬ 
tigation cannot be placed on a worse footing 
than an unconvicted criminal prisoner to 
whom such amenities are allowed under Ss. 31 
to 33 of the Prisons Act and the conduct of 
the police in refusing to allow legal advisers 
of accused to interview him and the relatives 
to supply him food and clothing during police 
investigation held was unjustifiable. 1932 Lah 
13 (14) IA I R V 19] : 12 Lah 211 : 32 Cri L 
Jour 1022. 


Section 33 — Note 1 

[1] When a civil prisoner was released by 
the Jail authorities tor non-supply of the 
clothing to be supplied to him under S. 33 
but it was discovered that the requisition on 
the arresting creditor was wrongly addressed 
and did not reach him till four days after the 
petitioner was released, the release was held 
due to a mistake of the jail authorities and 
not for any default of the decree-holder under 
S. 33. (’12) 0 Low Bur Rul 0L ^02). 
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CHAPTER VII 
EMPLOYMENT OF PRISONERS 
34. Employment of civil prisoners. 

(1) Civil prisoners may, with the Superintendent’s permission, work and 
follow any trade or profession. 

(2) Civil prisoners finding their own implements, and not maintained at the 
expense of the prison, shall be allowed to receive the whole of their earnings ; 
but the earnings of such as are furnished with implements or are maintained 
at the expense of the prison shall be subject to a deduction, to be determined 
by the Superintendent, for the use of implements and the cost of maintenance. 

33 » .Employment of criminal prisoners. 

(1) No criminal prisoner sentenced to labour or employed on labour at his 
own desire shall, except on an emergency with the sanction in writing of the 
Superintendent, be kept to labour for more than nine hours in any one day. 

(2) The Medical Officer shall from time to time examine the labouring 
prisoners while they are employed, and shall at least once in every fortnight 
cause to be recorded upon the history-ticket of each prisoner employed on 
labour the weight of such prisoner at the time. 

(3) When the Medical Officer is of opinion that the health of any prisoner 
suffers from employment on any kind or class of labour, such prisoner shall 
not be employed on that labour but shall be placed on such other kind or class 
of labour as the Medical Officer may consider suited for him. 

. KIT __ STATE AMENDMENT 

ANDHRA PRADESH 

In its application to the State of Andhra Pradesh, in sub-sect. (1) of section 35, for the 
words nine hours” substitute the words “eight hours”. 

— An. P. Act XXIII of 1958, S. 3 & Sch. [w. e. f. 1-2-1960]. 

3©« Employment of criminal prisoners sentenced to simple imprisonment. 

Provision shall be made by the Superintendent for the employment (as long 

as they so desire) of all criminal prisoners sentenced to simple imprisonment; 

but no prisoner not sentenced to rigorous imprisonment shall be punished for 

neglect of work excepting by such alteration in the scale of diet as may be 

established by the rules of the prison in the case of neglect of work by such a 
prisoner. 


CHAPTER VIII 

Health of Prisoners 

37« Sick prisoners. 

(1) The names of prisoners desiring to see the Medical Subordinate or 
appearing out of health in mind or body shall, without delay, be reported by 
the officer in immediate charge of such prisoners to the Jailer. 

(2) The Jailer shall, without delay, call the attention of the Medical Sub¬ 
ordinate to any prisoners desiring to see him, or who is ill, or whose state of 
mind or body appears to require attention, and shall carry into effect all written 
directions given by the Medical Officer or Medical Subordinate respecting altera¬ 
tions of the discipline or treatment of any such prisoner. 

GUJARAT STATE AMENDME NTS 

In its application to the State of Gujarat, same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Bombay, in section 37— 

^ ^^ u b-section (1), for the words “Medical Subordinate” substitute the words “Medical 
Utfacer 
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(8) in sub-section (a )— 

(a) for the words “Medical Subordinate”, where they occur for the first time, 
substitute the words “Medical Officer”; 

(b) delete the words “or Medical Subordinate”. 

—Bom. Act XLV of 1959, S. 8 [21-9-1959]. 

38. Record of directions of Medical Officers. 

All directions given by the Medical Officer or Medical Subordinate in rela¬ 
tion to any prisoner, with the exception of orders for the supply of medicines 
or directions relating to such matters as are carried into effect by the Medical 
Officer himself or under his superintendence, shall be entered day by day in 
the prisoner’s history-ticket or in such other record as the State Government 
may by rule direct, and the Jailer shall make an entry in its proper place stating 
in respect of each direction the fact of its having been or not having been 
complied with, accompanied by such observations, if any, as the Jailer thinks 
fit to make, and the date of the entry. 


GUJARAT 


STATE AMENDMENTS 


In its application to the State of Gujarat, same as that of Maharashtra. 


MAHARASHTRA 

In its application to the State of Bombay, in section 38— 

(1) delete the words “oi Medical Subordinate”; 

(2) in the marginal note, for the word ‘Officers’ substitute the word ‘Officer’. 

—Bom. Act XLV of 1959, S. 9 [21-9-1959]. 

39. Hospital. 

In every prison an hospital or proper place for the reception of sick prisoners 
shall be provided. 

STATE AMENDMENTS 

SECTIONS 39-A, 39-B, 39-C— 

ANDHRA PRADESH 

In its application to the State of Andhra Pradesh, same'as those of Madras. 

—See An. P. Act XXIII of 1958, S. 3 and Sch. 

MADRAS 

In its application to the State of Madras, after section 39, the following sections shall be 
inserted, namely:— 

“39A. Power of Superintendent to send a prisoner to hospital or asylum for special treat¬ 
ment.—The Superintendent may, i£ in his opinion, a prisoner requires special treatment 
in a hospital outside the prison or in an asylum as defined in the Indian Lunacy Act, 1912, 
send him to such hospital or asylum subject to the prisoner or any relative or friend of the 
prisoner executing such bond and abiding by such other conditions, it any, as the State 
Government may by rule or order prescribe. Any period during which the prisoner is under¬ 
going treatment in such hospital or asylum or spent by him in going thereto or returning 
therefrom shall be deemed to be part of the period of his detention in the prison. 

Explanation I.—Nothing contained in this section shall be deemed to affect the opera¬ 
tion of section 30 of the Prisoners Act, 1900, in cases to which that section applies. 


Explanation II. —In this section, ‘prisoner’ means a convicted criminal prisoner”. 

—Mad. Act XIV of 1938, S. 2 [25-10-1938], as amended b> Mad. Act V of 1940 [9*4.1940]. 

“39B. Punishment for escape or attempt to escape from hospital or asylum. — If any 
prisoner dealt with under section 39A escapes or attempts to escape from the hospital or 
asylum to which he has been sent or when going thereto or returning therefrom, he shall 
be punished with imprisonment for a term which may extend to two years, or with fine, or 

with both. 

The punishment under this section shall be in addition to the punishment for which 
the prisoner was liable for the offence of which he was already convicted. 

“39C. Provisions applicable to bonds referred to in section 39-A. The provisions of 
Chapter XLII of the Code of Criminal Procedure, 1898, shall so far as may be, apply to 
the bonds referred to in section 39-A”. 

—Mad. Act V of 1940, S. 3 [9-4-1940] read with XXXV of 1949 and XXII of 1957. 


200 [a 40 N 1~S 42 N l] 


[The] Pbisons Act, 1894 


CHAPTER IX 

Visits to Prisoners 

Visits to civil and unconvicted criminal prisoners, 
ue provision shall be made for the admission, at proper times and under 
proper restrictions, into every prison of persons with whom civil or unconvicted 
criminal prisoners may desire to communicate, care being taken that so far as 
may be consistent with the interests of justice, prisoners under trial may see 
tneir duly qualified legal advisers without the presence of am' other person. 

41. S earch of visitors. 

(}) ^ ie J ade T r may demand the name and address of any visitor to a prisoner 
and, when the Jailer has any ground for suspicion, may search any visitor, or 

cause him to be searched, but the search shall not be made in the presence of 
any prisoner or of another visitor. 

( 2 ) In case of any such visitor refusing to permit himself to be searched, the 

Lh7cidar<= 7h ny adaiI . ssl0n ; andthe grounds of such proceeding, with the 

may d t th reof ’ sha 1 be entered ln such record as the State Government 



CHAPTER X 

OFFENCES IN RELATION TO PRISONS 

. Penalty for introduction or removal of prohibited articles into or 
tr ° m pnson and communication with prisoners. 

COntrar y t0 any rule under section *[59] introduces or removes or 

,7X7? by meanS whatever ^ introduce or remove, into or from any 

\ 2n a SUPP ie i S 'u r attempts to supply to any prisoner outside the limits of 
a prison, any prohibited article, 

cnffo d every °® cer of a P ri s°n who, contrary to any such rule, knowingly 
be nIL?, such article to be introduced into or removed from any prisonfto 

limits of ^prison^^ P nsoner> or supplied to any prisoner outside the 

cn7 n 7„m h0 f Ver Xu 0ntrar ' y any sucb rule > communicates or attempts to 
communicate with any prisoner, 

a R d ii W ^° eVer abets any °ff en ce made punishable by this section, 

f „ S a ’ 0n con Y ictio . n before a Magistrate, be liable to imprisonment for a 
or S J J ) ° t t] ^ xceedln g Slx months, or to fine not exceeding two hundred rupees 

_Cal Substituted for “60” by A. O., 1937. 


Section 40 — Note 1 

[1] Neither the High Court nor the trial 
^ourt has any jurisdiction to go into the ques¬ 
tion whether the Superintendent of Jail, in 
refusing the prisoner permission to interview 
certain persons has or has not disregarded or 
observed the provisions of the Prisons Act in 
this respect; and presuming the order of the 
uperintendent is improper the prisoner’s 
redress lay to the superior executive autho¬ 
rity. Apart from enforcement of writ in such 
cases Court has no power of supervision over 1 

of a P rison - 1932 Lah 390 
531 2 (DB) IR V 19 ! 14 Lah 182 1 33 Cri L Jour 


Section 42 — Note 1 

t>J- 4 The first accused was a prisoner at the 

n^h 6 p tia J y the sec . on d accused an uncle 
the first. The second accused received a 
wire rom a relation which contained matters 


pertaining to the first accused. He wrote a 
message on the back of the telegram intending 
that that writing should be read by the first 
accused, and handed the telegram to a jail 
warder who carried the telegram to the first 
accused in the jail. The latter, thereupon, 
read the telegram as well as the communica¬ 
tion written on the back of it and wrote a 
reply on the back of the same telegram and 
handed it to the warder for being carried to 
the second accused-— Held , that the 1st accused 
was rightly convicted of an offence under 
S. 42 read with S. 107, I. P. C. A prisoner can 
abet the communication to himself. 1923 Mad 
596 (590, 597) [AIR V 10]: 24 Cri L Jour 449. 

[2] Carrying a bundle of newspapers from 
a prisoner inside the jail, to one outside the 
jail premises, is an offence under S. 42. 1924 

Bom 385 (385) IAIR V 111 : 25 Cri L Jour 
1382 (DB). - 
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43. Power to arrest for offence under section 42. 

When any person, in the presence of any officer of a prison, commits any 
offence specified in the last foregoing section, and refuses on demand of such 
officer to state his name and residence, or gives a name or residence which 
such officer knows, or has reason to believe, to be false, such officer may arrest 
him, and shall without unnecessary delay make him over to a Police-officer, 
and thereupon such Police-officer shall proceed as if the offence had been 
committed in his presence. 

44 * Publication of penalties. 

The Superintendent shall cause to be affixed, in a conspicuous place outside 
the prison, a notice in English and the Vernacular setting forth the acts 
prohibited under section 42 and the penalties incurred by their commission. 

STATE AMENDMENTS 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 

MAHARASHTRA 

In section 44 for the word ‘Vernacular’ substitute the words “regional language”. 

—Bom. Act XXIII of 1959, S. 3 (c) 1.1-0-1959]. 


CHAPTER XI 
PRISON-OFFENCES 

45 . Prison-offences. 

The following acts are declared to be prison-offences when committed by a 
prisoner :— 

(1) such wilful disobedience to any regulation of the prison as shall have 

been declared by rules made under section 59 to be a prison-offence; 

(2) any assault or use of criminal force ; 

(3) the use of insulting or threatening language ; 

(4) immoral or indecent or disorderly behaviour ; 

(5) wilfully disabling himself from labour ; 

(6) contumaciously refusing to work ; 

( 7 ) filing, cutting, altering or removing handcuffs, fetters or bars without 

due authority ; 


(8) wilful idleness or negligence at work by any prisoner sentenced to 

rigorous imprisonment ; 

(9) wilful mismanagement of work by any prisoner sentenced to rigorous 

imprisonment ; 

(10) wilful damage to prison-property ; 

(11) tampering with or defacing history-tickets, records or documents ; 

(12) receiving, possessing or transferring any prohibited article ; 


Section 45 — Note 1 

[1] Ordinary Criminal Courts have juris¬ 
diction to try offences under the Penal Code 
which are also prison offences under S. 45 of 
the Act. There is no ouster of jurisdiction by 
Prisons Act. 1900 Raj 288 «289) [AIR V 47 
C 72] : I L R (1960) 10 Raj 1027 : 1900 Cri L 
Jour 1601 (DB). 

[2] The Punjab Communist Detenus Rules, 
1950, constitute a self-contained Code re¬ 
gulating the place and conditions of deten¬ 
tion of Communist detenus in the Punjab and 
hence Ss. 45, 40 and 52 of this Act have no 
application to their cases. 1953 S C 325 (332) 
[AIR V 40 C 77] : 1953 SCR 730 : 1953 Cri 
L Jour 1432. (Proceedings taken by Jail 
Superintendent against the detenus in respect 


of jail offences held to be no judicial proceed¬ 
ings.) 

[3] The refusal by a prisoner to eat the 
food prescribed by the prison diet scale con¬ 
stitutes a prison offence within the meaning 
of Section 45 0 by reason of the rules framed 
under Section 59. The motive for not eating 
the food has nothing to do with the aforesaid 
offence. 1944 Pat 388 (389) [AIR V 31] : 23 
Pat 499 : 46 Cri L Jour 188 (DB) * 1900 AIL 
124 (125) [AIR V 47 C 25] : 1900 Cri L Jour 
203 (DB). 

[4] Offence under S. 45 (2), Prisons Act 
corresponds to offence under S. 322, Penal 
Code and not under S. 353, Penal Code. 1900 
Raj 288 (290) [AIR V 47 C 72] : I L R (1900) 
10 Raj 1027 : 1900 Cri L Jour 1001 (DB). 
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(13) feigning illness ; 

(id) wilfully bringing a false accusation against any officer or prisoner ; 

(15) omitting or refusing to report, as soon as it comes to his knowledge, 

the occurrence of any fire, any plot or conspiracy, any escape, 
attempt or preparation to escape, and any attack or preparation for 
attack upon any prisoner or prison-official ; and 

(16) conspiring to escape, or to assist in escaping, or to commit any other 

of the offences aforesaid. 


4S, a Punishment of such offences. 

The Superintendent may examine any person touching any such offence, and 
determine thereupon, and punish such offence by— 

(1) a formal warning : 

Explanation. —A formal warning shall mean a warning personally addressed 
to a prisoner by the Superintendent and recorded in the punishment- 
book and on the prisoner’s history-ticket; 

(2) change of labour to some more irksome or severe form b [for such period 

as may be prescribed by rules made by the '[State Government] ]; 

(3) hard labour for a period not exceeding seven days in the case of con¬ 

victed criminal prisoners not sentenced to rigorous imprisonment; 

(d) such loss of privileges admissible under the remission system for the time 
being in force as may be prescribed by rules made by the '[State 
Government]; 

(5) the substitution of gunny or other coarse fabric for clothing of other 

material, not being woollen, for a period which shall not exceed three 
months; 

(6) imposition of handcuffs of such pattern and weight, in such manner and 

for such period, as may be prescribed by rules made by the '[State 
Government] ; 

( 7 ) imposition of fetters of such pattern and weight, in such manner and for 

such period, as may be prescribed by rules made by the '[State Govern¬ 
ment] ; 

(8) separate confinement for any period not exceeding d [three] months ; 

Explanation —Separate confinement means such confinement with or without 
labour as secludes a prisoner from communication with, but not from 


Section 46 — Note 1 

Tl] The Punjab Communist Detenus Rules, 
1950, constitute a Self-contained Code regulat¬ 
ing the place and conditions of detention of 
the detenus. Hence S. 40 does not apply to 
their case. 1953 S U 325 (332) [AIR V 40 
C 77] : 1953 SCR 730 : 1953 Cri L Jour 
1432. 

[2] Prison offences have been made cogniz¬ 
able and punishable by the Superintendent of 
Prisons by S. 46 and a number of punish¬ 
ments have been specified which can be 
awarded by the Superintendent of Prisons in 
such cases. 1900 Raj 288 (289) [AIR V 47 
C 72] : I L R (1900) 10 Raj 1027 : 1900 Cri L 
Jour 1061 (DB). 

[3] Under S. 40 of the Prisons Act the 
Superintendent is empowered to examine any 

erson touching any prison offence. This, 
owever, does not mean that he need not 
examine the necessary witnesses to prove the 
commission of the offence. Where, apart from 
the question whether it was necessary to 
record the evidence of the witnesses, the 


punishments did not appear to be based on 
proper evidence, the High Court held that 
this was tantamount to miscarriage of justice 
and the punishments were liable to be 
quashed. 1957 Madh Pra 48 (49) [(S) AIR 
V 44 C 25] : 1957 Cri L Jour 758 (DB). 

[4] From the mere imposition of fetters 
and the restriction on a person that he might 
take exercise in the cell-yard it cannot be 
presumed that these were by way of punish¬ 
ment. 1952 Cal 319 (320) [AIR V 39] (DB). 

[5] Whipping for insubordination may be 
legally administered in jails under proper 
precautions and in accordance with the rules 
given in the Jail Manual. In prisons where 
habitual and other long term convicts are 
confined, such a whipping for the purpose of 
enforcing discipline may, at times, be a re¬ 
grettable necessity, but it is not arguable that 
an illegal and unauthorized beating or torture 
can be justified in the case of alleged in¬ 
subordination. 1940 Lah 210 (215) [AIR V 271: 
I L R (1940) Lah 521 : 41 Cri L Jour 039. 
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sight of, other prisoners, and allows him not less than one horn ’s exer¬ 
cise per diem and to have his meals in association witli one or more 
other prisoners ; 

(9) penal diet,—that is, restriction of diet in such manner and subject to 

such conditions regarding labour as may be prescribed by the State 
Government : 

Provided that such restriction of diet shall in no case be applied to a prisoner 
for more than ninety-six consecutive hours, and shall not be repeated 
except for a fresh offence nor until after an interval of one week ; 

(10) cellular confinement for any period not exceeding fourteen days : 

Provided that after each period of cellular confinement an interval of not less 
duration than such period must elapse before the prisoner is again 
sentenced to cellular or solitary confinement; 

Explanation .—Cellular confinement means such confinement with or without 
labour as entirely secludes a prisoner from communication with, but not 
from sight of, other prisoners ; 

•[* * * * * *] 

e [(ll)] penal diet as defined in clause (9) combined with f [cellular] confine¬ 
ment g [* *]; 

e [(l2)] whipping, provided that the number of stripes shall not exceed 
thirty: 

Provided that nothing in this section shall render any female or civil prisoner 
liable to the imposition of any form of handcuffs or fetters, or to whipping. 

[a] For former rules under els. (4), (6) and (7), see Gaz. Ind., 1923, Pt. I, p. 1751. [b] 
Inserted by the Prisons (Amendment) Act, 1925 (XVII of 1925) S. 2. [c] Substituted for 
“Governor-General in Council” by A. O., 1937. [d] Substituted for ‘six’ by Act XVII of 

1925, S. 2. [e] Original cl. (11) was repealed and els. (12) and (13) were renumbered as 

(11) and (12) respectively, ibid, [f] Substituted for ‘solitary*, ibid, [g] The words “as 
defined in cl. (11)” were repealed , ibid. 


STATE AMENDMENTS 

ANDHRA PRADESH 

In its application to the State of Andhra Pradesh, in section 46— 

(a) in cl. (4) after the words “the remission system” insert the words “or furlough 
system” ; 

(b) omit cl. (5) ; 

(c) in cl. (8), for the words “three months” substitute .the words “two months” ; 

(d) omit cl. (12) ; 

(e) in the Proviso, omit the words “or to whipping *[or render any prisoner on hunger- 

strike liable to whipping].” 

— An. P. Act XXIII of 1958, S. 3 & Sch. [w.e.f. 1-2-1960]. 

ASSAM 

In its application to the State of Assam, in section 46 — 

(1) omit cl. (12), and the words “or to whipping” appearing in the Proviso to the said 
section and substitute a full stop for the comma appearing after the word ‘fetter* in 
the said Proviso ; 

(2) add the following clauses after cl. (11), namely,— 

(12) forfeiture of class, grade, or prison privileges for a period not exceeding three 
months ; 

(13) permanent or temporary reduction from a higher to a lower class or grade.” 

— Assam Act XII of 1956, S. 2 [2-5-1956]. 

BIHAR 

In its application to the State of Bihar, in section 46 

(i) omit cl. (12) ; and 

(ii) in the Proviso, omit the words “or to whipping”. 

Bih. Act XXXI of 1956, S. 2 [24-11-1956]. 

GUJARAT 

In its application to the State of Gujarat, same as those of Maharashtra. 


* These words were added by Mad. Act XVIII of 1947. 
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MADRAS 


In its application to the State of Madras, in section 40, add at the end of the Proviso the 
words “or render any prisoner on hunger-strike liable to whipping’ 1 . 

— Mad. Act XVIII of 1947, S. 2 (i) [0-11-1947]. 

MAHARASHTRA 


In its application to the State of Bombay, in section 46— 

(a) in cl. ( 4 ), for the words “the remission system” substitute the words “the remission 
or furlough or parole system” ; 

—Bom. Acts XXVII of 1953, S. 3 [13-5-1953] read with and as amended by XXIII 

of 1959, S. 3(d) [1-0.1959]. 


(b) for cl. (5) substitute the following, namely,— 

“(5) exclusion from the privilege of earning wages for a specified period ; 

(5A) temporary or permanent reduction from a higher to lower grade or class, or 
forfeiture of the grade or class, or of all or specified prison privileges 

(c) omit els. (9) and (11) ; —Bom. Act XXIII of 1959, S. 3 (d) [1-0-1959]. 

(d) omit cl. (12) and omit the words “or to whipping” from the Proviso ; 


ORISSA 


—Bom. Act XXXIX of 1957, S. 4 [28-9-1957]. 


In its application to the State of Orissa, in section 46— 

(a) in cl. ( 4) for the words “the remission system” substitute the words 

furlough system” ; — Ori. Act XXIX of 1958, S. 3 

(b) after cl. (4) insert the following clause, namely,— 

“(4a) temporary forfeiture of class, grade or prison-privileges 
permanent reduction from a higher to a lower class or grade”; 

— Orissa Act XXIII of 1950, S. 2 

(c) omit cl. (5); — Orissa Act XXIX of 1958, S. 3 

PUNJAB 


“the remission 
[19-11-1958]. 

or temporary 

[31-10-1950]. 

[19-11-1958]. 


or 


or 


j *n S application to the State of Punjab, in section 40, for cl. (4) the following shall be, 
and shall be deemed always to have been, substituted , namely,— 

“(4) (a) temporary forfeiture of class, grade or prison privileges, 

(b) temporary or permanent reduction from a higher to a lower class or grade, 

(c) such loss of privileges admissible under the remission system for the time being in 

force as may be prescribed by rules made by the State Government.” 

TTrx , — Punj. Act XXXVII of 1957, S. 2 [6-11-1957]. 

UTTAR PRADESH 

In its application to the State of Uttar Pradesh, in section 46 after cl. (4) t insert the fol¬ 
lowing clause, namely,— 

“(4A) forfeiture or reduction of grade, either temporarily or permanently, and temporary 

forfeiture of prison privileges;” — U. P. Act IX of 1958, S. 3 [27-2-1958]. 
WEST BENGAL 


In its application to the State of West Bengal, in section 40— 

(1) els. (5), (9) with the Proviso thereof, (11) and (12) shall be omitted ; and 

(2) at the end of the Proviso, the words, “or to whipping” shall be omitted. 

— W. B. Act XXII of 1957, S. 3 [w-e.f.' 0-M958j. 


47# Plurality of punishment, under section 46. 

& [(l)] Any two of the punishments enumerated in the last foregoing section 
may be awarded for any such offence in combination, subject to the following 
exceptions, namely :— 

(1) formal warning shall not be combined with any other punishment except 

loss of privileges under clause (4) of that section ; 

(2) penal diet shall not be combined with change of labour under clause (2) 

of that section, nor shall any additional period of penal diet awarded 
singly be combined with any period of penal diet awarded in combina¬ 
tion with b [cellular] confinement; 

c [(3) cellular confinement shall not be combined with separate confinement,. 

so as to prolong the total period of seclusion to which the prisoner shall 
be liable ;] 

( 4 ) whipping shall not be combined with any other form of punishment 
except cellular d [and] separate confinement and loss of privileges 
admissible under the remission system ; 
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e [f5j no punishment will be combined with any other punishment in contra¬ 
vention of rules made by the '[State Government].] 

6 [(2) No punishment shall be awarded for any such offence so as to combine, 
with the punishment awarded for any other such offence, two of the punish¬ 
ments which may not be awarded in combination for any such offence.] 

[a] The original S. 47 was renumbered as S. 47 (1) by the Prisons (Amendment) Act, 
1925 (XVII of 1925), S. 3. [b] Substituted for “solitary”, ibid, [c] Substituted for the 
original exception (3), ibid, [d] Substituted for “or” by the Repealing and Amending 
Act, 1914 (X of 1914), S. 2, Sell. I. [el Inserted by Act XVII of 1925, S. 3. [f] Substituted 
for “Governor-General in Council” by A. O., 1937. 


STATE AMENDMENTS 

ANDHRA PRADESH 

In its application to the State of Andhra Pradesh, in sub-s. (J) of S. 47, omit cl. (4). 

— An. P. Act XXIII of 1958, S. 3 & Sch. [w. e. f. 1-2-1960]. 

ASSAM 

In its application to the State of Assam, same as that of Andhra Pradesh. 

—Assam Act XII of 1956, S. 3 [2-5-1956]. 

BIHAR „ , , 

In its application to the State of Bihar, same as that of Andhra Pradesh. 

PP - Bih. Act XXXI of 1950. S. 3 [24-11-19561. 


GUJARAT 

In its application to the State of Gujarat, same as those of Maharashtra. 
MAHARASHTRA 

In its application to the State of Bombay, in S. 47 in sub-s. (1)— 

(a) omit cl. (2) — Bom. Act XXIII of 1959, S. 3 (e) [1-6-1959]. 

(b) omit cl. (4) — Bom. Act XXXIX of 1957, S. 4 (2) [28-9-1957], 


ORISSA , , „ , 

In its application to the State of Orissa, in cl. ( 4) of S. 47 (1) for the words the remis¬ 
sion system” substitute the words “the remission or furlough system.” 

—Orissa Act XXIX of 1958, S. 4 [19-11-1958]. 

WEST BENGAL , r „ „ . . . , . . . 

In its application to the State of West Bengal, in sub-s. (J) of S. 47, omit els. (3) and (4). 

— W. B. Act XXII of 1957, S. 4 [w. e. f. 6-1-1959]. 


48. Award of punishments under sections 46 and 47. 

(1) The Superintendent shall have power to award any of the punishments 
enumerated in the two last foregoing sections, subject, in the case of separate 
confinement for a period exceeding one month, to the previous confirmation of 

the Inspector General. 

(2) No officer subordinate to the Superintendent shall have power to award 
any punishment whatever.' 

STATE AMENDMENTS 


SECTION 48A 

ANDHRA PRADESH , , r „ . , , , „ . 

In its application to the State of Andhra Pradesh, after S. 48 insert the following 

section,-namely,— 

“48-A Punishment for breach of conditions or suspension or remission oj sentence or of 
arant of furloujh—tt any prisoner fails without sufficient cause to observe any of the con¬ 
ditions on which his sentence was suspended or remitted or furlough was granted to him, 
he shall be deemed to have committed a prison olfence and the Superintendent may, atter 

obtaining his explanation, punish such offence by - 

(1) a formal warn ng as provided in cl. (1) of S. 40 ; 

(2) reduction in grade if such prisoner has been appointed an officer of prison ; 

(3) loss of privileges admissible under the remission or furlough system ; or 

(4) loss of such other privileges as the State Government may by general or special 

order, direct.” —An. P. Act XXIII of 1958, S. 3 & Sch. l_w. e. f. 1-2-1960J. 

GUJARAT r _ . 

In its application to the State of Gujarat, same as that of Maharashtra. 

In its application to the State of Bombay, S. 48-A is the same as that of Andhra Pradesh, 

except the following : , . . . . . „ 

(i) after the word ‘furlough* where it occurs for the first time, insert the words or 

- release on parole**; 
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(ii) after the word ‘furlough’ where it occurs for the second time, insert the words “or 

parole”. - Bom. Acts XXVII of 1953 S. 5 [13-5-1953] read with and as amended 
ORISSA by XXIII of 1959, S. 3 (f) [1-0-1959]. 

In its application to the State of Orissa, S. 48-A is the same as that of Andhra Pradesh. 

—Orissa Act XXIX of 1958, S. 5 [19-11-1958]! 

49. Punishments to be in accordance with foregoing sections. 

. . r . , . i . . ^ no punishment other than the punish- 

ments specified in the foregoing sections shall be inflicted on any prisoner, and 

no punishment shall be inflicted on any prisoner otherwise than in accordance 
with the provisions of those sections. 

Medical Officer to certify to fitness of prisoner for punishment. 

(1) No punishment of penal diet, either singly or in combination, or of 
whipping, or of change of labour under^section 46, clause (2), shall be executed 
until the pusoner to' whom such punishment has been awarded has been 
examined by the Medical Officer, who, if he considers the prisoner fit to 
undergo the punishment, shall certify accordingly in the appropriate column 
of the punishment-book prescribed in section 12. 

(2) If he considers the prisoner unfit to undergo the punishment, he shall in 

like manner record his opinion in writing and shall state whether the prisoner 

is absolutely unfit for punishment of the kind awarded, or whether he considers 
any modmcation necessary. 

(3) In the latter case he shall state what extent of punishment he thinks the 
prisoner can undergo without injury to his health. 

ANDHRA PRADESH STATE AMENDMENTS 

(■Bp ,Lnrri S e a P pll ? atl °. n tl ]? State ? E Andhra Pradesh, in sub-section (1) of section 50, omit. 
the words or of whipping . —An. P. Act XXIII of 1958, S. 3 & Sch. [w.e.f. 1-2-1960]. 

ASSAM 

In its application to the State of Assam, same as that of Andhra Pradesh 
BmAR - Assam Act XII of 1956, S. 4 [2-5-1950]. ' 

In its application to the State of Bihar, same as that of Andhra Pradesh. 

GUJARAT Bih. Act XXXI of 1950, S. 4 [24-11-1950], 

In its application to the State of Gujarat, same as that of Maharashtra. 

MAHARASHTRA 

In its application to State of Bombay, in sub-section (1) of section 50- 

(a) omit the words or of whipping”. 

... .... , „ , , , - Bom, Act XXXIX of 1957, S. 4 (3) [28-9-1957], 

(b) omit the words of penal diet, either singly or in combination, or”. 

WEST BENGAL Bom. Act XXIII of 1959, S. 3 (g) [1-0-1959]. 

, p t0 l he Stat ? ° E W est Bengal, in sub-section (1) of section 50, omit the 

words of penal diet, either singly or in combination, or of whipping or” 

- W. B. Act XXII of 1957, S. 5 [w.e.f. 0-1-1958], 

SI. Entries in punishment-books. 

(1) In the punishment-book prescribed in section 12 there shall be recorded, 
in respect or every punishment inflicted, the prisoner's name, register number 

a ? C * u ♦ SS ( w ^ e ^ er habitual or not) to which he belongs, the prison-offence 

or which he was guilty, the date on which such prison-offence was committed, 

the number or previous prison-offences recorded against the prisoner, and the 

date ot his last prison-offence, the punishment awarded, and the date of 
infliction. 


Section 51 

[1] The fact of interpolation certainly 
indicates that the punishment book is not 
kept properly, but from that it cannot be 
presumed that there must have been some 


Note 1 

punishment inflicted on the prisoner for a 
certain offence. 1952 Cal 319 (320) [AIR V 39] 
(DB). 
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( 2 ) In the case of every serious prison-offence, the names of the witnesses 
proving the offence shall be recorded, and, in the case of offences for which 
whipping is awarded, the Superintendent shall record the substance of the 
evidence of the witnesses, the defence of the prisoner, and the finding with the 
reasons therefor. 

( 3 ) Against the entries relating to each punishment the Jailer and Superin¬ 
tendent shall affix their initials as evidence of the correctness of the entries. 


STATE AMENDMENTS 

ANDHRA PRADESH 

In its application to the State of Andhra Pradesh, for sub-section (2) of section'51, substitute 
the following sub-section, namely,— 

“(2) In the case of every serious prison offence, the names of the witnesses proving 
the offence shall be recorded.” — An. P. Act XXIII of 1959, S. 3 & Sell, [w.e.f. 1-2-1960]. 

ASSAM 

In its application to the State of Assam, in sub-section (2) of section 51, omit the words 
“in the cases of offences tor which whipping is awarded’ and the commas before these words 
and thereafter. » — Assam Act XII of 1950, S. 5 [2-5-1956]. 

BIHAR 

In its application to the State of Bihar, in sub-section (2) of section 5L, omit the words 
beginning with “and, in the cases of offences” and ending with “with the reasons therefor.” 

— Bih. Act XXXI of 1956, S. 5 [24-11-1950] 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Bombay, same as that of Bihar. 

— Bom. Act XXXIX of 1957, S. 4 (4) [28-9-1957] read with XXIII of 1959. 

WEST BENGAL 

In its application to the State of West Bengal, same as that of Bihar. 

— W. B. Act XXII of 1957, S. 6 [w.e.f. 6-1-1958]. 

SECTIONS 51A and 51B STATE AMENDMENTS 

GUJARAT 

In its application to the State of Gujarat, Ss. 51A and 51B are the same as those of 
Maharashtra. 

MAHARASHTRA 

In its application to the State of Bombay, after section 51 insert the following sections, 
namely,— 

“51 A. Power to arrest witlioiit icarrant 'person committing breach of conditions of 
suspension of sentence , etc.—li any condition on or subject to which a sentence has been 
suspended or remitted or release on parole or furlough is granted is, in the opinion of the 
authority exercising such power, not fulfilled, such authority may cancel its order granting 
such suspension, remission or release on parole or furlough, and thereupon the person in 
whose favour such order was made may, if at large, be arrested by any Police Officer 
without warrant, and remanded to undergo the unexpired portion of his sentence. 

51B. Criminal liability for breach of conditions of suspension of sentence , etc. — f 1) If any 
prisoner fails without sufficient cause to observe any of the conditions on or subject to 
which his sentence was suspended or remitted, or release on parole or furlough was 
granted to him, he shall, on conviction, be punished (such punishment being in addition 
to any punishment which such prisoner was undergoing when he committed such offence) 
with imprisonment for a term which may extend to two years :or with fine which may 
extend to one thousand rupees, or with both. 

(2) No Court shall take cognizance of an offence under this section except with the 
previous sanction of the State Government or the authority which granted suspension or 
remission of the sentence.” — Bom. Act XXIII of 1959, S. 3 (h; [1-6-1959], 


52. Procedure on committal of heinous offence. 


If any prisoner is guilty of any offence against prison-discipline which, by 
reason of his having frequently committed such off ences or otherwise, in the 



Section 52 — Note 1 

[1] The section does not, in any way, in¬ 
fringe the principles of equality before the 
law vouchsafed by Art. 14 of the Constitu¬ 
tion. 1960 All 124 (120) LA I R V 47 C 25] : 
I960 Cri L Jour 203 (DB). 


(2] The Act does not contain any provision 
ousting the jurisdiction of the ordinary cri¬ 
minal Courts to try offences under the Penal 

Code which are also prison offences mentioned 

in S. 4o of the Act. S. 52 does not purport to 
take away the jurisdiction of the ordinary 
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opinion of the Superintendent, is not adequately punishable by the infliction 
of any punishment which he has power under this Act to award, the Superin¬ 
tendent may forward such prisoner to the Court of the District Magistrate* or 
of any Magistrate of the first class b [or Presidency Magistrate] having jurisdic¬ 
tion, together with a statement of the circumstances, and such Magistrate shall 
thereupon inquire into and try the charge so brought against the prisoner, and, 
upon conviction, may sentence him to imprisonment which may extend to one 
year, such term to be in addition to any term for which such prisoner was 
undergoing imprisonment when he committed such offence, or may sentence 
him to any of the punishments enumerated in section 46 : 

c [Provided that any such case may be transferred for inquiry and trial by the 
District Magistrate a to any Magistrate of the first class and by a Chief Presi¬ 
dency Magistrate to any other Presidency Magistrate : and] 

Provided also that no person shall be punished twice for the same offence. 

[a] In its application to North East Frontier Agency, references to District Magistrate 
shall be construed as references to the Political Officer or the Additional Political Officer of 
any Division .—see Reg. Ill of 1960. [b] Inserted by the Prisons (Amendment) Act, 1910 
(XIII of 1910), S. 2. [c] Substituted for the original Proviso, ibid. 


Section 52 — Note 1 (contd.) 

Courts of law. 1900 Raj 288 (289) [A I R V 
47 C 72] : I L R (1960) 10 Raj 1027 : 1980 Cri 
L Jour 1601 (DB). 

[3] A person detained in the custody of a 
superintendent of jail under an order of the 
Governor under S. 3 (1) (a) (ii) of the Preven¬ 
tive Detention Act, 1950, is not a prisoner 
within the meaning of S. 52 of the Prisons 
Act and therefore is not liable to be punished 
under that provision. 1954 All 626 (629) 
[AIR V 41 C 242]: 1954 Cri L Jour 1328 (DB). 

[4] The Punjab Communist Detenus Rules, 
1950 constitute a self-contained Code regulat¬ 
ing the place and conditions of detention of 
the detenus. Hence S. 52 does not apply to 
their case. 1953 S C 325 (332) [A I R V 40 C 
77] : 1953 S C R 730 : 1953 Cri L Jour 1432. 

[5] Section cannot apply where the breach 
is only the first breach of discipline and there 
is no evidence to show that the Superinten¬ 
dent considered the offence as one which could 
not be adequately punished by him under the 
Act. (’50) 54 Cal W N (2 D R) 105 (100, 107) 
(DB). 

[ 6 ] The act of going on hunger-stril<e is an 
offence within the meaning of para. 742 of 
the U. P Jail Manual and it is punishable 
under S. 52. 1959 All 104 (165) [A I R V 46 
C 40] : I L R (1959) 2 All 1 : 1959 Cri L Jour 
283 (DB). 

[7] Mere refusal to take food even on re¬ 
peated occasions will not by itself turn this 
refusal into a hunger-strike. It is only when 
this refusal is meant to be used as a weapon 
for seeking redress of grievances that it as¬ 
sumes the character of hunger strike, punish¬ 
able under S. 52. 1959 All 164 :160)[AIR V 40 
C 40j : ILR (1959; 2 All 1 : 1959 Cri L Jour 
283 (DB). 

[ 8 ] If a person is removed to jail merely 
'because he has gone on hunger strike and 
then after placing him inside the jail, the 
jail authorities prosecute him under S. 52, 
obviously such a prosecution would be illegal. 
But where a person goes on hunger strike and 
he has also committed some offence on the 
basis of which he was rightly sent to jail 


custody then it cannot be pleaded by him 
that because he had started the hunger strike 
earlier he can ignore the rules of jail disci¬ 
pline. 1959 All 164 (100) [A I R V 46 C 40] : 
ILR (1959) 2 All 1: 1959 Cri L Jour 283 (DB). 

[9] Where a formal warning was given by 
the Superintendent to the prisoners, for refus¬ 
ing to take food, trial for same offence is 
illegal. The prisoners cannot be punished 
twice for the same offence in view of the 
second proviso to S. 52 of the Act. 1900 All 
124 (125) [A I R V 47 C 25] : 1960 Cri L Jour 
203 (DB). 

[10] There is no provision in S. 52 for any 
previous sanction of the Inspector-General 
for the prosecution of a prisoner. It is not 
open to the State Government to make a rule, 
like R. 742 of the U. P. Jail Manual which 
provides for such sanction, against the provi¬ 
sions of S- 52. 1955 N U C (All) 1519 LA I R 
V 42]. 

[llj Jail Superintendent sending offender 
for trial by Magistrate — No statement by 
Superintendent as to adequacy of his power 
to punish offender nor finding by Magistrate 
on that question—The absence of such a find¬ 
ing does not affect conviction. 1944 Pat 388 
(389) [AIR V 31] : 23 Pat 499 : 40 Cri L Jour 
188 (DB). 

[See also 1955 NUC (All) 1519 [A I R V 42]. 
(Non-mention of opinion by Jail Superinten¬ 
dent does not affect jurisdiction of Magis¬ 
trate.)] 

[12] From the facts that merely because the 
Jail Superintendent does not mention the cor¬ 
rect facts or the correct provision under which 
the prisoners committed jail offence, it can¬ 
not be said that he has not given any thought 
to the question whether he can punish them 
adequately himself or not. 1955 NUC (All) 
1519 [AIR V 42]. 

[13] The U. P. Security Prisoners Rules 
(1944) are applicable so long as the security 
prisoners are in detention. Once the prisoners 
are released, the rules do not apply and they 
cannot be punished under S. 52. 1955 NUC 
(All) 1519 [AIR V 42]. 
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STATE AMENDMENTS 

-ANDHRA PRADESH 

In its application to tho State of Andhra Pradesh, same as that of Madras. 

_ —Mad. Act XVIII of 1947, S. 2 read with An. P. Act XXIII of 1958, S. 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 

MADRAS 


3 . 


In its application to the State of Madras, in section 52, for the words and figures “sentenc 

him 

“sentence 


i* no « Fl /uv,auuu Lu me oimc ui iviituiu5>, in section a::, ror me worus ana iigures sentence 
to any of the punishments enumerated in section 40” substitute the words and figures 
once him to any of the punishments to which he is liable under section 46”. 


MAHARASHTRA 


Mad. Act XVIII of 1947, S. 2 [6-11-1947]. 


In its application to the State of Bombay, in section 52— 

(a) omit the words “of the District Magistrate or”; 

- (b) in the first Proviso, omit the words “by the District Magistrate or to any Magistrate 
of the first class and” 

—Bom. Acts XXIII of 1951, S. 2 and Sch, read with XXIII of 1959, S. 2. 


S3. Whipping. 

(1) No punishment of whipping shall be inflicted in instalments, or except 
dn the presence of the Superintendent and Medical Officer or Medical Sub¬ 
ordinate. 

(2) Whipping shall be inflicted with a light ratan not less than half an inch 
in diameter on the buttocks, and in case of prisoners under the age of sixteen 
it shall be inflicted, in the way of school discipline, with a lighter ratan. 


STATE AMENDMENTS 

ANDHRA PRADESH 

In its application to the State of Andhra Pradesh, section 53 shall be omitted. 

—An. P. Act XXIII of 1958, S. 3 and Sch. [w. e. f. 1-2-1960] 

.ASSAM 


In its application to the State of Assam, same as that of Andhra Pradesh. 

—Assam Act XII of 1956, S. 6 [2-5-1956], 

BIHAR 


In its application to the State of Bfliar, same as that of Andhra Pradesh. 

—Bih. Act XXXI of 1956, S. 6 [24-11-1950]. 

•GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 


MAHARASHTRA 


In its application to the State of Bombay, section 53 shall be deleted. 

—Bom. Acts XXXIX of 1957, S. 4 (5) read with XXIII of 1959 [1-0-1959]. 

WEST BENGAL 

In its application to the State of West Bengal, same as that of Andhra Pradesh. 

—W. B. Act XXII of 1957, S. 7 [w. e. f. 6-1-1958]. 


54* Offences by prison-subordinates. 

(1) Every Jailer or officer of a prison subordinate to him who shall be guilty 
of any violation of duty or wilful breach pr neglect of any rule or regulation 
or lawful order made by competent authority, or who shall withdraw from 
the duties of his office without permission, or without having given previous 
notice in writing of his intention for the period of two months, or who shall 
wilfully over-stay any leave granted to him, or who shall engage-without 
authority in any employment other than his prison-duty, or who shall be guilty 
of cowardice, shall be liable, on conviction before a Magistrate, to fine not 
exceeding two hundred rupees, or to imprisonment for a period not exceeding 
three months, or to both. 

(2) No person shall under this section be punished twice for the same offence. 


Section 54 — Note 1 

[1] Where a medical officer suspected by 
the Jailer to be conveying a letter to a pri¬ 
soner refuses to submit himself for search, 

IVol. 13.] 2 A.M. 14. 


the offence is one under S. 180, I. P. C , and 
not under S. 54 of the Prisons Act. (’13) 14 
Cri L Jour 019 (020) : 7 Sind L R 49 (DB). 
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55. Extramural custody, control and employment of prisoners. 

A prisoner, when being taken to or from any prison in which he may be> 
lawfully confined, or whenever he is working outside or is otherwise beyond; 
the limits of any prison in or under the lawful custody or control of a prison- 
officer belonging to such prison, shall be deemed to be in prison and shall be 
subject to all the same incidents as if he were actually in prison. 

56. Confinement in irons. 

Whenever the Superintendent considers it necessary (with reference either 
to the state of the prison or the character of the prisoners) for the safe custody 
of any prisoners that they should be confined in irons, he may, subject to such 
rules and instructions as may be laid down by the Inspector General with the ■ 
sanction of the State Government, so confine them. 


57. Confinement of prisoners under sentence of transportation in irons. 

(1) Prisoners under sentence of transportation 8, may, subject to any rules- 
made under section b [59], be confined in fetters for the first three months after- 
admission to prison. 

(2) Should the Superintendent consider it necessary, either for the safe, 

custody of the prisoner himself or for any other reason, that fetters should be 
retained on any such prisoner for more than three months, he shall apply to 
the Inspector General for sanction to their retention for the period for which 
he considers their retention necessary, and the Inspector General may sanction , 
such retention accordingly. , 

[a] For the construction of reference to transportation, see S. 53A of the Penal Code,. 

1860. [b] Substituted for ‘60’ by A. O., 1937. 


STATE AMENDMENTS 

BIHAR 

In its application to the State of Bihar, in sub-s. (1) of S. 57, for the word ‘transporta¬ 
tion’ substitute the words “imprisonment for life”. 

— Bih. Act XXXI of 1956, S. 7 [24-11-1956]. 

WEST BENGAL 

In its application to the State of West Bengal, S. 57 shall be omitted. 

— W- B. Act XXII of 1957, S. 8 fw. e. f. 6-1-1958]. 


58. Prisoners not to be ironed by Jailer except under necessity. _ 

No prisoner shall be put in irons or under mechanical restraint by the Jailer - 
of his own authority, except in case of urgent necessity, in which case notice' 
thereof shall be forthwith given to the Superintendent. 

/ 

STATE AMENDMENT 

SECTION 58-A 
ANDHRA PRADESH 

In its application to the State of Andhra Pradesh, after S. 58 insert the following see-* 
tion, namely,— 

“58-A. Power to release a prisoner on furlough .— The State Government or any autho¬ 
rity empowered by it may release a prisoner on furlough in accordance with rules for the- 
time,being in force.” — An. P. Act XXIII of 1958, S. 3 & Sch. [w. e. f. 1-2-1900]. 

Section 56 — Note 1 

[1] From the mere imposition of fetters and ed that these were by way of punishment.- 
the restriction on a person that he might tal e 1952 Cal 319 (320) [AIR V 39] (DB). 
exercise in the cell yard it cannot be presum- - 
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, Power to make rules. 

•[The State Government may] make rules consistent with this Act— 

(1) defining the acts which shall constitute prison-offences; 

(2) determining the classification of prison-offences into serious and minor 

(3) fixing the punishments admissible under this Act which shall be award 

able tor commission of prison-oflences or classes thereof; 

(4) declaring the circumstances in which acts constituting both a prison- 

offence and an offence under the Indian Penal Code may or may not he 
dealt with as a pnson-oftence ; y 

(5) for the award of marks and the shortening of sentences; 

(6) regulating the use of arms against any prisoner or body of prisoners in 

the case of an outbreak or attempt to escape ; 

(7) defining the circumstances and regulating the conditions under which 

prisoners in danger of death may be released ; 

W for the classification of prisons, and description and construction of 
wards, cells and other places of detention ; 

(9) for the regulation by numbers, length or character of sentences or other 
wise, of the prisoners to be confined in each class of prisons ■ ’ 

(10) for the government of prisons and for the appointment of all officers 

appointed under this Act; 

(11) as to the food, bedding and clothing of criminal prisoners and of civil 

prisoners maintained otherwise than at their own cost; 

* convicts within or wii-h 

out prisons ; 

(13) for defining articles the introduction or removal of which into or out of 

prisons without due authority is prohibited ; 

(14) for classifying and prescribing the forms of labour and regulating the 

periods of rest from labour; ° uie 

(15) for regulating the disposal of the proceeds of the employment of 

prisoners ; ^ 7 ur 

(16) f° r regulating the confinement in fetters of prisoners sentenced to tnn<,- 

portation 0 ; 

^17)\ov the classification and the separation of prisoners; 

(U) for regulating the confinement of convicted criminal prisoners under 
section 28 ; L uuuer 

(19) for the preparation and maintenance of history-tickets; 

(20) for the selection and appointment of prisoners as officers of prisons • 

(21) for rewards for good conduct; ’ 

(22) for regulating the transfer of prisoners whose term of transportation 0 or 

imprisonment is about to expire subject, however, to the consent of the 

ferred • ° Vernmen ^ ° f ^ ° ther State t0 wbich a P risoner is to be trans- 



Section 59 — Note 1 


IX\ The Prisons Act does not confer on any 
authority a power to commute or remit sen- 
tences; it provides only for the regulation of 
prisons and for the treatment of prisoners 
con Lin eel therein. Section 59 of the Prisons 
Act confers a power on the State Government 
to make rules, inter aha for rewards for good 
conduct. Therefore, the rules made under the 
Act should be construed within the scope of 
Act. The rules,, inter alia provide for 
three types of remissions by way of rewards 
for good conduct, namely, (i) ordinary, (ii) 


special and (iii) State. For the working out of 
the said remissions, under Rule 1419 (c) of the 
rules framed by the State ot Bombay, trans¬ 
portation lor life is ordinarily to be taken as 
15 years’ actual imprisonment. The rule can¬ 
not be construed as a statutory equation of 
15 years’ actual imprisonment for transporta¬ 
tion for life. The equation is only for a parti¬ 
cular purpose, namely, for the purpose of 
remission system’ and not for all Durooses 
1961 S C 600 (603) [AIR V 48 C 88] -1961(1) 
Cri L Jour 736. J * 1 u; 
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(23) for the treatment, transfer and disposal of criminal lunatics or recovered 
criminal lunatics confined in prisons ; 

(24) for regulating the transmission of appeals and petitions from prisoners 
and their communications with their friends; 

(25) for the appointment and guidance of visitors of prisons ; 

(26) for extending any or all of the provisions of this Act and of the rules 

thereunder to subsidiary jails or special places of confinement appointed 
under section 541 of the d Code of Criminal Procedure, 1882, and to the 
officers employed, and the prisoners confined, therein ; 

(27) in regard to the admission, custody, employment, dieting, treatment and 
release of prisoners ; and 

(28) generally for carrying into effect the purposes of this Act.] 

[al Substituted for the words “The Governor-General in Council may for any part of 
British India, and each Local Government with the previous sanction of the Governor- 
General in Council may for the territories under its administration” by A. O., 1937. 
[b] Substituted for the original els.(8) and (9), ibid. |c] For the construction of refe¬ 
rence to transportation, see S. 53A of the Penal Code, 1860. [d] See now the Code of 
Criminal Procedure, 1898 (V of 1898). 

In its application to the North East Frontier Agency, references to the Code of Criminal 
Procedure, 188fe shall, unless the context otherwise requires, be construed as references to the 
corresponding law in force in the said Agency, see Reg. Ill of 1960. 


STATE AMENDMENTS 

ANDHRA PRADESH 

In its application to the State of Andhra Pradesh, for cl. (5) of S. 59 substitute the follow¬ 
ing clause, namely,— 

“(5) for the award of marks, granting remission or furlough, determining the condi¬ 
tions on which and the authority by which such remission or furlough shall be granted 
and the consequent shortening of the sentence;” 

—An. P. Act XXIII ot 1958, S. 3 & Sch. [w. e. f. 1-2-1900], 

BIHAR 


In its application to the State of Bihar, in section 59 — 

(i) in cl. (16) for the word ‘transportation* substitute the words “imprisonment for 
life”; and 

(ii) in cl. (22) omit the words “transportation or”. 

— Bih. Act XXXI of 1950, S. 8 (24-11-1956]. 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 


MAHARASHTRA 

In its application to the State of Bombay, in S. 59 for cl. (5) substitute the following 
clause, namely, — 

“(5) for the award of marks, the suspension, or remission and consequent shortening 
of sentences, and the grant of release on parole or furlough and determining the condi¬ 
tions on which and the authority by which the sentences may be suspended or remitted 
and the prisoners may be released on parole or furlough;** 

— Bom. Act XXIII of 1959, S. 3 (i) [1-6-1959]. 

ORISSA 

In its application to the State of Orissa, for cl. (5) of S. 59 substitute the following clause, 
namely,— 

“(5) for the award of marks, granting remission or furlough, determining the condi¬ 
tions on which and the authority by which such remission or furlough shall be granted 
and the consequent shortening of the sentence.** 

— Orissa Act XXIX of 1958, S. 6 [19-11-1958]. 

WEST BENGAL 

In its application to the State of West Bengal, in S. 59— 

(1) clause (16) shall be omitted ; 

(2) in cl. (22) omit the words “transportation or**. 

—W. B. Act XXII of 1957, S. 9 [w. e. f. 6-1-1958]. 


a QO« Power of Local Government to make rules. [Repealed by the A. 0. 1937.] 

[a] This section has been incorporated with slight modifications in els. (8) to (27) of 
S. 59. 
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61. Exhibition of copies of rules. 

Copies of rules, under '‘[section 59] so far as they affect the government of 
prisons, shall be exhibited, both in English and in the Vernacular, in some 
place to which all persons employed within a prison have access. 

[a] Substituted for "Ss. 59 and 00” by A. O., 1937. 

STATE AMENDMENTS 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 

MAHARASHTRA ^ , , r 

In its application to the State of Bombay, in S. 61 for tHb word Vernacular substitute 

the words “regional language". —Bom. Act XXIII of 1959, S. 3 (c) [1-0-1959]. 

62. Exercise of powers of Superintendent and Medical Officer. 

All or any of the powers and duties conferred and imposed by this Act on a 
Superintendent or Medical Officer may in his absence be exercised and per¬ 
formed by such other officer as the State Government may appoint in this 
behalf either by name or by his official designation. 

THE SCHEDULE _Enactments repealed. (Repealed by the Repealing Act, 1938 

(1 of 1938), S. 2 and Sell.] 


[THE] PRIZE COMPETITIONS ACT, 1955 

(ACT XLII of 1955) 


[The Act printed here is as on 15-2-1961.] 


CONT 

Sections 

1. Short title, extent and commence¬ 

ment, 

2. Definitions. 

3. Interpretation. 


ENTS 

contravention of the provisions 
of sections 4 and 5. 

10. Penalty for failure to keep and 

submit accounts. 

11. Penalty for other offences in con¬ 

nection with prize competitions. 


4. Prohibition of prize competitions 

where the prize offered exceeds 
one thousand rupees a month. 

5. Licensing of prize competitions 

where the prize offered does not 
exceed one thousand rupees a 
month. 

6 . Licences for prize competitions. 

7. Promoters of prize competitions to 

keep accounts and submit the 
same to the licensing authority. 

8 . Power to cancel or suspend 

licences. 

9. Penalty for promoting or conduct¬ 

ing any prize competition in 


12. Offences by Corporations. 

13. Power of licensing authority to 

call for and inspect accounts 
and documents. 

14. Power to entry and search. 

15. Forfeiture of newspapers and 

publications containing prize 
competitions. 

16. Appeals. 

17. Licensing authority and other 

officers to be public servants. 

18. Jurisdiction to try offences. 

19. Protection of action taken under 

this Act. 

20. Power to make rules. 


STATEMENT OF OBJECTS AND REASONS 


“Crossword puzzles and similar competi- 
tions have of late been increasing at an 
alarming rate. Though they purport to be 
games of skill, they really provide a form of 
ambling to the public. These competitions 
ave a deleterious effect on large sections of 
the people. The object of this Bill is to 
remove this evil, permitting at the same time 
reasonable scope for competitions which aie 


mainly games of skill and intelligence, and 
which provide innocent amusement without 
encouraging the gambling spirit. 

The subject-matter of the proposed legis¬ 
lation falls’ within Entry 34 in List II of the 
Schedule VII to the Constitution (State List). 
The State Legislatures of Bombay, Andhra 
and Patiala and East Punjab States Union 
have passed resolutions under Article 252 
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empowering Parliament to make a law on the 
subject. The Bill when passed will become 
applicable to these States and to all Part C 
States and to the Andaman and Nicobar 
Islands. It will also become applicable to 
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such Part A and Part B States (except Jammu 
and Kashmir) as may pass resolutions under 
the said article adopting the Act.” 

“Gaz. of Ind., 1955, Extra., Pt. II-Section 2 
page 352. * 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Adapted by 3 A. L. O., 1950. 

[THE] PRIZE COMPETITIONS ACT, 1955 

(ACT XLII OF 1955) a 

[22nd October , 1955.] 

An Act to provide for the control and regulation of prize competitions . 

Whereas it is expedient to provide for the control and regulation of nrizp 
competitions; & 

AND WHEREAS the Legislatures of the States of Andhra, Bombay, Madras 

Pr § d f sh > Hyderabad, Madhya Bharat, Patiala and East Punjab 
States Union and Saurashtra have passed resolutions in terms of clause (l )of 
Artide 2o2 of the Constitution in relation to the above-mentioned matter and 

List ifin thP <f ry S i° far u S ^ Uch matters are matters enumerated in 

Dist 11 In the Seventh Schedule to the Constitution; 

follows 6 il aCted by Parliament in the Sixth Year of the Republic of India as 

pa ] ge F 352 Statement ° f ° biectS and Reasons> Gaz - of Ind - 1955 . Extra., Pt. II-Section 2, 

1. Short title, extent and commencement. 

(1) This Act may be called THE PRIZE COMPETITIONS ACT, 1955.- 

,S 2 J ^ extends to‘‘[the territories which, immediately before the 1st November 

PradesTlIv^^ 1 ^ 11 !)! 4116 mf teS °l Andhra Bombay, Madras, Orissa, Uttar 
ladesh Hyderabad, Madhya Bharat, Patiala and East Punjab States Union and 

Saurashtra and all Part C States. 

> /f^. shaI1 come into force on such date b as the Central Government may 
by notification in the Official Gazette, appoint. y ’ 

f Q^ tcd 3 A vV O-. 1956 [w. r. e. f. 1-11-1956], [b] The Act came into force on 
1-4-1956; see Gaz. of Ind., 1956, Extra., Pt. II-Section 3, page 647. 

2* Definitions. 

In this Act, unless the context otherwise requires,— 

( a ) ‘‘licensing authority” means any officer or authority appointed by the 

State Government, by notification in the Official Gazette, for the purpose 
or granting licences under this Act; ^ 

(b) money includes a cheque, postal-order or money-order; 

(c) “prescribed” means prescribed by rules made under this Act- 

(d) “prize competition” means any competition (whether called ’a cross-word 
prize competition, a missing-word prize competition, a picture prize 
competition or by any other name) in which prizes are offered for the 
solution of any puzzle based upon the building up, arrangement, com- 
bination or permutation, of letters, words or figures. 


Section 2 

[I] Though on a literal construction of 
S. 2 (d) the Act applies also to prize competi¬ 
tions in which success depends to a substan¬ 
tial degree on skill, having regard to the his¬ 
tory of the legislation, the declared object 
thereof and the wording of the statute, the 
competitions which are sought to be con¬ 
trolled and regulated by the Act are only 
those competitions in which success does not 
depend to any substantial degree on skill. 


- Note 1 

regard to the circumstances under 
which the resolutions came to be passed there 
cannot be any reasonable doubt that the law 
which the State legislatures moved Parlia¬ 
ment to enact under Art. 252 (1) of the Cons¬ 
titution of India was one to control and regu¬ 
late prize-competition of a gambling charac¬ 
ter. 1957 S C 028 (031, 032) [(S) AIR V 44 
C 94] : 1957 SCR 930. 
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3. Interpretation# 

For the purposes of this Act,— 

(a) references to printing shall be construed as including references to 
writing and other modes of representing or reproducing letters, words 
or figures in a visible form ; and 

(b) documents or other matters shall be deemed to be distributed if they are 

distributed to persons or places within or outside the territories to 
which this Act extends and the word ‘distribution’ shall be construed 
accordingly. 

- 4 . Prohibition of prize competitions where the prize offered exceeds one 
thousand rupees a month. 

No person shall promote or conduct any prize competition or competitions 
-in which the total value of the prize or prizes (whether in cash or otherwise) 
to be offered in any month exceeds one thousand rupees ; and in every prize 
-competition, the number of entries shall not exceed two thousand. 

-5. Licensing of prize competitions where the prize offered does not exceed 
one thousand rupees a month. 

Subject to the provisions of section 4, no person shall promote or conduct 
any prize competition or competitions in which the total value of the prize or 
prizes (whether in cash or otherwise) to be offered in any month does not 
exceed one thousand rupees unless he has obtained in this behaif a licence 
granted in accordance with the provisions of this Act and the rules made 

thereunder. 


6 . Licences for prize competitions. 

(1) Every person desiring to obtain a licence referred to in section 5 shall 
.make application in writing to the licensing authority in such form and 
manner as may be prescribed. 

(2) On the receipt of such application, the licensing authority, after making 
such inquiry as it considers necessary, shall, by order in writing, either grant 
the licence or refuse to grant the licence. 


Section 4 — Note 1 

[1] As gambling competitions cannot be 
-called a trade persons carrying them are not 
entitled to the protection of Art. 19 (1) (g) of 
.the Constitution and the question whether the 
restrictions imposed by Ss. 4 and 5 and Rr. 11 
and 12 framed under S. 20 of the Act are rea¬ 
sonable does not arise for consideration. But 
as regards prize competitions which involve 
substantial skill, even assuming that the Act 
applies to such competitions, the restrictions 
imposed by the aforesaid provisions cannot be 
said to be reasonable restrictions enacted in 
'the public interest and as such are not saved 

"by Art. 19 ( 6 ). 1957 S C 028 (631) [(S) AIR 
/V 44 C 94] : 1957 SCR 930. 

[See 1959 Cal 141 (145) [AIR V 46 C 36] : 
1959 Cri L Jour 307. (Prize competitions 
which do not require substantial skill ought 
to be considered as gambling transactions — 
,Case under West Bengal Prize Competitions 
Act (32 of 1957).] 

[2] Assuming that S. 4 applies by virtue of 
the definition in S. 2 (d) to all kinds of com¬ 
petitions, its provisions are severable in their 
application to competitions in which success 
-does not depend to any substantial extent on 
-skill. Therefore, the restrictions imposed are 


valid in so far as gambling competitions are 
concerned. 1957 S C 628 (637) [(8) AIR V 44 
C 94] : 1957 SCR 930. 


Section 5 — Note 1 

[1] As gambling competitions cannot be 
called a trade persons carrying them are not 
entitled to the protection of Art. 19 (1) (g) of 
the Constitution. Accordingly Ss. 4 and 5 
and Rr. 11 and 12 framed under S. 20 of the 
Prize Competitions Act in their application to 
gambling competitions cannot be struck down 
as void on ground of violation of Art. 19 (1) 
(g). The competitions which are sought to be 
controlled and regulated by the Act are only 
those competitions in which success does not 
depend .to any substantial degree on skill. 
Assuming however that the Act applies to all 
competitions including those in which success 
depends upon substantial skill, the restrictions 
imposed by the aforseaid provisions would be 
unreasonable and as such are not saved by 
Art. 19 (6), But this will not affect the vali¬ 
dity of the provisions with regard to gambl¬ 
ing competitions as they are severable. 1957 
S C 628 (631) [(S) A I R V 44 C 94] : 1957 S C 
R 930. 
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(3) Where the licensing authority refuses to grant a licence it shall record at 

riet statement of the reasons for such refusal and furnish a copy thereof to 
the applicant. 

(4) The fees on payment of which, the period for which, the conditions 
subject to which, and the form in which, a licence may be granted shall be 
such as may be prescribed. 


* 7 . Promoters of prize competitions to keep accounts and submit the same 
to the licensing authority. 

Every person who promotes or conducts a prize competition in accordance 
with the provisions of this Act and the rules made thereunde* shall keep- 
accounts relating to' such competition and submit to the licensing authority a* 
statement of accounts in such form and at such intervals as may be nrescribed 

8 . Power to cancel or suspend licences. 

f 1 ) The licensing authority may, after giving the holder of any licence under 
this Act a reasonable opportunity of being heard, cancel or suspend the licence- 
on any one or more of the following grounds, namely:_ 

(o,) that there has been a breach of any of the conditions subject to which- 
the licence was granted; 

(b) that the holder of the licence has contravened any of the provisions of 
section 7. 


(2) Whenever a licence is cancelled or suspended the licensing authority 

shall record a brief statement of the reasons for such cancellation or suspension 

and iurnish a copy thereof to the person whose licence has been cancelled or 
suspended. 


Penalty for promoting or conducting any prize competition in contraven¬ 
tion of the provisions of sections 4 and 5. 

If any person promotes or conducts any prize competition in contravention 
or the provisions of section 4 or section 5, he shall be punishable with irriorison- 

ment for a term which may extend to three months, or with fine which may 
extend to one thousand rupees, or with both. 

Penalty for failure to keep and submit accounts. 

If any person liable under section 7 to keep accounts or to submit statements- 
of accounts fails to keep accounts or to submit statements of accounts as re- 
quired by that section or keeps accounts or submits statements of accounts; 
which are false and which he either knows or believes to be false or does not. 
believe to be true, he shall be punishable with imprisonment for a term which 
may extend to one month, or with fine which may extend to five hundred 

rupees, or with both, but nothing contained in this section shall affect the- 
provisions contained in section 8. 


11. Penalty for other offences in connection with prize competitions. 

If any person with a view to the promotion or conduct of any prize 

competition except in accordance with the provisions of a licence under this • 

Act or in contravention of the provisions of this Act or in connection with any 

prize competion promoted or conducted except in accordance with such 
provisions— 

(a) prints or publishes any ticket, coupon or other document for use in the 

prize competition; or 

(b) sells or distributes or offers or advertises for sale or distribution, or has in 

his possession for the purpose of sale or distribution any ticket, coupon- 
or other document for Use in the prize competition; or 

(c) prints, publishes or distributes, or has in his possession for the purpose o£ : 

publication or distribution,— 

(i) any advertisement of the prize competition, or 
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(ii) any list (whether complete or not) of prize winners in the prize 
competition, or 

(Hi) any such matter descriptive of, or otherwise relating to, the prize 
competition as is calculated to act as an inducement to persons to 
participate in that prize competition or any other prize 
competition; or 

(d) brings, or invites any person to send, into the territories to which this 

Act extends, for the purpose of sale or distribution, any ticket, coupon 
or other document for use in, or any advertisement of, the prize 
competition; or 

(e) sends, or attempts to send, out of the territories to which this Act extends 

any money or valuable thing received in respect of the sale or distribution 
of any ticket, coupon or other document for use in the prize competition; 

or 

(f) uses any premises, or causes or knowingly permits any premises to be 

used, for purposes connected with the promotion or conduct of the prize 
competition; or 

(g) causes or procures or attempts to procure any person to do any of the 

above-mentioned acts, 

he shall be punishable with imprisonment for a term which may extend to 
three months, or with fine which may extend to five hundred rupees, or with 

both. 

12 . Offences by Corporations. 

(1) If any person guilty of an offence under this Act is a company, every 
person who at the time the offence was committed was in charge of, and was 
responsible to, the company, as well as the company, shall be deemed to be 
guilty of that offence and shall be liable to be proceeded against and punished 
accordingly : 

Provided that nothing contained in this sub-section shall render any such 
person liable to any punishment provided in this Act if he proves that the 
offence was committed without his knowledge or that he exercised all due 
diligence to prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an offence 
under this Act has been committed with the consent or connivance of, or is 
attributable to gross neglect on the part of, any director, manager, secretary or 
other officer of the company, such director, manager, secretary or other officer 
shall also be deemed to be guilty of that offence and shall be liable to be 
proceeded against and punished accordingly. 

Explanation .—For the purposes of this section,— 

(a,) “company” means a body corporate and includes a firm or other 
association of individuals; and 

( b) “director” in relation to a firm means a partner in the firm. 

13 . Power of licensing authority to call for and inspect accounts and 

documents. 

The licensing authority may— 

(a) require any person promoting or conducting a prize competition to 

produce before it the accounts and other documents kept by such person 
or to furnish to it such other information relating to the prize competition 
as it may require; 

(b) inspect at all reasonable times the accounts and other documents kept by 

such person. 
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14. Power of entry and search. 

(1) It shall be lawful for any police-officer not below the rank of Sub¬ 
inspector authorised by the State Government in this behalf by general or 
special order in writing,— 

(a) to enter if necessary by force, whether by day or night, with such 

assistants as he considers necessary, any premises which he has reason 
to suspect, are being used for purposes connected with the promotion or 
conduct of any prize competition in contravention of the provisions of 
this Act; 

(b) to search the premises and the persons whom he may find therein ; 

(c) to take into custody and produce before a Magistrate all such persons as 

are concerned or against whom a reasonable complaint has been made 
or credible information has been received or a reasonable suspicion 
exists of their having been concerned with the user of such premises for 
purposes connected with, or with the promotion or conduct of, any 
prize competition in contravention of the provisions of this Act; and 

(d) to seize all things found therein which are intended to be used or 

reasonably suspected to have been used in connection with such prize 
competition. 

(2) All searches under this section shall be made in accordance with the 
provisions of the Code of Criminal Procedure, 1898. 

15. Forfeiture of newspapers and publications containing prize com¬ 

petitions. 

Where any newspaper or other publication contains any prize competition 
promoted or conducted in contravention of the provisions of this Act or except 
in accordance with the provisions of a licence under this Act or any advertise¬ 
ment in relation thereto, the State Government may, by notification in the 
Official Gazette, declare every copy of the newspaper and every copy of the 
publication containing the prize competition or the advertisement, to be 
forfeited to Government. 

16. Appeals. 

Any person aggrieved by the decision of the licensing authority refusing to 
grant a licence or cancelling or suspending a licence may, within such time as 
may be prescribed, prefer an appeal to the State Government and the decision 
of the State Government on such appeal shall be final. 

17. Licensing authority and other officers to be public servants. 

The licensing authority and any other officer acting under this Act shall be 
deemed to be public servants within the meaning of section 21 of the Indian 
Penal Code. 

% 

18. Jurisdiction to try offences. 

No Court inferior to that of a Presidency Magistrate or a Magistrate of the 
first class shall try any offence under this Act. 

19. Protection of action taken under this Act. 

No suit, prosecution or other legal proceeding shall lie against the licensing 
authority or any other officer of the Government for anything which is in 
good faith done or intended to be done under this Act or the rules made 
thereunder. 

250. Power to make rules. 

(1) The State Government may, by notification in the Official Gazette, and 

Section 20 — Note 1 the Constitution. Accordingly I\r. 11 and 12 

[1] As gambling competitions cannot be framed under S. 20 of the Act in their applica* 
called a trade persons carrying them are not tion to such competitions cannot be struck 
entitled to the protection of Art. 19 (1) (g) of down as void on the ground of violation o£ 
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subject to the condition of previous publication, make rules for carrying out 
the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, 
namely :— 

(a) the form and manner of application for a licence and the fees, if any, for 

such licence ; 

(b) the period for which, the conditions subject to which and the form in 

which, a licence may be granted ; 

(c) the form in which and the intervals at which statements of accounts shall 

be submitted to the licensing authority ; 

(d) the time within which an appeal against a decision of the licensing 

authority may be preferred to the State Government; 

(e) any other matter which is to be or may be prescribed. 


[THE] PROBATION OF OFFENDERS ACT, 1958 

(ACT XX of 1958) 

[The Act printed here is as on 15-2-1961.] 
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STATEMENT OF OBJECTS AND REASONS 


“The question of release of offenders on 
probation of good conduct instead of sentenc¬ 
ing them to imprisonment has been under 
consideration for some time. In 1931, the 
Government of India prepared a draft of Pro¬ 
bation of Offenders Bill and circulated it to 
the then Local Governments for their views. 
However, owing to pre-occupation with other 
more important matters the Bill could not be 
proceeded with. Later in 1934, the Govern- 

Section 20 — Note 1 (contd.) 
fundamental right to carry on trade guaran¬ 
teed by Art. 19U)(g) of the Constitution. 1957 


ment of India informed Provincial Govern¬ 
ments that there was no prospect of Central 
legislation being undertaken at the time and 
there would be no objection to the provinces 
undertaking such legislation themselves. A 
few provinces accordingly enacted their own 
probation laws. 

2. In several States, however, there are no 
separate probation laws at all. Even in States 
where there are probation laws, they are not 

S C 628 (631) [(S) A I R V 44 C 94] : 1957 
SCR 930. 
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uniform nor are they adequate to meet the 
present requirements. In the meantime, there 
has been an increasing emphasis on the re¬ 
formation and rehabilitation of the offender 
as a useful and self reliant member of society 
without subjecting him to the deleterious 
effects of jail life. In view of the widespread 
interest in the probation system in the 
country, this question has been re-examined 
and it is proposed to have a Central law on 
the subject which should be uniformally ap¬ 
plicable to all the States. 

3. It is proposed to empower Courts to re¬ 
lease an offender after admonition in respect 
of certain specified offences. It is also pro¬ 


posed to empower Courts to release on proba¬ 
tion, in all suitable cases, an offender found 
guilty of having committed an offence not 
punishable with death or imprisonment for 
life. In respect of offenders under 21 years of 
age, special provision has been made putting 
restrictions on their imprisonment. During 
the period of probation, offenders will remain 
under the supervision of probation officers in 
order that they may be reformed and become 
useful members of society. The Bill seeks to 
achieve these objects.” 

—Gaz. of Ind., 1957, Extra., Pt. II-Sec. 2, 

page 842, 


[THE] PROBATION OF OFFENDERS ACT, 1958 

(ACT XX OF 1958) a 

[16th May, 1958] 

An Act to provide for the release of offenders on probation or after due 

. admonition and for matters connected therewith. 

BE it enacted by Parliament in the Ninth Year of the Republic of India 
as follows :— 

[a] For Statement of Objects and Reasons see Gaz. of Ind., 1957, Ext. Pt. II-Sec. 2, 
p. 842 and for Joint Committee Report,see Gaz. of Ind., 1958, Pt. II-Sec. 2, p. 233. 


1* Short title, extent and commencement. 

( 1 ) This Act may be called THE PROBATION OF OFFENDERS ACT, 1958. 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 

(3) It shall come into force in a State on such date a as the State Government 
may, by notification in the Official Gazette, appoint, and different dates may be 
appointed for different parts of the State. 

[a] In Bihar the Act came into force on 15-0-1959, see Bihar Gaz. 1959, Extra., 
D/- 6-0-1959. 

In Kerala it came into force on 15-7-1958, see Ker. Gaz., 1958, Pt. I, p. 2180. 

/ • 

2. Definitions. 

In this Act, unless the context otherwise requires,— 

(a) “Code” means the Code of Criminal Procedure, 1898 ; 

(b) “probation officer” means an officer appointed to be a probation officer or 

recognised as such under section 13 ; 

(c) “prescribed” means prescribed by rules made under this Act; 

(d) words and expressions used but not defined in this Act and defined in the 
Code of Criminal Procedure, 1898, shall have the meanings respectively 
assigned to them in that Code. 

3. Power of Court to release certain offenders after admonition. 

When any person is found guilty of having committed an offence punishable 
under section 379 or section 380 or section 381 or section 404 or section 420 of 
the Indian Penal Code or any offence punishable with imprisonment for not 
more than two years, or with fine, or with both, under the Indian Penal Code 
or any other law, and no previous conviction is proved against him and the 
Court by which the person is found guilty is of opinion that, haying regard to 
the circumstances of the case including the nature of the offence and the 
character of the offender, it is expedient so to do, then, notwithstanding any¬ 
thing contained in any other law for the time being in force, the Court may, 
instead of sentencing him to any punishment or releasing him on probation of 
good conduct under section 4, release him after due admonition. 
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Explanation .—For the purposes of this section, previous conviction against a 
person shall include any previous order made against him under this section 
or section 4. 

OBJECTS AND REASONS 

“The Committee feel that a person who has any benefit under this clause. This has been 
previously been released after admonition provided by adding an Explanation to this 
under this clause or released on probation clause.” 

under clause 4 should not again be entitled to — J. C. R. 


4* Power of Court to release certain offenders on probation of good conduct. 

(l) When any person is found guilty of having committed an offence not 
punishable with death or imprisonment for life and the Court by which the 
person is found guilty is of opinion that, having regard to the circumstances 
of the case including the nature of the offence and the character of the offender, 
it is expedient to release him on probation of good conduct, then, notwith¬ 
standing anything contained in any other law for the time being in force, the 
Court may, instead of sentencing him at once to any punishment, direct that 
he be released on his entering into a bond, with or without sureties, to appear 
and receive sentence when called upon during such period, not exceeding t iree 
years, as the Court may direct, and in the meantime to keep the peace and be 
of good behaviour : 

Provided that the Court shall not direct such release of an offender unless it 
is satisfied that the offender or his surety, if any, has a fixed place of abode or 
regular occupation in the place over which the Court exercises jurisdiction or 
in which the offender is likely to live during the period for which he enters 
into the bond. 


(2) Before making any order under sub-section (1) t the Court shall take into 
consideration the report, if any, of the probation officer concerned in relation 
to the case. 

(3) When an order under sub-section (1) is made, the Court may, if it is of 
opinion that in the interests of the offender and of the public it is expedient 
so to do, in addition pass a supervision order directing that the offender shall 
remain under the supervision of a probation officer named in the order during 
such period, not being less than one year, as may be specified therein, and may 
in such supervision order impose such conditions as it deems necessary for the 
due supervision of the offender. 

(4) The Court making a supervision order under sub-section (3) shall require 
the offender, before he is released, to enter into a bond, with or without sure¬ 
ties, to observe the conditions specified in such order and such additional 
conditions with respect to residence, abstention from intoxicants or any other 
matter as the Court may, having regard to the particular circumstances, consider 
fit to impose for preventing a repetition of the same offence or a commission of 
other offences by the offender. 

(5) The Court making a supervision order under sub-section (3) shall explain 
to the offender the terms and conditions of the order and shall forthwith furnish 
one copy of the supervision order to each of the offenders, the sureties, if any, 
and the probation officer concerned. 


Section 4 

[1] Section 4 speaks of punishment and not 
of imprisonment. The word ‘punishment* is 
wide enough to comprehend both the punish¬ 
ment of imprisonment and the punishment of 
fine. Therefore, S. 4 empowers a court to 
remit the fine also. 1901 Pat 19 (21) [AIR 
V 48 C 5] : 1901 (1) Cri L Jour 144. 

[2] It is only when the Court forms an 
opinion that in a given case the offender 
snould be released on probation of good con- 


Note 1 

duct that the Court acts as provided by S. 4. 
1901 Pat 19 (21) [AIR V 48 C 5] : 1901 (1) Cri 
L Jour 144. 

[3] It is the duty of the court to satisfy it¬ 
self in the case of an accused who is under 
21 years of age that it would not be desirable 
to deal with him under S. 4 before sentenc¬ 
ing him to imprisonment. (’01) 1901 (2) Cri 
L Jour 583 (584) (Manipur). 
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5. Power of Court to require released offenders to pay compensation and 
costs. 

(1) The Court directing the release of an offender under section 3 or section 4, 
may, if it thinks fit, make at the same time a further order directing him to pay— 

(a) such compensation as the Court thinks reasonable for loss or injury caused 

to any person by the commission of the offence; and 

(b) such costs of the proceedings as the Court thinks reasonable. 

(2) The amount ordered to be paid under sub-section (l) may be recovered 
as a fine in accordance with the provisions of sections 386 and 387 of the Code. 

(3) A Civil Court trying any suit, arising out of the same matter for which 
the offender is prosecuted, shall take into account any amount paid or recovered 
as compensation under sub-section (l) in awarding damages. 


0. Restrictions on imprisonment of offenders under twenty-one years of age. 

( 1 ) When any person under twenty-one years of age is found guilty of having 
committed an offence punishable with imprisonment (but not with imprison¬ 
ment for life), the Court by which the person is found guilty shall not sentence 
him to imprisonment unless it is satisfied that, having regard to the circum¬ 
stances of the case including the nature of the offence and the character of the 
offender, it should not be desirable to deal with him under section 3 or section 4, 
and if the Court passes any sentence of imprisonment on the offender, it shall 
record its reasons for doing so. 

(2) For the purpose of satisfying itself whether it would not be desirable to 
deal under section 3 or section 4 with an offender referred to in sub-section (1), 
the Court shall call for a report from the probation officer and consider the 
report, if any, and any other information available to it relating to the character 
and physical and mental condition of the offender. 


OBJECTS AND REASONS 


“The Committee feel that it should be made 
clear in this clause [that is, S. 0] that the 
report of a probation officer should be consi¬ 
dered by the Court only for the purpose of 
satisfying itself as to whether the offender 
should be dealt with under clause 3 or 


clause 4 [now section 3 or 4] and not for the 
purpose of determining the sentence to be 
imposed on the offender. Sub-clause (2) [now 
sub-section (2)] has been amended to make 
the intention clear.” 

—J. C. R. 


*7* Report of probation officer to be confidential. 

The report of a probation officer referred to in sub-section (2) of section 4 or 
sub-section (2) of section 6 shall be treated as confidential : 

Provided that the Court may, if it so thinks fit, communicate the substance 
thereof to the offender and may give him an opportunity of producing such 
evidence as may be relevant to the matter stated in the report. 


Section 5 — Note 1 

[1] Section 5 no doubt empowers the court 
to grant in appropriate cases compensation 
and costs but this is purely in the discretion 
of the court. The court will allow compensa¬ 
tion and costs only when it thinks fit in any 
case. When no prayer for compensation and 
costs is made by the party or when the court 
in its discretion does not allow costs and com¬ 
pensation, the High Court sitting in revision, 
cannot interfere with the discretion of the 
court which does not appear to have been 
exercised capriciously and unreasonably. 

190L Pat 19 (21) [AIR V 48 C 5] : 1961 (1) Cri 
L. Jour 144. 

Section 6 — Note 1 

[11 Section 6 lays down a special provision 


in respect of offenders under twentyone years- 
of age. Section 4 is general. It applies to all 
kinds of offences, whether under or above 
twentyone years of age. The only limitation 
imposed by S. 6 is that in the first instance an, 
offender under twentyone years of age wilt 
not be sentenced to imprisonment. Where 
therefore the Court deals with the offender 
under S. 4 of the Act, whether or not he was 
under twentyone years of age is of little con¬ 
sequence. 1961 Pat 19 (21) [AIR V 48 C 5] : 
1961 (1) Cri L Jour 144. 

[2] Where the age of the accused is seen to 
be 18 years, the Magistrate has no jurisdic¬ 
tion even if he found him guilty to punish 
him straightway to imprisonment under S. 0. 
(’61) 1961 (2) Cri L Jour 583 (584) (Manipur.) 
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OBJECTS AND REASONS 


“The Committee are of opinion that the 
reports of probation officers under sub¬ 
clause (2) of clause 4 [now S. 4 (2)] and sub¬ 
clause (2) of original clause 7 [now S. 0 (2)] 
should be treated on the same footing. 
Though the reports may be confidential the 


Court should be empowered, if it so thinks 
fit, to communicate the contents thereof to 
the offender and to give him an opportunity 
of producing evidence in relation thereto. 
This clause has been inserted to achieve this 
object.” —J. C. H. 


8 . Variation of conditions of probation. 

(1) If, on the application of a probation officer, any Court which passes an 
order under section 4 in respect of an offender is of opinion that in the 
interests of the offender and the public it is expedient or necessary to vary the 
conditions of any bond entered into by the offender, it may, at any time during 
the period when the bond is effective, vary the bond by extending or diminish¬ 
ing the duration thereof so, however, that it shall not exceed three years from 
the date of the original order or by altering the conditions thereof or by inser¬ 
ting additional conditions therein : 

Provided that no such variation shall be made without giving the offender 
and the surety or sureties mentioned in the bond an opportunity of being 

heard. 

(2) If any surety refuses to consent to any variation proposed to be made 
under sub-section (l), the Court may require the offender to enter into a fresh 
bond and if the offender refuses or fails to do so, the Court may sentence him 
for the offence of which he was found guilty. 

(3) Notwithstanding anything hereinbefore contained, the Court which 
passes an order under section 4 in respect of an offender may, if it is satisfied 
on an application made‘ by the probation officer, that the conduct of the 
offender has been such as to make it unnecessary that he should be kept any 
longer under supervision, discharge the bond or bonds entered into by him. 

9. Procedure in case of offender failing to observe conditions of bond. 

(1) If the Court which passes an order under section 4 in respect of an 
offender or any Court which could have dealt with the offender in respect of 
his original offence has reason to believe, on the report of a probation officer or 
otherwise, that the offender has failed to observe any of the conditions of the 
bond or bonds entered into by him, it may issue a warrant for his arrest or 
may, if it thinks fit, issue a summons to him and his sureties, if any, requiring 
him ' or them to attend before it at such time as may be specified in the 

summons. 

(2) The Court before which an offender is so brought or appears may either 
remand him to custody until the case is concluded or it may grant him bail, 
with or without surety, to appear on the date which it may fix for hearing. 

(3) If the Court, after hearing the case, is satisfied that the offender has 
failed to observe any of the conditions of the bond or bonds entered into by 

him, it may forthwith— 

(a) sentence him for the original offence ; or 

(b) where the failure is for the first time, then, without prejudice to the con¬ 

tinuance in force of the bond, impose upon him a penalty not exceeding 

fifty rupees. 

(4) If a penalty imposed under clause (b) of sub-section (3) is not paid within 

such period as the Court may fix, the Court may sentence the offender 

for the original offence.' 


io. Provision as to sureties. 

The provisions of sections 122, 126, 126A, 406A, 514, 514A, 514B and 515 of 
the Code shall, so far as may be, apply in the case of bonds and sureties given 

under this Act. 
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11 . Courts competent to make order under the Act, appeal and revision 

and powers of Courts in appeal and revision. 

(1) Notwithstanding anything contained in the Code or any other law, an 
order under this Act may be made by any Court empowered to try and sentence 
the offender to imprisonment and also by the High Court or any other Court 
when the case comes before it on appeal or in revision. 

(2) Notwithstanding anything contained in the Code, where an order under 
section 3 or section 4 is made by any Court trying the offender (other than a 
High Court), an appeal shall lie to the Court to which appeals ordinarily lie 
from the sentences of the former Court. 

(3) In any case where any person under twenty-one years of age is found 
guilty of having committed an offence and the Court by which he is found 
guilty declines to deal with him under section 3 or section 4, and passes against , 
him any sentence of imprisonment with or without fine from which no appeal 
lies or is preferred, then, notwithstanding anything contained in the Code or 
any other law, the Court to which appeals ordinarily lie from the sentences of 
the former Court may, either of its own motion or on an application made to 

it by the convicted person or the probation officer, call for and examine the 
record of the case and pass such order thereon as it thinks fit. 

(4) When an order has been made under section 3 or section 4 in respect of 
an offender, the Appellate Court or the High Court in the exercise of its power 
of revision may set aside such order and in lieu thereof pass sentence on such 
offender according to law : 

Provided that the Appellate Court or the High Court in revision shall not 
inflict a greater punishment than might have been inflicted by the Court by 
which the offender was found guilty. 

125. Removal of disqualification attaching to conviction. 

Notwithstanding anything contained in any other law, a person found guilty 
of an offence and dealt with under the provisions of section 3 or section 4 shall 
not suffer disqualification, if any, attaching to a conviction of an offence under 
such law : 

Provided that nothing in this section shall apply to a person who, after his 
release under section 4, is subsequently sentenced for the original offence. 

Note : Person against whom action is taken either under S. 3 or S. 4, is not disqualified 
by reason of such action, from standing for election to any of the Houses of Parlia¬ 
ment or to any State Legislature. 

13 . Probation officers. 

(1) A probation officer under this Act shall be— 

(a) a person appointed to be a probation officer by the State Government or 
recognised as such by the State Government; or 

(b) a person provided for this purpose by a society recognised in this behalf 
by the State Government; or 

(c) in any exceptional case, any other person who, in the opinion of the 

Court, is fit to act as a probation officer in the special circumstances of 
the case. 

(2) A Court which passes an order under section 4 or the District Magistrate 
of the district in which the offender for the time being resides may at any time, 
appoint any probation officer in the place of the person named in the supervi¬ 
sion order. 

Explanation. — For the purposes of this section, a presidency town shall be 
deemed to be a district and Chief Presidency Magistrate shall be deemed to 
be the District Magistrate of that district. 

(3) A probation officer, in the exercise of his duties under this Act, shall be 
subject to the control of the District Magistrate of the district in which the 
offender for the time being resides. 
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14 . Duties of probation officers. 

A probation officer shall, subject to such conditions and restrictions, as may 
be prescribed,— 

(a) inquire, in accordance with any directions of a Court, into the circumst¬ 
ances or home surroundings of any person accused of an oilence with a 
view to assist the Court in determining the most suitable method of 
dealing with him and submit reports to the Court; 

(b) supervise probationers and other persons placed under his supervision 

and, where necessary, endeavour to find them suitable employment ; 

(c) advise and assist offenders in the payment of compensation or costs 

ordered by the Court ; 

(d) advise and assist, in such cases and in such manner as may be prescribed, 
persons who have been released under section 4; and 

(e) perform such other duties as may be prescribed. 

15. Probation officers to be public servants. 

Every probation officer and every other officer appointed in pursuance of 
this Act shall be deemed to be public servants within the meaning of section 21 
of the Indian Penal Code. 

16 . Protection of action taken in good faith. 

No suit or other legal proceeding shall lie against the State Goveinment or 
any probation officer or any other officer appointed under this Act in respect of 
anything which is in good faith done or intended to be done in pursuance of 
this Act or of any rules or orders made thereunder. 


IT. Power to make rules. 

(1) The State Government may, with the approval of the Central Govern- 
ment, by notification in the Official Gazette, make rules to carry out the pur- 

poses of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, 

■namely : — 

(a) appointment of probation officers, the terms and conditions of their 

service and the area within which they are to exercise jurisdiction ; 

(b) duties of probation officers under this Act and the submission of reports 

by them ; 

(c) the conditions on which societies may be recognised for the purposes of 

clause (b) of sub-section (1) of section 13 ; 

(d) the payment of remuneration and expenses to probation officers or of a 
subsidy to any society which provides probation officers ; and 

(e) any other matter which is to be, or may be, prescribed. 

(3) All rules made under this section shall be subject to the condition of 
previous publication and shall, as soon as may be after they are made, be laid 

before the State Legislature. 

18. Saving of operation of certain enactments. 

Nothing in this Act ?hall affect the provisions of section 31 of the Reforma¬ 
tory Schools Act, 1897, or sub-section (2) of section 5 of the Prevention of 
Corruption Act, 1947 or the Suppression of Immoral Traffic in Women and 
Girls Act, 1956, or of any law in force in any State relating to juvenile 

offenders or borstal schools. 


“The Committee are of opinion that where 
any public servant commits criminal miscon¬ 
duct in the discharge of his duty and is pun¬ 
ishable under sub section (2) of section 5 of 
the Prevention of Corruption Act, 1947. the 


OBJECTS AND REASONS 

provisions of this Bill should not apply to 
such a case. This clause has accordingly 
been amended to exclude sub-section (2) of 
section 5 of that Act from the operation of 
this enactment.”—J. C. R. 


[Vol. 13.] 2 A.M. 15. 
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19 . Section 562 of the Code not to apply in certain areas. 

Subject to the provisions of section 18, section 562 of the Code shall cease to 
apply to the States or parts thereof in which this Act is brought into force. 


PROCEDURE OF THE HIGH COURT FOR UTTAR PRADESH 

(ACT XIII OF 1869) 

[The Act printed here is as on 15-2-1961.] 

CONTENTS 


Sections 

1. [Repealed.] 

2. [Repealed.] 


3. Power to award'.costs on petitions,. 

etc. 

4. Penalty for making false state¬ 

ments in support of petitions, etc* 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Adapted by A. L. O., 1950. 

— Repealed in part by Act X of 1875. 

PROCEDURE OF THE HIGH COURT FOR* UTTAR PRADESH 

(ACT XIII OF 1869) a 

[19th March, 1869.] 

An Act further to amend the Procedure of the High'Court of 

Judicature for h [lJttar Pradesh]. 

Preamble. 

WHEREAS it is expedient to amend the procedure of the High Court of 
Judicature for c [Uttar Pradesh] ; It is hereby enacted as follows : — 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1868, p. 1681. [b] Substituted 
for “the North Western Provinces” by A. L. O., 1950 [26-1-1950]. [c] Substituted for 
“the North Western Provinces of the Presidency of Fort William”, ibid. 

1 . Trial of Natives and European British subjects conjointly. [Repealed by the 
Advocate-GeneraVs (Powers) Act , 1875 (X of 1875). ] 

2. Record of evidence. [Repealed by the Advocate.General's (Powers) Act, 1875 (X 
of 1875).] 

3. Power to award costs on petitions, etc. 

Whenever any petition, application or motion is made in any matter coming 
before the said Court in the exercise of its civil a [ * * *] or other jurisdiction,, 
the Court shall have power to award and apportion costs in any manner it may 
think fit. 


[a] The word “Criminal” is omitted as so much of S. 3 as relates to criminal jurisdiction 
was repealed by Act (X of 1875), S. 2. 


a 4» Penalty for making false statements in support of petitions, etc. 

Whenever the Court shall require the statements in support of any such 
petition, application or motion to be verified by a declaration in writing/the 
person making such verification shall, if any such statement is false, and if he 
either knows or believes it to be false, or does not Relieve it to be true, be 
deemed to have intentionally given false evidence in a stage of a judicial 
proceeding. 

[a] So much of S. 4 as relates to criminal jurisdiction was repealed by Act X of 1875, 
S. 2. 


Rote : Section 191 of the Indian Penal Code, 1860, defines “Giving false evidence” in these 
terms : Whoever being legally bound by an oath or by an express provision of law to 
state the truth, or being bound by law to make a declaration upon any subject, makes 
any statement which is false, and which he either knows or believes to be false or does 
not believe it to be true, is said to give false evidence. 

Explanation 1. A statement is within the meaning of this section, whether it is made 
verbally or otherwise. 
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Explanation 2 — A false statement as to the belief of the person attesting is within the 
meaning of this section, and a person may he guilty of giving false evidence by stating 
that he believes a thing which he does not believe, as well as by stating that he 
knows a thing which he does not know.” 


[THE] PROFESSIONS TAX LIMITATION (AMENDMENT AND 

• VALIDATION) ACT, 1949 

(ACT LXI OF 1949) 

[The Act printed here is as on 15-2-1961.] 

CONTENTS 

Sections 3. Validation of imposition of tax on 

1. Short title. circumstances and property be- 

2. Amendment of Schedule, Act XX fore commencement of Act. 

of 1941. [Not printed]. 4. Repeal of Ordinance XVII of 1949. 


STATEMENT OF OBJECTS AND REASONS 


“The Professions Tax Limitation (Amend¬ 
ment and Validation) Ordinance, 1949, was 
promulgated on the 21st July, 1949, amending 
the Professions Tax Limitation Act, 1941, to 
enable the Local Authorities in the United 
Provinces to continue levying “circumstances 


and property” tax at a rate higher than the 
limit of Rs. 50 per year, fixed by the Profes¬ 
sions Tax Limitation Act. The present Bill 
seeks to replace the Ordinance by an Act of 
the Legislature.” 

— Gaz. of Ind., 1949, Pt. V, p. 466. 


[THE] PROFESSIONS TAX LIMITATION (AMENDMENT AND 

VALIDATION) ACT, 1949 

(ACT LXI OF 1949) a 

[26th December , 1949] 

An Act further to amend the Professio?is Tax Limitation Act, 1941, and to validate the 
imposition in the United Provinces of certain taxes on circumstances and property . 

WHEREAS it has been judicially held that the tax on circumstances and 
property imposed under clause (b) of section 10S of the United Provinces 
District Boards Act, 1922, b is subject to the limitation of fifty rupees per 
annum prescribed in respect of tax on professions, trades, callings or employ¬ 
ments by section 2 of the Professions Tax Limitation Act, 1941 c ; 

AND WHEREAS it is expedient further to amend the Professions Tax Limita¬ 
tion Act, 1941, for the purpose of excluding taxes on circumstances and 
property imposed in the United Provinces by municipal or district boards from 
the operation of section 2 of that Act and to validate the imposition thereof 
before the commencement of this Act; 

It is hereby enacted as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1949, Pt. V, p. 4G0. [b] U. P. 
Act X of 1922. [c] Act XX of 1941. It has been repealed by A.L.O., 1950 [26-1-1950]. 

1. Short title. 

This Act may be called THE PROFESSIONS TAX LIMITATION (AMENDMENT 
AND VALIDATION) ACT, 1949. 

2« Amendment of Schedule, Act XX of 1941. [Not reprinted as Act XX of 1941 
has been repealed by A . L. 0., 1950.] 

3m Validation of imposition of tax on circumstances and property before 
commencement of Act. 

Notwithstanding anything to the contrary in any other law for the time 
being in force,— 

(i) no tax on circumstances and property imposed before the commencement 
of this Act under clause (i#,) of sub- section (1) of section 128 of the 

Section 3 — Note 1 under S. 108 of the U. P. District Boards Act 

[1] The result of the amending Act is that is not subject to. the limitations laid down 
the tax on circumstances and property levied under the Professions Tax Limitation Act and 
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United Provinces Municipalities Act, 1916, a or clause (b) of section 108 of 
the United Provinces District Boards Act, 1922, b shall be deemed to be, 
or ever to have been invalid merely on the ground that the tax imposed 
exceeded the limit of fifty rupees per annum prescribed by the said Act, 
and the validity of the imposition of any such tax shall not be called in 
question in any Court; and 

(ii) no Court shall entertain any claim for the refund of any portion of the 
tax referred to in clause (i), merely on the ground that such portion is in 
excess of the limit referred to therein, or enforce any decree or order 
directing the refund on that ground of any portion of such tax. 

[a] U. P. Act II of 1916. [bj U. P. Act X of 1922. 

4. Repeal of Ordinance 17 of 1949. 

The Professions Tax Limitation (Amendment and Validation) Ordinance, 
1949, is hereby repealed. 


[THE] PROMISSORY NOTES (STAMP) ACT, 1926 

(ACT XI of 1926) 

[The Act printed here is as on 15-2-1961.] 

STATEMENT OF OBJECTS AND REASONS 

“The stamp duty on promissory notes was No. 48 on the 5th January, 1925. The object 
raised on 1st October, 1923 from a uniform of this Bill is to validate promissory notes 
rate of one anna to rates varying between one stamped by inadvertence, during the interval 
anna and four annas, but the use of postage between these two dates, with postage stamps 
stamps for two or four annas on such notes of two or four annas representing the correct 
was not permitted until the Government of duty.” 

India issued Finance Department Notification —Gaz. of Ind., 1926, Pt. V, page 70. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

— Adapted by A.C.A.O. 1948; A.L.O. 1950; 3 A.L.O., 1956. 

— Extended to Berar by Act IV of 1941. 

— Extended in Madras by Mad. Act XXXV of 1949. 

— Extended in Punjab by Punj. Act V of 1950. 

[THE] PROMISSORY NOTES (STAMP) ACT, 1926 

(ACT XI OF 1926) a 

- [2nd March , 1926.] 

An Act to,provide for the validation of certain promissory notes. 

WHEREAS it is expedient to provide for the validation of certain promissory 

notes stamped with postage stamps of the denomination of two or four annas; 

It is hereby enacted as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1926, Pt. V, page 70. 

The Act was extended to Berar by Berar Laws Act, 1941 (IV of 1941), S. 2 and 
Sch. I. 

It has also been extended to the States merged in the State of— 

Madras : see Mad. Act XXXV of 1949, S. 3 [1-1-1950] ; • 

Punjab : see Punj. Act V of 1950, S. 3 [15-4-1954]. 


Section 3 — Note 1 (contdj 
the maximum amount of such tax can be such 
as can be levied under the U. P. District 
Boards Act, 1922. The upper limit laid down 
under the rules framed by the U. P. Govern¬ 
ment under S. 114 (d) of the U. P. District 
Boards Act is Rs. 2,000. By the adaptation of 
Laws Order, 1950, the main Act, namely, the 
Professions Tax Limitation Act (1941) stood 
repealed. This means that the Act did not 
remain in force after the coming into force of 
the Constitution on the 26th of January, 1950, 
and that, therefore no question of its being 
void in view of Arts. 13 and 31 of the Consti¬ 


tution should arise. Even if any such question 
arose, it would not affect the validity of the 
Act prior to the 26th of January, 1950, in 
view of the amendment carried out in the 
principal Act and that amendment being 
deemed to exist from the very first day, the 
imposition of the tax for an amount larger 
than Rs. 50 was valid and its recovery from 
the assessee was also valid. The repeal of the 
Act would not revive the right which the 
assessee company had lost in the tax which 
had been realised from it validly. (*54) ILR 
(1954) 2 All 311 (323, 324). 
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1. Short title and extent. 

(1) This Act may be called THE PROMISSORY NOTES (STAMP) ACT, 1926. . 

*[(2) It extends to the whole of India except b [the territories which, imme¬ 
diately before the 1st November, 1956, were comprised in Part B States].] 

[a] Substituted for the original sub-section by A L.O., 1950 [26-1-1950]. [b] Substituted 
for “Part B States” by 3 A.L.O., 1956 [w.r.e.f. 1-11-1956]. Immediately before the 1st 
of November, 1956, the following were Part B States in India : Hyderabad, Jammu and 
Kashmir, Madhya Bharat, Mysore, Pepsu, Rajasthan, Saurashtra and Travancore- 

Cochin. 

2 . Validation of certain promissory notes. 

A promissory note payable on demand for an amount exceeding two hundred 
and fifty rupees, executed after the 30th day of September, 1923, and before 
the 5th day of January, 1925, and stamped with an adhesive stamp or adhesive 
stamps inscribed for postage and of the value required by the law in force at 
the time the promissory note was executed, shall not, by reason only of the 
fact that the stamp or the stamps or any of them is or are of a description other 
than that required by such law, be deemed for any of the purposes of the 
Indian Stamp Act, 1899, or of the rules made thereunder, not to have been 

duly stamped. 

Note : see the Statement of Objects and Reasons given above. 


[THE] PROVIDENT FUNDS ACT, 1925 

(ACT XIX of 1925) 

[The Act printed here is as on 15-2-1961.] 


CONTENTS 


Sections 

1. Short title, extent and commence¬ 

ment. 

2. Definitions. 

3. Protection of compulsory deposits. 

4. Provisions regarding repayments. 

5. Rights of nominees. 

6 . Power to make deductions. 


7. Protection for acts done in good 

faith. 

8 . Power to apply the Act to the 

Provident Fund. 

9. Savings as to estates of soldiers. 

10. [Repeals.] 

THE SCHEDULE. 


STATEMENT OF OBJECTS AND REASONS 


“The Provident Funds Act at present pro¬ 
vides that any sums standing to the credit of 
depositors in Provident Funds to which the 
Act applies at the decease of the depositor and 
which are payable,‘under the rules of the 
Fund, to tne widow or children of the 
deceased'shall vest in such widow or children. 
Such sums do not, therefore, form part of the 
estate of the deceased, and the interests of the 
widow or children are thereby fully pro¬ 
tected. It is considered that this provision is 
unduly restrictive, and that the same degree 
of protection should be accorded to other de¬ 
pendants of the deceased besides his widow 
and children. Otherwise, the accumulations of 
a depositor, who dies before such accumula¬ 
tions are disbursed'to him, may be held to be. 
liable to meet the debts of the deceased, and 
the object of the Provident Fund in question 
may be frustrated. 

The Act protects compulsory deposits in a 
Provident Fund from attachments but not 
from assignments which may have been made 
to take effect on the depositor’s retirement or 
on his death. On the other hand, the rules 


regulating the General Provident Fund, 
which is one of the most important funds to 
which the Act applies, provide that Govern¬ 
ment will not be bound by or recognise any 
assignment or encumbrance executed or at¬ 
tempted to be created which affects the dis¬ 
posal of the accumulations of a depositor who 
dies before retiiement. The validity or this 
provision is open to question. It is considered 
that, in order to give effect to the object tor 
which Provident Funds have been consti¬ 
tuted, it should be made clear that, with cer¬ 
tain exceptions, in spite of debts, liabilities, 
assignments or any form of encumbrance, the 
depositor, on retirement, or his dependants or 
nominees, if he dies before retirement or alter 
retirement but before actual disbursement, 
should receive intact the accumulations at his 
credit in the fund. The exceptions proposed 
to the provision are as follows : 

(i) The rights of third parties obtained be¬ 
fore the proposed amendment comes 
into operation should be protected; and 

(ii) in the case of contributory Provident 

Funds, the authority by which the 
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fund was constituted should be entitled 
> to withhold amounts not exceeding the 
total contributions made by the autho¬ 
rity and the interest or increment on 
such contributions, if those amounts 
are due to the authority under a liabi¬ 
lity incurred by the depositor, or if the 
depositor is dismissed from the autho¬ 
rity’s employment or resigns his em¬ 
ployment within five years of the com¬ 
mencement thereof. 

Again, under the Act as it stands, apart 
from the amounts which vest in the widow or 
children of a depositor, the disbursement of 
the accumulations in a fund at the time of the 
death of a depositor is impossible if the total 
assets exceed Rs. 2,000 without the produc¬ 
tion of probate or letters of administration or 
a succession certificate. It is considered desir¬ 
able to permit such disbursement of the ac¬ 
cumulations if the amount does not exceed 
Rs. 5,000 instead of Rs. 2,000 at present. A 
corresponding provision is contained in the 
Government Savings Bank Act under which 
the amount of a deposit which can be dis¬ 
bursed in this manner is Rs. 3,000 as com¬ 


pared with Rs. 1,000 before the Act was 
amended in 1917. Similarly, under the Indian 
Securities Act 1920, on the death of a person 
who was entitled to a Government security or 
securities, the prescribed officer may now 
determine who is the person entitled to the 
security or securities, if they do not in the 
aggregate exceed Rs. 5,000, without the pro¬ 
duction of probate, letters of administration 
or a succession certificate. 

It has further been considered desirable to 
provide definitely in the Act for the rights of 
nominees and also to indicate that a deposit 
is a compulsory deposit within the meaning of 
the Act and continues to be so for so long as 
it remains in the hands of the administrators 
of the fund despite the existence of an option 
permitting withdrawal from the fund on the 
condition that the amount withdrawn shall 
be expended on the taking out of, or on con¬ 
tributions towards, an insurance policy. 

In order to give effect to these suggestions 
and also to certain other minor points, it is 
considered desirable to amend the existing 
Act and to re-enact it in a consolidated form.” 

— Gazette of India, 1924, Part V, p. 122. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Adapted by A. O., 1937; A. C. A. O., 1948; 
A. L. O., 1950. 

—Amended by Acts XXVIII of 1925; VII of 
1927; I of 1940; XXV of 1940; XI of 
1946; XXXV of 1950; III of 1951. 

—Amended in Uttar Pradesh by U. P. Act 
XIX of 1953. 

—Extended by Acts LIX of 1949; XXX of 
1950. 


—Extended to Madhya Bharat by M. B. Act 
XXXIV of 1950. 

—Extended to the States merged in the State 
of — 

Bombay by Bom. Act IV of 1950; 

Madhya Pradesh (former) by M. P. Act 
XII of 1950. 

Punjab by Punj. Act V of 1950. 


[THE] PROVIDENT FUNDS ACT, 1925 

• (ACT XIX OF 1925) a 

[27th August, 1925,] 

An Act to amend and consolidate the laiu relating to Government and other 

Provident Funds . 

WHEREAS it is expedient to amend and consolidate the law relating to 
Government and other Provident Funds ; It is hereby enacted as follows :_ 

[a] For Statement of Objects and Reasons, see Gazette of India, 1924, Pt. V, p. 122. 

This Act has been extended to — 

(a) the new provinces and merged States by the Merged States (Laws) Act, 1949 (XLIX 
of 1949), S. 3 [1-1-1950]; (b) the States of Manipur, Tripura and Vindhya Pradesh by 
the Union Territories (Laws) Act, 1950 (XXX of 1950), S. 3 [16-4-1950]; (c) the States 
merged in the State ohBombay— see Bom. Act IV of 1950; (d) the States merged in the 
former State of Madhya Pradesh—see M. P. Act XII of 1950 ; (e) the States merged in the 
State of Punjab — see Punj. V of 1950; (f).the former State of the whole of Madhya 
Bharat—see M. B. Act XXXIV of 1950. 


1. Short title, extent and commencement. 

(l) This Act may be called THE PROVIDENT FUNDStACT, 1925. 

(3) It extends to the whole of India ‘[except the State'of Tammu and 
Kashmir] b [* * *]. 

Preamble — Note 1 authorities. 1931 Pat 451 (453) [AIR V 18] : 

[1] The object of the Provident Funds Act 19 Pat 315 (DB). 
is to facilitate the constitution of Provident [2] Rules to be referred to if they deal with 
Funds whose stability may be assured by points not dealt with by Act. 1929 Sind 158 
Government approval for the benefit of (159) [AIR V 10] : 24 Sind L R 1. 
persons employed by Government or local - 
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(3) It shall come into force on such date 0 as the Central Government may, 
by notification in the Official Gazette, appoint. 

[a] Substituted for ‘‘except Part B States’* by the Part B States (Laws) Act, 1951 (III of 
1951), S. 3 & Sch. [1-4-1951]. [b] The words “including British Baluchistan” were 
repealed by A. C. A. O., 1948. [c] 1st April, 1926; see Gazette of India, 1925, Pt. I, 

p. 1182. 


2m Definitions. 

In this Act, unless there is anything repugnant in the subject or context,— 

(a) “compulsory deposit” means a subscription to, or deposit in, a Provident 
Fund which, under the rules of the Fund, is not, until the happening of 
some specified contingency, repayable on demand otherwise than for the 
purpose of the payment of premia in respect of a policy of life insurance 
*[or the payment of subscriptions or premia in respect of a family pen¬ 
sion fund], and includes any contribution b [* * ,: J and any interest or 

increment which has accrued under the rules of the fund on any such 
subscription, deposit or contribution, and also any such subscription, 
deposit, contribution, interest or increment remaining to the credit of 
the subscriber or depositor after the happening of any such contingency; 

• [a] Inserted by the Provident Funds (Amendment) Act, 1930 (1 of 1930), S. 2. [b] The 
words “credited in respect of any such subscription or deposit” were repealed , ibid. 


STATE AMENDMENT 

<UTTAR PRADESH 

In its applicatibn to the whole of Uttar Pradesh, in cl. (a) of section 2 between the words 
“fund” .and “and” insert the words “or for acquisition of Bhumidhari rights upder the U. P. 
Zamindari Abolition and Land Reforms Act, 1950 or Privileges under the U. P. Agricultural 
Tenants (Acquisition of Privileges) Act, 1949”.—U. P. Act XIX of 1953, S. 2 [w. r. e. f. 11-8- 
1949]. 

(b) “contribution” means any amount credited in a Provident Fund, by 
a [any authority administering the Fund], by way of addition to, b [a sub¬ 
scription to, or deposit or balance at the credit of an individual account 
in,] the Fund ; and “contributory Provident Fund” means a Provident 
' Fund the rules of which provide for the crediting of contributions ; 

[a] Substituted for the words “the authority by which the Fund has been constituted” 
by the Provident Funds (Amendment) Act, 1925 (XXVIII of 1925), S. 2. [b] Substituted 
for the words “or otherwise in respect of, a subscription to, or deposit in” by the Pro¬ 
vident Funds (Amendment) Act, 1930 (I of 1930), S. 2. 


Sectibn 2 — Note 1 
S. 2 (a) — Compulsory Deposit . 

[1] The words “repayable on demand” 
show that a compulsory deposit is a deposit 
only so long as it remains in the fund and not 
after it has been paid over to the person to 
whose credit it has stood. 1927 Oudh 22 (23) 
[AIR V 14] : 1 Luck 313 : 29 Oudh Cas 278 
(DBh (Case under Act IX of 1897.) * 1950 
Mad 283 (284) [(S) AIR V 43 C 87] : ILR 
(1950) Mad 491 (FB). (It can never be “a de¬ 
posit” in the hands of the very person to 
whom the money belongs.)*1949 Cal 144 (150, 
151) [AIR V 36 C 30] : ILR (1945) 1 Cal 277. 

(As soon as the provident fund money ceases 
.to stand credited in the Provident Fund 
account, i.e„ goes out of the fund, itno’more 
remains a compulsory deposit in spite of the 
/fact that the money has not actually reached 
the subscriber or is otherwise in the hands 
of the company.) 

[2] Provident fund amount not paid to the 
subscriber after the date of his retirement is a 
-compulsory deposit. 1952 S C 227 (228) [AIR 
V 39] : 1952 SCR 705. 

[3] Mere transfer from one account to the 


other does not change the character of Pro¬ 
vident Fund amount as a ‘compulsory deposit’. 
1955 Cal 509 (510) [AIR V 42 C 148]. (Trans¬ 
fer from open Provident Fund amount to 
Miscellaneous account, indicating that the 
account of the retired employee was closed, 
did not change its character as compulsory 
deposit.) 

[4] Compulsory deposits do not cease to be 
so on the depositor leaving service but retain 
their character as long as they subsist in the 
funds. Contributions to the deposits and ac¬ 
cretions thereon are also compulsory deposits. 

1923 Cal 585 (587) [AIR V 10] : 50 Cal 347 
(DB). 

[5] Moneys standing to credit of undis¬ 
charged insolvent in Government Provident 
Fund are compulsory deposits within S. 2 (a). 
1933 Rang 148 (149) [AIR V 20] : 11 Rang 93. 

[6] Deposit by an optional subscriber within 
R. 3 is a compulsory deposit. 1924 Pat 524 
(525) [AIR V 11] : 3 Pat 74 (DB). 

S. 2 (c) — Dependant . 

[7] Section 2 (c) merely defines who is a 
dependant and does not purport to confer any 
right upon the dependant or make him or her 
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(c) “dependant” means any of the following relatives of a deceased subscriber 

to, or a depositor in, a Provident Fund, namely, a wife, husband, parent,, 
child, minor brother, unmarried sister and a deceased son’s widow and 
child, and, where no parent of the subscriber or depositor is alive, a 
paternal grand parent ; 

(d) “Government Provident Fund” means a Provident Fund, other than a 
Railway Provident Fund, constituted by the authority of a [the Secretary 
of State, the Central Government/the Crown Representative or any State 
Government] for any class or classes of b [persons in the service of the 
Government] or c [of persons employed in educational institutions or 
employed by bodies existing solely for educational purposes], d [and 
references in this Act to the Government shall be construed accordingly]^ 

a] Substituted for ‘ ; the Government” by A. O., 1937. [b] Substituted for ‘‘the employees” 
}y the Repealing and Amending Act, 1942 (XXV of 1942), S. 3 6c Sch. II. [c] Substituted 
for the words “for teachers in educational institutions” by the«Provident Funds (Am¬ 
endment) Act, 1927 (VII of 1927) S. 2. [d] Inserted by A. O., 1937. 

(e) ‘‘Provident Fund” means a fund in which subscriptions or deposits of 

any class or classes of employees are received and held on their indivi¬ 
dual accounts, and includes any contributions a [* * *] and any interest 

or increment accruing on such subscriptions, deposits or contributions 
under the rules of the Fund ; 

[a] The words “credited in respect* of such subscriptions or deposits” wer e repealed by 
the Provident Funds (Amendment) Act, 1930 (I of 1930), S. 2. 

*[(/) “Railway administration” means— 


(i) any company administering a railway or tramway in b [any part of India] 


Section 2 —Note I Ifcontd.) 
lawful representative. That is to be deter¬ 
mined according to the ordinary law governing 
the parties in the absence of any nomination 
by the subscriber. 1946 Bom 304 (307) [AIR 

V 33 C 64] : ILR (1946) Bom 146 (DB). 

[8] Married sisters of the deceased are not 
dependants, as defined in section 2 (c), Provi¬ 
dent Funds Act. 1933 Sind 101 (101) [AIR 

V 20] : 26 Sind L R 429 * 1930 Oudh 145 
(146) [AIR V 17] : 5 Luck 712 (FB). (No at. 
tainment of status as unmarried sisters on 
widowhood.) 

[9] Term ‘Child’ in Section 2 (c) of the Act 
is not confined to sons and daughters below 
the age of majority but includes also an adult 

child. 1940 Cal 395 (397) [AIR V 27] : ILR 
(1940) 1 Cal 476. 

S . 2 (d)—Government Provident Fund . 

[10] Section 2 (d) requires that the ‘fund’ 
should be constituted by the authority of the 
Government. The mere fact that the Provi¬ 
dent Fund Rules framed by a private body 
have been approved bv the Government, is 
not sufficient to show that the fund to which 
the rules relate was constituted by the Gov¬ 
ernment in the absence of proof that the Gov¬ 
ernment made any rules requiring the private 
body to maintain the Provident Fund. 1941 
Lah 168 (169) [AIR V 28]. 

[11] The test of whether any individual 
person is an employee of the authority for 
the purpose of this Act is rather whether the 
authority admits that person to membership 
of the fund than the particular nature of his 
employment or his precise legal relationship 

with the employer. 1931 Pat 451 (453) [AIR 

V 18] : 10 Pat 315 (DB). 


S. 2(e)—Provident Fund. 

[12] Definition of ‘Provident Fund’ in S. 2 
(e) covers only funds organised by employer 
for the benefit of employees. 1939 Mad 485 
(486) [AIR V 26]. 

[13] Before it can be held that the insured 
amount is an increment accruing on the subs-‘ 
criptions or contributions forming part of the 
Provident Fund, it must be established that 
the said sums are invested as forming part of 
the Provident Fund. But where the premiums 
are treated as advances to the subscriber, the 
insured amount cannot be treated as forming 
part of the Provident Fund. 1957 Andh Pra 
887 (889) [AIR V 44 C 273] : ILR (1956) 
Andh 360 (DB) * 1953 Mad 508 (509) [AIR 
V 40 C 191]. 

[14] Money in deposit with the Railway 
Administration in the Rail way Provident Fund' 
is provident fund within the meaning of the 
Act although the subscriber has retired from 
railway service. 1953 All 1 (3) [AIR V 40 
C 1] : ILR (1953) 2 All 593 (DB). 

S. 2 (f)—Railway administration. 

[15] Tramways Act is a general Act appli¬ 
cable to the whole of British India and was- 
not enacted for the purposes of the construc¬ 
tion of any particular tramway and therefore- 
cannot be called a Special Act. Hence a 
tramway company which was granted a- 
licence with certain conditions is not a Rail¬ 
way administration within the meaning of 
S. 2 (f) as it was not operating either under a 
Special Act or by virtue of a contract with 
the Government because the licence which 
was a unilateral act of the Government could 
not constitute an agreement. 1937 Lah 915* 
(916) [AIR.V 24] (DB). 



[The] Provident Funds Act, 1925 


rs 3 N 1-2] 2!35V 


either under a special Act of Parliament c [of the United Kingdom] or an 
Indian law. or under contract with the Government, or 

(ii) the manager of any railway or tramway administered by the ''[Central 
Government] or by a State Government, and includes, in any case rcfei- 
red to in sub-clause (ii/ the d [Central Government] or the State Govern¬ 
ment, as the case may be ;] 

[al Substituted for the original clause by A. O., 1937. [b] for “a Part A State 

or a Part C State” by the Part B States (Laws) Act, 19ol (III of 1951), S. 3 & Sell. 11-4- 
1951]. Fc] Juserted by A. L. O., 1950. |d] Substituted for “Federal Railway Authority 

by A. C. A. O. 1948. 

(a) “Railway Provident Fund’’ means a Provident Fund constituted by the 
authority of a railway administration for any class or classes of its 

employees. 

3 . Protection of compulsory deposits. 

(1) A compulsory deposit in any Government or Railway Provident Fund 
shall not in any way be capable of being assigned or charged and shall not be 
liable to attachment under any decree or order of any Civil Revenue or 
Criminal Court in respect of any debt or liability incurred by the subsenber 
or depositor, and neither the Official Assignee nor any receiver appointed 
under the Provincial Insolvency Act, 1920, shall be entitled to, oi have any 
claim on any such compulsory deposit. 

(2) Any sum standing to the credit of any subscriber to, or depositor in, any 
such Fund at the time of his decease and payable under the rules of the b unci 
to any dependant of the subscriber or depositor, or to such person as may be 
authorized by law to receive payment on his behalf, shall, subject to any 
deduction authorized by this Act and, save where the dependant is the widow 
or child of the subscriber or depositor, subject also to the rights of an assignee 
under an assignment made before the commencement of this Act vest in the 
dependant, and shall, subject as aforesaid, be free from any debt or o ei 
liability incurred by the deceased or incurred by the dependant before the 

death of the subscriber or depositor. 

to attachment even if judgment-debtor does 
not claim exemption.) 

[See also 1950 Cal 212 (212) [AIR V 
C74].] , i a . 

[2] Under S. 3 of the Provident Funds Act 
there is an absolute interdiction to the attach¬ 
ment of a compulsory deposit in any Govern¬ 
ment or Railway Provident Fund account. 
The power of attachment of property under 
Ss. 3, 4, 5 of the Criminal Law Amendment 
Ordinance (1944) must be construed subject 
to the provisions of S. 3 of the Provident 
Funds Act, because there is nothing in the 
provisions of the Ordinance to suggest that 
there is an express or implied repeal or the 
prohibition contained in S. 3 of the Act and 
the principle to be followed is generalia spe- 
cialibus non-derogant. Nor is there any 
difference as to the legal effect of attachment 
under the two statutes. Attachment creates 
no charge or lien upon the attached property 
but only prevents and avoids private aliena¬ 
tions and that is the meaning and the effect 
of an attachment both under S. 3 (l) ot the 
Provident Funds Act and Ss. 3, 4 and 5 ot 
Ordinance No. XXXVIII of 
384 (380) [AIR V 48 C 114] 

Jour 522 (DB). 

[3] Direction in the decree of a Court to 
the Railway Administration to send a portion 
of the provident fund to the subscriber’s wife 



3 — SYNOPSIS 

1. Scope. 

2. Sub-section (L). 

3. Sub-section (2). 

1. Scope. — [1] Section 3 deals only with 
‘the protection of compulsory deposits in a 
Provident Fund' and not with the title to 
them. 1940 Bom 304 (307) [AIR V 33 C 04] : 
ILR (1940) Bom 140. 

[2] Sections 3 and 5 apply only to Govern¬ 
ment or Railway Provident Funds coming 
under S. 8. 1939 Mad 485 (480) [AIR V 20]. 

2. Sub-section ( 1 ).—[11 Prohibition against 
assignment or attachment in S. 3 (1) is based 
on grounds of public policy. Where the 
interdiction is absolute, to allow a judgment- 
creditor to get at the fund indirectly by 
means of appointment of a receiver would be 
to circumvent the statute- Such a frustration 
of the very object of the legislation should 
not be permitted. Execution therefore, can¬ 
not be sought against provident fund money 
by way of appointment of a receiver. 1952 
S C 227 (228, 230) LAIR V 39]. (A I R 1951 
Cal 25, Reversed ; AIR 1951 Cal 285, Overrul¬ 
ed.) * 1952 Cal 349 (350) [AIR V 39] * 1952 
Nag 200 (208) [AIR V 39] : ILR (1951) Nag 
540. (Cannot be attached in execution of 
decree against subscriber.) * 1950 Mad 402 
(404) [AIR V 37 C 180]. (Railway can object 
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Section 3 — Note 2 (contd•) 
amounts to an assignment and is not binding 
because it contravenes the provisions of S. 3 
(1). 1953 All 1 (4) [AIR V 40 C 11 : I L R 
(1953) 2 All 593 (DB). (A I R 1938 Oudh 48 
held no longer good law in view of princi¬ 
ples enunciated in AIR 1952 S G 227.) 

[4] The protection contemplated by S. 3 
extends only to a compulsory deposit. Once 
the money ceases to retain that character the 
protection comes to an end. 1940 Oudh 11 

(13) [AIR V 33 C 6] (DB) * F01) 05 Cal W N 
848 (855) (DB). 

[5] A compulsory deposit in a fund is 
under S. 3 immune from attachment even 
after it has become payable and the immunity 
extends up to the time it remains to the credit 
of the subscriber. The immunity ceases as 
soon as the money ceases to stand credited in 
the Provident Fund account, and it is im¬ 
material whether the money has actually 
reached the subscriber or is otherwise in the 
hands of the company. 1949 Cal 144 (150) 
[AIR V 38 C 30] : I L R (1945) 1 Cal 277 * 
1928 Mad 784 (784) {AIR V 15]. 

[6] The death or retirement of the depositor 
does not alter the character of compulsorv 
deposits. 1923 Cal 585 (587) [AIR V 10] : 50 
Cal 347 (DB) * 1920 Cal 305 (308) [AIR V 7]: 
40 Cal 902. (Where a Court attaches such 

property High Court will interfere in revi¬ 
sion.) 

[7] Compulsory deposit made in a General 
Provident Fund is not attachable even after 
the retirement of the subscriber. Rule 10 of 
the General Provident Rules which provides as 
to how the Accounts Officer ought to act on 
receipt of notice of attachment does not vali¬ 
date the notice of attachment as it is only a 
rule of procedure. 1929 All 417 (418) [AIR V 
16] : 51 All 845. 

[8] The immunity from attachment under 
S. 3 (1) does not attach to moneys paid over 
to the subscriber from his Provident Fund. 
1950 Mad 283 (285) [(S) AIR V 43 C 87] : 

I L R (1950) Mad 491 (FB) * 1942 Cal 292 
(293) [AIR V 29]. (The test to apply in deter¬ 
mining whether the money was paid is to see 
whether valid discharge has been obtained 
in respect of it.) 

T9] Compulsory deposit in the hands of 
Government or institution does not vest in 
official receiver on the insolvency of the sub¬ 
scriber. But when such money comes into 
the hands of the subscriber it ceases its 
character of compulsory deposits and be¬ 
comes his property. Therefore it will then 
vest in the receiver. 1935 Bom 396 (397) [AIR 
V 22] : 59 Bom 517 (DB) * 1940 Oudh 11 (13) 
AIR V 33 C 0] (DB) * 1931 Mad 797 (798) 
AIR V 18] (DB) * 1920 Bom 58 (60) [AIR V 
7] : 44 Bom 073 (DB). (Disposal of the fund 
by insolvent is not fraudulent and punishable 
under Provincial Insolvency Act, S. 43.) 

[10] The contribution of the employee as 
well as the contribution from the employer 
are exempt from attachment. Where the sub¬ 
scriber dies while still in service his contribu¬ 
tion cannot be attached for meeting his debts. 

Mad sps 1 ' (235) AIR V 25 1 : 1 L R (1938) 


[11] Provident fund subscription deducted 
from the. salary and en route from the dis¬ 
bursing officer and the fund cannot be attach¬ 
ed. That is so because before the time of 
payment the money does not belong to the 
judgment-debtor and at the time of payment 
it becomes a compulsory deposit. There is no 
intervening period between the two stages. 
1939 Rang 432 (433) [AIR V 20] : 1939 Rang 
L R 504. 

[12] The official assignee cannot call upon 
an undischarged insolvent to place the money 
standing to his credit at his disposal for the 
benefit of the creditors. The insolvent who 
refuses to obey such a direction does not be¬ 
come guilty of contempt of Court. 1933 Rang 
148 (149) [AIR V 20] : 11 Rang 93. 

[13] Official assignee is not entitled to anti¬ 
cipatory order under S. 33, Presidency-Towns 
Insolvency Act from Insolvency Court direct¬ 
ing insolvent to hand over money to official 
assignee directly he receives it. 1936 Mad 855 
(855) [AIR V 23]. 

[14] Unless the protection of S. 3 (1) has 
been extended by the Local Government, 
money of the insolvent in the fund of a Dis¬ 
trict Council can be claimed by the official 
assignee. 1938 Rang 245 (240) [AIR V 25] : 
39 Cri L Jour 754. 

[15] Provident Fund maintained by a pri¬ 
vate aided college— Rules framed by Govern¬ 
ment for Provident Fund in aided colleges 
adopted — The fund in question becomes a 
fund constituted under the authority of Gov¬ 
ernment from the date of adopting the rules 

Hence a decree for the deposit obtained by 
an ex-employee of the institution cannot be 
attached by the authorities as against a decree 
obtained against him for malfeasance during 
the tenure of his office. 1937 Pat 22 (23, 24, 
25) [AIR V 24] : 15 Pat 779 (DB). 

[16] Decree-holder who is also the nominee 
of the judgment-debtor cannot attach the pro¬ 
vident fund as he would be attaching only 
what is his own property. 1934 Lah 153 (155) 
[AIR V 21] : 30 Cri L Jour 217. 

[17] A nomination which purports to con¬ 
fer upon the nominee the right to receive the 
sums standing to the credit of a subscriber is 
not invalid as contravening the prohibition 
against assignment or charge under S. 3 (1) 
merely because the nomination has been 
made in consideration of a loan and not on 
account of mere love and affection. 1935 
Rang 449 (452) [AIR V 22]. 

3. Sub-section (2).—[l] One of the objects 
of the Provident Fund is that people should, 
in case of retirement, have something to live 
on, or in case of death, have something to 
leave. Where a subscriber has a family, he 
cannot leave his Provident Fund to anyone 
outside the family and must leave it to one 
or more members of the family, whether he 
likes them or not; but if he has not a family, 
then the subscriber may have something on 
which to live when he retires; and if he dies 
before he is able to enjoy his retirement and 
if he has no family, then he has something to 
leave. If he has no family, he is not compelled 
to leave it to an individual or individuals 



[The] Provident Funds Act, 1925 


[s 3 N 3] 285 
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1942 Rang 64 (66) [AIR V 29] : 1941 Rang LR 
712. 

[2] The benefit of the exemption under 
S. 3 (2) is available when any sum standing to 
the credit of any subscriber or depositor is 
payable to any person who would be a de¬ 
pendant within the meaning of S. 2 (c) of the 
Act, whether he or she becomes entitled to the 
sum by virtue of a nomination or by virtue of 
the general law or special rule. Ilence a 
compulsory deposit in a railway provident 
fund standing to the credit of a depositor and 
payable to his wife under nomination is free 
from liability to be attached by wife’s ciedi- 
•tor in execution of a decree against her for a 
debt incurred by her before the depositor’s 
death, for she occupies the dual position oj 
being both a nominee and a dependant. 1947 
Mad 317 (318, 319) [AIR V 34 C 159] : 1LR 
(1947) Mad 851. 

[3] Provident fund money vesting in the 
dependant under S. 3 (2) is in every case free 
from any debt or liability incurred by the 
deceased or by the dependant before the death 
of the subscriber. 1956 Ajmer 7 (8) [AIR V 43 
C 7]. (Death of subscriber during pendency 
of application for execution of decree against 
him—Provident fund paid to subscriber’s sons 
as dependants could not be attached.) 

[4] The Act does not override the rights of 
the dependants of the depositor to share the 
fund inter ^according to the personal law of 
the deceased. S. 3 (2) is intended only to pro¬ 
tect the fund from assignment or attachment 
by persons who became the creditors of the 
subscriber or the dependants during the life¬ 
time of the subscriber. 1935 Sind 73 (77) [AIR 
V 22]. (Muhammadan nominee though entitled 
to receive the money does not become its 
absolute owner.) 

[But see 1935 Bom 234 (236) [AIR V 22] : 
59 Bom 475 (DB).] 

T5] In order to claim the benefit of S. 3 (2) 
it is necessary to show that under Provident 
-Fund Rules the amount standing to the credit 
of the deceased in the provident fund is pay¬ 
able to the dependant of the subscriber. The 
section is of no assistance where there are no 
such rules. In that case, prima facie the 
nominee is entitled to preference over the 
dependant. 1945 Cal 384 (385^ [A I R V 32] 
(DB). 

[6] The question as to whether a provident 
fund amount has to be paid to the nominee or 
dependant depends upon the particular rules 
governing the fund concerned. 1949 Nag 85 
(87) [AIR V 30 C 29] : ILR (1948) Nag 357 
(DB). (“Payable under the rules” in S. 3 (2) 
has no reference to the calculation of the 
amount.) 

[7] Where a person has made a declaration 
that a certain person will be entitled on his 
death, to receive payment of his deposit in 
the institution the declaration is tantamount 
to a nomination which is quite a different 
thing from an assignment or charge which is 
void under S. 3(2), Provident Funds Act. 1935 
Rang 449 (452) [AIR V 22]. 

[8J The effect of the statutory vesting of 
ifuna in the dependant after death of sub¬ 


scriber or depositor under S. 3 (2) is that it 
becomes absolute property ol dependant. 
Where it vested in a son at death of father it 
cannot be held to have devolved upon him 
' by inheritance and so cannot be regarded as 
assets of deceased father in the hands of son. 

1934 Mad 173 (174) [AIR V 21] : 57 Mad 440 
(DB) * 1940 Oudh 73 (70) [AIR V 33 C 291 : 
1943 Nag 333 (333) lAIR V 30] : ILR (1944) 
Nag 444. (No receiver can be appointed to 
recover decretal debt of subscriber from the 
fund.) * 1937 All 562 (504) [AIR V 24J(DB). 
(Defendant can dispose of the amount by 
will.) 

[See also 1949 Sind 38 (42) [AIR V 36 C 1 o]: 
ILR U94S) Kar 23(DB). (The eliect of the pio- 
vident fund vesting in the nominee, when the 
nominee is a dependant, is to confer on him 
the immediate right to possession and domi¬ 
nion over the amount, without affecting the 
beneficial rights of actual owners.)] 

[9] V taking life assurance policy nomi¬ 
nating first wife as beneficiary —- V unable to 
pay premiums raising money by loan from 
the provident fund of which he was sub¬ 
scriber and mortgaging the policy to tHe fund 
—V marrying again after death of first wife—• 
V dying without nominating second wife as 
beneficiary under the policy—Policy assigned 
to her as heir — Held, that the money under 
the policy was not protected by this Act and 
that it could be attached by a creditor of the 
husband as the second wife received the am¬ 
ount only as an asset of the deceased. 1945 
Mad 267 (267) [AIR V 32]. 

[10] Where the dependant on whom the 
money in fund should devolve is the murderer 
of the subscriber the money would not ve*>t in 

him. 1933 Nag 173 (175) [AIR V 20] : 29 Nag 
L R 238. 

[11] Private company^ is not trustee for 
dependant or nominee. Such nominee or de¬ 
pendant takes by succession. 1928 Rang 312 
(313) [AIR V 15] : 6 Rang 558. 

[12] While a dependant of a subscriber is 
alive, there can be no nomination or succes¬ 
sion to the fund. It passes to the dependant 
bv vesting in the dependant and not by suc¬ 
cession. 1951 All 815 (8L5) [AIR V b8 C 198]: 
ILR (1953) 2 All 323 tDB). (In such a case 
letters of administration obtained by any 
person other than the dependant are of no 

effect.) ^ 

[See also 1950 Nag 244 (246) [AIR V 37 
C 70]: ILR (1951) Nag 407. (Where the 

nominee dies before the subscriber, the nomi¬ 
nation in his favour actually becomes null and 
void and the personal heirs of the nominee 
have no locus standi at all to apply for a suc¬ 
cession certificate for the purpose of claiming 
the provident fund amount in preference to a 
dependant of the deceased subscriber.)] 

[13] Dependants themselves nominees — 
Money is payable to them in their capacity as 
nominees—Applicability of S. 3 (2) to a case 
where there is already a valid nomination is 
doubtful. .1930 Oudh 32 (34, 44) [AIR V 23] : 

11 Luck 011 (FB). 1 

[14] Section 3 does not prohibit the appoint¬ 
ment of a non-dependant as nominee. 1945 
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4 . Provisions regarding repayments. 

(1) When under the rules of any Government or Railway Provident Fund 

the sum standing to the credit of any subscriber or depositor, or the balance- 

thereof after the making of any deduction authorized by this Act, has become 

payable, the officer whose duty it is to make the payment shall pay the sum or 

balance, as the case may be, to the subscriber or depositor, or, if he is dead 
shall— 


(a) if the sum or balance, or any part thereof, vests in a dependant under the 

provisions of section 3, pay the same to the dependant or to such person 
as may be authorized by law to receive payment on his behalf; or 

(b) if the whole sum or balance, as the case may be, does not exceed five 

thousand rupees, pay the same, or any part thereof, which is not payable 
under clause (a), to any person nominated to receive it under the rules 
of the P’und, or, if no person is so nominated, to any person appearing 
to him to be otherwise entitled to receive it; or 


(c) in the case of any sum or balance, or any part thereof, which is not pay¬ 
able to any person under clause (a) or clause (b) pay the same,— 

(i) to any person nominated to receive it under the rules of the Fund,- 
on production by such person of probate or letters of administra¬ 
tion evidencing the grant to him of administration to the estate of 
the deceased or a certificate granted under the Succession Certi- 
ficate Ac t, 1889, a or under the Bombay Regulation VIII of 1827,» 

(Held, nomination of person other than depen¬ 
dant is valid under G. I. P. Railway Provr 
dent Fund Rules.) * 1939 Mad 489 (490, 491) 
[AIR V 20] (DB). (Rules relating to a Provi¬ 
dent Fund not restricting declarations to be 
made in favour of dependants only - Deposi¬ 
tor nominating a lady who .claimed the depo¬ 
sit as a widow of the depositor— Lady found 
not to be legally married and therefore not a. 
dependant under S. 2 — Still she was held to 
be entitled to the money in preference to the 
son of the deceased depositor.) 

[But see 1940 Cal 395 (398) [A I R V 27]:. 
ILR (1940) 1 Cal 470. (Appendix D of General 
Provident Fund Rules (Bengal Services) is 
negatived by S. 4 which makes the claims of 
nominee conditional upon the absence of 
dependants as defined in the Act.)] 4 

[4] In the case of a will by a subscriber 
bequeathing the amount of his provident fund 
to a nominee it is the duty of the Accountant- 
General under S. 4 (1) to ascertain whether 
there was #valid nomination or not and if 
there was, to pay the amount of the Provident 
fund to the nominee direct and not the execu¬ 
tor named in the will. 1942 Rang 04 (08) 
[AIR V 29]: 1941 Rang L R 712 & 720 (DB). 

[5] Letter given by the guardian of minor 
dependant authorising the administration who 
is administering the estate of the deceased sub¬ 
scriber to receive provident Fund money does 
not constitute the administrator into a person 
“authorised by law” to receive payment on 
behalf of the minor as required by S. 4 (1) (a). 
The right person to put in a claim on behalf 
of the minor is the guardian himself. 1951 All 
815 (810) [AIR V 38 C 198]: ILR (1953) 2 All 


Section 3 — Note 3 (cc?itd.) 

Bom 43 (45) [AIR V 32] : ILR (1944) Bom 710 
(DB) * 1940 Bom 304 (300) [AIR V 33 C 04] : 
I L R (1940) Bom 140 * 1939 Mad 489 (490) 
[AIR V 20] (DB). (Nominee under declaration 
of subscriber need not be dependant.) 

[15] Contributory Provident Fund (Bengal) 
Rules, Rule 25 — Subscriber nominating wife 
as sole nominee — Subsequently marrying 
second vvife who bore him two sons—No fresh 
nomination made—As between nominee (first 
wife) and sons of second wife, former held 
absolutely entitled to money standing to cre¬ 
dit of subscriber at his death as money vested 
in her being also a dependant within S. 3 (2). 
1947 Cal 176 (179) [AIR V 34 C 51] : I L R 
(1947) 1 Cal 100 (DB). 

[16] Railway employee agreeing to transfer 
Provident Fund when lie would receive them 
and creating equitable assignment not valid. 
1939 Rang 97 (97) [AIR V 26] (DB). 


Section 4 — Note 1 

[1] Order directing payment of provident 
fund to person other than depositor is with¬ 
out jurisdiction as being in contravention of 
the statutory liability imposed by S. 4 (1) on 
the paying officer. 1951 Cal 285 (286) [AIR 
V 38 C 58]. 

[2] Rules relating to provident fund res¬ 
tricting payment to minors only are not con¬ 
trary to the provisions of S. 4. 1955 Cal 245 
(247) [AIR V 42 C 63] (DB). 

[3] Clause (b) of S. 4 (1) is in no way subsi¬ 
diary to cl. (a) but is on an equal footing with 
it and whether the sum is to be paid to the 
dependant or to the nominee depends entirely 
on the rules of the Provident Fund concerned- 
1949 Nag 85 (87) [AIR V 30 C 29]: ILR (1948) 
Nag 357 (DB) * 1940 Bom 304 (300, 308) 
[AIR V 33 C 04]: ILR (1940) Bom 146 (DB). 
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[DB). 


Under S. 3 (2) the money vests in the 
dependant of the depositor or subscriber and 
where the dependant is the widow or the 
child of the depositor or subscriber, without 
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entitling the holder thereof to receive payment of such sum, 
balance or part, or 

(ii) where no person is so nominated, to any person who produces such 
probate, letters or certificate : 

Provided that, where the whole or any part of any sum standing to the credit 
of the subscriber or depositor has been assigned to any other person before the 
commencement of this Act, and notice in writing of the assignment lias been 
received by the officer from the assignee, the officer shall, after making any 
deduction authorized by this Act and any payment due under clause (a) to or 
on behalf of tKe widow or children of the subscriber or depositor— 

(i) if the subscriber or depositor or, if he is dead, the person to whom in 
the absence of any valid assignment the sum or balance would be pay¬ 
able under this sub-section gives his consent in writing, pay the sum 
or part or the balance thereof, as the case may be, to the assignee, or 
(U) if such consent is not forthcoming, withhold payment of the sum, part 
or balance, as the case may be, pending a decision of a competent Civil 
Court as to the person entitled to receive it. 

(2) The making of any payment authorized by sub-section (l) shall be a full 

discharge to the Government or the railway administration, as the case may 

be, from all liability in respect of so much of the sum standing to the credit of 

the subscriber or depositor as is equivalent to the amount so paid. 

[a] See now the Indian Succession Act, 1925 (XXXIX of 1925). [b] Administration of 
Estates Regulation. 


5. Rights of nominees. 

*\(l) Notwithstanding anything contained in any law for the time being in 
force or in any disposition, whether testamentary or otherwise, by a subscriber 
to, or depositor in, a Government or Railway Provident Fund of the sum standing 
to his credit in the Fund, or of any part thereof, where any nomination, duly 


Section 4 — Note 1 (contd.) 
being subject to any rights of the assignee 
under an assignment made before the com¬ 
mencement of the Act. The only thing that the 
authorities might insist on in such a case is the 
proof of identity and satisfaction of the iden¬ 
tity may be had otherwise than by demanding 
letters of administration from the widows. 
1930 Cal 252 (252) [AIR V 17] (DB). 

[7] The effect of section 4 is that the nomi¬ 
nee who holds the succession certificate is 
entitled to the Provident Fund amount in 
preference to others. 1935 Cal 271 (271) [AIR 
V 22] : 62 Cal 272 (DB). (Widow holding 
succession certificate in respect of the assets 
of her deceased husband— Nominee obtaining 
succession certificate in respect of the depo¬ 
sit— The latter is entitled to it and not the 
widow.) 

[8] In order to find out what a valid and 
subsisting nomination is one has to turn to 
S. 4 and not to S. 5. Under S. 4 (1) (c) (i) a 
person who is properly nominated according 
to the rules of the fund is entitled to receive 
the money. 1946 Bom 138 (140, 142) [A I R V 
33 C 311 (DB). (Rule 25 of the G.I.P. Ry. Pro¬ 
vident Fund Rules providing that on the mar¬ 
riage or re-marriage of a member, who is not 
a Hindu, Muhammadan or Budhist, a nomina¬ 
tion made by him does not subsist is not ultra 
vires of the Act.) 

[9] The provision in Cl. (b) that the mana¬ 
ger may pay money to any person entitled to 
receive it is not intended to come into opera¬ 
tion so as to defeat the rules of any fund 


which tell the manager as to who is the pro. 
per person to receive it. 1928 Cal 743 (745) 
[AIR V 15]: 55 Cal 1231 (DB). 

[10] Claimant for Provident Fund of decea¬ 
sed person other than nominee or dependant 
for more than Rs. 5,000 can obtain amount 
only on production of probate, letters of 
administration or succession certificate. 1933 
Sind 101 (101) [AIR V 20] : 26 Sind L R 429. 

[11] Assignment of all Provident Fund 
money to illegitimate son to exclusion of 
widow and daughters is ultra vires and Fund 
must be divided between the widow and the 
daughters in accordance with Rule 10 (2). 
1920 Low Bur 89 (90) [AIR V 7]. 

[12] Paying deposit money by manager of 
fund to the brother of the deceased as guardian 
of deceased’s son on his producing a certificate 
from an Honorary Magistrate that he is the 
guardian of his nephew does not amount to a 
valid discharge. 1928 Cal 743 (743) [A I R V 
15]: 53 Cal 1231 (DB). 


Section 5 — Note 1 

[1] Section 5 deals with Government and 
Railway Funds To Fund of private company, 
Act does not apply. 1939 Sind 107 (109) [AIR 
V 26]: ILR (1939) Kar 432 (DB) * 1939 Mad 
485 (480) [AIR V 20]. (Also to such funds as 
may by virtue of S. 8 have been brought with¬ 
in the ambit of its provision.) 

[2] Section 5<1) applies to dependant as 
well as non-dependant nominees. 1944 Mad 
370 (370) [AIR V 31] (DB). 


238 [s 5 n 1] 


[The] Provident Funds Act, 1925 


made in accordance with the rules of the Fund, purports to confer upon any 
person the right to receive the whole or any part of such sum on the death of 
the subscriber or depositor occurring before the sum has become payable or 
before the sum having become payable, has been paid, the said person shall, 
on the death as aforesaid of the subscriber or depositor, become entitled, to 
the exclusion of all other persons, to receive such sum or part thereof, as the 
case may be, unless— 

(a) such nomination is at any time varied by another nomination made in 

like manner or expressly cancelled by notice given in the manner and 
to the authority prescribed by those rules, or * 

(b) such nomination at any time becomes invalid by reason of the happening 

of some contingency specified therein,— 

and if the said person predeceases the subscriber or depositor, the nomination 
shall, so far as it relates to the right conferred upon the said person, become 
void and of no effect : 


Provided that where provision has been duly made in the nomination in 
accordance with the rules of the Fund, conferring upon some other person such 
right in the stead of the person deceased, such right shall, upon the decease as 
aforesaid of the said person, pass to such other person.] 


Section 5 — Note 1 (contd.) 

[3] The words “notwithstanding anything 
contained in any law for the time being in 
force” have the effect of validating the wills 
notwithstanding anything contained in the 
personal law of the depositor. The words 
“any law” are wide and include the personal 
law of the depositor. Sub-section (1) has con¬ 
ferred upon the depositor power to give the 
Provident Fund money as he thinks best not¬ 
withstanding the provisions of his personal 
law. 1930 Oudh 32 (42) [AIR V 231: 11 Luck 

• 611 (FB). 

[4] Valid nomination subsisting — Subscri¬ 
ber cannot, by will, deprive nominee of the 
money. 1947 Mad 90 (90) [A I R V 34 C 44]: 
ILR (1947) Mad 387 (DB)*1939 Cal 642 (044) 
[AIR V 20]. (Fund in respect of which nomi¬ 
nation is made —Money does not form part of 
estate of deceased ) * ^’57) 1957-1 Mad L Jour 
126^ (131). 

[5] Nomination to receive Provident Fund 
money from a corporation is not a will, gift 
or trust in favour of the nominee. 1928 Lah 
773 (774) [AIR V 15]. 

[But see 1930 Lah 437 (438) [A I R V 17]. 
(Form of Declaration amounts both to decla¬ 
ration of nominee and a will.)] 

[0] Where the nomination is in the form 
of combined nomination and will, and the 
nominee is also the legatee, the nominee 
would become the owner of the money after 
the death of the subscriber. 1951 Aimer 42 
(44) [AIR V 38 C 29]. 

[7] Nomination is valid in spite of any 
prohibition in the personal law even if made 
before the passing of the Act of 1925. 1929 
Rang 54 (55) [A I R V 10] : 0 Rang 082 (DB). 

[8] A declaration of a nominee made by a 
person long before his becoming a subscriber 
to the provident fund is not a valid decla¬ 
ration. 1940 Oudh 73 (75)' [A I R V 33 C 29]. 

[9] A nomination made in consideration of 

a /r al ? a . no ^ on acc °unt of mere love and 
affection is not invalid as contravening the 
provisions of S. 3 (1). 1935 Rang 449 (452) 


[A I R V 22]. (Cases decided before amend¬ 
ment of the section in Provident Funds 
(Amendment) Act, 1946 (XI of 1940).) 

[10] The nominee on the death of the subs¬ 
criber is entitled to an absolute right to 
receive the provident fund unless the nomi¬ 
nation had been cancelled or varied by nomi¬ 
nation in favour of another by the subscriber. 
He is entitled to the grant of a certificate enti¬ 
tling him to receive payment and such certi¬ 
ficate cannot be deemed invalidated or super¬ 
seded by the grant of probate or letters of 
administration to another. 1932 Sind 115 (110) 
[A I R V 19]. 

[11] Nominee though not dependant takes 
absolute interest in fund. 1946 Bom 304 (308) 
[AIR V 33 C 64] : ILR (1946) Bom 140 (DB)* 
1952 Ajmer 42 (1) (42) [AIR V 39]. (A nomi¬ 
nation confers an absolute right on tho 
nominee to appropriate to himself the amount 
of the Provident Fund money.) 

[See however 1949 Sind 38 (46) [AIR V 30' 
C 15]: ILR (1948) Kar 23 (DB). (Nominee has 
nothing more than right to receive amount — 
Nominee does not get absolute title to it.)] 

[12] The right of a nominee during the life¬ 
time of the subscriber is purely a contingent 
right. Therefore no right to receive the sum. 
vests absolutely in the nominee at the time of 
nomination. The nominee takes the money on 
the death of the subscriber by succession and 
is not entitled to get the succession certificate 
without paying the Court-fee therefor. 1939 
Sind 52 (50, 57) [AIR V 26] : I L* R (1939) 
Kar 359. 

[13] If nominee of the provident fund subs¬ 
criber dies previous to the death of the person 
entitled to the said fjand it will be the first 
dependant of subscriber and not the heir of 
the nominee that is entitled to provident fund. 

1929 Sind 158 (159) [AIR V 10] : 24 Sind L R 
1 (DB)*1957 Madh Pra 79 (83) [(S) AIR V 44 
C 39] : ILR (1957) Madh Pra 133 (DB). (The 

nomination is in its nature testamentary and: 
being ambulatory the death of the nominee in 
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(2) Notwithstanding anything contained in b [the Indian Succession Act, 
1925 ], or the Bombay Regulation VIII of 1S27, 0 any d [person, who becomes 
entitled as aforesaid, may be granted] a certificate under 'that Act, or that 
Regulation, as the case may be, entitling him to receive payment of such sum 
or part, and such certificate shall not be deemed to be invalidated or super¬ 
seded by any grant to any other person of probate or letters of administration 
to the estate oi the deceased. 

*1/3,) The provisions of this section as amended by sub-section (l) of section 2 
of the Provident Funds (Amendment) Act, 1916.. shall apply also to all such 
nominations made before the date of the commencement 1 of that Act : 

Provided that the provisions of this section as so amended shall not operate 
to affect any case, in which before the said date any sum has been paid, or has 
under the rules of the Fund become payable in pursuance of any nomination 
duly made in accordance with those rules.] 

[a] Substituted for the original sub-section (1) by the Provident Funds (Amendment) Act, 
1948 (XI of 1948), S. 2 [18-4-1946]. [b] Substituted for "the Succession Certificate Act, 

1889” by the Repealing and Amending Act, 1950 (XXXV of 1950), S. 3 and Sch. [19-4- 
1950], [cl Administration of Estates Regulation, [d] Substituted for the words "such 

E erson shall, on the death of the subscriber or depositor, be entitled to the grant of” 
y Act XI of 1946, S. 2 [18-4-1946]. [e] Inserted, ibid, [f] That is, 18th April, 1946. 


> 


6 . Power to make deductions. 

When the sum standing to the credit of any subscriber or depositor in any 
Government or Railway Provident Fund which is a contributory Provident 
Fund becomes payable, there may, if the authority a [specified in this behalf in 
the rules of the Fund] so directs, be deducted therefrom and paid to b [Govern¬ 
ment or the Railway Administration, as the case may be,]— 

(a) any amount due under a liability incurred by the subscriber or depositor 
to b [Government or the Railway Administration], but not exceeding in 
any case the total amount of any contributions credited to the account 
of the subscriber or depositor and of any interest or increment which 
has accrued on such contributions; or 


(b) where the subscriber or depositor has been dismissed from c [his employ¬ 
ment] for any reasons specified in this behalf in the rules of the Fund, 
or where he has resigned such employment within five years of the com- 


Section 5 — Note 1 (contd.) 

the life-time of the subscriber defeats the 

nomination.) 

[But see 1950 Mad 210 (210) [A I R V 37 
C 91] (DB). (Case before amendment of 1946 
— Subscriber to fund nominating his wife — 
Wife predeceasing him — Money deposited in 
Fund passes to wife’s heir.)] 

[14] When the case does not come within 
S. 3 (2) prima facie the nominee is entitled to 
preference over other dependants. 1945 Cal 
384 (385) [AIR V 32] (DB). 

[15] Subscriber nominating wife as sole 
nominee—Subsequently marrying second wife 
who bore him two children—No fresh nomi¬ 
nation made—As between nominee and second 
wife’s sons the nominee was held entitled to 
money standing to the credit of the subscriber 
at his death. 1947 Cal 170 (179) [A I R V 34 
C 51] : ILR (1947) 1 Cal 160 (DB). 

[16] According to rules of provident fund a 
nomination ceasing to subsist on the marriage 
or remarriage of subscriber in the case of a 
person who is not a Hindu, Muhammadan or 
Buddhist— On his death the widow only takes 
and not the nominee. 1940 Bom 138 (141,142) 
LAIR V 33 C 31]. 

[17] Government servant subscriber zto 


General Provident Fund — Wife quarrelling 
with him and living separately till his death 
without reconciliation—She does not cease to 
be a member of his family so as to enable him 
to nominate other persons to receive the 
money to his credit in the fund. 1947 Mad 96 
(97) [A I R V 34 C 44] : ILR (1947) Mad 387 
(DB). 

[18] Provident fund and gratuity do not 
form part of a deceased estate. 1938 Sind 160 
(101) [A I R V 25] * 1939 Cal 642 (644) [AIR 
V 26]. 

[But see 1928 Lah 773 (774) [A I R V 15]. 
(Fund forms part of the undisposed of estate 
of deceased.)] 

Section 6 — Note 1 

[1] District Board servant whose appeal 
against dismissal rejected — District Board * 
seeking to forfeit their portion of the contri¬ 
bution to the Provident fund — Held District 
Board was debarred by S. 0 (b) of the Provi¬ 
dent Funds Act otherwise from withholding 
its contribution to the Provident Fund. 1940 
All 234 (241) [A I R V 33 C 51] : I L R (1940) 
All 21 (FB). 
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mencement thereof, the whole or any part of the amount of any such 
contributions, interest and increment. 

[a] Substituted for “by which the Fund has been constituted” by the Provident Funds 
(Amendment) Act, 1925 (XXVIII of 1925), S. 3. [b] Substituted for “that authority”, 

ibid, [c] Substituted for “the employment of that authority”, ibid. 

7 . Protection for acts done in good faith. 

No suit or other legal proceeding shall lie against any person in respect of 
anything which is in good faith done or intended to be done under this Act. 


8. Power to apply the Act to the Provident Fund. 

a ['L] The b [appropriate Government] may, by notification in the Official 
Gazette, direct that the provisions of this Act shall apply to any Provident 
Fund established for the benefit of its employees by any local authority 0 
within the meaning of the Local Authorities Loans Act, 1914, and, on the 
making of such declaration, this Act shall apply accordingly, as if such Provi¬ 
dent Fund were a Government Provident Fund and such local authority were 
the Government. 


d [(2) The 6 [appropriate Government] may, by notification in the Official 
Gazette, direct that the provisions of this Act shall apply to any Provident 
Fund established for the benefit of the employees of any of the institutions 
specified in the Schedule, or of any group of such institutions, and, on the 
making of such declaration, this Act shall apply accordingly, as if such Provi¬ 
dent Fund were a Government Provident Fund and the authority having 
custody of the Fund were the Government: 

Provided that section 6 shall apply as if the authority making the contribu¬ 
tions referred to in that section were the Government. 


(3) The 6 [appropriate Government] may, by notification in the Official 
Gazette, add to the Schedule the name of any public institution it may deem 
fit, and any such addition shall take effect as if it had been made by this Act.] 

i [(4) In this section “the appropriate Government” means— 

(a) in relation to a cantonment authority, a port authority for a major port, 

and any institution which, or the objects of which, appear to the 
Central Government to fall within List I in the Seventh Schedule to 
g [the Constitution], the Central Government; and 

(b) in other cases, the State Government. 

Explanation .—“The State Government” in relation to an institution register¬ 
ed under the Societies Registration Act, 1860, 'means the State Government of 
the State in which the society is registered.] 

fal The original S. 8 was re-numbered as sub-section (1) of that section by the Provident 
Funds (Amendment) Act, 1930 (I of 1930), S. 3. [b] Substituted for “Local Government” 
by A. O., 1937. [c] See section 2 of that Act. [d] Inserted by Act I of 1930, S. 3. 
[e] Substituted for “Governor-General in Council” by A.O., 1937. [f] Inserted by A.O., 

1937. [g] Substituted for “the Government of India Act, 1935” by A.L.O., 1950. 


Section 7 — Note 1 

[1] Though the words “good faith” bear a 
liberal definition in the General Clauses Act, 
payments made in contravention of Provident 
Funds Act are not protected under all the cir¬ 
cumstances and the definition contained in 
the former Act does not entitle a trustee or 
holder of fund to pay anybody without pro¬ 
per enquiry. 1937 Cal 314 (318, 319) [AIR 
V 24] (DB). (Railway Company, with know¬ 
ledge of claim by a nominee, and after stating 
that they would hold the money till the issues 
in the proceedings commenced by nominee 
are terminated, paying it off to the widow of 
the subscriber was held not to have done so 
bona fide.) 

[2] Even if the payment is made without 


due care and caution still if it is made 
‘honestly* it will be payment in ‘good faith*. 
1928 Mad 484 (484) [AIR V 15]. 

[3] Section 7 affords protection to officers 
acting bona fide — Suit against Govt, for sum 
which plaintiff considers is due to him under 
rules as special contribution to his Provident 
fund is not within ambit of S. 7. 1955 Assam 
17 (20) [(S) AIR V 42 C 6] : I L R (1954) 0 
Assam 383 (DB). 


Section 8 — Note 1 

[1] Act does not apply to mutual Benefit 
Fund or to share capital in Co-operative 
Credit Societies. 1939 Mad 485 (486) [AIR 
V 26]. 
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3. Savings as to estates of soldiers. 

Nothing in section 4 or section 5 shall apply to money belonging to any estate 
for the purpose of the administration of which the Regimental Debts Act, 

lS93, a applies. 

[a] The Regimental Debts Act, 1893 (56 & 57 Viet., c. 5) regulated the payment of 
regimental debts and collection and disposal of the effects of persons governed l>v tire 
English Military Law, in case of death, insanity and the like. It extended to India but 
did not apply to "any native of India within the meaning of Indian Military Law 
(section 25 of that Act). The said Act is now repealed by the British Statutes (Applica¬ 
tion to India) Repeal Act, 1900 t.LVII of 1960). 

lO. Repeals. [Repealed by the Repealing Act, 1927 (12 of 1927), S. 2 and Sch.] 


a [TIlE SCHEDULE 

LIST OF INSTITUTIONS 
[See sub-section (2) of section 8.] 

[Note.— Items added from time to time by notifications issued under S. 8 up to and on 
11-2-1961 have been incorporated in this list.j 

1. The Pasteur Institute of India, Kasauli. 

2. The Calcutta Improvement Tribunal. 

3. A Court of Wards. 

4. The Indian Central Cotton Committee. 

5. The Trustees for the European Hospital for mental diseases at Ranchi. 

6. The National Association for supplying female medical aid to the women 

of India. 

7. A College affiliated to a University established by Statute.] 

8. The Indian Coal Grading Board. 

9. The Lady Minto’s Indian Nursing Association. 

10. The Indian Red Cross Society. 

11. The Indian Lac Cess Committee. 

12. The Madras State Branch of the Indian Red Cross Society. 

13. The Imperial Bank of India. 

14. The Bihar and Orissa Medical Examination Board, 

b r* * * * * '] 

16. The Institution created for the control of emigrant labour under the lea 

Districts Emigrant Labour Act, 1932. 

17. The Bombay Board of Film Censors. 

18. The Calcutta University. 

19. The Central Board of Irrigation. 

20. The Reserve Bank of India. 

C * 

22. The Banaras Hindu University. 

23. The Medical Council of India. 

24. The Indian Coffee Cess Committee. 

*25. The Inter-State Board for Anglo-Indian and European Education. 

26. The Indian Research Fund Association. 

27. The Delhi Joint Water and Sewage Board. 

28. The Tuberculosis Association of India. 

29. The Coal Mines Stowing Board. 

30. A Group Committee of the Sleeper Pool of Indian Railways. 

31. The Indian Coffee Market Expansion Board. 

32. The Coal Mines Rescue Stations Committee. 

33. The Indian Coffee Board. 


* 


] 


d [* 


* 


] 
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35. 

36. 

37. 

38. 

39. 

40. 

41. 

42. 

43. 


44. 

45. 

46. 

47. 

48. 


The Indian Rubber Board. 

The Indian Central Sugarcane Committee. 

All-India Cattle Show Committee. 

The Coal Mines Labour Welfare Fund. 

The Indian Coconut Committee. 

The Indian Central Tobacco Committee. 

The Employees’ State Insurance Corporation. 

The Indian Tea Licensing Committee. 

The Coal Board established under the Coal Mines (Conservation an*. 
Safety) Act, 1952. 

The Delhi Road Transport Authority, New Delhi. 

The Central Tea Board. 

The Indian Central Oilseeds Committee. 

The Central Institute of Research in Indigeous Systems of Medicine 
Jamnagar. *" 

The Indian Standards Institution, Delhi]. 

Hindu College, Delhi. 

Ramjas College, Delhi. 

Industrial Finance Corporation of India. 

The College of Commerce, Delhi. 

The Lady Irwin College for Women, New Delhi VishwabharatLUniversityv 
The Dental Council of India. 

The Hyderabad State Financial Corporation. 

The Bombay State Financial Corporation. 

The Saurashtra Financial Corporation. 

The Bombay State Road Transport Corporation. 

The Asbestos Cement Sheets Industry.^ 

The Industrial and Power Alcohol Industry. 

The Damodar Valley Corporation. 

The Delhi State Electricity Board. 

The State Bank of Hyderabad, constituted by the Hyderabad State Bank. 
Act aIX or loot) Fasli and renamed as 
Hyderabad Act, 1959 (LXXIX of 1956). 

Kalavati Saran Children’s Hospital, New Delhi. 

The Indian Central Account Committee. 

The Tea Board. 

Indian Institute of Public Administration, New Delhi. 

The School of Planning and Architecture, New Delhi. 

Lady Shri Ram College for Women, New Delhi. 

The Oil and Natural Gas Commission. 

U. P. Financial Corporation, established (incorporated) under the State 
Financial Corporation Act, 1951 (LXIII of 1951). 

8 [West Bengal State Electricity Board. . 

The Cochin Aided Schools Provident Fund. 

The Travancore Devaswom Board.] 

[a] The Schedule containing items 1 to 7 was added by the Provident Funds ( Amend 

A^r -A^n 1 mas 1 roq CM«V 4 'r Item “ 15> The Punjab University” was omitted by 
A. C. A. O., 1948 [23-3-1948], [c] Item 21. The Trustees of the Victoria Memorial 

Park, Rangoon was omitted, ibid, [d] Item “34, The N. W. F. Provincial Branch of the- 

Indian Red Cross Society was omitted, ibid, [e] These items were added by West Bengal, 
and Kerala States respectively. b 
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56. Appointment of receiver. 

57. Power to appoint Official Re¬ 

ceivers. 

% 

58. Powers of Court if no receiver ap¬ 

pointed. 

59. Duties and powers of receiver. 

59A. Power to require information re¬ 
garding insolvent’s property. 

60. Special provisions in regard to 

immovable property. 

Distribution of Property 

61. Priority of debts. 

62. Calculation of dividends. 

63. Right of creditor who has not 

proved debt before declaration 
of a dividend. 

64. Final dividend. 

65. No suit for dividend. 

66. Management by and allowance to 

insolvent. 

67. Right of insolvent to surplus. 

67A. Committee of inspection. 

Appeal to Court against Receiver ■ 

68. Appeal to Court against receiver. 


PART IV 

PENALTIES 

69. Offences by debtors. 

70. Procedure on charge under sec¬ 

tion 69. 

71. Criminal liability after discharge 

or composition. 

72. Undischarged insolvent obtaining 

credit. 

73. Disqualifications of insolvent. 

PART V 

SUMMARY ADMINISTRATION 

74. Summary administration. 


PART VI 

APPEALS 

75. Appeals. 


PART VII 

MISCELLANEOUS 

76. Costs. 

77. Courts to be auxiliary to each 

other. 

78. Limitation. 

79. Power to make rules. 

80. Delegation of powers to Official 

Receivers. 

81. Power of State Government to bar 

application of certain provisions 
to certain Courts. 

82. Savings. 

83. Repeals. 

schedule I. — Decisions and 

ORDERS PROM WHICH AN APPEAL 
LIES TO THE HIGH COURT UNDER 

Section 75 (2). 

SCHEDULE II—PROVISIONS OP THE 
ACT APPLICATION OP WHICH MAY 
BE BARRED BY STATE GOVERN¬ 
MENTS. > 

SCHEDULE III— [Repealed.] 


STATEMENT OF OBJECTS AND REASONS 


“The object of this Bill is to amend the 
Provincial Insolvency Act, 1907 (III of 1907), 
which contains the law of Insolvency in force 
in British India outside the Presidency-towns 
and the town of Rangoon. The Act came into 
force on the 1st January, 1908, and since then 
with the exception of a few unimportant 
amendments made in 1914, it has not been 
amended. Ten years’ experience of the prac¬ 
tical working of the Act has brought to light 
many defects which have from time to time 


provoked criticism from most of the Local 
Governments and not a few of the Judges 
who have had to administer its provisions. 
Numerous suggestions for the amendment of 
the Act on various points have also been 
received from time to time from the com¬ 
mercial communities and members of the 
legal profession. 

The chief indictment of the Act is that it 
lends itself to the protection of fraudulent 
debtors, that it subjects an undischarged 



[The] Provincial Insolvency Act, 1920 



insolvent to little or no practical inconveni¬ 
ence. and that its provisions for the punish¬ 
ment of fraudulent insolvents are not effective 
in practice. 

One of the principal defects in the existing 
law arises from the fact that the conduct of 
debtor in many cases never comes under the 
scrutiny of the Court. The stage at which the 
misconduct of the debtor should come before 
the Court and at which most of the provi¬ 
sions affecting a fraudulent insolvent would 
operate, is when he applies for his discharge. 
But there is nothing in the Act which requires 
him to apply for his discharge, and in prac¬ 
tice such applications are rare. To remedy 
this unsatisfactory state of the law, it is pro¬ 
posed to include in the Act provisions which 
will compel an insolvent to apply to the 
Court within a prescribed period for his dis¬ 
charge or to lose the protection afforded by 
the insolvency proceedings. The Court will 
have power to extend the prescribed period 
and, when the adjudication order is annulled 
owing to the failure of the insolvent to apply 
in time for his discharge, a fresh petition on 
the same facts will be barred. These proposed 
changes are affected by the proviso to pro¬ 
posed new section 6 C in clause 4 of the Bill, 
new sub-section (1A) (ii) in clause 10, the 
amendments in clause 11 (1), (3) and (4), and 
the amendments in clause 20. 

It is now settled law that under the Act, as 
it stands, it is not open to the Court to reject 
the petition of a debtor on the ground that 
the application is an abuse of the law. While 
admitting that the object of an insolvency 
law is to deal with all insolvents, whether 
honest or not, and that no applicant who is 
in fact insolvent should be liable to have his 
petition dismissed in limine, it seems reason¬ 
able that the Court should have discretion as 
to the amount of protection to be afforded to 
a petitioning debtor in each individual case, 
the debtor being required to show that he is 
in fact unable to pay his debts, and that he 
lias not concealed his property. These changes 
in the existing law are effected bv the amend¬ 
ment in clauses 9 and 10 (2) and by clause 12, 
which inserts a new section 10A as to^protec- 
tion orders on the lines of section 25 of the 
Presidency-Towns Insolvency Act, 1909. 

A further defect in the Act is the absence of 
provisions sufficiently defining the power of 
Courts to decide questions of law and fact 
arising in insolvency proceedings. In certain 
cases, e.g., those mentioned in sections 18 (3), 
36 and 37, the Couit is empowered to pass 
orders, and section 47 defines the general 
powers of the Court in regard to proceedings 
under the Act, but nowhere is a general 
power conferred on the Court to deal with 
and decide important questions of law and 
fact (e. g., a question of title to property) 
which may arise in the insolvency proceed¬ 
ings. This question has recently been the sub¬ 
ject of conflicting decisions in the Allahabad 
and the Calcutta High Courts. In Nilmoni 
Ghoudhury v. Durga Charan Choudhury (22 
C. W. N. 704), the Calcutta High Court dis¬ 


senting from the Allahabad High Court held 
that the Insolvency Court has no such pow er, 
and that a question of title to the property 
should be tried in a separate suit. It is obvi¬ 
ously desirable that this conflict between the 
two High Courts should be terminated, and 
having regard to the prevalence of lennmi 
transactions in India and the importance of 
arming Courts with adequate powers for the 
speedy realisation of assets in the interests of 
creditors, the Government of India are of 
opinion that the Court should be given lull 
power to decide all questions raised in insol¬ 
vency proceedings. Clause 3 of the Bill ac¬ 
cordingly enacts a provision on the lines of 
section 7 of the Presidency-Towns Insol¬ 
vency Act. 

Proceedings instituted against fraudulent 
insolvents are frequently infructuous. This is 
largely due to the lack of precision in the 
Act as to the procedure to be adopted by the 
Court which desires to take action. The 
wording of sub-section (2) of section 43 is 
unduly vague, regard being had to the fact 
that it constitutes a criminal oilenee, and 
experience has shown that it frequently 
creates difficulties. It is proposed that the 
penal provisions of existing section 43 should 
be amended on the lines of section 103 of the 
Presidency-Towns Insolvency Act, and that 
the procedure to be followed on a chaige 
should be defined on the lines of section 104 
of that Act. It is proposed to embody these 
provisions in the two separate sections 43-A 
and 43-B inserted by clause 19 of the Bill, 
which also inserts a new section 43-C con¬ 
taining provisions similar to those of sec¬ 
tion 105 of the Presidency-Towns Insolvency 
Act. It seems desirable to make it clear that 
a dishonest insolvent who has been guilty of 
an offence under the Act can be proceeded 
against even after he has obtained his dis¬ 
charge, or after a composition submitted by 
liim been accented. 


A summary administration of petty insol¬ 
vencies is, now largely governed by rules 
made by the High Courts under section 51 
(2) (c) of the Act, but it seems desirable that 
the Act itself should contain more detailed 
provisions than at present, and that further 
simplification of procedure should he ellectecl. 
It is proposed therefore that, in addition to 
any further modifications to be made by lines, 
section 48 should contain certain definite 
provisions, and it is thought that, it tliese 
changes are made, it would be well to confine 
summary administration to cases where the 
assets do not exceed 11s. 200 instead or the 
existing limit of Rs. 500, and to reserve a 
discretion to the Court to direct the ordinary 
procedure to be followed in cases where it 
thinks such a course desirable. 


These amendments will, it is hoped, go far 
to check the abuses rendered possible by the 
defects in the existing law.” 


—Caz. of Ind., 1918, Part V, page 63. 


I 
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PREVIOUS LEGISLATION 

Provincial Insolvency Act, III of 1907 Repealed by the Provincial Insolvency 
Act, V of 1920. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Adapted bv A. O , 1937; A. C. A. O., 1948; 

3 A. L. 6., 1956. „ T r 

—Amended bv Acts IX of 1926; XXXIV of 
1926; XX'XIX of 1926; XI of 1927; X of 
1930; X of 1935; XXXIV of 1939; XXV of 
1948; III of 1950. 

—Amended in its application to 

(a) Madhya Pradesh by C. P. Act II of 
1936; M. P. Act XXIII of 1958. 

(b) Madras by Mad. Act VIII of 1953. 

(c) Maharashtra by Bom. Acts XV of 
1939; LXVIII of 1948. 

(d) Punjab by Punj. Acts VII of 1934; 
III of 1939. 

(e) Uttar Pradesh by U. P. Act XXIV of 

1954. 


—Extended by Acts LIX of 1949; XXX of 
1950. 

—Extended in its application to— 

a) Bombay by Bom. Act IV of 1950. 

(b) Madhya Pradesh by M. P. Act XXIII 
of 1958. 

(c) Madras by Mad. Act XXII of 1957. 

(d) Punjab by Punj. Acts V of 1950; XXX 
of 1958. 

—Repealed in part by Acts XXXVIII of 1920; 
XII of 1927; VIII of 1930. 

—Repealed in its application to areas men¬ 
tioned in Sch. A to Bom. Act XVII of 
1945 : See S. 4 (1) of that Act. 


ABBREVIATIONS 

In this Act, whenever mentioned under the text of the sections of the Act 
P. I., 1907 means Provincial Insolvency Act, 1907. 

P. T. I., 1909 means Presidency-Towns Insolvency Act, 1909. 


An 


[THE] PROVINCIAL INSOLVENCY ACT, 1920 

(ACT V OF 1920) a 

[25th February, 19201- 

Act to consolidate and amend the Law relating to Insolvency b [* *] as ad¬ 

ministered by Courts having jurisdiction outside the Presidency-towns°[ i» 


WHEREAS it is expedient to consolidate and amend the law relating to insol¬ 
vency b [* *] as . administered by Courts having jurisdiction outside the Presi¬ 
dency-towns °[* *] ; It is hereby enacted as follows : — 

[al For Statement of Objects and Reasons, see Gaz. India, 1918, Pt. V, p. 63; for Report 
of Select Committee, see ibid , 1919, Pt. V, p. 119 and ibid , 1920, Pt. V p. 9. 

This Act has been extended to the new Provinces and merged States by the Merged 

States (Laws) Act, 1949 (LIX of 1949), S. 3 [1-1-1950] and to the States of Manipur, 
Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 (AAA ot 

1950), S. 3 [16-4-19501 __ 


Preamble — Note 1 

' [1] In a technical sense, it means the con¬ 
dition of standard of inability to meet debts 
or obligations, upon the occurrence of which 
the statutory law enables a creditor to inter¬ 
vene, with the assistance of a Court, to stop 
individual action by creditors and to secure 
administration of the debtor’s assets in the 
general interest of creditors ; the law also 
generally allows the debtor to apply for the 
same administration. The justification for 
such proceeding by a creditor generally con¬ 
sists in an act of bankrupety by the debtor, 
the conditions of which are defined and pres¬ 
cribed by the statute law. 1937 P C 95 (98) 

[AIR V 24]. , . J£ 

[2] The Insolvency Laws are devised tor 
the protection of distressed debtors and not 
for the purpose of enabling reckless or impru¬ 
dent persons to incur with relative impunity 
obligations which they know they cannot 
perform. 1936 Rang 412 (413) [AIR V 23]. 

[3] The object of the Insolvency Act is to 
make all the property of the insolvent divisi¬ 


ble amongst all his creditors. 1934 Pat 514 
(515) [AIR V 21] (DB). 

[4] The law of insolvency should be admi¬ 
nistered broadly with the special considera¬ 
tion, nQt for the particular protection of the 
insolvent where an act of insolvency has been 
clearly committed, but for the general protec¬ 
tion of the creditors and the trading public. 
1933 Rang 303 (370) [AIR V 20] ; 12 Rang 04 

(DB). t , , 

[5] The insolvency law has a twofold pur¬ 
pose to serve. One is to give relief to the 
debtor from the harassment of his creditors 
whose claims he is unable to meet and the 
other is to prevent a scramble among the 
creditors to get at the assets of the debtor 
promoting fraud and collusion between the 

creditor and debtor and facilitating the vici¬ 
ous principle of each one for himself and 
devil take the hindmost and provide a machi¬ 
nery by which all creditors are equitably 

satisfied. 1950 Mad 157 (Pr 9) [AIR V 43 
C 44]. (The preference to be shown to the 
diligent creditor cannot be carried farther 
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This Act has been extended to the States merged in the States of Bombay by Bom. Act 
IV of 1950 and Punjab by Punj. Act V of 1950. 

It has been extended to all the other regions of the State of Madhya Pradesh as it was 
in force in the Mahakoshal region by M. P. Act XXIII of 1958, S. 3 (lb 

The Act as in force in the State of Madras has been extended to the transferred territory, 
that is, the Kanvakumari district and the Shencottah taluk of the Tirunelveli district 
by Mad. Act XXII of 1957, S. 3 [18-L2-1957]. 

The Act as amended by Punj. Act III of 1939 as in force in the Punjab is extended to 
the territories comprised in the State of Pepsu by Punj. Act XXX of 1958, S. 4 (I) 
[7-11-1958]. 

This Act has ceased to apply to or to be in force in the areas specified in parts II, III 
and IV of Sch. A to Bom. Act XVII of 1945 —See S. 4 (.1) 6c Sell. D of that'Act.* 

[b] The words “in the Provinces of India 1 ’ were omitted bv A. L. O., 1950. [c] 1 he 
words “and the town of Karachi” were repealed by A C. A. O., 1948. 

“1. Short title and extent. 

(l) This Act may be called the Provincial Insolvency Act, 1920. 

( 2 , It extends to v a [the whole of India except b [the territories which, imme- 
diately before the 1st November, 1956, were comprised in Part 13 States] and] 
the Scheduled Districts. 

r a l Substituted for “all the Provinces of India except”_by A. L. O., 1950 [20-1-1950]. 

[bj Substituted for “Part B States” by 3 A. L. O., 1956 i_l-ll-1950j. 

STATE AMENDMENT 

MADHYA PRADESH , , . 

In its application to the State of Madhya Pradesh, in sub-section (-) of S. 1 after the 
words “Part B States” add the words “other than the Madhya Bharat and Sironj regions of the 
State of Madhya Pradesh.”—M. P. Act XXIII of 1958, S. 3 Sch., 1 art A, item 18._ 


Preamble — Note 1 (contd.) 

than the advantages provided for under the 

Provincial Insolvency Act.) 

[0] In construing a particular Insolvency 
Act, the Courts must confine itself to its 
express provisions and should not be guided 
by considerations of what the creditor could 
do under the provisions of the other laws. 
Cases under provisions of other Acts depend 
on different considerations and these decisions 
are likely to mislead a Court which has to 
construe a particular Insolvency Act. 1942 
Cal 533 (536) [AIR V 29] : ILR (1942) 2 Cai 

413 (DB). 

[7] The provisions of the Provincial Insol¬ 
vency Act must be construed strictly inas¬ 
much as the status of the subject is sought to 
be affected thereby. 1939 Cal 313 (316) [AIR 
V 20] : ILR (1939) 1 Cal 425 (DB). 

[8] The correct method of interpretation is 
to interpret the Act as it stands. L93L Bom 50 
(53) [AIR V 18] : 55 Bom 110 (DB). 

[9] The insolvency law is mainly an admi¬ 
nistrative or adjective law, a law of machi¬ 
nery to bring about certain results, namely 
"the satisfaction of the insolvent’s debts. The 
provisions contained in the Act are therefore 
-of a general character. 1931 All 162 (168) 

[AIR V 18] s 53 All 239 (FB). . , 

[10] The Act is a self-contained Act in the 
matter of ‘limitation’ with respect to proceed¬ 
ings contemplated by it and therefore S. 29 (2) 
Limitation Act has no application to that 
Act. 1942 Ail 429 (432, 433) [AIR V 29] : 
ILR (1943) All 84 (FB)* 1927 Rang 203 (264) 
[AIR V 14] : 5 Rang 384 (DB). 

[1L] The provisions of the new Act, which 
have substantially altered the pre-existing 
law, cannot be given retrospective operation 
*so as to take away the right enjoyed by the 


debtor under the Act of 1907, if the latter 
was in force when the application was made. 
1928 Cai 221 (222) [AIR V 15] (DB)* 1932 
Sind 71 (72, 73) [AIR V 19] : 26 Sind L R 204 
(DB). 

[12] There is no authority for holding that 
in spite of the passing of the Act V of 1920, 
all proceedings on petitions filed under Act 
III of 1907 should continue to be dealt with 
under the provisions of the old Act. 1924 
Mad 368 (368) [AIR V 11]* 1916 Lah 360 
(360) [AIR V 3]. 

‘ [13] Petition filed before Act came into 

force— Adjudication after the Act-Mere filing 
of petition does not create vested rights. 1920 
Mad 123 (124) [AIR V 13]. 

[14] The Provincial Insolvency Act is 
nothing more than a copy of the Bankruptcy 
Act of England regarding notice of suspen¬ 
sion of payment and hence decisions on this 
provision in English Act are authorities for 

Indian Courts. 1933 Pat 461 (463) [AIR V 20]: 

13 Pat 78 (DB). f . . 

[15] The basis of the Indian insolvency 

legislation is the English law of bankruptcy. 
In India, as in England, the law relating to 
bankruptcy is essentially the creation ot 
statute. In both countries the basis or the law 
is the same viz., the Roman principle or cessio 
bonorum, or the surrender by the debtor or 
all his goods for the benefit ot his creditors jn 
return for immunity from process. It is, there¬ 
fore, not only permissible but also of great 
advantage to see what the English law is on 
a particular point which is not clarified by 
the provisions of the statute law in India as it 
is today. 1947 All 383 (Pr 14) [AIR V 34 
C 144] : ILR (1947) All 824 (DB). 

[10] Rulings based on S. 52 (2) (b) of the 
Presidency-Towns Insolvency Act can be 
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2 . Definitions. 

( 1 ) In this Act, unless there is anything repugnant in the subject or 
context,— 

(a) "creditor” includes a decree-holder, “debt” includes a judgment-debt, 

and "debtor” includes a judgment-debtor; 

(b) “District Court” means the principal Civil Court of original jurisdiction 

in any area outside the local limits for the time being of the Presidency, 
towns a [* * * *]; 

(c) “prescribed” means prescribed by rules made under this Act; 

(cl) “property” includes any property over which or the profits of which any 
person has a disposing power which he may exercise for his own- 
benefit; 

(e) “secured creditor” means a person holding a mortgage, charge or lien on 

the property of the debtor or any part thereof as a security for a debt 
due to him from the debtor ; and 

(f) “transfer of property” includes a transfer of any interest in property and 

the creation of any charge upon property. 


(2) Words and expressions used in this Act and defined in the Code of Civil 
Procedure, 1908, and not hereinbefore defined shall have the same meanings as 
those respectively attributed to them by the said Code. 

[P. I., 1907—S. 2; P. T. I., 1909—S. 2.] 

[a] The last portion of this clause was as follows — 

“the town of Rangoon and the limits of the ordinary original civil jurisdiction of the 
Court of the Judicial Commissioner of Sind as defined in S. 2 of the Presidency- 
towns Insolvency Act, 1909.” 


The first four words were omitted by A. O., 1937 and the remainder as amended by Act 34 of 
1926, S. 2 and Sch. was omitted by A. C. A. O., 1948. 


Preamble — Note 1 (ccntdj 

applied. 1931 All 162 (173) [AIR V 18] : 53 

All 239 (FB). 

[17] Person made insolvent under Punjab 
Laws Act and order of discharge not obtain¬ 
ed—Fresh application for adjudication under 
Provincial Insolvency Act is not barred. 1936 
Lah 407 (408) [AIRY 23]. 


SECTION 2 — SYNOPSIS 

1. Creditor. 

2. Debtor. 

3. Property. 

4. Secured creditor. 

5. Transfer of property. 

6. Sub-section (2). 

1. Creditor. — [1] Where sole proprietor 
of firm sells his business bona fide to another 
firm, he becomes creditor of other firm. 1936 
Lah 760 (761) [AIR V 23] (DB). 

[2] Word “creditor” is correlative to debtor 
and signifies person to whom debt, i. e., liqui¬ 
dated or specific sum of money is due. 1947 
All 383 (Pr 12) [AIR V 34 C 144] : ILR (1947) 
All 624 (DB). 

[3] The holder of a negotiable instrument 
in respect of which he obtained a decree is a 
creditor within the meaning of S. 2 (l)(a) 
though the promissory note is endorsed in his 
favour for collection. 1957 Andh Pra 535 
(Pr 8) [AIR V 44 C 181]. 


2. Debtor. — [1] Under the Hindu law 
the heirs even if they be sons, grandsons or 
great grandsons, are not personally liable for 
the debts of the deceased. Hence sons are not 
debtors in respect of their deceased father’s- 

debts. (’38) ILR (1938) 1 Cal 132 (135) (DB). 

[2] A debtor and an insolvent are, strictly 
speaking, different persons. An insolvent 
under the Insolvency Act means a person- 
against whom an order of adjudication has 
been made and a debtor is a person who has 
made himself amenable to adjudication but 
has not yet been adjudicated. 1938 Mad 449' 
(453) [AIR V 25]: ILR (1938) Mad 1063 (DB). 

3. Property.—[1] The definition of “pro¬ 
perty” in S. 2 (1) (d), is modelled on S. 60 (1), 
C. P. Code. 1950 Cal 487 (Pr 8) [AIR V 37 
C 183]. 

[2] The definition of the words “Property” 
in the Act is not exhaustive. 1937 Pat 185 
(187) [AIR V 24] : 16 Pat 60 (FB) * 1949 All 
433 (Prs 8, 10) [AIR V 36 C 164] : ILR (1949) 
All 746 (DB) * 1947 Pat 7 (10) [AIR V 34 
C 3] (DB) * 1933 All 841 (842) [AIR V 20] 
(DB). 

[3] “Property” is a generic term for all that 
a person has dominion over. The definition 
in S. 2 (d) is not exhaustive. Test to deter¬ 
mine what is property is: whether the insol¬ 
vent has a disposing power over the interest 
of the property or not. 1958 Andh Pra 120^ 
(Pr 6) [AIR V 45 C 39] : 1958 Cri L Jour 159. 
f-[4] It cannot be said that the ‘property* 
mentioned in the Insolvency Act must be such* 
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Section 2 — Note 3 (contd.) 
that the insolvent has an absolute and un¬ 
conditional present disposing power over the 
same. The word ‘property* is used in the 
widest possible sense which includes even 
property which may belong to or is vested in 
another but over which the insolvent lias a 
disposing power which he may exercise for 
his own benefit. This part of the definition of 
‘property* has reference obviously to powers 
of appointment and the power of a Hindu 
father who is the managing member of a joint 
family. The fact that on the date of the 
adjudication the insolvent could not transfer 
the property does not militate against the 
view that he has a vested interest in the same. 
1956 S C 336 (Pr 2L) [(S) AIR V 43 C 60] : 
1956 S C R 100 : 35 Pat 359. (AIR 1951 Pat 
488, Reversed.) 

[5] The definition was inserted onlv to 


emphasise the fact that certain kinds of pro- 
which, in ordinary parlance, may not 
garded as “property” of the insolvent are 
to be treated as ‘property* for the purpose of 
the Insolvency Act. 1937 Pat 185 1 187) [AIR 

V 24] : 16 Pat 60 (FB) * L934 Oudh 1 (4) 
[AIR V 21] : 9 Luck 304 (FB). 

[6] The definition of “property” includes 
all kinds of properties over which a person 
has disposing power. 1933 All 841 (842) [AIR 

V 20] (DB) * 1947 Pat 7 (10) [AIR V 34 C 3] 
(DB). 

[7] Unless the insolvent has got a present 
disposing power over a property it will not 
be considered to be one coming within this 
definition. 1950 Cal 487 (Pr 8) [AIR V 37 
C 183]. 

[8] Property which a person may dispose of 
for lis own benefit includes ancestral pro¬ 
perty. 1925 Pat 127 (128) [AIR V 12] : 3 Pat 
857 (DB). 


[9] An interest in joint family property is 
property. 1933 All 841 (842) [AIR V 201 
(DB) * 1*50) 3 Sau L R 52 (53) (DB). (The fact 
that the property is situated outside the juris¬ 
diction of the Court would not affect the 
vesting of it.) 

[10] Insolvent’s undivided share in property 
of joint family is ‘property*. 1923 Oudh 154 
(154) [AIR V 10] : 26 Oudh Cas 384 (DB). 

[But see 1918 Oudh 303(304) [AIR V 5].] 

[11] The son’s share in the joint family 
property is property within S. 2. 1920 Lah 
269 (270) [AIR V 7] : 1919 Pun Re No. 158 
(DB). 


[12] The word “property” is comprehensive 
enough to include the right which a Hindu 
father has of bringing to sale his sons* inte¬ 
rest in the joint property to pay his own 
legitimate debts, and such power is property 
within S. 2 (1) (d). 1937 Pat 185 (188) [AIR 

V 24] : 16 Pat 60 (FB)* 1935 Mad 255 (256) 
[AIR V 22] (DB)* 1931 Bom 50 (51) LAIR 

V 18] : 55 Bf>m 110 (DB)* 1930 Nag 215 (217) 
[AIR V 17]*1926 Mad 994 (1000) [AIR V 13]: 
49 Mad 849 (FB)* 1923 Sind 20 (24) [AIR 

V 10] : 16 Sind L R 226. 

[But see (*47) 1947-2 Mad L Jour 507 (508) 
(DB). (Father in joint Hindu family compos¬ 
ed of himself and his sons, becoming insol¬ 
vent—Official Receiver selling some immov¬ 


able property purporting thereby to sell the 
entire interest in the property — Sale does not 
affect the rights, title and interest of his sons— 
Note submitted not good law in view of 
S. 28A—Ed.).] 

[13] A Hindu father has the power or capa¬ 
city to dispose of for his own benefit the 
interest of his sons in the joint family pro¬ 
perty and therefore by the operation of S. 28A 
(which was inserted by the Amending Act 
25 of 1948) such capacity may be exercised 

receiver, upon the insolvency of the 
father. But when the manager of a joint 
Hindu Family, who is not the lather, exercises 
his power of disposing of property for the 
benefit of the joint family for purposes of legal 
necessity he does uot exercise the power for 
his own benefit. Therefore such a capacity 
is not comprised in the expression “property” 
in S. 28A and hence it docs not vest in the 
receiver. 1959 Bom 229 (Prs 5, 8, 9, 10, 11) 
[AIR V 46 C 69] : ILR (1959) Bom 13 (DB). 

[See also 1952 Mad 27 (Pr 3) fAllt V 39] * 
1942 Mad 6S2 (683) [AIR V 29]“: ILR (1943) 
Mad S3 (FB).] 

[But sec 1940 Sind 14L (142) [AIR V 27] : 
ILR (1940) Kar 375 (DB).] 

[14] Right to claim damages for breach of 
contract is property within meaning of S. 2 
(d) — Official Receiver is entitled to benefits 
of contract between insolvent and another — 
Bight to sue for damages for its breach is not 
mere right to sue within meaning of S. 60 (e), 
Civil P. C. — Such right therefore vests in 
Official Receiver. 1949 All 433 (Prs 8, 10, 14, 
18, 19) [AIR V 36 C 104] : ILR (1949) All 746 
(DB). (Observations in AIR 1937 All 317 held 
obiter.) 

[See however 1937 All 317 (320) [AIR V 24] 
(DB).] 

[15_ Trust property in the hands of an 
insolvent cannot be treated as part of his 
estate. 1934 Lah 683 (6S4) [AIR V 21]. 

116] A power that can be only exercised for 
the joint benefit of the bankrupt and another 
is not a power that can be exercised for his 
own benefit within S. 2 (1) (cl). 1942 Cal 533 
(536' [AIR V 29] : I L R (1942) 2 Cal 413 
(DB). 

[17] A right of suit is property. 1937 Rang 
165 (169) [AIR V 24] (DR). 

[18] A partner’s right to sue for accounts 
of dissolved partnership is property. 1925 
Sind 72 (74) [AIR V 12]. 

[19] The word “property” is inclusive of 
claims in the nature of damages which have 
accrued due prior to the date of insolvency 
except such of them as arise from bodily or 
mental suffering or personal inconvenience of 
the bankrupt or from injurv to his person or 
reputation. 1925 Sind 159 (162) [AIR V 12] : 
19 Sind L R 280. 

[20] Insolvent karnavan giving uprights in 
property for liquidated sum of Rs. 75/- per 
month and residence and Devaswam perquisi¬ 
tes—Not only accruing allowance but also 
accumulated arrears given up—What is trans¬ 
ferred by surrender deed is the property of the 
insolvent within meaning of S. 2 (d) and not 
merely right to future maintenance. 1955 
NUC (Mad) 3144'[AIR V 42]. 
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[21] Money standing to the credit of insol¬ 
vent in Provident Fund vests in Official Re¬ 
ceiver even where there was a declaration 
about the nominee who was to receive the 
amount after the death of the insolvent and 
even though the management of the fund 
vested in the trustees. 1956 S C 336 (Prs 14, 
15. 20, 25) [(S) AIR V 43 C 60] : 1956 S C R 
100 : 35 Pat 359. (AIR 1951 Pat 483, Reversed.) 

[22] Where the insolvent has a lease-hold 
interest in a certain land which he possessed, 
he having an absolute disposing power, it 
falls within the definition of the word “pro¬ 
perty”. If-he transfer^ this right after the filing 
of the insolvency petition and before he is 
adjudged an insolvent with a view to keep it 
away from the list of assets which has to be 
placed at the disposal of the receiver, he 
commits an offence as provided in S. 69 (a) 
and (c) (ii). 1958 Andh Pra 120 (Pr 0) [AIR 

V 45 C 39] : 1958 Cri L Jour 159. 

4. Secured creditor.—[1] The word “hold¬ 
ing” in S. 2 (1) (e) being in the present tense 
necessarily connotes the idea of a mortgage, 
charge or lien which exists and excludes that 
of the mortgage, charge or lien which is to 
come into existence at some future time. 1937 
Lah 494 (495) [AIR V 24] (DB). 

[2] A secured creditor is one holding a 
mortgage, charge, or lien upon the property 
of the debtor or any part thereof as security 
for the debt due to him. 1915 All 279 (280) 
[AIR V 2] : 37 All 383 (DB). 

[3] Definition of “secured creditor” is to be 
understood as confined to his capacity qua the 
secured debt and not comprehending his 
capacity as regards debts for which there is 
no security. 1954 Trav Co 419 (Pr 9) [AIR 

V 41 C 145] : ILR (1954) Trav Co 93 (DB). 

[4] Compromise instalment decree in mort¬ 
gage suit—Mortgaged property to remain under 
attachment till payment of decree — Decree- 
holder is secured creditor — Interim receiver 
in subsequent insolvency of mortgagor cannot 
claim possession of mortgage property from 
receiver in execution. 1959 Madh Pra 420 
(Prs 4, 5) [AIR V 46 C 147]. 

[5] A creditor to whom the insolvent debtor 
owes secured as well unsecured debts cannot 
be held to be a secured creditor qua the un¬ 
secured debts and is entitled to file a petition 
for insolvency without valuation of the secu¬ 
rity or its abandonment as contemplated by 

S. 9 (2). 1954 Trav Co 419 (Prs 8, 9) [AIR 

V 41 C 145] : ILR (1954) Trav Co 93 (DB). 

[6] A simple mortgagee is just as much a 
secured creditor as mortgagee with possession. 
1927 Lah 904 (904) TAIR V 14]. 

[7] A mortgagee who has obtained a decree 
on his mortgage does not thereby cease to be 
a secured creditor. 1931 All 224 (225) [AIR 

V 18] (DB). 

[8] Where a person to whom the goods of a 
shop had been mortgaged by way of security 
for a loan sued for the money and obtained a 
decree which directed that the defendant had 
a right to sell the goods of the shop which 
had been attached, but in case of misappro¬ 


priation, the plaintiff would be entitled to 
recover his decree amount at once — Held, 
that though the decree was not very clearly 
worded, the decree-holder was a secured 

creditor. 1932 Ail 550 (550) [AIR V 19] (DB). 

[9-10] An attaching creditor cannot be called 
a secured creditor. 1933 Nag 229 (230) [AIR 

V 20] : 29 Nag L R 303 (DB) * 1928 Nag 330 
(337) [AIR V 15] * 1937 Cal 517 (519) [AIR 

V 24] : ILR (1937) 2 Cal 675 (DB). 

[11] Money deposited in bank for custody 
lent out at depositor’s instance on pledge of 
ornaments—Pledge redeemed through bank at 
depositor’s instance — Depositor is secured 
creditor of bank. 1927 All 598 (599) [AIR 

V 14] : 49 All 376. 

[12] The mere fact that the receiver men¬ 
tioned a certain person as secured creditor in 
a report submitted by him to the Court which 
was never approved by the Court, either ex¬ 
pressly or by implication, does not mean that 
the Court approved of the Receiver’s report 
that the person was a secured creditor. 1928 
Lah 738 (739) [AIRY 15]. 

[13] Where a compromise on which a de¬ 
cree was passed contained a prohibition 
against alienation of the stock-in-trade of the 
judgment-debtor followed by a clause provid¬ 
ing the penalty in case of alienation, namely, 
immediate execution of the decree on a ques¬ 
tion whether the decree-holder under such a 
decree was a secured creditor within • the 
meaning of S. 2 of the Provincial Insolvency 
Act— Held , the stock-in-trade was not ex¬ 
pressly made liable for the payment of the 
decretal amount and the compromise fell 
short of actually creating a charge on the 
stock-in-trade and that hence the decree- 
holder could not be declared a secured credi¬ 
tor. 1949 All 539 (Prs 3, 10, 12) [AIR V 30 
C 196] : ILR (1949) All 790 (DB). 

5. Transfer of property. — [1] Having 
regard to the definition of the expression 
“transfer of property” contained in S. 2 (f), 
there can be no real doubt that a partition of 
joint family property amounts to “transfer of 
property” which falls within the mischief 
contemplated by S. 53 of the Act. 1930 Lah 
645 (647) [AIR V 17] (DB). 

[2] The words “any transfer of property 
used in S. 53 mean a transfer recognised by 
the general law. In order to determine what 
is transfer the Court must look to the sub¬ 
stance and not to the form. 1955 N U C (Mad) 
3144 [AIR V 42]. (Surrender deed executed 
by insolvent though clothed as relinquish¬ 
ment held amounted to transfer of property 
within S. 2 (1) (f).) 

6. Sub-s. (2). — [1] In view of Ss. 2 (2; 
and 5 (1), in the matter of attachment and 
sale of insolvent’s property, the provisions 
applicable under the Provincial Insolvency 
Act must be regarded as materially the same 
as those of the Civil P. C. 1960 Andh Pra 458 
(Pr 3) [AIR V 47 C 150) (DB). 

[2] Quaere : Whether the expression “the 
Court or Courts” in S. 80, Hyderabad Insol¬ 
vency Act (8 of 1351F.) (corresponding to . 
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PART I 

CONSTITUTION AND POWERS OF COURT 
3. Insolvency jurisdiction. 

(1) The District Courts shall be the Courts having jurisdiction under this 

Act: > 

Provided that the State Government may, by notification in the Official 
Gazette, invest any Court subordinate to a District Court with jurisdiction in 
any class of cases, and any Court so invested shall within the local limits of its 
jurisdiction have concurrent jurisdiction with the District Court under this 

Act. 

(2) For the purposes of this Act, a Court of Small Causes shall be deemed to 
be subordinate to the District Court. 

[P. I., 1907—S. 3] 


Section 2 — Note 6 (contd.) 

S. 77) bears the meaning assigned to it by 
S. 2(2) or is there any repugnancy in the sub¬ 
ject or context to give to that expression an 
inclusive or extended meaning. 1952 11yd 80 
(Pr 37) [AIR V 39] : 1LR (1952) Hyd 190 
(FB). _ 

Section 3 — Note 1 

[1] Section 3 (1) merely enacts that the ordi¬ 
nary jurisdiction in insolvency shall be in the 
District Courts. It does not exclude the extra¬ 
ordinary Civil Jurisdiction of the High Court. 
1936 Lah 608 (609) [AIR V 23] : 17 Lah 582 

(DB). . . . 

[2] Under the Insolvency Act, it is the 

Court of the District Judge which is the pri¬ 
mary insolvency Court though provision is 
made for a subordinate judge to be made such 
a Court. 1937 Lah 861 (861) [AIR V 24] (DB) 

* 1937 Mad 444 (446) [AIR V 24] : I LB (1937) 
Mad 505 (DB) * 1924 Mad 398 (399) [A I R 
V 11] (DB). 

[3] The object of the proviso to S. 3 (1) is 
to enable the Local Government, by confer¬ 
ring jurisdiction upon Subordinate Courts to 
relieve the District Court of the work arising 
under the Act. And in considering the section 
and the notification by Government the Court 
should give effect to that presumed object 
rather than put upon the words of the section 
a narrower construction. 1927 Bom 460 (461) 
[AIR V 14] : 51 Bom 809 (DB). 

[4] Section is not inconsistent with S. 25, 
Manipur (Courts) Act—Subordinate Judge can 
be authorised to try insolvency cases. 1960 
Manipur 53 (Pr 4) [AIR V 47 C 15]. (Manipur 
(Courts) Act (*1955), S. 25). 

[5] Under S. 24 of the General Clauses Act 
a notification issued unde? S. 3 would remain 
in torce even under the new Act of 1920 as 
the section is re-enacted in the new Act. 1925 

Cal 335 (335) [AIR V 12] (DB). 

[0] It is the subordinate Court that is in¬ 
vested with jurisdiction by a notification 
under S. 3 and when so invested with jurisdic¬ 
tion it has got the same powers as the District 
Court, but there is no provision in S. 3 (1) 
which makes the Civil Judge the Court ot 
principal civil jurisdiction when there is a 
District Judge for that area. No appeal there¬ 
fore lies to the High Court against the orders 


of the Court so invested with jurisdiction. 
1952 AU 423 (Pr 2) [AIR V 39] (DB). 

[7] Though the Assistant Judge is invested 
by notification under S. 3 (1) with jurisdiction 
under Act, he would still be Court subordi¬ 
nate to District Court —“Concurrent jurisdic¬ 
tion” in S. 3 (1) only means that both the 
Subordinate fudge and the District Court 
would possess jurisdiction under the Act 
Appeal from order of Subordinate Judge so 
invested, does not lie to High Court but to the 
District Court. 1959 Bom 47 (Pis 2, 4) [A 1 R 
V 46 C 16] : ILR (1958) Bom 1115 (DB). 

[8] It is permissible to the State Govern¬ 
ment under the Proviso to S. 3 (1) to restrict 
the jurisdiction of a Court Subordinate to the 
District Court by specifying the class of cases 
in which it will have jurisdiction. No doubt, 
after such investiture that Court will have 
jurisdiction concurrently with the District 
Court but this concurrent jurisdiction will 
only be limited to the class of cases which the 
notification authorised it to entertain. (’59) 
ILR (1959) Bom 194 (197). (Notification 
No. 1596-1212-X1X, dated 16-5-1938 limiting 
the jurisdiction of certain subordinate Court 
to entertain petitions in which the value of 
the debts alleged does not exceed Rs. 2,000 
cannot be regarded as ultra vires.) 

[9] Notification No. 37 issued under S. 3 (1) 
—Expression “value not exceeding fifteen 
thousand rupees” in notification refers to case 
in which debts of insolvent do not amount to 
over fifteen thousand rupees’— Jurisdiction ot 
Courtis to be determined according to am¬ 
ount of debts outstanding on date of petition 
and not according to amount mentioned in 

petition. 1930 Rang 223 (225) [AIR V 23] : 14 
Rang 280 (SB). 

[10] Debts in insolvency exceeding rupees 
5,000 — Proceeding should proceed before 
District Judge and not before Deputy Com¬ 
missioner—Mere fact that Rs. 1800 is doubtful 
debt makes no difference. 1939 Pat 73 (74) 

[AIR V 20] (DB) .. . 

[11] Where there is no notification by the 

local Government, an order of the District 
Jud^e transferring a petition to a sub-court 

for disposal is ultra, vires. 1937 Mad 444 (440) 
[AIR V 24] : ILR (1937) Mad 505 (DB). 

[12] From the words of S. 3 it is clear that 
the Act does not invest a subordinate court 
with jurisdiction to try any insolvency matter 
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4« Power of Court to decide all questions arising in insolvency. 

(1) Subject to the provisions of this Act, the Court shall have full power to 
decide all questions whether of title or priority, or of any nature whatsoever, 
and whether involving matters of law or of fact, which may arise in any case 

g within the cognizance of the Court, or which the Court 
may deem it expedient or necessary to decide for the purpose of doing 

complete justice or making a complete distribution of property in any such 
case. 

(2) Subject to the provisions of this Act and notwithstanding anything con¬ 
tained in any other law for the time being in force, every such decision shall be 
final and binding for all purposes as between, on the one hand, the debtor and 
the debtor's estate and, on the other hand, all claimants against him or it and 
all persons claiming through or under them or any of them. 

(3) Where the Court does not deem it expedient or necessary to decide any 
question of the nature referred to in sub-section (1), but has reason to believe 
that the debtor has a saleable interest in any property, the Court may without 
further inquiry sell such interest in such manner and subject to such conditions 
as it may think fit. 

[P. T. I., 1909—S. 7]. 


Section 3 — Note 1 (contd.) 
which originates outside the local limits of its 
jurisdiction. 1937 Mad 444 (445) [AIR V 241 : 
I L R (1937) Mad 565 (DB) * 1924 Mad 398 
(399) [AIR V 11] (DB). 

[13] Disposal of insolvency petition by 
judge of Small Causes, who had no jurisdic¬ 
tion to try it at time of petition but on whom 
jurisdiction was conferred before final dispo¬ 
sal, is right, when petition was addressed to 
District Judge but presented to Judge of Small 
Causes. (’09) 6 All L Jour 483 (486) (DB). 

[14J The mere fact that there is a special 
Act for insolvency does not mean that the 
Insolvency Court is not a Civil Court. All 
that the Insolvency Act does in this respect is 
to determine the Civil Court which shall hear 
insolvency petitions. 1937 Lah 861 (861) [AIR 
V 24] (DB). 

[But see 1949 Nag 110 (Pr 4)[AIR V 36 C 39]: 
ILR (1948) Nag 535. (Insolvency Court is not 
civil Court — Proceedings in insolvency can¬ 
not be referred to arbitrator. AIR 1937 Lah 
680 and AIR 1938 Lah 195, Dissented from.)] 

[15] As to bar against jurisdiction of courts 
having jurisdiction under the Provincial In¬ 
solvency Act, 1920, see S. 23 of the Central 
Provinces and Berar Relief of Indebtedness 
Act, 1939. 


SECTION 4 — SYNOPSIS 

1. Scope and applicability. 

2. “Subject to the provisions of this Act.” 

3. Jurisdiction of insolvency Court. 

4. Question of title. 

5. Question of priority. 

6. Question of any other nature. 

7. Claims to attachment. 

■ 

8. Obstruction to delivery of possession. 

9. Insolvency of Hindu father or manager. 

10. Power to annul transfers. 

11. Transfer more than two years before in¬ 

solvency. 


12. Fictitious transfer. 

13. Transfer by transferee. 

14. Discretion of Court. 

15. Inquiry. 

16. Who can move. 

17. Limitation. 

18. Section 4 (2)—Finality of decision. 

19. Section 4 (3). 

20. Appeal. 


1. Scope and applicability.—[1] Section 4 
is new and was introduced to set at rest the 
conflict of decisions regarding the power of 
insolvency Court to deal with claims of third 
parties. 1922 Mad 147 (148) [AIR V 9] : 45 
Mad 434 (DB). 

[2] Section 4 (2) does not confer a jurisdic¬ 
tion which did not exist before. 1925 All 221 
(222) [AIR V 12] : 47 All 263 (DB). 

[3] Provisions of S. 4 being mere alterations 
in procedure are retrospective. 1932 Nag 109 
(110) [AIR V 19] : 28 Nag L R 89. 

[4] Adjudication under old Act — Claim 
after new Act — Decision according to new 
Act is final. 1929 Lah 761 (762) [AIR V 16] 
(DB). 

[5] The terms of S. 4, are similar to terms 
of S. 7 of. the Presidency-Towns Insolvency 
Act. Decisions under S. 7 of the Presidency- 
Towns Insolvency Act can be relied on in 
interpreting S. 4. 1932 Mad 86 (67, 68) [AIR 
V 19] (DB). 

[6] Section 45B (1) of the Banking Com¬ 
panies Act is very similar to S. 4 (1) of the 
Provincial Insolvency Act except for two dis¬ 
tinguishing features. Opening words of S. 45B 
(1) make it absolutely clear that even the 
provisions of the Provincial Insolvency Act 
must give way before the provisions of the 
Banking Companies Act. Again while S. 4 (1) 
of the Provincial Insolvency Act is limited to 
questions which may “arise in-* any case of 
insolvency, S. 45B (1) is wider and refers to 
questions which may “relate to or arise” in 
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the course of the winding up of the hanking 
company. 1954 Orissa 139 (Pr 5) [AIH V 4L 
C 43] : ILR (1954) Cut 65. 

[7] Section 4 confers very wide powers on 
Insolvency Court. 1930 Lah 122 (123) FAIR V 
17] * 1922 Mad 147 (148) [AIR V 9] : 45 Mad 
434 (DB). 

[S] Section 4 vests in the Insolvency Court 
the power to decide all questions which the 
Court deems expedient or necessary for the 
purpose of doing complete justice or making a 
complete distribution between the parties. 
1926 Sind 133 (134) [AIR V 13] : 20 Sind L R 
197 * 1933 Cal 151 (153) [AIR V 20] V DB) * 
1932 Mad 66 (69) [AIR V 19] (DB). 

[9] Section 4 comprises adjudication of 
questions which arise in bankruptcy and not 
outside bankruptcy. 1942 Bom 159 (161) [AIR 

V 29] s ILR (1942) Bom 175 (DB). 

[10] In order that S. 4 may apply it is 
necessary that there must have been a contest 
between debtor’s estate and the general body 
of creditors. 1935 Bom 80 (81) [AIR V 22] : 
59 Bom 161. 

[11] Section 4 comes into play only after 
adjudication. 1938 Lah 490 (491, 492) [AIR V 
25] : I L R (1938) Lah 535 (DB). (A I R 1938 
Lah 148, Pcversed.) * 1935 Cal 558 (558, 559) 
[AIR V 22] (DB) * 1935 Mad 634 (635) [AIR 

V 22] * 1955 Pat 413 (Pr 14) [AIR V 42 C 
106] (DB). 

[But see 1926 Lah 679 (6S0) [AIR V 13].] 

[12] Section 4 does not empower Court to 
decide questions falling under S. 4 after an¬ 
nulment oE adjudication. After annulment 
powers of Court are limited by S. 37. 1935 
Nag 246 (249) [AIR V 22] : 31 Nag L R 36 
(Sup). 

[13] Order to interim receiver to enter upon 
property of third person is clearly not one 
within scope of S. 4. 1935 Cal 558 (559) [AIR 

V 22] (DB). 

[14] Any defence which could be put for¬ 
ward in a suit is equally available to a party 
in an application by receiver under S. 4. 1950 
Bom 399 (Pr 2) [AIR V 37 C 116J: ILR (1950) 
Bom 678 (DB). 

[15] Insolvency Court cannot dismiss in¬ 
solvency petition on ground of its raising 
questions too difficult for it to decide — Ques¬ 
tion whether relation of debtor and creditor 
exists must be decided by Insolvency Court 
—S. 4 does not apply to such a case and the 
Insolvency Court cannot refer the parties to 
regular suit by having recourse to S. 4 (3). 

1941 Mad 895 (896) [AIR V 28] : I L R (1942) 
Mad 147 (DB). 

i See also 1932 Lah 620 (620) [AIR V 19] * 

1942 Oudh 80 (81) [AIR V 29].] 

[But see 1935 Bom 80 (83) [AIR V 22] : 59 
Bom 161.] 

[16] Even after a composition scheme has 
been approved by the Court a creditor who 
has not been served with notice before ap- 
proval of scheme can file objections to the 
scheme under S. 4. 1944 Mad 327 (328) FAIR 
V 31]. 

[17] Section 4 has given Courts full power 
to decide merits of claims of third parties. 
1921 Nag ]59 (161) [AIR V 8]. 


[See 1953 Trav-Co 266 (Pr 2) [AIR V 40 C 

US] Under S. 4 (1) powers of Court of In¬ 
solvency are wide and do not militate ae.iinsi 
S. 28 (2). 1930 All 552 (555) [AIR V 17] tl)H). 

[19] Insolvency Court can dispose of 
matter between insolvent and secured cre¬ 
ditor relating to amount of debt. L9)0 Lah 08 
(98) [AIR V 17]. 

[20] Question of title arising between in- 
so vent and receiver — Insolvent cannot file 

separate suit — Question must he decided in 

insolvency proceeding. 1933 Lah 65 (65) [AIK 
^ —0 ]. 

2. “Subject to the provisions of this 
Act.” — [1] All that the words “subject to 
the provisions of the Act” mean is that 
where the Act otherwise provides, the Insol¬ 
vency Court is not to act as a civil Court. 
1944 Nag 44 (54) [AIR V 31] : I L R (1944) 
Nag 342 (FB). 

[2] Where other provisions of Act autho¬ 
rise determination of question, S. 4 cannot be 
invoked. 193L Nag 153 (154) [AIR V 181 : 27 
Nag L R 179 (FB) * 1942 Bom 159 (161) [AIR 
V 29] : ILR (1942) Bom 175 (DB) * 193L Mad 
745 (747) [ATR V 18] : 54 Mad 989 (DB) * 
1936 Rang 26 (27) [AIR V 23] : 13 Rang 717. 

loJ The expression “subject to the provi¬ 
sions in this Act” means that the power con¬ 
ferred under the section may not be exercised 
in such manner as would he in conflict with 
any other provisions of the Act- 1932 Cal 642 
(646) [AIR V 19] : 59 Cal 1135 (DB). 

[4] Section 59 does not control S. 4. (’35) 
18 Nag L Jour 14 (16, 17). 

[5] Section 4 must be read along with 
S. 28. Hence where the Court treats a gift by 
the insolvent as valid, the property not being 
that of the insolvent does not vest in the 
Court- and it has no jurisdiction to sell it 
under S. 4. 1930 Pat 305 (306) [AIR V 17] 
(DB). 

[6] Section 4 does not override S. 20 — In¬ 
solvency of member of joint Hindu family — 
Joint family property does not vest in official 
Receiver or Court — Ad interim receiver ap¬ 
pointed before adjudication cannot be given 
possession of joint family property — He can 
take possession of only such property as be¬ 
longs to the debtor. Ad interim Receiver can¬ 
not take physical possession of the disposing 
power of the karta or the manager of the joint 
family though such power may vest in him 
after adjudication. Resort cannot be had to 
S. 4, to vest such property before adjudica¬ 
tion. 1954 Pat 459 (Pr 7) [AIR V 41 C 159] : 
33 Pat 185 (DB). 

3. Jurisdiction of insolvency Court. — 
[1] Existence of insolvency proceedings does 
not take away jurisdiction of the ordinary 
Civil Court. Civil Court has jurisdiction to 
deal with subject-matter of S. 4. 1940 Mad 
564 (565) [AIR V 27]. 

[2] Jurisdiction of insolvency Court is not 
exclusive. 1924 All 40 (42) [A I R V II] : 46 
All 16 (DB)*1959 Bom 10 (Pr 6) [AIR V 48 C 
4] : ILR (1958) Bom 1367 : I L R (1959) Bom 
249*1948 Nag 367 (Pr 2) [AIR V 35 C 125] : 
ILR (1948) Nag 500. (Under S. 4 Insolvency 
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Court has power to decide all questions or 
title. It is not exclusive jurisdiction and the 
question can be decided by regular civil 

C °[But'see 1927 Oudh 357 (357, 358) [AIR V 

14] : 2 Luck 651 (DB).] 

[3] Section 4 gives, at any rate, concurrent 

jurisdiction to the Insolvency Court with 
ordinary tribunals to try questions of title 
which might arise between the official receiver 
and the assignee from the insolvent. 1934 
Lah 365 (366) [AIR V 21] : 15 Lah 294 (DB). 

[4] The claimant has an option either to 
ask the Insolvency Court to adjudicate on his 
claim or to file a separate suit. 1930 Lah ISO 
(181) [AIR V 17]. 

[5] Section 4 is only declaratory of the 
jurisdiction of the Insolvency Court. It does 
not in any way alter any law, nor does it de¬ 
prive any party of any rights that he might 
have under the law. The section only em¬ 
powers the Insolvency Court to try matters 
referred to in the section; it does not in any 
way oust the jurisdiction of the ordinary 
Courts and the Insolvency Court has always 
the discretion to refer the receiver to a suit 
instead ot trying a matter under S. 4. Any 
defence which could be put forward by a 
party in a suit would be equally available to 
him in an application by the receiver under 
S 4 and the Court is bound to consider all 
the defences open to the party against whom 
the application is made. 1950 Bom 399 (Pr 2) 
[AIR V 37 C 116] : ILR (1950) Bom 678 (DB). 

[6] Anyone aggrieved by an order of an In¬ 
solvency Court may make an objection and 
invite a decision of that Court under S. 4 or 
he may file a suit; but he cannot pursue both 
remedies, and, if he obtains a decision of the 
insolvency Court under S 4, a suit by him with 
regard to the same subject-matter would be 
barred. Still less* can a person aggrieved by 
an order of the Insolvency Court make an 
objection to the order in the Insolvency Court 
and get a decision ot that Court under S. 4 
and then file a suit on another ground with 
regard to the same subject-matter. 1933 Nag 
373 (373) [AIR V 20] : 30 Nag L R 112. 

[7] Creditors’ suit for declaration that pro¬ 
perty purchased by them in execution of decree 
against insolvent is not liable to attachment 
and sale in insolvency proceedings pending 
against him is not barred, if the question raised 
in the suit is not decided by the Insolvency 
Court. 1959 Bom 10 (Pr 6) [A I R V 46 C 4] : 
ILR (1958) Bom 1367 : ILR (1959) Bom 249. 

[8] Section 4 applies only to decisions of 
questions arising in cases of insolvency and 
no case of insolvency can be said to have 
arisen when the tact of insolvency and the 
right to maintain the insolvency petition is 
disputed and no order of adjudication has 
been passed. An insolvency petition can be 
withdrawn under S. 14 only before the order 
of adjudication is passed. It is only % an annul¬ 
ment of the order of adjudication and not a 
withdrawal of the insolvency petition that 
can be made after the order of adjudication. 
Section 14 applies only to withdrawals before 


adjudication. Matters which have to be consi¬ 
dered under S. 14 cannot therefore be said to 
be matters arising, in a case of insolvency. So 
S. 4 can have no application to them at all. 
1956 Trav-Co 27 (Pr 5) [ (S) AIR V 43 C 7] : 
ILR (1955) Trav-Co 9U9 (FB). 

[9] The summary enquiry under S. 24 as to 
whether a debtor is entitled to present a peti¬ 
tion has nothing to do with S. 4 which ordi¬ 
narily comes into play after adjudication in 
disputes between the debtor’s estate represen¬ 
ted by a receiver and the claims of one or all 
of his creditors. 1955 Pat 413 (Pr 14) [AIR 
V 42 C 106] (DB). 

[10] It is incorrect to say that prior to ad¬ 
judication the Court has no jurisdiction at all 
to get at the properties of the insolvent and 
to preserve them. Special provisions in that 
direction are contained in Ss. 20 and 21. 
These powers are conferred on the Court to 
see that the property of the insolvent is not 
wasted or taken out of the reach of the Court 
during the pendency of the insolvency peti¬ 
tion. (Procedure to be followed by insolvency 
Court pointed out.) 1953 Trav-Co 266 (Pr 2) 
[AIR V 40 C 95] (DB). (Third party preferr¬ 
ing claim to property sought to be taken pos¬ 
session of by interim Receiver under S. 20 
Insolvency Court can conduct summary in¬ 
quiry even prior to adjudication Its order 
however, would not be final and conclusive 
between parties.) 

[11] After the annulment of adjudication 
the Insolvency Court has no jurisdiction to 
entertain and decide under S. 4 of the Provin¬ 
cial Insolvency Act an application involving 
question of title to property as a step towards 
the realization of the assets of the insolvent 
after the insolvency ceased to exist. Section 
151, C. P. Code, cannot be invoked to give 
jurisdiction to the Insolvency Court to take 
action under S. 4 when that jurisdiction is 
already lost as a result of the order of annul¬ 
ment. 1949 Nag 39 (Prs 7, 8) [A I R V 36 C 
19] : ILR (1948) Nag 284. 

[12] Suit by defeated claimant to attached 
property against attaching decree-holder and 
judgment-debtor—Judgment debtor becoming 
insolvent—Official Receiver made party 8uit 
not contested by the Official Receiver Sale 
deed in favour of plaintiff found to be sup¬ 
ported by consideration and not entered into 
to defeat creditors by all the Courts—Applica¬ 
tion under Ss. 4 and 53 of the Provincial In¬ 
solvency Act by the Official Receiver there¬ 
after— The Official Receiver cannot reagitate 
the question ot the validity of the sale. 1959 

Mad 184 (Pr 3) [AIR V 37 C 77]. 

[13] Official Receiver asking Court for per¬ 
mission to sell properties free of all encum¬ 
brances but Court permitting sale subject to 
mortgage—Official Receiver by mistake think¬ 
ing that his request had been granted selling 
properties free of all encumbrances—Adjudica¬ 
tion cancelled but properties remaining vested 
in Receiver — Application by creditor under 
Ss. 4 and 56 (3)—Request of creditor to cancel 
sale and hold fresh sale subject to mortgage 
declaring properties sold to belong still to 
estate of insolvent held could not be granted 
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S. 4 held not applicable to such case. 1949 
Mad 834 (Pr 4) [AIR V 36 C 375J. 

1.14] A claim by an official receiver that the 
properties covered by a sale-deed in favour of 
B, the insolvent’s wife really belong to the in¬ 
solvent and that B is only a benamidar for the 
insolvent cannot be said to arise out of the 
insolvency and if B expressly refuses to submit 
to the jurisdiction of the insolvency Court to 
adjudicate upon her title to the properties, 
the Insolvency Court cannot adjudicate upon 
it and the proper course would be to file a 
regular suit. 1951 Trav-Co 139 (Prs 2, 4) 
[AIR V 38 C 48] (DB). (The case is decided 
under the proviso to S. 4 (1) of the Travan- 
core Insolvency Act 8 of 1106. The proviso 
runs : Provided that unless all the parties 
agree the power hereby given shall not be 
exercised for the purpose of adjudicating upon 
any claim not arising out of the insolvency ”— 
Ed.) 

4. Question of title. — [1] Insolvency 
Court can under S. 4 try question whether 
insolvent is entitled to certain property or not 
when there is a dispute about title to it. 1937 
Mad 32 (34) [AIR V 24]. 

[2] The provisions of S. 4 are very wide 
and they confer on Insolvency Courts full 
power to deal with all questions of title as 
between the official receiver or official as¬ 
signee, and a stranger with reference to pro- 

E erty which is claimed on the one hand as 
eing the insolvent’s and on the other as the 
stranger’s property. 1932 Cal 042 (644) [AIR 
V 19] : 59 Cal 1135 (DB)*1927 Cal 474 (475) 
[AIR V 14] (DB) * 1930 Lah 122 (123) [A I R 

▼ * I J# 

[3] Where an interim Receiver appointed 
under S. 20 takes possession of the property 
of which the insolvent is in possession, in 
pursuance of the direction of the Court but a 
claim of title is preferred by a third party to 
such property, the insolvency Court has juris¬ 
diction to conduct a summary inquiry as to 
the sustainability of the claim even prior to 
passing of adjudication order. The order 
passed at such inquiry is not however final 
and conclusive as between the parties to 
ll* Such a final and conclusive order may 
still be passed under S. 4 when the re¬ 
ceiver seeks to annul the document in favour 
of the third party concerned and for inclusion 
of the property covered by that document 
also among the assets or the insolvent. 1953 
Trav-Co 260 (Pr 2) [AIR V 40 C 95] (DB). 

, W Question whether mortgagee’s rights 
belong to insolvent or not must be determined 

Court under S. 4 (1). 
1925 Oudh 109 (109) [AIR V 12]. 

[5] So far as questions of title against stran¬ 
gers are concerned, the Court should ordi¬ 
narily decline to go into them where the 
receiver claims no higher right than the 
insolvent himself ; but if the Court, in its dis¬ 
cretion, chooses to determine the question, 
the decision cannot be said to be bad on the 
ground of want of jurisdiction or to be any- 
theless a decision binding between the parties 
under sub-s. (2) to S. 4, provided that it is not 


in conflict with any provision of the Act it 
self. 1932 Cal 042 [640) [AIR V 19] : 59 Oil 
1135 (DB). J 1,1 

[0] Disputed title between private purchaser 
and purchaser from official assignee — Insol¬ 
vency Court can decide under S. 4. 1930 Mad 

955 (955) [A I R V 23] * 1934 Lah 930 (938) 
[AIR V 21]. 

[7] Summary order passed in respect of 
question of title without reference to S. 4 ami 
without the Court applying its mind to the 
implications of the order is not proper. 1934 
Lah 1006 (1008) [AIR V 21] (DB). 

[8] Proceedings under S. 4 are not restricted 
to decision of title and property within terri¬ 
torial jurisdiction of Court. 1929 Sind 135 
(135) [AIR V 10]. 

[9] Occupancy holding of insolvent held 
saleable and sold by insolvency Court — Sale 
set aside by Revenue Court—Purchaser apply¬ 
ing for refund of purchase money —Held that 
the claim of purchaser was based on grounds 
ot equity and no question of title was in¬ 
volved. 1933 Lah 628 (629) [AIR V 20]. 

5. O^stion of priority.—[1] Insolvency 
ot Muhammadan heir—Dispute as to priority 
between creditors of deceased ancestor and 
creditors of insolvent — Question of priority 
has to be decided by Insolvency Court. 1930 
All 552(554) [AIR V 17] (DB). 

[2] Insolvency Court can decide priority 
among mortgagees in disputes over proceeds 
ot sale held with consent of secured creditors. 

1930 Lah 98 (99) [AIR V 17]. 

[3] Mortgagee agreeing to sale by Insol- 
ve ,ucy Court — Power of Insolvency Court to 
adjudicate claims under S. 4 not affected 

1931 Lah 3 (4) [AIR V 18]. 

[4] Insolvency Court can require from 
creditor of insolvent claiming to be secured 
creditor, proof of such claim—Regular peti¬ 
tion by receiver or enquiry under S. 53 or 54 
is not necessary. 1928 Cal 609 (610) [A I R 

V 15] : 55 Cal 1053 (DB). 

6. Question of any other nature. — 

[1] The words “of any nature whatsoever” in 
S. 4 are not to be read as ejusdem generis with 
the preceding words ‘‘question of title or 
priority”. 1942 Bom 159 (160) [A I R V 29] : 
ILR (1942) Bom 175 (DB) * 1940 Bom 51153) 
[AIR V 27] : I L R (1940) Bom 1 (DB) * 1931 
Mad 745 (746) [AIR V 18] : 54 Mad 989 (DB). 

[But see 1938 All 28 (29) [AIR V 25] : ILR 
(1938) All 50 (DB) * 1935 Bom 80 (82) [A I R 

V 22] : 59 Bom 161.] 

[2] The words ‘of any nature whatsoever, 
used in S. 4 of the Provincial Insolvency Act 
do not include or embrace within its purview 
the determination of the question whether 
the debtor has a right to {present the petition 
for insolvency. 1942 Oudh 80 (81) [AIR 

V 29]. 

[3] The question whether the petitioning 

creditor has a subsisting claim against the 
debtor by reason of a discharge receipt which 
is impeached on the ground of fraud and mis¬ 
representation does not fail under S 4 1935 

Bom 80 (82) [AIR V 22] : 59 Bom 161. ’ 

[4] Insolvent’s property sold in execution of 
decree—Court can pass order of refund of sale 
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proceeds in favour of receiver under S. 4. 

1939 Mad 896 (897) [AIR V 26]. 

[5] Transfer of debts due to insolvent during 
pendency of application for adjudication as 
insolvent—Application by receiver for refund 
of amounts realized by transferees and for 
making them personally liable for entire debts 
is covered not by S. 54 but by S. 4. 1937 Lah 
913 (914) [AIR V 24]. 

[6] Fraud practised upon receiver conduct¬ 
ing sale—Receiver applying for setting aside 
sale — Action of receiver falls within S. 4 — 
Sale can be set aside though made more than 
two vears before order of adjudication. 1936 
Lah 149 (150) [AIR V 23]. 

[7] Insolvency Court annulling transfer has 
jurisdiction to order payment of mesne pro¬ 
fits under S. 4. 1932 Mad 66 (70) [A 1 R V 19] 
(DB). 

[8] Debtor paying certain amount to cre¬ 
ditor during pendency of insolvency and 
before order of adjudication—Application by 
receiver subsequently appointed claiming 
refund of amount—Court can under S. 56 (3) 
read with S. 4 direct creditor to refund 
amount. 1936 Nag 28 (29) [A I R V 23] : 31 
Nag L R (Sup) 121. 

[9] Pending insolvency petition creditor 
realising amount in execution of his decree — 
Receiver applying for refund of amount — 
Insolvency Court can decide application 
under S. 4. 1933 Lah 477 (478) [A 1 R V 20] : 
14 Lah 724 (DB). 

[10] Sale of insolvent’s property by Collec¬ 
tor under S. 68 Civil P. C. — Application by 
insolvent challenging sale and restoration of 
property—Insolvency Judge has ample power 
to decide the question under S. 4 for purpose 
of doing complete justice between the parties. 

1952 Punj 222 (Pr 14) [AIR V 39] (DB). 

[11] An Insolvency Court has power to set 
aside an auction-sale on grounds not falling 
within O. 21, C. P. Code. Section 4 of the 
Provincial Insolvency Act empowers-the Court 
to set aside an auction sale before it is con¬ 
firmed if the Court deems it expedient or neces¬ 
sary for the purpose of doing complete justice. 
Section 4 of the Act gives ample powers to 
the Insolvency Judge to decide all questions 
whether involving matters of law or of fact 
which the Court may deem it expedient or 
necessary to decide for the purpose of doing 
complete justice. 1952 Punj 222 (Prs 16, 17) 
[AIR V 39] (DB). 

[12] Though an insolvency Court will not 
restrain a mortgagee or other secured creditor 
in the exercise of his legal remedies under 
S. 28 of the Act it has jurisdiction in proper 
cases to restrain him under O. 39 R. 1, Civil 
P. C., from proceeding with the sale of the 
insolvent’s property, pending application by 
OlKcial Receiver under S. 53, if there are 
substantial grounds for impeaching his title 
with a view to safeguard the interests of the 
general body of creditors. 1954 Mad 12 
(Prs. 11, 14, 15) [A I R V 41 C 5] : ILR (1954) 
Mad 360 (DB). (Observations to the contrary 
in AIR 1925 Mad 1051 held to be too widely 
stated.) 


[13] Sale of property—Mistake as to encum¬ 
brance in proclamation due to error com¬ 
mitted by Official Receiver — Property fetch¬ 
ing low price—Sale can be set aside by Insol¬ 
vency Court at instance of Official Receiver 
under Court’s inherent powers. 1950 Mad 311 
(Pr 6) [AIR V 37 C 142]. 

7. Claims to attachment.—[1] It is open 
to a person claiming property attached by 
Insolvency Court to bring regular suit for 
adjudication on merits of his claim, but if he 
places matter before Insolvency Court and 
that Court proceeds to determine question, its 
decision is final and binding for all purposes 
as between the debtor and the debtor’s estate 
and all claimants against him or the estate on 
the other. 1932 Nag 109 (110) [AIR V 19] : 
28 Nag L R 89 * 1924 All 40 (42) [AIR V 11]: 
46 All 16 (DB)*1923 All 293 (293) [AIR V 10J. 

[2] Objection to attachment of property 
attached in execution by creditor of judgment- 
debtor—Judgment-debtor adjudged insolvent 
and objection case transferred to District Judge 
who was also Insolvency Court — Objection 
dismissed — Order is not final. 1928 All 158 
(159) [AIR V 15] (DB). 

[3] Property attached by receiver in which 
third party claims interest—The onus of proof 
that it is insolvent’s property is on the re¬ 
ceiver and he cannot take advantage of the 
weakness of his adversary but must succeed 
by the strength of his own title. 1921 All 164 
(164) [AIR V 8] (DB). 

8. Obstruction to delivery of possession. 
-- [1] Sections 4, 5 and 56 are very widely 
worded and empower the Insolvency Court to 
give possession to the purchaser of a property 
sold in insolvency proceedings at the instance 
of an official receiver. 1944 Mad 481 (483) 
[AIR V 31] : ILR (1945) Mad 10 (FB). 

[2] Section 4 is subject to S. 56 (3). 1924 
Mad 387 (387) [AIR V 11] (DB). 


[3] Court has no power under S. 56 sum¬ 
marily to direct a third person to deliver up 
possession of property of which he is in pos¬ 
session, if he sets up a title, however flimsy, 
to it. The only power the Court has in such 
circumstances is to try the issue whether the 
insolvent is entitled to the property or not 

under S. 4. 1939 Nag 10 (12) [AIR V 20]Is 
ILR (1941) Nag 696 * 1940 Nag 233 (234) 
[AIR V:27] : ILR (1941) Nag 757 (DB) *1926 
Mad 363 (364) [AIR V 13] : 49 Mad 762 (DB). 
[See also 1946 Mad 141 (143) [A I R V 33 

C 80] ] 

[4] Application under S. 50 (3) can be made 
by purchaser from Receiver—Stranger in pos¬ 
session claiming title in himself — Insolvency 
Court has power to consider whether such 
person in possession is one whom insolvent 

has present right to remove — APP^^^^S 
not be referred to separate suit. 1948 Cal 

(Pr 11) [AIR V 35 C 139]. 

[5] Sale by receiver — Objector claiming 
title to property sold and objecting to sale 
Objection should be under S. 4 and not under 

S. 68. 1937 Lah 2 (3, 4) [AIR V 24] * 1937 

Lah 297 (298) [AIR V 24]. 

[0] Where the official receiver takes posses¬ 
sion of the property as one belonging to insol- 
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vent and a certain person takes objection 
under S. 68 on the ground that the property 
belongs to him and not to insolvent, and the 
Insolvency Court frames issues, records evi¬ 
dence and then disposes ok the objection in 
favour of the person objecting and releases 
the property, an appeal lies against the order 
releasing the property as the Court must be 
deemed to have investigated the claim of the 
objector under S. 4. 1937 Lah 757 (757) LAIR 
V 24]. 

[7] Application to the Insolvency Court to 
remove obstruction after the possession of the 
property need not be presented by or through 
the official receiver. Auction purchaser is 
competent to present the application. (*33) 
1933 Mad W N 1487 C1488) (DB). 


[8] Interim receiver taking possession of 
Insolvent’s property under S. 20 under orders 
of Insolvency Court — Third party preferring 
claim — Insolvency Court can conduct sum¬ 
mary inquiry even before adjudication — 
Order, however, would not be final and con¬ 
clusive between parties. 1953 Trav-Co 266 
(Pr 2) [AIR V 40 C 95] (DB). 

9. Insolvency of Hindu father or mana¬ 
ger. — [1] Order adjudicating karta of a joint 
Hindu family as insolvent and appointing a 
receiver falls under S. 4. 1937 Cal 517 (520) 
[AIR V 24] : ILR (1937) 2 Cal 675. 

[2] Where only the father is adjudicated an 
insolvent and the sons are never made parties 
of the proceedings if the receiver intends to 
sell the sons’ interest also, he ought to pro¬ 
ceed under S. 4 and seize their share after 
giving them full notice. 1935 Nag 193 (194) 
LAIR V 22]. 

[3] Father insolvent—Son’s share sold prior 
to adjudication — Receiver alone has right to 
annul sale — Remedy lies under S. 4 and not 
under Transfer of Property Act, S. 53. 1934 
Nag 271 (272) [AIR V 21]. 

[4] When on the insolvency of a Hindu 
father the family property including the son’s 
shares is sold by the official receiver, the 
Insolvency Court can give possession to the 
purchaser. 1944 Mad 481 (483) [AIR V 31] : 
ILR (1945) Mad 10 (FB). (AIR 1928 Mad 531, 

Overruled .) 

[5] Hindu father’s insolvency—Suit by sons 
for partition — Decree for partition subject to 
mortgage — Sale by receiver of father’s pro¬ 
perty tree from mortgage — Purchaser ob¬ 
structed by sons for delivery of property — 
Held , that Insolvency Court was not executing 
Court and could not give delivery. 1933 Mad 
475 (480) [AIR V 20]. 

[6] Hindu father adjudged insolvent—Sub¬ 
sequent suit, without leave of Court, by credi¬ 
tor against insolvent and his sons — Decree 
obtained — Insolvency Court can under S. 4 
declare the decree nullity against official re¬ 
ceiver but not against sons. 1942 Mad 360 
(361) [AIR V 29] (DB). 

[7] Sale of property of insolvent objected 
to by sons on ground of previous partition — 
Question of title should be decided under S. 4 
before sale. 1928 Mad 380 (360) [AIR V 13] 
(DB). 


[Vol. 13.] 2 A.M. 17. 


[8] Joint Hindu family—Sale by insolvent- 
manager on behalf of himself and minor 
members — Official receiver cannot ask for 
annulment of transfer under S, 53 or 54 so 
far as interest of minors is concerned — Court 
has jurisdiction under S. 4 to determine whe¬ 
ther transaction was fictitious or not. 1943 
Mad 303 (310, 311) [AIR V 30J. 

[9] It is not obligatory on the Court in 
every case where, on the insolvency of a 
Hindu Mitakshara father, the Official Receiver 
purports to exercise the power vested in the 
lather to sell the son’s shares for satisfying his 
debts, to hold an enquiry under S. 4. It pro¬ 
ceeding under S. 4 are initiated by the sons or 
by the creditors, and the matter is decided one 
way or the other, the adjudication would be 
binding on the parties and the Oilicial Receiver 
should, in administering and selling the pro¬ 
perty of the insolvent, give effect to that deci¬ 
sion. If no proceeding under S. 4 had been 
taken, all that the sons could claim is an 
opportunity to show that the sale by the 
Official Receiver was not binding on their 
interest in the property by reason of the debts 
of the father not being binding upon them 
under the rule of pious obligation. 1957 Andh 
Pra 609 (Pr 4) [AIR V 44 C 203] (DB). 

[10] Coparcener of joint Hindu family 
representing one branch of family becoming 
insolvent — His interest vesting in Official 
Receiver—Suit by Otficial Receiver for parti¬ 
tion — Sons of insolvent are not necessary 
parties, though they are proper parties — Suit 
cannot be dismissed for non-impleading the 
sons. 1953 Nag 351 (Pr 20) LA I R V 40 C 
150]. 

Lll] Where a Hindu father, for himself and 
as guardian for his minor sons, along with his 
major sons executes a sale deed of the family 
property for payment of a family debt bor¬ 
rowed for a family purpose and the father 
alone is subsequently adjudicated as insol¬ 
vent, the transfer cannot be impugned so far 
as the shares of the major and minor sons are 
concerned, on an application made by a cre¬ 
ditor of the insolvent under Ss. 53 and 54 of 
the Act and to which the sons are not made 
parties. A finding of the Insolvency Court 
that the sale is bogus and without considera¬ 
tion would only affect the father’s interest. 
1949 Nag 223 (Prs 10, 19, 21)LAIR V 36 C 90]: 
ILR (1949) Nag 155 (DB). 

10. Power to annul transfers.—[1] Sec¬ 
tion 53 empowers the Court to annul certain 
transfers which take place within two years 
of insolvency and S. 54 to annul others which 
occur within three months before, but either 
section does not take away the general and 
wide jurisdiction and powers conferred by 
S. 4. These are matters relating to property 
which the Court can deal with apart from 
Ss. 53 and 54. 1944 Nag 44 (53 54/[A I R 

V 31] : ILR (1944) Nag 342 (FB). (A I R 1938 
Nag 546, Overruled.) •b 1937 Mad 32 (34) LAIR 

V 24]. 

See also Note 11. 

[2] The provisions contained in Ss. 53 and 
54 and those in S. 4 are not mutually exclusive. 
Questions arising under Ss. 53 and 54 might 
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well fall within the ambit of S. 4. 1939 All 

431 (433) [AIR V 26]. 

[3] Insolvency Court has same jurisdiction 
under S. 4 as English Bankruptcy Court under 
S. 102 of English Bankruptcy Act. 1927 Sind 
66 (71) [AIR V 14]. 

[4] Decision of question whether the sale by 
an insolvent was benami falls under S. 4. 
1937 Lah 441 (441) [AIR V 24]*1935 All 982 
(984) [AIR V 22]. 

[5] Limitation of two years’ period prescri¬ 
bed under S. 53 does not apply to benami 
transactions — Court has jurisdiction to set 
aside such transter under S. 4. 1932 Pat 129 
(132) [AIR V 19] : 11 Pat 9 (DB). 

[6| Court can under S. 4 set aside sale 
challenged by official receiver although it is 
not specifically alleged that the sale was 
benami on behalf of insolvent. 1939 All 431 
(432) [A I R V 26]. 

[7] Void transfer—Limitation of 2 years 
period prescribed under S. 53 does not apply 
—Court can declare transfer void under S. 4. 

1926 All 470 (472) [A I R V 13] : 48 All 414 
(DB)*1933 Pesh 46 (47) [AIR V 20] (DB). 

[8] A Court exercising insolvency jurisdic¬ 
tion has to decide all questions of general law 
such as the questions raised by S. 53, T. P. 
Act, just as it has to decide questions arising 
in insolvency which are covered by special 
provisions of the insolvency Act while 
administering the law underits own procedure. 
1922 All 196 (196) [AIR V 9] : 44 All 71 (DB). 

[9] Question of fraudulent transfer of pro¬ 
perty by insolvent is question of title. 1922 
All 196 (196) [AIR V 9] : 44 All 71 (DB). 

[10] The mere fact that name of the alleged 
transferee is entered in schedule of creditors 
as a secured-creditor does not disentitle other 
creditors from moving Court under S. 4 to set 
aside alienation made in his favour by insol¬ 
vent. 1937 Lah 242 (243) LAlR V 24]. 

[11] A Court sale of an insolvent’s proper- 
perties at the instance of an unsecured credi¬ 
tor is void if the sale has been conducted after 
the order of adjudication. In such a case, it is 
open to the Official Receiver to request the 
Court for an order directing the auction pur¬ 
chaser to put-the Official Receiver in possession 
of the property sold under S. 4 and it is open 
to the Court to grant such relief under S. 50 

(3). 1951 Trav-Co 193 (Pr 6) [AIR V 38 C 78]: 
1950 Trav-Co L R 125 (DB). 

11. Transfer more than two years before 
insolvency.—[1] Section 4 deals with jurisdic¬ 
tion of Insolvency Court. Ss. 53 and 54 do not 
deal with jurisdiction of insolvency Court but 
only lay down rules as to the manner in which 
evidence should be considered in certain cases 
arising in that Court. These sections do not, 
therefore, control the provisions of S. 4, and 
the insolvency Court has power under S. 4 to 
annul a transfer made more than two years 
prior to the insolvency. 1929 All 105 (107, 
113) [AIR V 10] : 51 All 550 (FB) * 1939 All 
431 (432) [AIR V 20]*1932 Cal 642 (644) [AIR 
V 19] : 59 Cal 1135 (DB) * 1938 Lah 73 (75) 
[AIR V 25] : ILR (1938) Lah 439 * 1934 Lah 
305 (360) [AIR V 21] : 15 Lah 294 (DB)*1933 


Mad 527 (528) [AIR V 20]*1944 Nag 44 (54> 
[AIR V 31] : ILR (1944) Nag 342 (FB) (A I R 
1938 Nag 546, Overruled)* 1932 Nag 109 (110> 
[AIR V 19]: 28 Nag L R 89*1927 Sind 60 (70) 
[AIR V 14]. 

[But see 1926 All 470 (472) [AIR V 13] : 43 
All 414 (DB) (Per Mukherji J.)*1935 Bom 310 
(319) [A I R V 22] (DB) (Per Barlee J.)'* 1931 
Oudh 124 (125) [AIR V 18] : 6 Luck 014 (DB> 
*L930 Oudh 314(315, 310) [AIR V 171: 5 Luck 
742 (DB) * (’30) 1936 Oudh W N 990 (904 r 
965, 960) (DB)*1934 Pesh 30 (33) [AIR V 21] 
(DB).] 

[2] Insolvency Court has power to go into 
the question whether a transfer is voidable 
under S. 53, T. P. Act even though the trans¬ 
fer is beyond 2 years of adjudication—Even if 
the transaction is only regarded as voidable, 
the insolvency Court has jurisdiction to 
entertain the application. 1933 Mad 527 (528) 
[AIR V 20]. 

[3] Transfer made more than two years be¬ 
fore adjudication—Insolvency Court can deal 
with the question according to the same prin¬ 
ciples which would govern a suit for avoidance 
of a transfer under the ordinary law. 1938 
Lah 73 (75) [AIR V 25] : ILR (1938) Lah 439. 

[4] Official receiver can challenge transfer 
even though it does not fall within Ss. 53 and 
54. 1939 All 431 (432, 433) [AIR V 26]. 

[5] Under S. 53 the insolvency Court has no 
power to annul a transfer made beyond two 
years of the date of‘the insolvency application. 
Under S. 4 of the Act, the insolvency Court 
has only power to make a declaration but not 
to give a consequential relief. The relief by 
way of annulment of the transfer can be 
granted by the Civil Court in such circum¬ 
stances in a suit under S. 53, Transfer of Pro¬ 
perty Act. But the Insolvency Court has not 
all the powers of a Civil Court. Hence, it 
cannot consider the question from the aspect 
of S. 53, T. P. Act. The proper course for the 
insolvency Court in such circumstances is 
first to satisfy itself whether the transfer is 
really one liable to be annulled under S. 53, 
T. P. Act, and if it decides that it is so, then 
to instruct the Receiver to file a suit for that 
purpose in the Civil Court. 1947 Pat 471 
(Prs 14 to 16) [A I R V 34 C 153] : 20 Pat 253 
(DB). 

[0] Section 53 applies where the existence of 
the transfer is admitted; on the other hand 
S. 4 applies if the transfer or the existence of 
the right claimed by the objector is denied by 
the receiver. 1930 Lah 180 (181) [AIR V 17]. 

12. Fictitious transfer. — [1] It is open 
to an Insolvency Court to try a question 
under S. 4 of the Provincial Insolvency Act 
relating to the fictitious character of the 
transfer even though it dqes not fall under 
S. 53 of the Act. 1941 Oudh 403 (405) [AIR 
V 28] (DB) * 1935 Bom 310 (317, 318) [AIR V 
22] (DB). 

[2] Under S. 4 of the Provincial Insolvency 
Act, the Insolvency Court has jurisdiction, 
in cases not covered by S. 53 of the Act, to 
determine whether a transaction by the insol¬ 
vent which is impeached is nominal and ficti¬ 
tious. 1949 Bom 129 (Pr 7) [AIR V 30 C 39]: 
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ILR (1949) Bom 129 (FB). (A I R 1930 Oudli 
314, Not FolL) 

[3] Neither S. 53 nor S. 54 deal with sham 
transfers. 1944 Nag 44 (o4) [AIR V 31]: ILR 
(1944) Nag 342 (FB). 

[4] Nominal and fictitious transfers do not 
fall under S. 53. Such transfers are void at 
inception and are not voidable. Where, there¬ 
fore, the Receiver alleges that certain trans¬ 
fers made by the insolvent beyond two years 
prior to the date of the insolvency petition 
were nominal and fictitious, the Insolvency 
Court has jurisdiction under S. 4 to decide 
whether the transactions were nominal and 
fictitious. 1949 Bom 129 (Pr 6^ [A I R V 30 C 
39]: ILR (1949) Bom 129 (FB). (A I R 1930 
Oudh 314, Not JolL; AIR 1935 Bom 316, 
Approved.) 

[5] Section 53 of the Provincial Insolvency 
Act is not exhaustive, and an application may 
be made under S. 4 of the Provincial Insol¬ 
vency Act where the applicant asserts that 
the transaction sought to be set aside is a 
sham and nominal one. The fact that transac¬ 
tion was beyond two years of insolvency is 
no bar to reception of application. 1943 Mad 
252 (252) [AIR V 30] * 1935 Bom 316 (317, 
318) [AIR V 22] (DB) * 1937 Mad 32 (33, 34) 
[AIR V 24] * 1934 Nag 47 (48) [AIR V 21] * 
1932 Nag 109(110) [AIR V 19]: 28 Nag L R 
89 * 1931 Oudh 124 (125) [AIR V 18]: 6 Luck 
614 (DB) * 1936 Rang 54 (55) [A I R V 23] 
(DB). 

[6] Restriction as regards transfers more 
than two years old contained in S. 53 applies 
only to real transfers and has no application 
to mere sham transactions. 1933 Lah 197 
(197) [AIR V 20] * 1935 Bom 316 (319) [AIR 

V 22] (DB). ( Per Barlee •/.) * 1934 Nag 47 (48) 
[AIR V 21] * 1932 Pat 129 (130) [AIR V 19]: 
11 Pat 9 (DB). 

[7] Section 50 does not vest the insolvency 
court with jurisdiction to decide the question 
whether a transfer by the insolvent is sham 
or not. S. 4 does that. 1944 Nag 44 (54) [AIR 

V 31]: ILR (1944) Nag 342 (FB). 

13. Transfer by transferee. —[1] Remedy 
in respect of transfer from transferee of insol¬ 
vent can only be obtained from Insolvency 
Court under S. 4 and not under S. 53 or S. 54. 
1941 Cal 298 (302) [AIR V 28] (DB). 

[2] An alienation in favour of a transferee 
from the transferee of an insolvent cannot be 
challenged by the Official Receiver under 
S. 53. It can be challenged, if at all, only 
under S. 4 and in order to make the decision 
binding, the transferee from the transferee 
must be made a party to those proceedings. If 
the transferee from the transferee establishes 
that he is a bona fide purchaser for value 
without notice of the insolvency proceedings, 
the transaction in his favour will have to be 
upheld. (’59) ILR (1959) Ker 803 (818). 

• [3] Even where a transfer falls within the 
mischief of S. 53, a purchase from the trans¬ 
feree made in good faith and for valuable 
consideration before the presentation of the 
insolvency petition cannot be avoided under 
the section. Such a transfer can be considered 


in proceedings under S. 4. (’50) 1950 All W R 
267 (209). 

[4] If the transfer to a transferee from the 
insolvent is declared invalid and not binding 
on the official Receiver and if the later trans¬ 
fer by the transferee from the insolvent is 
held to form only a link in the chain of a 
fraudulent scheme to defraud the other credi¬ 
tors of the insolvent, the insolvency court has 
clearly the power to annul the second trans¬ 
fer as not binding on the Official Receiver not 
only under S. 53 of the Act but also if neces¬ 
sary by the exercise of its powers under 
S. 4. 1958 Mys 35 (Pr 12) [A 1 R V 45 C 11]: 
ILR (1957) Mys 147 (DB). 

[5] Transfer by insolvent declared void — 
Transfer by transferee of insolvent also can¬ 
not stand and can be annulled under S. 4. 
1935 Lah 308 (369) [AIR V 22] : 16 Lah 1013 
(DB) * 1937 Lah 323 (324) [AIR V 24]* 1934 
Lah 101 (102) [AIR V 21]: 15 Lah 349 * 1933 
Mad 271 (274) [AIR V 20] (DR). 

[0] Transfer of property by insolvent to 
wife before insolvency —• Wife transferring 
property to another — Court setting aside 
transfer — Transferee from wife not party to 
the proceedings— Held that the decision of 
Court was a decision in rem and the trans¬ 
feree from wife was bound by it. 1937 Rang 
309 (370) [AIR V 24]. 

[But see 1935 All 671 (673, 674) [A I R V 
22]: 57 All 900 (DB) * (’59) ILR (1959) Ker 
803 (818). (Decision does not bind those who 
are not parties.d 

14. Discretion of Court. — [1] Exercise 
of jurisdiction under S. 4 is discretionary. 1947 
Pat 7 (10) [A I R V 34 C 3] (DB) * 1934 Cal 
122 (123) [A I R V 21] (DB) * 1938 Lah 73 
(75) [AIR V 25] : ILR (1938) Lah 439 * 1932 
Mad 513 (516) i A I R V 19] * 1930 Mad 782 
(784) [AIR V 17] * 1933 Nag 373 (374) [AIR 
V 20]: 30 Nag L R 112 * 1938 Nag 50 (50) 
[AIR V 25]: ILR (1940) Nag 480. 

[2] Whether in any particular case an In¬ 
solvency Court should refuse to exercise its 
jurisdiction must necessarily depend upon the 
facts of such case and no hard and fast rule 
can be laid dowm in that behalf. 1933 Sind 
185 (180) [AIR V 20]. 

[3] Before Insolvency Court exercises its 
discretion to entertain application for decla¬ 
ration of title, it should be satisfied that it is 
expedient to withdraw case from jurisdiction 
of ordinary tribunals and to decide it in sum¬ 
mary way. 1930 Sind 97 (97) [AIR V 17]. 

, [4] In cases involving determination ol 
difficult questions of title the Insolvency 
Court would be well-advised in declining to 
exercise jurisdiction under S. 4 and referring 
the parties to ordinary civil suit. 1932 Mad 
60 (69) [AIR V 19] (DB) *1935 Mad 720 (720) 
[AIR V 22] * 1938 Nag 247 (248) [AIR V 25]: 
ILR (1939) Nag 484 * 1933 Sind 185 (187) 
[AIR V 20]. 

[5] Where the Insolvency Court even if it 
adjudicated the question of title would have 
no power to recover the property from the 
claimant it would be justified in not deciding 
the question of title. 1924 Mad 387 (387) 
[AIR V 11] (DB). 
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[6] Where the question arises directly out 
of the insolvency proceeding and a decision 
of the question is necessary, the Insolvency 
Court will decide it under S. 4. 1947 Pat 7 


(11) [AIR V 34 C 3] (DB). 

[7] Attachment of insolvent’s property in 
execution of money decree — Claim by pur¬ 
chaser from insolvent dismissed for default — 
Execution under money decree dismissed and 
attachment withdrawn — Purchaser claiming 
property in insolvency —Held that it was not 
only expedient but necessary that the ques¬ 
tion of title should be decided in oroceedings 
under S. 4. 1933 Cal 373 (373) [A I R V 251 
(DB). 


[8] Regular suit barred bv limitation — In¬ 
solvency Court would ordinarily refuse to 
exercise jurisdiction under S. 4. 1929 Sind 94 
(90; [AIR V 16] * 1943 Mad 252 (252) [AIR 

V 30]. 

[9] It is left to the discretion of the Court 
to entertain a petition under S. 4. The party 
who is bound by a decree or order of a Civil 
Court is not entitled to re-agitate the same 
question by another suit and what cannot be 
done by another suit cannot be achieved by 
means of proceedings under S. 4. 1940 Mad 
733 (73Q) [AIR V 27] * 1942 Mad 423 (424) 
[AIR V 29]: ILR (1942) Mad 691 (DB;. 

[See a>so 1933 Sind 185 (187) [AIR V 20].] 

[10] Refusal by a Judge to decide question 
of title under S. 4 does not preclude his suc¬ 
cessor from going into the question and decid¬ 
ing it. 1934 Lab 936 (937, 938) [AIR V 21]. 

[11] Where the Insolvency Court exercises 
its discretion under S. 4, the High Court will 
not interfere with the exercise of the discre¬ 
tion in appeal or revision. 1940 Lah 124 (124) 
[AIR V 27] * 1949 Bom 129 (Pr 9) [AIR V 36 
C 39]: ILR (1949) Bom 129 (FB). 

15. Inquiry.—[1] Proceedings under S. 4 
need not necessarily be initiated by plaint or 
regular application. 1933 Lah 789 (790) [AIR 

V 20] (DB). 

[2] A question of title under S. 4 (1), must 
be tried like regular suit. 1928 Lah 556 (556) 
[AIR V 15]. 

[3] A thorough inquiry is necessary under 
the section as the order passed is final. 1934 
Lah 1006 (1008) [AIR V 21] (DB)* 1928 Lah 
423 (424) [AIR V 15]. 

[4] The Insolvency Court has to act with 
the procedure and with the judicial caution of 
Civil Court and the claimants have a right to 
be heard judicially. 1934 Lah 1006 ^1008) 
[AIR V 21] (DB)* 1926 Pat 291 (292) [AIR 

V 13] (DB). 


[5] Ex parte order without giving any 
notice to the claimant and without giving 
him a hearing is without jurisdiction ana 

void. 1933 Mad 345 (346) [AIR V 20]. 

[6] There is nothing in S. 4, as to the stage 
up to which the Court is competent to take 
proceedings under S. 4, but under Sub-s. (2), 
the intention of the Legislature is perhaps 
that the Insolvency Tudge should not take 
action under S. 4 after the property has been 
sold. 1936 Lah 370 (376) [AIR V 23]. 

[7] Official receiver passing order on claim 


petition — Order is without jurisdiction — 
Application under S. 4 is not barred. 193& 
Mad 471 (473) [AIR V 20]* 1924 Mad 529 
(530) [AIR V 11] : 47, Mad 446 (DB). 

[81 An application 'under S. 4 is not a suit 
within the meaning of O. 21, R. 63, Civil 
P. C. (’37) 1937 Mad W N 1046 (1047). 

[9] Application by creditor with leave of 
Insolvency Court to annul transfer dismissed— 
Appeal by creditor—During appeal adjudica¬ 
tion annulled — Held that the proceedings 
being under S. 4 could be continued and 
disposed by Court of appeal notwithstanding 
annulment of adjudication. 1944 Mad 49 (50) 
[AIR V 31]. 

[10] District Court of Amherst in Burma 
requesting District Court at Ramnad under 
S. 77 to sell insolvent’s property in that 
district — Person claiming title to that pro¬ 
perty filing application under S. 4 to Amherst 
Court—Application returned for presentation 
to Ramnad Court— Held, that the proper Court 
to decide the question was the Ramnad Court. 

1941 Mad 580 (5bl) [AIR V 28] (DB). 

16. Who can move.—[1] Court cannot 
initiate proceedings under S. 4, suo motu. 

1942 Cal 584 (585) [AIR V 29] (DB). 

[But see 1933 Lah 789 (790) [AIR V 20] 
(DB).] 

[2] A proceeding under S. 4 can be con¬ 
ducted by the receiver alone, and not by a 
creditor. 1942 Cal 584 1585) [AIR V 29] 
(DB)* 1.941 Cal 298 (301) [AIR V 28] (DB).' 

[3] The procedure to be followed in such 
cases is for the creditor to apply to the Court 
to direct the receiver to institute proceedings 
under S. 4, and the Court can pass a condi¬ 
tional order making it a condition precedent 
that the creditor so applying should put the 
receiver in funds and properly indemnify him 
against the costs of the action. 1942 Cal 584 
(585) [AIR V 29] (DB). 

[4] Creditor’s application-under S. 4 to 
declare that certain transaction was benami, 
heard and decided by Insolvency Court—The 
fair inference to draw is that leave of Court 
should be deemed to have been granted. 1935 
Mad 46 (46) [AIR V 22] (DB). 

[5] Question of title may arise at a stage 
earlier than the order of adjudication but, 
such case can only be very rare. A third 
party is not forced to make an application 
under S. 4 but there are decisions in which the 
claim of a third party has been considered 

under S. 4. 1955 Pat 413 (Pr 13) [AIR V 42 
C 106] [DB). 

17. Limitation. — [1] Even on the view 
that proceedings under S. 4 of the Provincial 
Insolvency Act should be held to be tanta¬ 
mount to a suit under S. 53 of the Transfer of 
Property Act, it would follow that the suit 
would have to be within time when the 
insolvency proceedings began. This would be 
six years under Art. 120 of the Limitation Act 
from the date of accrual of the cause of action. 
1938 Nag 540 (548) [AIR V 25] : ILR (1940) 
Nag 293 (DB>. 

[2] Although an Insolvency Court may not 
entertain an application under S. 4 to set 
aside a transfer by an insolvent, which, if filed 
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as a suit under S. 53, Transfer of Property 
Act, would be liable to be dismissed as barred 
by limitation under Art. 120 of the Limitation 
Act where there are a number of creditors, 
limitation for an application by the official 
receiver under S. 4 to set aside the transfer 
may be computed from the date on which the 
last 6f the creditors became aware of the 
transaction. 1943 Mad 252 (252, 253) [AIK 

V 30 1 . 

[3] Even application under S. 4 should be 
made within 21 days, if it is one to set aside 
order of official receiver. 19*5 Lah Gi) v0L) 
[AIK V 22] (DB)* 1934 Rang 97 (98) [AIR 

V 21] (DB). 

[4] Where property is attached by a re¬ 
ceiver under orders from the Court it is not 
an independent act of the receiver and the 
limitation period of 2L days under S. 08 does 
not apply, to set aside the order of attach¬ 
ment, as it is a claim setting up independent 
title under S. 4. 1932 All 408 (408) [AIR 

V 19] ' DB). 

15] Receiver holding sale of property under 
instructions of Court — Application to set 
aside sale falls under S. 4 — Limitation of 21 
days does not apply. 1938 Nag 320 (320, 
321) (AIR V 25]. 

[0] When an application for recovery of 
mesne profits is made under S. 4, by the 
receiver, the Court is bound to consider all 
the defences (including the defence of limita¬ 
tion) that are open to the party against whom 
the application is made. 1950 Bom 399 (Pr 2) 
[AIR V 37 C 110] : ILR (1950) Bom 678 (DB). 

[7] An order for payment of money on an 
application under S. 4 is tantamount to a 
decree and if after annulment ot adjudication 
the insolvent failed to apply for execution 
and three years had elapsed the Official 
Receiver cannot on the setting aside of the 
annulment seek to execute such decree. 1951 
Mad 879 (2) (Pr 3) [AIR V 38 C 307J (DB). 

[8] The question of limitation does not 
depend on whether the title is decided in the 
insolvency Court or by the regular civil 
Courts. It the title has not been extinguished 
by adverse possession, then the insolvency 
Court has power to decide the question of 
title, and Art. 181, Limitation Act, will not 
prevent it from so deciding. 1948 Nag 307 
(Pr 2) lAIR V 35 C 125] : ILR (1948) Nag 
500. 

18. Section 4 (2) — Finality of deci¬ 
sion. — [1] Decision under S. 4 is final and 
conclusive between the parties and operates 
as res judicata. 1940 Mad 141 (143) [AIR V 
S3 C 80] * 1930 Nag 112 (112) J.AIR V 23] : 
ILR (1930) Nag 28. 

[2] Section 11, Civil P. C. f with all its ex¬ 
planations will apply to decision of Insol¬ 
vency Court under S.4, Provincial Insolvency 
Act. 1933 Nag 373 (373) [AIR V 20] : 30 Nag 
L R 112. 

[3] Incidental determination of a question 
for deciding adjudication application does 
not operate as res judicata when such ques¬ 
tion is raised in subsequent suit. 1935 Mad 
634 ^030) LAIR V 22]. 


[4^ Per Dalai and King JJ . — If the matter 
is once decided even as against a stranger by 
the Insolvency Court the jurisdiction of the 
civil Court would he haned under S. 11, C. 
P. C. 1929 All 105 10fl> [AIR V 10| : 51 All 
550 (FB) * 1935 All 540 (548) [AIK V 221 * 
L922 All 128 (128) [AIR V 9] (DB) * 1910 Cal 
57S (578; [AIR V 27] * 1933 Lah 789 (790) 
[AIR V 20] (DB) * 1929 Lah 701 (702) 1 A l R 

V 101 (DB) 4* 1940 Mad 519 (525) [AIR V 33 
C 201] : 1 L U (1940) Mad 429 \DB) * 1940 
Mad 141 (143) [AIR V 33 C 60] * 1925 Nag 
303 (304, 305» [AIR V 12], 

[5] A mere direction by the Insolvency 
Court in its decision that another proceeding 
might be taken for having the point more 
adequately considered and decided is ot no 
avail in considering the plea of res judicata. 
1949 Mad 141 (143) [AIR V 33 C 80]. 

[0] Ex parte decision under S. 4 bars sub¬ 
sequent ‘n'u it. 1927 All 00 (03) [AIR V 14] : 49 

All 71 (DB). 

[7] Section 4 comes into play after adjudi¬ 
cation as insolvent — Decision in summary 
inquiry under S. 24 as to whether debtor is 
entitled to present petition for adjudication 
is not covered by S. 4 and does not operate 
as res judicata 1938 Lah 490 (49L, 492) [AIR 

V 25] : I L R (1938) Lah 535 (DB). (AIR 1938 
Lah 148, Reversed.) 

[8] Decision under S. 4 is a decision in rem 
and is valid against all persons. 1937 Rang 
309 (370) [AIR V 24). 

[But see 1939 Lah 87 (88) [AIR V 20j* (’59) 
ILR (1959) Ker 803 (818). (Decision does not 
bind those who are not parties.)] 

[9] Sub-section (2) of S. 4 shows that a 
decision under that section is binding only 
as against the debtor and the debtor’s estate 
on the one hand and all cliimants against 
him or it on the other. It cannot apply to a 
matter which arises between two creditors 
inter se and not between either of them and 
the insolvent. 1942 Mad 345 (340) [AIR V 29j 
(DB). 

[10] Cross-suits or applications — Suit on 
mortgage executed by insolvent and applica¬ 
tion to set it aside, by official receiver heard 
together and disposed by one judgment hold¬ 
ing mortgage to be valid — Official receiver 
filing no appeal from mortgage decree but 
only from order of dismissal ot his applica¬ 
tion — Appeal is not barred by res judicata. 
1942 Mad 220 ( 227 ) [AIR V 29] (DB). (A I R 
1940 Mad 504, Reversed.) 

[11] Where the claimant has not preferred 
any claim before the Insolvency Court or 
where the Insolvency Court has refused to 
entertain or adjudicate on the claim preferred, 
there is no bar to a separate suit. 1925 Nag 
303 (304,305) [AIR V 12] * 19's5 Mad 297 
(298) [AIR V 22] (DB) * 1924 Mad 387 (387) 

[AIR V LL](DB). , n 

[12] Claim petition under S. 4 dismissed 
for default— Separate suit is not barred. 1943 
Mad 230 (230, 231) [AIR V 30]. 

[13] If a matter has been once decided, a 
subsequent application reagitating the same 

matter is barred. 1935 Pat 273 (274) [AIK V 

22] (DB). 
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[14] Section 4 does not confer exclusive juris¬ 
diction on the Court to deal with such ques¬ 
tions. Hence a suit by the creditors for -a 
declaration that the property purchased by 
them in execution of a decree against the in¬ 
solvent is not liable to attachment and sale 
in insolvency proceedings pending against 
him will not be barred if the question raised 
in the suit has not been decided by the in¬ 
solvency Court. 1959 Bom 10 (Pr 6) [AIR V 
46 C 4j : I L R (1958) Bom 1367 : ILR (1959) 
Bom 249. 

[15] An insolvency petition was withdrawn 
under S. 14 by leave of Court prior to adjudi¬ 
cation as a result of compromise among the 
creditors. Neither the guardian for the minor 
creditors nor any counsel had certified to the 
Court that the compromise was beneficial to 
the minors. Nor had the insolvency Court 
considered the question whether the compro¬ 
mise was beneficial to minors. The minors 
subsequently sued for full recovery of their 
dues on ground that the compromise was not 
binding on them— Held, that the order grant¬ 
ing leave to withdraw the insolvency peti¬ 
tions did not constitute res judicata so far as 
the question whether the compromise was 
beneficial to the minors and was binding on 
them was concerned. 1950 Trav-Co 27 (Pr 6) 
[(S) AIR V 43 C 7] : ILR (1955) Trav-Co 909 
(FB). 

[16] Interim receiver appointed under S. 20 
taking possession of insolvent’s property— 
Third party preferring claim — Insolvency 
Court can conduct summary inquiry even 
before adjudication — Order passed, however, 
would not be final and conclusive between 
parties—Final and conclusive order may still 
be passed under S. 4 when receiver seeks to 
annul document in favour of the third party 
and for inclusion of property covered by the 
document amongst the assets of the insolvent. 
1953 Trav-Co 288 (Pr 2) [AIR V 40 C 95] 
(DB). 

19. Section 4 (3).—[1] Under S. 4 (3) the 
Court must apply its mind to determine the 
question whether the debtor has a saleable 
interest in the property. 1925 Cal 932 (933) 
[AIR V 12] : 52 Cal 862 (DB). 

[2] An order under S. 4 (3) can be passed 
without recording evidence. It is enough if 
the Court is satisfied on the receiver’s report 
and statement of the claimant that the debtor 
has some saleable interest in the property. 
1924 Cal 533 (534) [AIR V 11] (DB). 

[3] Where an order under S. 4 (3) for sale 
of certain properties was passed by the Insol¬ 
vency Judge, and he, not considering it neces¬ 
sary to decide the question of title left it to 
be decided by a competent civil Court, in a 
suit brought by plaintiff for declaration of 
his title to the properties.— Held , that Art. 13 
of the Limitation Act would not stand as a 
bar to the suit. 1933 Cal 263 (264) [AIR V 20] 
(DB). 

[4] Sale of debtor’s interest'in such manner 
and subject to such conditions as the Court 
thinks fit should be directed only when the 
Court does not deem it “expedient or neces¬ 


sary” to decide the question of the nature 

referred to in S. 4 (1). (’53) 1953 A M L J 76 
(77). 

[5] Where the insolvent opposes an order 
for sale of properties alleged to be belonging 
to him, on the ground that the properties 
were sold or belong to his co-sharers but does 
not specify the date of sale nor the names of 
purchasers his opposition is frivolous a?id the 
order for sale must be deemed to be one under 
S. 4 (3) in which no enquiry was expedient or 
necessary. 1955 Pat 503 (Pr 4) [AIR V 42 C 
137] (DB). 

[0] Under that sub-section the Court can 
sell the interest of the debtor, leaving the 
parties to fight out the extent of their interest 
in a regular suit before the ordinary Courts. 
But it may be that in an appropriate case the 
question of title may arise at a stage earlier 
than the order of adjudication, but such 
cases can only be very rare. A third party 
is not forced to make an application under 
S. 4, but there are decisions in which the 
claim of a third party has been considered 
under S. 4. 1955 Pat 413 (Pr 13) [AIR V 42 
C 106] (DB). 

20. Appeal. — [1] Whether formal order 
should be prepared in insolvency proceedings 
is matter governed not by S. 75 but by Civil 
P. C.— Order by District Court is case within 
S. 75 — Hence, order under S. 4 passed by 
District Court is miscellaneous case within 
O. 43, R. 3, Civil P. C., and formal order 
should be prepared — Rules 330 to 338, Oudh 
Civil Rules are not proper guide for constru¬ 
ing expression “miscellaneous case” — Order 
under S. 4 — Appeal — Copy of formal order 
not filed along with memorandum of appeal 
within limitation — Appeal must be rejected. 
1940 Oudh 242 (243, 244) [AIR V 33 C 70]. 

[2] In the case of a claim sought to be 
made under S. 4, a finding, which does not 
dispose of the claim amounts to a decision 
come to or an order made within the mean¬ 
ing of S. 75 (1). 1940 Nag 42 (42, 43) [AIR V 
33 C 11] : ILR (1945) Nag 719 (DB). 

[3] Appeal contemplated by the further 
proviso to S. 75 (1) is appeal from decision 
of District Court and not a subordinate Court 
invested under S. 3 with powers of Insol¬ 
vency Court and the decision must be one 
under S. 4. 1959 Bom 47 (Prs 3, 4) [AIR V 40 
C 16] : ILR (1958) Bom 1115 (DB). 

[4] Insolvency Judge professing to dispose 
of number of proceedings before him by a 
single order —Every one of questions in those 
proceedings expressly arising in insolvency 
within meaning of those words in S 4 — In¬ 
solvency Judge held did purport to pass, 
while disposing of the matter raised before 
him, an order under S. 4—Second appeal from 
that order held was maintainable. 1949 All 
464 (Pr 0) [AIR V 36 C 174] (DB). 

[5] Sale of insolvent’s property by collector 
under S. 68, Civil P. C. — Sale challenged by 
insolvent — Application by him for restora¬ 
tion of property—Insolvency Court has power 
to decide question under S. 4 — Decision of 
Insolvency Court — Order in appeal falls 
within second proviso to S. 75 (I) — Second 
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5 . General powers of Courts. 

(l) Subject to the provisions of this Act, the Court, in regard to proceedings 
•under this Act, shall have the same powers and shall follow the same proce¬ 
dure as it has and follows in the exercise of original civil jurisdiction. 


(2) Subject as aforesaid. High Courts and District Courts, in regard to pro¬ 
ceedings under this Act in Courts subordinate to them, shall have the same 
powers and shall follow the same procedure as they respectively have and 

follow in regard to civil suits. 


[P. I., 1907—S. 47; P. T. I., 1909—S. 90 (1)]. 


Section 4 — Note 20 (contd.) 
appeal to High Court is competent — Further 
appeal under Cl. 10 of Letters Patent (Lah) is 
also competent, if case is certified to he fit 
•one. 1952 Punj 222 (Pr 14) [AIR V 39] (DR). 

[0] See also notes under S. 75. 

SECTION 5 — SYNOPSIS 

1. Scope. 

2. Applicability of O. 9, Civil P. C. 

3. Power to order restitution. 

4. Review. 

5. Injunction. 

6. Joinder of parties. 

7. Applicability of O. 21» Civil P. C. 


view of S. 5 (1) and therefore it should not be 
started except on a verified petition and evi¬ 
dence should also he taken. 1927 Cal 834 

(835) [AIR V 14] (DR). 

(8] All provisions of Civil P. C. relating to 
suit are not attracted to insolvency proceed¬ 
ings even by the combined effect of S. 5 and 
S. 141, Civil P. C. Rule relating to protection 
of Sovereign Princes and Ruling Chiefs in 
S. 80 has no application to insolvency pro¬ 
ceedings. 1940 Cal 244 (240) [A 1 R V 2/] : 
ILR (1940) 1 Cal 344 (DR). 

[9] Section 5 of Limitation Act did not ap¬ 
ply to petitions made under Act III of 1997 
but under new Act S. 5 has been specifically 
declared to be applicable. 1925 Lah 430 (43/) 
[AIR V 12] (DR> * 1916 Lah 307 (308) i A I R 
V 3]. (Case under old Act -Section applies). 


8. Abatement. 

9. Amendment. 

10. Reference to arbitration. 

11. Inherent powers. 

-12. Sub-section (2). 

13. Appeal. 

1. Scope. — [1] Under S. 5 Court has 
general powers under Civil P. C. and can 
carry out its own order. (’35) 18 Nag L Jour 
14 (17). 

[2] By reason of S. 5, it is manifest that 
unless there is any express provision in the 
Act to the contrary, the procedure followed 
in the exercise of original jurisdiction applies 
to the proceeding under the Insolvency Act. 

• (’55) 1955 Andh W R 322 (323, 324). 

[3] Provincial Insolvency Act making ad¬ 
equate provision as to procedure—Civil P. C. 
will not applv. 1957 Andh Pra 003 (Pr. 3) 
[AIR V 44 C 199]. 

[4] Provisions of Civil P. C. are applicable 
subject to provisions of Act. When application 
under S. 53 is dismissed, subsequent applica¬ 
tion under S. 54 is not barred. 1937 Lah 638 
(608, 669) [AIR V 24]. 

[5] Powers under S. 5 are subject to provi¬ 
sions of S. 43 (1) which are mandatory and 
therefore must to that extent be limited. 1930 
Rang 160 (168) (AIR V 17] : 8 Rang 187 (DR). 

[6] Firm adjudicated insolvent — No rules 
framed under S. 79 and private creditor not 
proving his debts—Failure to frame rules does 
not override provisions of law exempting 
insolvent of his liability to pay debts on dis¬ 
charge—In absence of such rules provisions of 

-Civil P C. apply in view of S. 5. 1932 Sind 39 
,140) [AIR V 19] : 25 Sind L R 422 (DB). 

[7] A proceeding to set aside a sale of 
insolvent’s property should be as in suits in 


[10] A proceeding initiated against a stran¬ 
ger to the bankruptcy for recovery of money 
due from him for breach of obligation to the 
insolvent is not a proceeding under the Act 

and S. 47 of Act III of 1907 (Now S. 5) cannot 

be invoked to confer jurisdiction on Court to 
pass a decree against such person. 1930 AIL 

622 (624) [AIR V 17] (DB). 

[11] Powers referred to under S. 4 i ot Act 
III of 1907 are powers to be exerc ; sed in pro¬ 
ceedings which insolvency Court has jurisdic¬ 
tion or authority to entertain under other P rc J 
visions of the Act. 1919 Cal 965 (968) [A I R 

[12] Section 21, Civil P. C. is not applic¬ 
able to proceedings under the Act— Objection 

to jurisdiction of Insolvency Court can he 

taken on appeal. 1914 Cal 350 (oo2) [AIR 


1 (DB). _ , 

2. Applicability of O. 9, Civil P. C. .1] 

application for setting aside an ex parte order 
iassed by Insolvency Court is permissible in 

iew of O. 9 R. 13, Civil P.C. read with S. 141 
:ivil P. C. and S. 5 of Provincial Insolvency 
Let. There is no provision in the I rovmcjal 
nsolvency Act, to avoid ex parte orders. { o ) 

LR (1958) Andh Pra 822 (825) (DR). 

[2] The provisions of O. 9, Civil I. L** are 
.pplicable to proceedings under the Act ex¬ 
cept where they are in conflict with any of Rs 
irovisions — Hence an application for setting 
iside an ex parte order of adjudication can be 

mtertained under O. 9, R. 13 fl a G - S J\° A U T C n v 
nouired into. 1930 Lah 996 (99/) [A I R V 

L7^Tl940 Pat 023 (624) [A I R V 27] (DB) * 
. nn.i r cdo /KO-i\ f A T R V 19l * 1932 Mad 


63 (65) [AIR V 191. , . 

[3] An alienee from the insolvent having 
been made a party to the insolvency petition 
which attacks his alienation is entitled to 
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Section 5 — Note 2 (contd.) 
apply to set aside an ex parte order of adjudi¬ 
cation by which he is adversely atfected 1936 
Mad 660 (661) |A I R V 23] t 59 Mad 1049 * 
(’58) ILR (1958) Andh Pra 822 (825) (DB). 

14] Sale by insolvent set aside ex parte 
against transferee—Application by transferee 
under O. 9, R. 13 — Case can be reheard if 
sufficient cause for non-appearance is shown. 
1927 Mad 897 (898) [AIR V 14] (DB). 

[5] Section 5 applies the procedure of Civil 
Procedure Code to appiicatio s under the 
Act. Consequently when a claim petition 
under S. 4 by a third party is dismissed not 
on merits but for default under O. 9, R. 8, 
Civil P. C. a separate suit by the claimant to 
establish his claim is not barred under O. 9, 
R 9 which bars only a fresh petition for the 
same relief. 1943 Mad 230 (231) [AIR V 30]. 

[6] Order of annulment under S. 43 (1) 
cannot be set aside under O. 9, Civil P. C.— 
S. 10 2) governs the case—Civil P. C. applies 
subject to the provisions of the Act. 1926 
Mad 942 (943) [AIR V 13]: 49 Mad 935 (DB). 
(AIR 1924 Mad 635, Foil). 

3. Power to order restitution. — [1] An 
Insolvency Court has power to order restitu¬ 
tion similar to that conferred by 5. 144, Civil 
P. C. on ordinary Civil Courts, in the exercise 
of their original civil jurisdiction. Thus, where 
an order directing receiver to distribute assets 
has been set aside by High Court but the 
receiver has already distributed the assets, the 
Insolvency Court can order the persons to 
refund the amounts received by them. 1933 
All 117 (118) [AIR V 20] (DB). 

[2] Before his application for adjudication as 
insolvent, execution proceedings were pend¬ 
ing against the applicant. No notice to the 
executing Court by the official receiver under 
S. 52 was given. The attached property hav¬ 
ing been sold decree-holder obtained payment 

Held that though the sale proceeds had been 
realized by the executing Court after admis¬ 
sion of petition for adjudication, there being 
no provision in the Insolvency Act directing 
a refund of the amount obtained by the de¬ 
cree-holder the proper course was an applica¬ 
tion under S. 52 and that S. 144, Civil P. C. 
was obviously inapplicable. 1930 Lah 39 (40) 
[AIR V 17]. 

4. Review.—[1] An insolvency court has 
power to review its orders by virtue of S. 5 (1) 
read with O. 47. R. 1 Civil P. C. 1933 Nag 39 
(40) (AIR V 20| : 28 Nag L R 295 * 1948 
Mad 233 iPr 3) LAIR V 35 C 118] : ILR (1948) 
Mad 659 (DB) * 1932 Mad 63 (65) [AIR V 191 
* 1927 Mad 175 (176) [A I R V 14] (DB). 
(Order of annulment.) 4- 1923 Mad 355 (356) 
[AIP V 10] : 46 Mad 405 (DB). 

[2] The result of the absence of a provision 
foi review in the Act is only that before the 

Court can review its own order, the power so 
exercised should have been conferred on it 
by some provision of the Civil P. C. In other 
words, unless the case falls under O. 47, R. 1, 
the Court will have no power of 'review. 1955 
Trav Co 49 (Pr 5) [(5) AIR V 42 C 22] : I L R 
(1954) Trav Co 1042 (DB). 

[3J An insolvency court possesses the same 
powers as other Civil Courts to correct its 


own errors committed inadvertently or by an 
oversight. Thus an order passed without 
notice to the insolvent and vitally affecting 
his interests can be vacated by the Insolvency 
Court. 1943 Pat 142 (142, 143) [AIR V 30] j 
22 Pat 74 iDB). 

[4] Where the Insolvency Court strikes off 
the insolvency petition without adverting to 

S. 14. this is an error apparent on the face of 
the record and attracts the application of 
O. 47, R. 1. 1955 Trav Co 49 (Pr 6) [(S) AIR 

V 42 C 22] : ILR (1954) Trav Co 1042 - DB). * 

[5] District Judge can grant review as an 
Appellate Court — High Court will not inter¬ 
fere with order granting review by District 
Judge unless objection could be taken under 

O. 47, R. 7, Civil P. C. 1922 All 208 (207) 
[AIR V 9] : 44 All 605 (DB). 

[6] Official receiver cannot be delegated 
with the power to review his orders under 
S. 5. If the receiver thinks that a debt has 
been improperly entered in the schedule, he 
may apply to the Court to expunge such entry 
or reduce the amount of the debt. 1928 Sind 
40 (42) l AIR V 15]. 

[7] Where matters of which the Court 
should have been apprised by the Official 
Receiver are not brought to its notice and the 
Court annuls the insolvency under S. 43 of 
the Provincial Insolvency Act, the Court 
would have jurisdiction to entertain an ap¬ 
plication for review of such an order when its 
attention is drawn to the facts which were 
not placed before it by the Official Receiver 
and which justify a re-consideration of the 
previous order. 1948 Mad 233 (Pr 2) [AIR 

V 35 C 118] : ILR (1948) Mad 659 (DB). 

5. Injunction. — [1J Under S. 5 the In¬ 
solvency Court, since it has the same powers 
as a civil Court, could, under justifiable cir¬ 
cumstances, grant an injunction preventing a 
creditor from selling the insolvent’s property 
which right is disputed by the other creditors 
in the Insolvency Court. 1954 Mad 12 (Prs 11, 
14) [AIR V 41 C 5] : I L R (1954) Mad 360 
(DB). .(The observation in A I R 1925 Mad 
1051, held to be too wide and Mulla’s “In¬ 
solvency”, paragraph 74 held to state the 
principle correctly.) 

[2] The insolvency Court has jurisdiction to 
issue such processes as prohibition and injunc¬ 
tion to prevent alienation of his property by 
the debtor. 1936 Nag 237 (239) [AIR V 23] : 
ILR (1937) Nag 185 : 38 Cri L Jour 230- 

[3] insolvency Court is justified in granting 
an injunction to prevent creditor who claims 
lien over certain of the debtor’s assets and 
which is disputed by other creditors from 
bringing property to sale pending decision of 
dispute. 1928 Rang 241 (241) [AIR V 15] : 6 
Rang 352 (DB). 

[4] Order of adjudication and subsequent 
absolute discharge of insolvent — Property 
continuing in hands of receiver for payment 
of dividend—Petition by insolvent under S. 5 
to stay disbursement of dividend in order to 
allow him to claim benefit of S. 21, Madras 
Agriculturist Relief Act, 1938 — Held that the 
application was not maintainable. 1947 Mad 
95 (95) [AIR V 34 C 43]. 
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Section 5 — Note 5 (contd .) 

[5] Insolvency Court cannot stay every 
pending litigation but can only issue injunc¬ 
tion, it circumstances enumerated in O. 39, 

R. 1, C. P. G, are proved to exist. An injunc¬ 
tion against a person not party beioro it 
cannot be issued. 1918 Pat 214 (215) ‘ L A I R 
V 5]: 3 Pat L Jour 450 (DB). 

[6] A Court has no po ver to stay an execu¬ 
tion sale going on iu other Court either under 

S. 151, Civil P. C., or under this section. 1917 
Mad 945 (940) [AIR V 4] (DB). 

6. Joinder of parties. — [1] It cannot be 
contended that O. 1, R. 10, Civil Procedure 
Code is not a rule governing the procedure of 
the Courts in exercise of original civil juris¬ 
diction. As there is no express provision in the 
Act prescribing a procedure different from 
that laid down in the Civil Procedure Code, 
or expressly excluding the application of that 
procedure to proceedings under S. 08 nf the 
Act, S. 5 attracts the provisions of the Civil 
Procedure Code. A new party may be added 
to an application under section 08 of the Act 
if the conditions laid down in O. 1, R. 10 are 
complied with. (*55) 1955 Andh W R 322 
(323. 324). 

[2] As under the provisions of the Provin¬ 
cial Insolvency Act (Ss. 24 and 19 (2)), it is 
open to the creditor to whom notice has been 
issued to prove that the applicant creditor is 
aot a creditor of the debtor and that the 
insolvency petition is engineered by the deb¬ 
tor only with a view to defeat and delay his 
rights, it is not necessary to add him as a 
party under O. 1, R. 10 of the Civil P. C. 
When the Provincial Insolvency Act itself has 
made adequate provision, the provisions of 
the Civil P. C., will not apply. 1957 Andh 
Pra 003 (Prs 2, 3) .AIR V 44 C 199]. 

[3] A creditor filed an application for ad¬ 
judging the petitioner an insolvent. Pending 
disposal of this petition the lespondent herein 
came by way of an application under O 1, 

R. 10, Civil Procedure Code, to be added as 
an additional party to the petition. On the 
question whether the petition could be order¬ 
ed— Held , that while a definite provision for 
substitution of a party has been made under 

S. 10 of the Provincial Insolvency Act a credi¬ 
tor aggrieved by the conduct of the petition¬ 
ing creditor can come only by way of the 
substitution petition under S. 10 of the Act 
and not under O. 1, R. 10 of the Civil Proce¬ 
dure Code to be added as a party. 1951 Mad 
605 (Prs 4, 7) [A I R V 38 C 231] : ILR (1951) 
Mad 403. 

[4] Single application for adjudication can 
be made by creditor against two or more per¬ 
sons if they are jointly liable on debt or have 
committed joint act of insolvency. The test to 
see whether such application can be jointly 
tried is to treat it as a suit under S. 5 and to 
see whether it is bad for multifariousness. 
1930 Lah 592 (594) [AIR V 17 ] * 1925 Rang 
30 '37) [AIR V 12] : 2 Rang 309 (DB) * 192L 
Mad 294 (297) [A I R V 8] : 44 Mad 810 (DB) 
* 1927 Mad 124 (125) [AIR V 14] : 50 Mad 
250 (DB). 


7 Applicability of O. 21, Civil P. C.— 

[1] The execution of any order made under 
S 50 or S. 4 will be regulated by the terms of 
S. 5; therelore a purchaser Irom olfieial re¬ 
ceiver of a property of insolvent whom 
receiver represents, can obtain an order fr-un 
Insolvency Court lor delivery ol possession of 
property, where his application is resisted by 
third pirty. 1922 Mad 147 \14S) [AIR V 9] : 
45 Mad 434 (DB) * 1944 Mad 481 *483) | AIR 

V 31] : l L R (1945) Mad 1U (FB). (AIR 1928 
Mad 531, Overra e<i.) 

[2] Section 47 of Act 111 of 1907 lays down 
no procedure for effecting an attachment; 
Court must follow same procedure as it would 
do in exercise ol its original civil jurisdiction. 
1914 All 204 (205) [AIR V 1] : 30 All 65 (DB). 

[3] Order 21, R. 98 being a special rule 
limited to the case ol a decree-holder trying 
to obtain possession under his decree cannot 
be applied under S 5 to the case of a person 
resisting official assignee in taking possession 
of insolvent’s property as the Act has its own 
rules in this behalf. 1940 Nae 233 <234, 235) 
[AIR V 27] : 1LR (1941) Nag 757 (DB). 

[4] The word ‘proceeding’ in this section 
means a proceeding in Court. A receiver’s 
sale is not a ‘proceeding under the Act.’ 
Consequently sale by a receiver in bankruptcy 
is not governed by O. 2L, Civil P. C. 1928 
Rang 00 (ril) [AIR V 151 : 5 Rang 763 (DB) * 
19L7 All 74 (75) [AIR V 4] : 39 All 267 (DB). 
(Order 21, R. 71 not applicable — Case under 
old Act.) 

[5] Sale and action taken by Insolvency 
Court for realization of insolvent’s property 
are proceedings in Court under the Insolvency 
Act and the provisions of O. 21, C. P. C., are 
applicable to them. 1921 Nag 25 (28; [AlR 

V 8) : 17 Nag L R 49 * 1927 Nag 282 (263) 
[AIR V 14]. 

[fij In view of Ss. 2(2) and 5(1), in the 

matter of attachment and sale of insolvent’s 
property, the provisions applicable under the 
Provincial Insolvency Act must be regarded as 
materially the same as those of the Civil P C. 
The exemptions contained in S. 60, Civil P. C. 
are based on reasonable and equitable grounds 
and considerations, and they are applicable 
to the proceedings by way of attachment and 
sale taken out by the Official Receiver in exer¬ 
cise ol the powers vested in him under the 
Provincial Insolvency Act. i960 Andh Pra 
458 (Pr 5) I AIR V 47 C 150] (DB). 

8. Abatement.—[1] Death of debtor dur¬ 
ing pendency of insolvency proceedings — 
Proceedings can continue f u* realisation and 
distribution of property—Provisions of S. 17, 
of the Provincial Insolvency Act should be 
given preference over the provisions of O. 22 
of the Civil P. C. — Same rule applies if 
death of debtor takes place after adjudication. 

1952 Hyd 8.) iPrs 0, 20) LAIR V 39] : ILR 
(1952) Hyd L93 (FB). 

9. Amendment. - [1] Section renders pro¬ 
visions of O 6, R. 17, Civil P. C., relating to 
amendment of pleading applicable to petitions- 
made under Act. 193 d Mad 202 (21)3) LAIR 

V 22]. 
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10. Reference to arbitration.— [1] Court 
cannot refer to arbitrators proceedings in 
insolvency as Sch. II, of C. P. C. (now Arbi¬ 
tration Act) does not apply to proceedings 
under Act. 1916 Lab 170 (171) [AIR V 3] : 
1910 Pun Re No. 50. 

11. Inherent powers.—[1] An Insolvency 
Court has inherent powers to make necessary 
orders for the ends of justice and to prevent 
the abuse of the process of the Court. 1934 
Lah 468 (470) [AIR V 21] : 15 Lah 698 (DB). 

[2] By virtue of the provisions of S. 5 (1), 
an Insolvency Court may exercise ail the 
powers which are conferred upon it as a Civil 
Court of original jurisdiction unless such 
powers are contrary to the provisions of the 
Provincial Insolvency Act, but S. 151, Civil 
P. C., does not confer upon a Court authority 
to do that which is prohibited by law. A 
Court has no inherent power to alter or vacate 
its own order and cannot invoke its inherent 
powers for this purpose. Consequently, a 
Provincial Insolvency Court has no power to 
alter or revoke its orders. 1940 Rang 150 
(156) [AIR V 27] : 1940 Rang L R 392. 

[3] An Insolvency Court has no inherent 
jurisdiction under S. 5 apart from the provi¬ 
sions of Ss. 23 and 31 to pass a protection 
order or that the warrant of arrest issued 
against the insolvent should not be executed. 
1934 Lah 113(114) [AIR V 21]. 

[But see 1925 Mad 170 (171) [AIR V 12] 
(DB). (A District Judge has inherent powers 
under S. 5 to grant an interim protection to 
an applicant for insolvency. But the High 
Court will not interfere unless the discretion 
has been wrongly exercised.)] 

[4] Court is competent to pass order in 
exercise of its inherent jurisdiction on analogy 
of somewhat similar provisions contained in 
S. 94 of Presidency Towns Insolvency Act. 
1931 Sind 05 (67) [AIR V 18] (DB). 

[5] Insolvency Court has inherent power 
to dismiss insolvency petition if it is presented 
not for bona fide obtaining adjudication but 
for collateral or inequitable purpose or if it is 
abuse of process of Courts. (TO) 32 All 645 
(650) (DB). (Case under Act of 1907). 

[6] The Official Receiver can invoke the 
in lerent jurisdiction of the Insolvency Court 
to rectify any error or mistake committed by 
him and the Court has ample power to prevent 
an injury to the estate resulting from any act 
or decision of the receiver. 1950 Mad 311 
(Prs 0, 9; [AIR V 37 C 142], (Proclamation of 
sale wrongly stating greater value of incum¬ 
brance — Property fetching very much less 
price — Upon discovery of mistake, Official 
Receiver can move Insolvency Court to set 
aside auction sale and rectify error committed 
by him.) 

12. Sub-section (2). — [1] In Insolvency 
cases the High Court has power to act under 
the Civil P. C. only subject to the provisions 
of the Provincial Insolvency Act. Where 
therefore the Insolvency Act specifically pro¬ 
vides for appeals and revisions in particular 
manner any action taken in appeal or revi¬ 
sion under the Civil P. C. will not be subject 


to the provisions of the Insolvency Act but 
will be in contravention of those provisions. 
The Provincial Insolvency Act is a special 
law and in the absence or any specific provi¬ 
sion to the contrary the Civil P. C. cannot 
limit or otherwise affect the provisions of the 
Insolvency Act. 1936 All 80 (82) [AIR V 23] : 
58 All 639 (DB). 

[2] By virtue of S. 5 the general procedure 
applicable to insolvency cases is that laid 
down in the Civil P. C. There being no specific 
procedure for dismissal of appeal in default 
or for restoration laid down in the Act the 
provisions of O. 41 would govern the proce¬ 
dure in such cases. Thus an order refusing to 
set aside dismissal of appeal for default is 
appealable. 1930 Lah 112 (112) [AIR V 17]. 

[3] Under S. 5 (2) procedure relating to 
cross-objections in O. 41, R. 22, Civil P. C. 
would apply to appeals under Act. 1940 Nag 
292 (293) [AIR V 27] : ILR (1942) Nag 156. 

[4] The words ‘subject as aforesaid’ in 
S. 5 (2) means subject to the original civil 
jurisdiction of the District Court in insol¬ 
vency matters. The High Court has therefore 
power under its extraordinary civil jurisdic¬ 
tion to transfer a proceeding in insolvency 
from the lower Court to itself for disposal. 
1936 Lah 608 (009, 610) [AIR V 23] : 17 Lah 
582 (DB). 

[5] Original side of High Court is not com¬ 
petent to transfer insolvency proceedings from 
one Court to other as the Act excludes the 
original side of the High Court from exer¬ 
cising jurisdiction under the Act 1927 Rang 
105 (107) [AIR V 14] : 4 Rang 554. 

[6] An application to withdraw an insol¬ 
vency petition from a Subordinate Judge and 
transfer it for trial and disposal to original 
side of High Court is not maintainable. 1928 
Mad 1091 (1092) [AIR V 15] : 52 Mad 57. 


[7] A High Court has power to set aside an 
interlocutory order by virtue of S. 5 (2). Thus 
an order by District Judge in appeal for 
taking additional evidence can be set aside by 
the High Court. 1921 Nag 159 (160) [AIR 
V 8]. 


13. Appeal. — [1] Section 5 cannot over¬ 
ride the provisions of S. 75 of the same Act 
in so far as the latter section -confers a right 
of appeal in any instance. It is not permis¬ 
sible to read the provisions of S. 75 with a 
further modification that the provisions are 
subject to the provisions of the C. P. Code. 
1948 Mad 520 (Pr 3) [AIR V 35 C 258] : ILR 
(1949) Mad 106 (DB). 

[2] Under the Insolvency Act an appeal is 
entertainable even against an order rejecting 
an application for review. The provisions of 
the Civil P. C. are made applicable to insol¬ 
vency proceedings subject to the provisions 
of the Insolvency Act. Consequently when 
the right of appeal is expressly regulated by 
the Insolvency Act it should not be taken to 
be governed by the provisions of O. 47, R. 7, 
Civil P. C. 1955 Trav Co 49 (Pr 10) L(S) AIR 
V 42 C 22] : ILR (1954) Trav Co 1042 (DB). 
(AIR 1935 Pat 177, Not foil.) 

[3] Merely because certain powers are con¬ 
ferred on the Insolvency Court by S. 5 and it 
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PART II 


PROCEEDINGS FROM ACT OF INSOLVENCY TO DISCHARGE 


Acts of insolvency 

6. Acts of Insolvency, 

A debtor commits an act of insolvency in each of the following cases, 
^namely :— 

(a) if, in ft [India] or elsewhere, he makes a transfer of all or substantially all 

his property to a third person for the benefit of his creditors generally ; 

(b) if, in a [India] or elsewhere, he makes a transfer of his property or of any 

part thereof with intent to defeat or delay his creditors ; 


(c) if, in a [India] or elsewhere, he makes any transfer of his property, or of 
any part thereof, which would, under this or any other enactment for 
the time being in force, be void as a fraudulent preference if he were 
adjudged an insolvent; 

/ d) if, with intent to defeat or delay his creditor,— 

(i) he departs or remains out of b [the territories to which this Act 

extends], 

(ii) he departs from his dwelling-house or usual place of business or 
otherwise absents himself, 

(Hi) he secludes himself so as to deprive his creditors of the means of 
communicating with him; 

(e) if any of his property has been sold in execution of the decree of any 

Court for the payment of money ; 

(f) if he petitions to be adjudged an insolvent under the provisions of 

this Act; 

(g) if he gives notice to any of his creditors that he has suspended, or'that he 

is about to suspend, payment of his debts ; or 


Section 5 — Note 13 (contdj 
can adopt the procedure followed by civil 
Courts, it does not mean that every order of 
that Court becomes a decree. An order passed 
under Ss. 53 & 54, does not come within the 
definition of ‘decree* in Civil P.C. Decision can 
only be an order but, since it is only decrees 
that can be amended under S. 19, Madras 
Agriculturists Relief Act an order falling out¬ 
side it cannot come under S. 25A (1) ib) of the 
Madras Agriculturists Relief Act and does not 
therefore become appealable. (’58) 1958 Andh 
L T 890 (898, 899). 


SECTION 6 — SYNOPSIS 

1. Scope. 

2. Sub-section (a). 

3. Sub-section (b). 

4. Sub-section (c).' 

5. Sub-section (d). 

6. Sub-section (e). 

7. Sub-section (f). 

8. Sub-section (g). 

9. Sub-section (h). 

10. Sub-section (i) (Bom). 

11. Explanation. 

1. Scope. — [1] The words “Act of insol¬ 
vency” in S. 0 contemplates those acts which 
in the public eye shake the credit of a debtor 
and are liKely to cause a scramble amongst 


the creditors for his assets. 1942 Mad 306 
(307) [AIR V 29] (DB). 

[2j When the debtor was not personally 
liable for the debt due to the petitioning cre¬ 
ditor and when there is no evidence of any 
other debt being in existence when the sale 
deed (alleged to be an act of insolvency) in 
favour of the vendee was executed, it can on 
no account be treated as an act of insolvency. 
1952 Trav-Co 234 (236) [AIR V 39] (DB). 

[3] Even if a debtor has enough property 
by the sale of which his debts could be liqui¬ 
dated, that circumstance would not render 
the petition for his insolvency unsustainable 
or make it liable to be dismissed. Insolvency 
need not be and most often is not pauperism. 
If a person is not able to meet his liabilities 
as and when they became due, out of his 
funds, he is not solvent though he may have 
enough assets by converting which into cash 
he may be able to liquidate bis liabilities. 1954 
Trav-Co 419 (423, 424) [AIR V 41 C 145] : 

ILR (1954) Trav-Co 93. 

[41 Section 6 sets out the conduct or acts of 
a debtor which may be regarded as acts of 
insolvency. But the section does not purport 
to state at which point of time an act of 
insolvency shall be deemed to be committed. 
In each case, at what p <int of time an act of 
insolvency shall be deemed to be committed 
is a question to be decided on evidence. 1958 
Bom 164 (160 & 167) [AIR V 45 C 48] : ILR 
(1957) Bom 295. 
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(h) if he is imprisoned in execution of the decree of any Court for the 
payment of money. 

Explanation. —For the purposes of this section the act of an agent may be the 
act of the principal. 

[P. I., 1907—S. 4; P. T. I., 1909—S. 9.] 

[a] Substituted for “the Provinces” by A.L.O., 1950 [28-1-1950]. [b] Substituted for 
“Part A States and Part C States” by 3 A L.O., 1958 [1-11-1956J. 

STATE AMENDMENT 

MAHARASHTRA 

In its application to the State of Bombay, in section 6 for cl. (i) as newly inserted by Bom. 
Act XXV of 1939 substitute the following, namely,— 

‘Y it if. after a creditor has served an insolvency notice on him under this Act in respect of 
a decree or an order for the payment of any amount due to such cieditor, the execu¬ 
tion of which is not stayed, he does not, within the period specified in the notice 
which shall not be less than one month, either comply with the requirements of the 
notice or satisfy the Court that he has a counter-claim or set off which equals or 
exceeds the decretal amount or the amount ordered to be paid by him and which he 
could not lawfully set up in the suit or proceeding in which the decree or order was 
made against him.” —Bom. Act LXVI1I of 1948, S. 2 [w.r.e.f. 19-6-1939]. 

Section 6-A-MAH \RASHTRA 

In its application to the State of Bombay after section 0, the following new section shall 
be inserted , namely : — 

C ’6-A. Insolvency notice. — (1) An insolvency notice under this Act shall be in the 
prescribed form and shall be served in the prescribed manner. It shall require the debtor 
to pay the amount due under the decree or order, or to furnish security for the payment of 
such amount to the satisfaction of the creditor or his agent, or to satisfy the Court that he 
has a counter-claim or set off which equals or exceeds the decretal amount or the amount 
ordered to be paid by him and which he could not lawfully set up in the suit or proceed¬ 
ing in which the decree or order was made against him and shall state the consequences of 
non-compliance with the notice. 

(2) Such notice shall not be invalidated by reason only that the sum specified in the 
notice as the amount due exceeds the amount actually due, unless the debtor within the 
time allowed for payment gives notice to the creditor that he disputes the validity of the 
notice on the ground of such mis-statement; but if the debtor does not give such notice, 
he shall be deemed to have complied with the insolvency notice if within the time allowed 
he takes such steps as would have constituted a compliance with the notice had the actual 
amount due been correctly specified therein.” 

— Bom. Acts XV of 1939, S. 5 (b) [19-0-1939] as amended by LXVIII of 1948, S. 2 

[w.r.e.f. 19-6-1939]. 

Section 6 — Note I (cont.d.) person for the benefit of his creditors gene¬ 

ts 1957 Andh Pra 535 (530) [AIR V 44 rally. Hence his right will be against the 
C 181]. (Date of registration should be re- trustee as owner of trust property. 1938 Cal 
garded as date of transfer for purpose of S. 54 818 (822) [AIR V 25] fDB). 

of Insolvency Act.)] [4] The words “third person” do not ex- 

[51 Travancore Debt Relief Act (II and III elude conveyance to some of the creditors as 
of 1110) was intended as an ameliorative trustees for the whole body of creditors.- 1917 
measure in favour of debtors. It cannot be Mad 102 (104) [AIR V 4] iDB). 
said that the invoking of the relief afforded [5] Execution of a composition deed by a 
by such a statute is an act of insolvency. debtor amounts to act of insolvency. 1927 
Special provision to that effect has also been Sind 78 (81) [AIR V 14] : 22 Sind L R 1. 

® ade /f of S. 22 of the Debt Relief 3 . Sub-section (b).—[1] The transfer must 

Act. ( 57) 1957 Ker L J 0-0 (6-1). • be one made with the intention of defeating 

2. Sub-section (a). — [1] The assignment the creditors. 1934 Rang 242(242) [AIR V 21J 
by a debtor of all his property for the benefit (DB). 

of all his creditors is in itself an act of insol- [2] The transfer contemplated by S. 0 (b) 
vency as the necessary consequence of the must be one made with the intent to defeat 
debtor’s act is to delay his creditors. ( 5 02) the whole body of creditors. 1934 Rang 242 
20 Bom 476 (485) (DB). ' (242) [AIR V 21] (DB) * 1958 Cal 319 (320) 

[2] Deed of assignment to trustees for the [AIR V 45 C 80] * 1955 N UC (Ajmer) 774 

benefit of creditors can be revoked before the [AIR V 42J. (Transfer substantially for benefit 

assent of some creditors at least is received of creditors or some of them—Transfer is not 
thereto. (T2) 6 Sind L R 183 (184, 185) (DB). made with intent to defeat or delay credi. 

[3] A creditor who is not a party to the tors.) * 1940 Oudh 205 (207) [AIR V 27]. 

trust deed and to whom the trust has not yet (Transfer having the effect of preferring some 

been communicated can avail himself of the creditors — S. 0 (b) will not apply.) * 1937 
act of the debtor when he makes a transfer of Lah 495 (490) [A I R V 24]. (Sale proceed? 

all or substantially all his property to a third utilised in paying of some creditors—Transfer 
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Section 6 — Note 3 (contd.) 
does not amount to act of insolvency as con¬ 
templated by S. 2 (b).) 

[31 It is not impossible to peep into the 
mind of man and asceitain his intention. The 
subjective state of mind of the transferor is 
what is material and that has to be inferred 
from the attendant circumstances. Where the 
circumstances of a case leave no room for 
doubt that the transactions were resorted to 
by the debtor with a view to defeat his credi¬ 
tors that would be an act of insolvency. 1954 
Trav-Co 419 (423) LAIR V 41 C 145] : I L R 
(1954) Trav.Co 93. 

# [4] Word “creditor” in S. 6 (b). does not 

include person who becomes creditor of debtor 
after date of transfer or other act of insol¬ 
vency — Word “creditors” in aforesaid sec¬ 
tion cannot be interpreted in same sense as 
word “creditors” in S. 53, T. P. Act. 1947 All 
383 (387) [AIR V 34 C 144] : ILR (1947) All 
624. 

[5] The presumption under English Law as 
to the intent when the whole property of the 
insolvent is transferred is not applicable 
under the Provincial Insolvency Act, which 
specifically sets forth that a certain intent is 
necessary to bring the act within the meaning 
of the statute. 1933 Rang 216 (217)[AIR V 20] 
(DB). 

[6] Question whether person transferred his 
property with intent to defeat or delay his 
creditors under S. 4 (M of Act, is one of fact. 
1916 Lah 60 (61) [AIR V 3] : 1916 Pun Re 
No. 102 (DB). 

[7] The true test that ought to apply in 
order to determine intention of the person 
who is alleged to be insolvent is to see whe¬ 
ther he is in a position to pay his debt and 
whether the property transferred bears such a 
proportion to the whole of the property that 
the remaining residue is still sufficient as from 
the view point of an ordinary businessman to 
meet the debts of remaining creditors. 1940 
Pat 187 (189, 190) [AIR V 27] (DB) * 1939 
Lah 349 (352, 354) [AIR V 26] : ILR (1939) 
Lah 408 (DB). (Transfer effected substantially 
reducing the area available to creditors — 
Transfer itself not bringing in sufficient money 
to discharge the debts— Held , that the transfer 
should be deemed to have been made with 
intent to defraud though primary motive of 
debtor may be different.) * 1936 Rang 129 
(131) [AIR V 23] (DB). (Assets still in the 

hands of debtor sufficient to meet his other 
engagements and trade — Held transfer was 
with no intent to defraud or delay.) * 1933 
Lah 582 (583) [AIR V 20]. (Remaining assets 
exceeding in value the total liabilities—Trans¬ 
fer of property does not amount to act of 
insolvency even though he is unable to pay 
the debts.) 

[8] Transfer of property to a relation does 
not per se amount to an intention to defeat 
or delay creditors unless the transferor owes 
large sums of money and is financially em¬ 
barrassed so as to make it likely for him to 
take the property out of the reach of creditors. 
1935 Pesh 168 (170) [AIR V 22j * 1936 Rang 
498 (499) [AIR V 23J. (Transfer by the debtor 


of all properties in favour of his children — 
Held that presumption of fraud arises ) 

[9] That the transferor was in embarrassed 
circumstances and that the transferee was a 
close relation and that the transfer was of all 
the properties of the transferor are factors 
showing that the dominant motive or sole 
object of the transaction was to defraud credi¬ 
tors and the inadequacy of consideration is 
considered as a circumstance evidencing fraud. 
1955 NUC (Mad) 3169 [AIR V 42]. 

[10] Under S. 0 (b), question of inability of 
debtor to pay debts is not directly relevant, 
though it would be relevant in considering 
application of S. 6(c) which depends on S. 54. 
1940 Pat 411 (414) [AIR V 27] (DB). 

[11] In order to determine whether a trans¬ 
fer amounts to an act of insolvency, the ques¬ 
tion of inadequacy or otherwise of the consi¬ 
deration is not a necessary element which 
should be taken into account. 1937 Pat 134 
(135, 136) [AIR V 24] (DB). 

[12] The following transfers were held not 
to.be acts of Insolvency : 

(a) Sham transfer not intended to be effec¬ 

tive and not affecting any right of pro¬ 
perty. 1919 Mad 467 (467) LA I R V 6] 
(DB). 

(b) Transfer of certain property which js 

protected under special enactment from 
attachment and sale by a Civil Court 
or in insolvency proceeding. 1934 Lah 
507 1507, 508) [AIR V 2L]. 

(c) Transfer of property which has vested 

in a third person by order of Court. 
1934 Lah 394 (395) LAIR V 21]. 

(d) Debts incurred by some brothers only 

for a new business started by them — 
Partition of family houses amongst 
brothers. 1940 Oudh 205 (206) [AIR 
V 27]. 

[13] The following transfers were held to be 
acts of insolvency : 

(a) Partition by a father who was in debts 

of the joint family property without 
making provision for his debts. 1930 
Nag 215 (210) [A I R V 17] * 1936 Lah 
336 (337) [AIR V 23]. 

(b) Debtor effecting partition with his un¬ 
divided brother—All property given to 
brother and only small amount of money 
taken by him—No provisions made for 
payment of his debts—Transfer held 
constituted an act of insolvency. 1930 
Lah 336 (337) [AIR V 23]. 

(c) Collusive suit and subsequent withdra¬ 

wal from or compromising the suit 
having the effect of putting another 
party in possession of immovable pro¬ 
perty. 1915 All 225 (225) [A I R V 2] 
(DB). 

(d) Mortgage by debtor who was very heavily 

involved, of properties to his son-in-law 
within a short time before application 
for adjudication was filed. 1931 Lah 
007 (068) [AIR V 18]. 

[14] Where a debtor raised money by mort¬ 
gage of property for purposes of his business 
without any intention of defeating or delaying 
creditors it was held that the subsequent loss 
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of the money raised could not convert the 
transaction into an act of insolvency when 
it was not so at the time when it took place. 

1940 Lah 496 (496) [AIR V 27]. 

[15] Fraudulent transfer coming under S. 6 
(b) is one voidable under S. 53, T. P. Act in¬ 
dependently ot insolvency of transferor and 
one that is voidable under S. 53, Provincial 
Insolvency Act. 1955 NUC (Mad) 3169 [AIR 

V 42], 

[16] Per Shiv Dayal , /. — If a transfer of 
property with intent to defeat or delay the 
creditors is alleged as constituting an act of 
insolvency the Court is competent to deter¬ 
mine the alleged nature of the transfer in the 
order ot adjudication and cannot postpone 
its decision to the stage when the same is 
sought to be annulled under S. 53. The scope 
of inquiry under S. 6 (b) is quite different 
from that under S. 53. It is the intention and 
conduct of the debtor, in making the transfer, 
which determines whether it constitutes or 
not an act of insolvency. But on an applica¬ 
tion for avoidance of a transfer under S. 53 
what is to be established is want of good faith 
of the transferee. 1961 Madh-Pra 15 (19) 
[AIR V 48 C 11]. (Court is not concerned as 
to the effect of the order of adjudication on 
a*iy subsequent proceedings.) 

4. Sub-section (c). — [1] Concealment of 
property to defeat creditors does not consti¬ 
tute act of insolvency, 1933 Lah 725 (725) 

[AIR V 20]. t r 

[2] The use of the word ‘ preference” im¬ 
plies an act of free will so that there can be 
no preference where the act is the result of 
pressure. 1915 Cal 460 (462) [AIR V 2] (DB)* 
1935 Lah 278 (279) [AIR V 22] (DB)*(’13) H 
All L Jour 545 (548) (DB). 

[3] To decide whether a transfer constitutes 
fraudulent preference the dominant motive 
of the debtor in satisfying particular credi¬ 
tors should be looked into. 1942 Lah 121 
(122) [AIR V 29]. (Person who was authorised 
to sell or mortgage joint family firm’s property 
to liquidate its debts alienating three items in 
payment of debts due to his relations — Held 
the dominant motive was to prefer the parti¬ 
cular creditors and therefore the transactions 
were fraudulent.) * 1937 Nag 226 (227) [AIR 

V 24]: ILR (1939) Nag 463. (Sale of house to 
two creditors by debtor for a consideration 
which was very small when compared with 
his debts — No evidence of pressure — Held 
his dominant motive was to prefer certain 
creditors.) * 1928 Mad 480 (483) [AIR V 15]: 

51 Mad 495 (DB). (Consideration for a trans¬ 
fer Rs. 48,000 — Present advance of Rs. 439 
only obtained—.Transferee near relative of 
debtor who was in embarrassed circumstan¬ 
ces— Held there was fraudulent preference.) 

[4] The plea of fraudulent preference is 
negatived by the fact that, at the time that 
some of the creditors were paid off by dispo¬ 
sing of part of the property, there was ample 
property still left with the debtor sufficient to 
pay off his debts. 1935 Lah 278 (278) [AIR V 
22] (DB) * 1930 All 282 (283) [A I R V 17]: 

52 All 476 (DB). (Transfer of all property to 


one creditor — Held was fraudulent prefer¬ 
ence.) 

[5] Transfer — What constitutes —Release 
—Release is a sort of surrender of rights in 
favour of another person and for all intents 
and purposes it is a transfer of the rights, 

1961 Madh-Pra 15(17) [AIR V 48 C 11]. 

[6] Per (A. H. Khan JJ —If fraudulent 
preference is alleged as an act of insolvency, 
the Court is competent to determine the ques¬ 
tion under S.* 6. The determination of the 
question cannot be postponed till the procee¬ 
dings have reached the stage under S. 54. At 
the time of determining whether any transfer 
amounts to a fraudulent preference under * 

S. 6 (c), the Court does not declare the trans¬ 
fer as void nor does it annul the transfer. The 
stage of annulment comes later on when a 
receiver is appointed. 1961 Madh Pra 15 (17) 
[AIR V 48 C 11]. 

[7] Per Shiv Dayal J. — Tlje very word 
‘preference’ envisages at least two creditors 
and a preference to one of them. If 'the very 
act of the impugned transfer such as a mort¬ 
gage creates a debt, the transferee no doubt 
becomes a creditor by virtue thereof but it 
cannot be said to be a fraudulent preference 
for the transferee (as a creditor) to others. 1961 
Madh Pra 15 (19) [AIR V 48 C 11]. 

5. Sub-section (d).— [1] The act of insol¬ 
vency contemplated by S. 6 id) should be an 
act done with the intent to defeat or delay the 
creditors generally. An attempt by a debtor 
to deprive any one creditor of the fruits of a 
decree against him does not amount to an act 
of insolvency. 1935 Rang 281 (282) [A I R V 
22] (DB). (Avoidance of service in one parti¬ 
cular execution proceeding? is not an act of 
insolvency.) 

[2] Departure of debtor from dwelling 
house is not act of insolvency. His intention 
of departure must be considered. 1919 Sind 1 

(3) [AIR V 6]: 13 Sind L R 187. 

[3] Temporary absence from village is not 
an act of insolvency. 1925 All 564 (565] [AIR 
V 12] (DB). 

[4] Debtors who at one time were carrying, 
on an extensive business closing business and 
leaving the locality in an unaccountable man¬ 
ner — Residence taken up in a native State— 
Held the debtors clearly had intention to 
defeat or delay creditors. 1936 Lah 176 (177) 
[AIR V 23.] 

[5] Judgment-debtor concealing himself in 
order to avoid arrest in execution of a decree 
commits an act of insolvency. 1932 Lah 28 
(29) [AIR V 19]. 

[6] Debtors stopping business and not 
found at usual place of business — Servants 
not aware of their whereabouts — Held that 
there was sufficient departure from usual 
place of business with intent to delay or 
defeat creditors. 1949 East Punj 359 (361) 
[AIR V 36 C 90]. 

6. Sub-section (e). — [1] Sub-section (e) 
refers to the property of the person against 
whom the application is made. 1926 Mad 976 
(976) [AIR V 13] (DB). (Under decree against 
the partnership the property of one partner* 
was attached and sold, h eld that the other 
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partner does not become liable for an act of 
insolvency by reason of his being a partner 
with the other,)*1938 All 59 (60) [AIR V 25]: 
ILR (1938) All 84 (DB). (Sale in execution of 
decree passed against legal representative—It 
will not amount to an act of insolvency by * 
him.) 

[2] Sale contemplated by S. 6 (e) is of the 
same nature as contemplated by O. 21, Rr. 89 
and 90 viz. a sale which has been actually held 
though may be liable to be set aside in subse¬ 
quent proceedings. 1942 Mad 306 (307) [AIR 

V 29] (DB)*1961 Andh Pra 97 (98) [AIR V 48 
C 26]*1954 Nag 286 (289) [AIR V 41 C 103] : 
ILR (1954) Nag 720. 

[31 A sale in execution is complete when the 
property is knocked down to the highest 
bidder and it becomes not possible for the 
Court to offer it to any other higher bidder. 
Therefore an act of insolvency is complete 
when the property is sold and not when the 
sale is confirmed. 1938 Lah 819 (820) [AIR 

V 25 )*1961 Andh Pra 97 (98) [AIR V 48 C 26] 
*1959 Bom 289 (291) [AIR V 46 C 90] : I L R 
(1959) Bom 822. (Case under corresponding 
S. 9 (1) (e), Presidency Towns Insolvency 
Act.)*1919 Sind 1 (3) [AIR V 6] : 13 Sind L R 
187. (Mere putting up debtor’s property for 
sale but not actually sold — Held no act of 
insolvency was committed by debtor.) 

[4] The expression “in execution of the 
decree for the payment of money” contem¬ 
plates a decree capable of execution by the 
arrest of the personior against the general estate 
of the person against whom it is passed. 1937 
Mad 433 (434) [AIR V 24]. (Decree based on 
mortgage or a charge antecedent to suit is 
not a decree for money.)*1944 Sind 217 (219) 
[AIR V 31] (DB). (Award for payment of 
money — Decree-holder’s right to enforce 
decree as a personal decree reserved — Held 
decree was money decree.) * 1943 Sind 176 
(177) [AIR V 30] : I L R'(1943) Kar 203 (DB). 
(Decree passed in suit for partition and pos¬ 
session — Decree also granting mesne profits 
—Held so far as that portion was concerned it 
was a decree for money and the fact that it 
was one amongst many other reliefs did not 
alter its character.) *1938 All 59 (60) [AIR 
V 25] : I L R (1938) All 84 (DB)*1935 Oudh 
406 (408) [AIR V 22]: 11 Luck 61. (Clauses te) 
and (h) should be construed to have the same 
meaning.) 

[5] Sale of property for arrears of rent under 
Madras Estates Land Act operates as an act 
of insolvency. 1941 Mad 99 (99) [AIR V 28]. 

[6] The distinction between the provision 
of S. 9 (e), Presidency Towns Insolvency Act 
and of S. 6 (e), ProvinciaPlnsolvency Act, is 
one which can be traced to a just, rational and 
reasonable classification. Section 9 (e) Presi¬ 
dency Towns Insolvency Act is not ultra vires 
on the ground that it is hit by Art. 14. 1957 
Mad 403 (405) [(S) AIR V 44 C 122]. 

[7] A decree obtained by a Municipal 
Council against a person for recovery* of 
arrears of tax was as follows :—“It is ordered 
and decreed that the plaintiff do recover from 
the defendant with a charge on the schedule 
immovables a sum of Rs. 32-8-6 with costs, 


and current interest thereon at 6 per cent, per 
annum from the date of the suit. . . .” In exe¬ 
cution of the decree, one of the properties of 
the judgment-debtor was sold; IIeld, upon the 
construction of the language of the decree and 
the plaint, that the decree was a decree for 
payment of money with a declaration of charge 
on the property mentioned in the schedule 
annexed to the decree and that it was not a 
decree for sale in enforcement of a mortgage 
or charge. It was a personal decree against 
the defendant. The declaration of charge was 
an enabling and not a disabling provision. 
The sale therefore was in execution of money 
decree within the meaning of S. 6 (e). Held 
further , that the fact of a sale of debtor’s pro¬ 
perty in execution of a decree for payment of 
money was enough for purposes of S. 6 (e) and 
the subsequent cancellation of the sale would 
not alter the fact that the property was sold 
in execution of the decree. (’47) 52 Mys 
H C R 373 (381, 385) (DB). 

7. Sub-section (f).—[1] The presentation 
of the petition by the debtor is in itself an act 
of insolvency. He does not cease to be so even if 
the petition is dismissed and any creditor may 
present an insolvency petition against a 
debtor founded on this act of insolvency. 
1933 Cal 564 (565) [A I R V 20] (DB)*1929 
Lah 72 (72) [AIR V 16]. 

8 . Sub-section (g).—[1] Notice of suspen¬ 
sion must be for the entire indebtedness and 
must amount to an expression of general inten¬ 
tion to stop payment to everv creditor. 1944 
Cal 370 (371) [AIR V 31] (DB)*L934 Pat 526 
(527) [ArR V 21] (DB). 

[2] The notice contemplated by S. 0 (g) 
must be by the debtor or his agent. 1946 Mad 
232 (234) [AIR V 33 C 120]. (Presentation of 

petition to Debt Conciliation Board or state¬ 
ments contained in it does not amount to 
notice.)*1939 Cal 313 (314, 315) [AIR V 201 : 
ILR (1939) 1 Cal 425 (DB). (Service of notice 
by Insolvency Court intimating the date of 
hearing of insolvency petition is not notice of 
suspension of payment.)*1934 Bang 87 (89) 
[AIR V 21] : 12 Rang 150 (DB). (Mere suspen¬ 
sion of payment not an act of insolvency.)* 
1933 Lah 725 (725) [AIR V 20] * 1931 Rang 
317 (317) [AIR V 18] (DB). (Mere suspension 
of payment notsufficient—Notice.that payment 
has been suspended or is about to be suspended 
necessary.) 

[3] Debtor sending registered card to credi¬ 
tor stating therein that he was unable to pay 
because of his very heavy indebtedness and 
that the creditor could do whatever he liked 
instead of sending him demands— Held it was 
an act of insolvency. 1937 All 435 (438) [AIR 
V 24] : ILR (1937) All 610 (DB). 

[4] Oral notice under sub-s. 0 (g) is sufficient 
but it should be unambiguous, decisive and 
addressed in a definite form of words to a 
particular creditor at a particular time. 1927 
All 260 (206' [A I R V 14] : 49 All 321 >DB>* 
1933 Lah 113 (114) [AIR V 20]*1932 Lah 043 
(047) [AIR V 19] : 14 Lah 1L7 (DB). 

[5] A communication of his inability to pay 
his debts made by a debtor to his creditor may 
be oral or in writing. In order to decide the 
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question whether such a communication 
amounts to an act of insolvency, the test is 
what effect would the statement of the debtor 
produce on the mind of the creditor receiving 
it as to the intention of the debtor with regard 
to the creditor taking into account the cir¬ 
cumstances disclosed at the time. If the effect 
is that the debtor has suspended or is about 
to suspend payment it will amount to an act 
of insolvency. 1955 Punj 193 U95) [AIR V 42 
C 78]. Joint family firm—Creditors demand¬ 
ing payment—One of sons in presence of 
father saying that they have no money and 
creditors might do what they liked — It was 
held act of insolvency.) 

[6] Notice of suspension of payment must 
contain a declaration that the debtor does not 
intend to pay any of his debts and not merely 
that of a particular creditor. The notice should 
contain an admission of the debt and the 
refusal to pay must be a deliberate act. 1935 
Rang 34G (341) [AIR V 22] (DB). (False 
denial of one single debt is not a notice of 
suspension of payment.) 

[7] A mere statement by a debtor that he is 
unable to pay his debts, however insolvent he 
may be, is not necessarily a notice within the 
meaning of this Act unless it has created an 
imnression in the minds of the creditors that 
the" debtor is not only not going to pay a 
particular creditor but also that he intended 
to deal with the creditors collectively, and 
the words used by him were such that they 
would bear that construction when inter¬ 
preted reasonably'and ordinarily. 1933 Pat 

461 (463) [AIR V 20] : 13 Pal 78 (DB) * 1935 
Mad 589 (590 I A I R V 22] (DB) * 1933 Lah 
113 (114) [A I R V 20] * 1932 Lah 643 (647) 
[AIR V 19] : 14 Lah 117 (DB). (Debtor of 

bank on being pressed for payment writing to 
bank to raise some money on shares pledged 
by him and expressing his inability to pay— 
Debtor on being still pressed for payment 
expressing his willingness to create a trust for 
liquidation of his debts — Held that, neither 
the lei ter nor his willingness to create trust 
amounted to notice of suspension of payment.) 

*1928 Mad 903 (905) [A I R V 15] (DB)*1928 
Mad 393 (394) [AIR V 15]. 

[See also 1955 N U C (Ajmer) 774 [AIR 
V 42]. (Notice of suspension of payment of 
debts may be given to any one of creditors.)] 

[8] A mere statement by a debtor that he 
has suspended or that he intends to suspend 
payment of his debts temporarily amounts to 
a notice of suspension. But an admission of 
insolvency is not enough where there is doubt 
as to whether the statement is a notice or a 
mere admission of insolvency ; the question 
has to be decided with reference to facts of 
the particular case and the effect of the state¬ 
ment upon the minds of the hearers. 1930 
Sind 83 (84) LAIR V 17] (DB). 

[9] Whether the acts of the debtor relied 
-upon by the creditors in support of their 
petition constitute an act of insolvency within 
the meaning of S. 6 of the Insolvency Act or 
not, is to be decided in the light of the follow¬ 
ing principles : 


1. That a mere statement of the debtors 

that they are unable to pay their debts 
however insolvent they may be, is not 
necessarily a notice within the meaning 
of the Act, that they are suspending or 
about to suspend payment. 

2 . Whether the effect of the words used by 

the debtors would reasonably and 
ordinarily mean to the creditors that 
the former intend suspending payment 
or about to suspend payment as they 
are unable to discharge their liabilities 
immediately. 

3. Construing the statement of the debtors 

it has to be seen whether they intend 
to deal with their creditors collectively. 
1900 Mys 267 (270) [AIR V 47 C 95]. 

[10] In the following cases the debtor’s act 
was held to amount to a notice of suspension 
of payment : 

(a) Request by debtor to creditors not to 
press for payment for some time or in 
the alternative to accept a percentage 
of debts is a notice falling under S. 6 
(g). 1926 Sind 240 (249) [AIR V 13] : 
22 Sind L R 32. 

(b) A declaration of intention to close busi¬ 
ness unless the*offer*made by him to the 
debtor is accepted amounts to suspen¬ 
sion of payment. 1930 Sind 83 (85) 
[AIR V 17] (DB). 

(c) Declaration of inability to pay debts 
and intention to deal with creditors 
collectively—Amounts to notice within 
cl. (g). 1929 Lah 136 (130, 137) [AIR 

V 10]. 

(d) Debtor giving notice to his creditors 
that he has suspended payments. 1925 
Oudh 222 (222) [AIR V 12]. 

(e) Notice to all creditors intimating inabi¬ 

lity to meet liabilities immediately and 
proposing to make arrangements for 
realisation of assets and discharge of 
liabilities — Agreement by creditors 
accepting six annas in a rupee in full 
satisfaction — Agreement to stand can¬ 
celled if payment not made within 
prescribed time— Notice as well as 
agreement read as a whole amounted 
to notices of suspension of payment of 
debts and each constituted an act of 

insolvency. 1900 Mys 267 (271) LAIR 

V 47 C 95]. 

[11] In the following case it was held that 
there was no notice of suspension : 

(a) Debtor calling creditors together and 
informing them that if they did not 
want him to sell the property and pay 
them individually, they could them¬ 
selves take the property and realise 
their debts by selling them— Held there 
was no notice of suspension of pay¬ 
ment. 1933 Lah 319 (320) [AIR V 20]. 

[12] Notice of suspension of payment affords 
cause of action and provides starting point of 

limitation. 1928 Sind 177 (177) [AIR V 15] 
(DB). , - 

[13] The Provincial Insolvency Act is 
nothing more than a copy of the Bankruptcy 
Act of England regarding notice of suspension 
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*7. Petition and adjudication. 

Subject to the conditions specified in this Act, if a debtor commits an act of 
insolvency, an insolvency petition may be presented either by a creditor or by 
the debtor, and the Court may on such petition make an order (hereinafter 
called an order of adjudication) adjudging him an insolvent. 

Explanation . — The presentation of a petition by the debtor shall be deemed 
an act of insolvency within the meaning of this section, and on such petition 
* the Court may make an order of adjudication. 

[P. I., 1907—S. 5; P. T. I., 1909—S. 10.] 


Section 6 — Note 8 (contd.) 
of payment and that being so the authorities 
which have been decided from time to time 
on this provision in the English Act are 
necessarily authorities for the Court. 1933 
Pat 461 (463) [AIR V 20] : 13 Pat 78 (DB). 

[14] A statement by the debtor in a prior 
insolvency proceeding that he had issued a 
notice to the creditors suspending payments 
of debts does not itself amount to any notice 
to the creditors chat on the date of the state¬ 
ment the debtor has suspended or is about to 
suspend payment of his debts. 1953Trav-Co 
356 (357) [AIR V 40 C 133]. 

9. Sub-section (h).—[1] The phrase “for 
the payment of money” means a decree which 
has been passed personally against the indivi¬ 
dual concerned. 1935 Oudh 406 (408) [AIR 

V 22] : 11 Luck 61* 1938 All 59 (60) i[AIR 

V 25J : ILR (1938) All 84 (DB). 

[2] Where a person is arrested and impri¬ 
soned in execution of a decree there is a conti¬ 
nuing act of insolvency throughout the period 
of his imprisonment. 1931 Lah 112 (112) [AIR 

V 18]. 

10. Sub-section (i) (Bonl). — [1] Th e 
notice must be in respect of a decree or order 
v for payment of any amount due to such credi¬ 
tor. 1943 Bom 257 (257) [AIR V 30] (DB). 

[2] Section 6 (i) which has been added by 
'the Bombay Act 15 of 1939 does not purport 
to set out the point of time at which the act 
of insolvency may be committed by reason of 
non-compliance with the insolvency notice. 
There being no provision in the Act which 
relates expressly to the point of time at which 
an act of insolvency may be deemed to be 
committed, the Bombay High Court was com¬ 
petent to frame rules under S. 79 to prescribe 
a point of time at which an act of insolvency 
may be deemed to be committed by failure to 
comply with the notice. By cl. (10) of R. III-A 
framed by the High Court that point of time 
is the disposal of the application where an 
application for setting aside the insolvency 
notice has been made. In framing els. 9 (c) 
and 10 of R. III-A, the Bombay High Court 
did not purport to extend the time prescribed 
by S. 9 (1) (c) of the Provincial Insolvency 
Act. 1958 Bom 164 (106. 107) [AIR V 45 
C 48] : ILR (1957) Bom 295. 

11. Explanation. — [1] The acts of an 
agent may be the act of the principal for the 
purpose of committing acts of insolvency. 
1916 Mad 144 (147) [AIR V 3] : 39 Mad 693 
(DB). (Departure of agent from place of busi¬ 
ness becomes act of insolvency of principal.)# 

[Vol. 13.] 2 A.M. 18. 


1927 Sind 18 (19) [AIR V 14]:21 Sind LR 280. 
(Managing firm closing business and asking 
creditors to communicate with his pleader— 
Held act sufficient to constitute act of bank¬ 
ruptcy.) 

[2] An act of insolvency may be committed 
by a mere agent and his authority need not 
be special or explicit in order to bind the 

principal. 1927 Sind 155 (158) [AIR V 14] : 
22 Sind L R 273. 

[3] Act of partner giving notice that firm 
has suspended business or is about to do so is 
prima facie a joint act on behalf of all part 
ners—Other partners can prove their solvency 
and ability to pay debts of the firm for which 
they were liable — In such case petitioning 
creditor should prove express authority in the 
partner who gave notice in order to bind the 
others. 1927 Sind 155 (158) [AIR V 14] : 22 
Sind L R 273. 

[See however 1920 Cal 189 (190) [AIR V 7] 
(DB). (Notice of suspension of payment by 
one partner cannot be relied upon to get the 
firm declared insolvent. But it can be used 
for considering whether transfers made shortly 
before the petition of insolvency were made 
with intent to delay or defraud creditors.) ] 

[4] Ex partner who cannot plead that he is 
not a partner cannot also raise the plea of 
want of authority in another partner who has 
committed the act of insolvency so as to pre¬ 
judice the petitioning creditor. 1930 Sind 83 
(87) [AIR V 17] (DB). 

[5] A partner can be adjudicated insolvent 
if firm commits*act of insolvency. 1926 Sind 

* 90 (93) [AIR V 13] (DB). 

[6] Business belonging to three brothers 

carried on by the eldest — Eldest committing 
acts of insolvency by secluding himself and 
also stating to creditors that he could not pay 
their debts —Held that the act of seclusion of 
the eldest brother did not bind the younger 
ones but the declaration of inability to pay 
bound them. 1937 Mad 13 (14) [AIR V 24] 
(DB). - 

SECTION 7 — SYNOPSIS 

1. Scope. 

2. Joint Hindu Family Firm. 

3. Joint application — Maintainability of. 

1. Scope. — [1] Bankruptcy is essentially 
a proceeding *in personam’ and only a perso¬ 
nal debt due by the insolvent can form the 
foundation of a petition for adjudication — 
Such a debt must have come into existence 
before the act of insolvency. A debt on which 
the Insolvency Petition can be based must be 
one provable in insolvency or in other words 
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it must be a subsisting debt due from the 
debtor on the date of the presentation of the 
petition. It must also be a liquidated sum 
payable either immediately or at some future 
time. 1956 Trav-Co 88 (88) [AIR V 43 C 32]: 
ILR (1955) Trav-Co 1238 (DB). 

[2] The petitioner and the person sought to 
be adjudged insolvent must be in the position 
of creditor and debtor in order to entitle him 
to maintain the petition. 1914 Sind 128 (129) 
[AIR V 1]: 8 Sind L R 93. (Creditor of decea¬ 
sed cannot have the heir adjudged insolvent)* 
1931 Mad 788 (789) [AIR V 18]. (Son cannot 
be adjudged for father’s debts unless he is 
himself personally liable.) * 1927 Mad 922 
(923) [AIR V 14]: 50 Mad 981 (DB). (Decree 
against son as representative of deceased 
father — Son cannot be adjudged.) * 1934 
Rang 162 (163) [AIR V 211: 12 Rang 602 (DB). 

[See however 1926 Mad 133 (133) [A I R V 
13]: 49 Mad 217 (DB). (A Hindu son can be 
adjudicated insolvent in respect of his father’s 
debts.)] 

[3] The test to determine whether a debtor 
is entitled to make an insolvency application 
is to see whether his property on his adjudi¬ 
cation vests under S. 28 in the Insolvency 
Court. If it does not the Court has no juris¬ 
diction to entertain the application. The 
vesting of the debtor’s property in the Insol¬ 
vency Court is impossible so long as the 
scheme framed under S. 11 (1) C. P. and Berar 
Relief of Indebtedness Act remains in force. 
Consequently a debtor bound by the scheme is 
not entitled to file an insolvency application 
so long as the scheme remains in force and the 
Insolvency Court has no jurisdiction to ad¬ 
judge him an insolvent. 1946 Nag 315 (316) 
[AIR V 33 C 88]: ILR (1946) Nag 490. 

[4] Persons ought not to be adjudicated on 
acts of insolvency which have not been relied 
on by petitioning creditors. 1929 Mad 910 
(910) [A I R V 16] (DB). 

[5] Adjudication of one of several debtors 
who were jointly and severally liable is legal. 
1926 Cal 234 (234, 235) [A I R V 13] (DB) * 
1928 Lah 354 (355) [AIR V 15]. 

[6] A person cannot be adjudicated an 
insolvent on the mere ground that his assets 
are less than his liabilities. 1930 Rang 147 

* (147) [AIR V 17] (DB). 

[7] Under Hindu Law the heir is not per¬ 
sona ly liable for his father’s debts and in 
respect of such debts he is not entitled to pre¬ 
sent a petition in insolvency. (’38) ILR (1938) 
1 Cal 132(135) (DB). 

[8] The secured creditor, who has obtained 
a decree on the basis of a mortgage, charge 
or lien on the property of the judgment-deb¬ 
tor is not thereby precluded from making an 
application under S. 7 or S. 9. 1931 All 224 
(225) LAIR V 18] (DB). 

[9] A pending suit to enforce a bond is no 
bar to a petition for adjudication based on 
that debt. 1926 Cal 234 (235) [A I R V 13] 
(DB). 

[10] Order of adjudication follows as mat¬ 
ter of course when essentials under Act are 
satisfied. Whether debtor has committed acts 
of bad faith is to be determined at time of dis¬ 


charge and not at time of adjudication. 1920 
Cal 674 (675) [AIR V 7] (DB). 

[11] Debtor committing act of insolvency— 
The Court has to adjudge him to be insol¬ 
vent — The Court has no jurisdiction to 
decide whether he has property sufficient to 
pay the creditors. 1937 Lah 618 (619) [AIR 

V 24]. * 

[12] Original * application dismissed for 
default — Fresh application can be made- 
upon the same facts. 1921 Pat 472 (472) [AIR 

V 8] (DB). 

[13] A petition to set aside the Ex parte 
order of adjudication passed under S. 7 of the- 
Provincial Insolvency Act is maintainable 
under Order 9 R. 13 of the Code of Civil Pro¬ 
cedure read with S. 141, Civil P. C. and S. 5 
of the Provincial Insolvency Act. (’58) ILR 
(1958) Andh Pra 822 (825) (DB). (For purpo¬ 
ses of limitation for such applications Article 
181, Limitation Act applies.) 

[14] First application by debtor for adjudi¬ 
cation dismissed— No bar by way of res judi¬ 
cata arises against a second petition alleging, 
change of circumstances. 1935 Pesh 25 (25) 
[AIR V 22]. 

[15] Debtor adjudicated insolvent under 
Punjab Laws Act and undischarged yet — 
Property outside Province immune from 
attachment by the Insolvency Court—Neither 
Provincial Insolvency Act qor any other law 
bars a creditor or debtor from proceeding by 
a fresh application under this Act. 1936 Lah. 
407 (408) [AIR V 23]. 

2. Joint Hindu Family Firm.— [1] There 
is no legal impediment to the adjudication of 
a joint family firm, provided that no minor 
member is adjudged an insolvent and the- 
other members as are alleged to have partici¬ 
pated in the business of the firm had an 
opportunity to put forward their objections. 
1960 Mys 287 (272) [AIR V 47 C 95] (DB). 

[But see 1940 Lah 462 (465) [A I R V 27]: 
ILR (1941) Lah 55 (DB).] 

[2] An order adjudicating a joint Hindu 
fami y as insolvent, is in effect an order 
adjudicating as insolvents those adult mem¬ 
bers of the family who had participated in 
the business of the firm. 1960 Mys 267 (272) 
[AIR V 47 C 95] (DB). 

[3] Minor cannot be declared bankrupt or 
made party to a petition for insolvency. (’13) 16 
Oudh Cas 68 (68)*1919 Mad 690 (693) [AIR V 
6 ]: 41 Mad 824 (SB). (Minor Hindu is not liable 
personally for debts incurred during his 
minority even though he takes active part in 
business after majority.) * 1935 Rang 327 
(327) [AIR V 22] (DB). (Adjudication petition 
against firm containing minor partners—Adult 
partners alone will be adjudicated and not 
the firm.) 

[4] Joint family business — Act of insol¬ 
vency by manager cannot be imputed to other 
caparceners ana they cannot be adjudicated, 
insolvents. 1940 Mad 241 (245, 246) [AIR V 
27] (DB) * 1930 Mad 64 (65) [AIR V 23]. 

[5] A creditor applying for the adjudication 
of a joint Hindu family’firm as insolvent 
should in his petition specifically name as. 
respondents all those members of the joint 
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8 * Exemption of corporation, etc., from insolvency proceedings. 

No insolvency petition shall be presented against any corporation or against 
any association or company registered under any enactment for the time being 
in force. 

[P. L, 1907—S. 6 (6); P. T. I., 1909—S. 107.] 


9. Conditions on which creditor may petition. 

(1) A creditor shall not be entitled to present an insolvency petition against 
a debtor unless— 


(a) the debt owing by the debtor to the creditor, or, if two or more creditors 

join in the petition, the aggregate amount of debts owing to such credi¬ 
tors, amounts to five hundred rupees, and 

(b) the debt is a liquidated sum payable either immediately or at some certain 

future time, and 

(c) the act of insolvency on which the petition is grounded has occurred 

within three months before the presentation of the petition : 

a [Provided that where the said period of three months referred to in 
clause (c) expires on a day when the Court is closed, the insolvency 
petition may be presented on the day on which the Court re-opens.] 

(2) If the petitioning creditor is a secured creditor, he shall in his petition 
either state that he is willing to relinquish his security for the benefit of the 
. creditors in the event of the debtor being adjudged insolvent, or give an esti¬ 
mate of the value of the security. In the latter case, he may be admitted as a 
petitioning creditor to the extent of the balance of the debt due to him after 
deducting the value so estimated in the same way as if he were an unsecured 

creditor. 


[P. I., 1907—S. 0 (4), (5); P. T. I., 1909-S. 12.] 

[a] Added by the Insolvency Law (Amendment) Act, 1950 (III of 1950), S. 6 [18-2-1950]. 
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family who have participated in the business 
of the firm and are connected with the act 
of insolvency. Where the creditor’s petition 
named only the manager of the firm in the 
cause title and no notices were issued to the 
other members, the order of adjudication so 
far as it affected the other members is liable 
to be set aside. 1960 Mys 207 (272) [AIR V 47 
C 95] (DB). 

3. Joint application — Maintainability 
0 f. — [IJ Joint application by creditor for 
adjudication of the debtors is maintainable if 
there was a joint debt or a joint act of insol¬ 
vency. 1937 Nag 127 (128) [AIR V 24] * 1928 
Lah 354 (355) [AIR V 151. (Memhers of joint 
Hindu family can be adjudicated insolvents 
in single petition.)* 1927 Mad; 124 (125) [AIR 
V 14]: 50 Mad 256 (DB). (Partners liable for a 
joint debt — Each alleged to have committed 
acts of bankruptcy — Single petition for 
adjudicating both maintainable.) * 1921 Mad 
294 (297) [AIR V 8]: 44 Mad 810 (DB). (Sepa¬ 
rate applications not only unnecessary but 

undesirable.)* 1925 Rang 30 (37) [AIR V 12]: 
2 Rang 309 (DB). 

[2] Joint petition for adjudication by several 
joint debtors is legal. 1937 Rang 270 (277) 

[AIR V 24] : 14 Rang 704 (DB). 

[3] Members of joint Hindu family desirous 
of getting declared insolvent, must apply 
separately. 1920 Cal 904 (965) [AIR V 7](DB). 

[4] Application for insolvency by some of 
the members of joint Hindu family does not 


ipso facto result in the insolvency of all mem¬ 
bers of the family. 1931 Lah 125 (120) [A I R 
V 18]. 

[5] Test to decide r whether a joint petition 
for adjudication is valid is to see whether the 
application if treated as a suit would be bad 
for multifariousness. 1927 Mad 124 (125) 
[AIR V 14] : 50 Mad 250 (DB). (Mere fact 
that the debtors have not committed joint act 
of insolvency does not make the petition in¬ 
valid.) * 1937 Pat 605 (607) [A I R V 24] : 18 
Pat 724 (DB). 


SECTION 9 — SYNOPSIS 

1. Conditions for petition. 

2. Petitioning creditor. 

3. “Debt owing by the debtor to the credi¬ 

tor.”—Cl. (a). 

4. Liquidated sum—Cl. (b). 

5. “Act of insolvency.within three 

months”—Cl- (c). 

6 . Petition by secured creditors — Sub- 

s. (2). 

7. Amendment of petition. 

8 . Effect of section 16, Provincial Insol¬ 

vency Act. 

9. Parties—Appeal. 

10. ' Procedure—Notice. 

11. Res judicata. 

1. Conditions for petition. — [1] Before 
petition for insolvency can lie there must be 
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debt of Rs. 500 or more and act of insolvency 

by debtor. 1935 All 416 (417) [AIR V 22]. 

[2] Petition should state acts of insolvency 
clearly and precisely or else be dismissed. 
Amendment should not be allowed, except on 
very strong grounds. 1932 Lah 643 (647) 
[AIR V 19] : 14 Lah 117 (DB). 

[3] Assets less than liabilities — No ground 
for adjudication. 1930 Rang 147 (147) [AIR 

V 17] (DB). 

[4] Creditor has right to have debtor ad¬ 
judicated if he presents proper petitioner 
same : his motive is immaterial. 1935 Mad 
589 (591) [AIR V 22] * 1930 Lah 602 (602) 
[AIR V 17J. 

[See 1934 Rang 292 (296) [A I R V 21] : 12 
Rang 355 (DB). (Insolvency proceeding not 
bona fide — Court should not entertain it.)] 

[5] Decree-holder is entitled under S. 9 to 
present insolvency petition against an agri¬ 
culturist judgment-debtor notwithstanding 

S. 82 (b). 1945 Bom 374 (377) [A I R V 32] : 
ILR (1945) Bom 518 (DB). 

[6] The creditor of a deceased insolvent 
cannot present a petition in insolvency against 
a deceased insolvent’s representative and a 
representative of a deceased insolvent cannot 
present a petition against himself. (’38) ILR 
(1938)1 Cal 132 (137) (DB). 

[7] Single petition for adjudication against 
two or more is maintainable where they are 
liable on joint debt and each is guilty of acts 
of insolvency during continuance of joint 

debt. 1931 Lah 384 (384) [AIR V 18]. 

[8] Hindu joint family firm can be adjudi¬ 
cated insolvent. 1940 Sind 141 (141) [AIR 

V 27] : ILR (1940) Kar 375 (DB). 

[9] Son not personally liable cannot be 
adjudicated -for father’s debts. 1940 Mad 30 
(31) [AIR V 27] : ILR (1940) Mad 191 (DB) * 
1937 Nag 60 (60, 61) [AIR V 24] : ILR (1937) 
Nag 485. 

[10] An application for re-adjudication 
after the annulment of the original adjudi¬ 
cation need not satisfy the requirements of 
this section. 1953 Mad 375 (375) [A I R V 40 
C 133]. 

2. Petitioning creditor. — [1] Creditor 
consenting to composition cannot apply for 
adjudication on the ground of the composi¬ 
tion. 1924 Mad 839 (840) [A I R V 11]: 48 
Mad 294 (DB). 

[2] Creditor who is a party to deed of as¬ 
signment to creditors cannot rely upon execu¬ 
tion of that deed as act of bankruptcy. Credi¬ 
tors who after hearing a statement of inabi¬ 
lity to pay debts do not press their bankruptcy 
rights but accept a portion of their just dues 
and do not interfere with the carrying of the 
debtor’s business are not in the same position 
as creditors who by a written document, 
which is at best a technical fraud deliberately 
plan to administer the debtor’s estate not in 
bankruptcy plan but by a special private 
arrangement all the assets being put into pool. 
The former are not estopped from relying on 
the act of insolvency of the debtor. 1936 Mad 
27 (30, 31) [AIR V 23]. 


[3] Right to apply—Contract by debtor — 
Creditor not party to — Creditor has no light 
to take benefit of and to apply for adjudica¬ 
tion of debtor on basis of such contract. 1943 
Sind 190 (192) [A I R V 30]: I L R (1943) Kar 
238 (DB) * 1932 Mad 112 (114) [AIR V 19]. 

[4] All that S. 9 requires is that the appli¬ 
cants should be creditors to whom a debt of 
Rs. 500 or more is due from the debtor. 
Where three Hindu brothers applying under 
S. 9 claim to own a debt of more than 
Rs. 1500/- and one of them dies and his legal 
representatives are not brought on record, 
the remaining two brothers although separate 
are competent to maintain the application 
under S. 9, and the application cannot be 
said to have abated as a whole. 1954 All 449 
(450) [AIR V 41 C 186] (DB). 

[5] The fact that in the application under 
S. 9, the manager of the joint Hindu family 
had included his younger brothers also as 
applicants does not show that the application 
was not made on behalf of a joint Hindu 
family, especially when a mention of the fact 
was made in the application itself. 1954 All 
449 (450) [AIR V 41 C 186] (DB). 

3. “Debt owing by the debtor to the 
creditor”—Cl. (a). — [1] Insolvency Court at 
this stage is not required to adjudge the 
amount due by the debtors to the petitioning 
creditors ; all that is to be seen is whether the 
debt owed bv the debtors exceeds Rs. 500. 
1961 Madh Pra 15 (19) [AIR V 48 C 11] (DB). 

(a) Existence of debt 

[2] Application to adjudge person, formerly 
in service of petitioner, insolvent on ground 
of having embezzled money collected from 
debtors is not competent. There is no “debt” 
and there is no relationship of debtor and 
creditor. 1932 Oudh 107 (108) [A I R V 19] 
(DB). 

(b) Joint liability 

[3] A bond upon which the debtor is jointly 
and severally liable with the other persons by 
whom it was .given is sufficient to support a 
petition for adjudication against the debtor. 
It is immaterial that the petitioning creditor 
may not be absolutely entitled to all the 
money secured by the bond; it is enough that 
the bond is in his favour. 1926 Cal 234 (234, 
235) [AIR V 13] (DB). 

[4] Joint family debt — A person liable for 
debts merely on the ground that he is a mem¬ 
ber of a joint family and that the debts are 
payable by the joint family cannot be ad¬ 
judicated insolvent for those:debts. But there 
are also undoubtedly circumstances which will 
make such a person personally liable for the 
debts, such as his being a member of a trading 
firm and holding himself out as a partner, and 
the debts being contracted for that trade. There 
is no need to wait then for a partition suit 
for allowing such debts which can be proved 
in the insolvency of the person who had made 
himself personally liable for the debts in ad¬ 
dition to being liable for them from out or 
his share in the joint family properties. 1952 
Mad 504 (2) (508) [AIR V 39] (DB). 

[5] See also under S, 34. 


\ 
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Section 9 — Note 3 (contdj 

(c) Relevant date of debt 

[6] The debt should have been in existence 
on the date of the alleged act of insolvency. 
1958 Mad 379 (381) [AIR V 45 C 121] : I L R 
(1958) Mad 404 * 1936 Lah 800 (800, 801) 
[AIR V 23] : 17 Lah 580 * 1921 Mad 02 (62) 
[AIR V 8] (DB). (A person becoming creditor 
after transfer is not entitled to plead the 
transfer as act of insolvency.) 

[See also 1947 All 383 (388) [A I R V 34 
C 144] : ILR (1947) All 624 (DB).l 

[7] Petitioners should be creditors when 
petition is filed and need not be when ad¬ 
judication is passed. 1927 Mad 153 (153) 
[AIR V 141 : 50 Mad 390 (DB). 

[See 1939 Cal 35 (30) [AIR V 26] : I L R 
(1938) 1 Cal 13 (DB). (There must be a debt 
for Rs. 500 or more at time of presenting peti¬ 
tion for insolvency or hearing it and imme¬ 
diately before making order of adjudication.)] 

(d) Evidence and proof 

[8] Court cannot refuse creditor’s right to 
prove debts when denied. 1923 Rang 21 (21) 
[AIR V 10] : 11 Low Bur Rul 354 (DB). 

[9] Creditor’s petition on pro-note — Pro¬ 
note admitted — burden is on debtor to prove 
that he did not receive full consideration. 
Mere admission that actual consideration was 
different from one described in contract does 
not shift onus. 1936 Nag 130 (131, 132) [AIR 

V 23] : ILR (1936) Nag 142. 

[10] Insolvency proceedings by creditor — 
Court is entitled to implement creditor’s case 
with evidence furnished by debtor himself. 
1935 Rang 343 (348) [AIR V 22] : 13 Rang 
192. 

[11] Where fraudulent transfer of property 
by debtor is alleged by creditor, creditor 
should produce enough evidence to support his 
allegation and not merely ask Court to infer 
fraud from fact of transfer. 1935 Rang 343 
(347) [AIR V 22] : 13 Rang 192. 

[12] Inability to pay—Proof by petitioning 
creditor not necessary. 1929 Lah 72(72) [AIR 

V 10]. 

[13] Insolvent himself pleading that he is 
unable to pay his debts — Unnecessary to 
scrutinise acts of insolvency closely. 1960 
Andh Pra 600 (602) [AIR V 47 C 192J. (A I R 
1925 Mad 483, Foil.) 


(e) Enquiry 

[14] Registered mortgage deed in favour of 
creditor — Court is bound to adjudicate upon 
right of creditor to make application for 
insolvency. 1930 Lah 002 (602) [AIR V 17]. 

[15] Debtor denying debt—Court has power 
to decide existence of debt. 1925 Lah 430 
(430) [AIR V 12] (DB) * 1920 Lah 038 (039) 
[AIR V 13]. (Court to find whether amount 
owed is Rs.,500 or more — Procedure in S. 24 
to be followed.) 

[10] Dismissal of an insolvency petition on 
the ground that it cannot be granted until 
the petitioning creditor had proved his claims 
in a regular suit was wrong in law — No en¬ 
quiry into existence of a debt is contemplated 
by the Act. 1927 Lah 111 (111) [AIR V 14] * 
1941 Mad 895 (896) [AIR V 28] : ILR (1942) 


Mad 147 (DB). (Insolvency Court cannot dis¬ 
miss an insolvency petition on the ground of 
its raising questions too difficult for the Court 
to decide. The question whether relation of 
creditor and debtor exists is a question ex¬ 
pressly and explicitly for the decision of the 
Court. The parties cannot be referred to re¬ 
gular suit.) 

[See 1935 Bom 80 (82) [AIR V 22] : 59 Bom 
161. (Exercise by Insolvency Court of its 
power to refer question as to the existence of 
the debt for decision in regular suit under 
Ss. 9 and 24 is discretionary.)] 

[17] Debt denied by debtor—It is the duty 
of the Insolvency Court to hold an enquiry 
regarding the existence of the debt. 1954 
Nag 33 (34) [AIR V 41 C 10] : I L R (1953) 
Nag 025 (DB). 

[18] It is the duty of the Insolvency Court 
to ascertain whether each and every item 
specified in the petition was a debt within the 
meaning of S. 9. (’59) I L R (1959) Bom 194 
(199). 


4. Liquidated sum—Cl. (b). — [1] ‘Debt’ 
must be liquidated sum—Post office employee 
embezzling certain amount—Amount claimed 
by Government is not ‘debt’ within S. 9. 1940 
Lah 273 (274) [AIR V 27]. 

[2] Sum is ‘liquidated’ if can be computed 
with certainty. Debt is “liquidated” if it can 
be ascertained on enquiry — Rents and mesne 
profits of paddy fields are not liquidated debts 
according to S. 9 (1) (b). 1935 Rang 435 (436) 
[AIR V 22] (DB). 

[3] At the time of petition value of crops 
had not been ascertained—Debt could^not be 
relied on by petitioning creditor. 1937 Nag 
60 (61) [AIR V 24] : I L R (1937) Nag 485. 

[4] Where there are contracts of sale and 
of purchase between two merchants, differ¬ 
ence between contract rates gives liquidated 
sum due by one party to another. 1919 Sind 

1 (1) [AIR V 6] : 13 Sind L R 187. 

[5] Husband’s liability under Muhammadan 
Law for deferred dower of his wife is “debt” 
within meaning of S. 9 (1) (b); it is vested 
and not contingent. 1941 Nag 167 (169) [AIR 
V 28] : ILR (1942) Nag 518. 

[8] It is only when the account is of a 
simple nature that it can form the basis of 
insolvency proceedings. If there are entries 
in the accounts which are open to serious 
disputes and the account is subject to 
counter-claims and an enquiry is necessary to 
ascertain which items and which counter¬ 
claims are true, then it is not a claim for a 
liquidated sum and the insolvency Court can¬ 
not accept such a claim as the basis for ad¬ 
judicating a person insolvent, 1943 Mad 766 

(700) [AIR V 30]. 

[7] Joint business carried on by two per¬ 
sons, one contributing capital and the other 
labour — Relationship between two partners 
in business could not be said to be that of 
creditor and debtor and the amount which 
may be found due on account of profits earn¬ 
ed cannot be said to be a liquidated sum 
within the meaning of S. 9 (1) (b). 1955 All 
352 (353) [(S) AIR V 42 C 99] (DB). 
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[8] A claim for unliquidated damages is not 
a ‘■debt” ^within the meaning of S. 9. (’59) 
ILR (1959) Bom 194 (198). 

[9] A claim for damages for non-perfor¬ 
mance of a contract of sale cannot ordinarily 
be within the meaning of a “liquidated sum.” 
1951 Madh B 115 (115) [AIR V 38 C 54]. 

110] Unless the buyer has established a 
breach of contract, the claim for refund of 
earnest money for alleged breach of contract 
could not be regarded as a “debt” within the 
meaning of S. 9. (’59) I L R (1959) Bom 194 
(199). 

[11] A debt owing to a party on breach of 
a contract on account of the sum given as 
advance under it is a liquidated sum within 
the meaning of that expression in S. 9 (1) (b). 
The fact that the cause of action which en¬ 
abled the creditor to recover the debt was 
the same as the cause of action on which he 
could claim damages for breach of contract 
does not disentitle him from maintaining the 
petition for insolvency. 1958 Mad 379 (380, 
381) [AIR V 45 C 121] : ILR (1958) Mad 404. 

[12] Where the secretary of a co-operative 
Bank retained a certain amount with him 
without depositing it in the Bank and became 
liable under the bye-laws of the Bank to 
make good that amount together with interest 
at a particular rate, the liability of the secre¬ 
tary arising under the bye-law can be en¬ 
forced as a debt and can form the foundation 
of an application to adjudge the secretary as 
insolvent. 1954 Trav-Co 419 (421) [AIR V 41 
C 145] : I L R (1954) Trav-Co 93 (DB). (Case 
under Travancore Insolvency Act (8 of 1108).) 

[13] Where a person appointed to ad¬ 
minister the fund fails to pay it to the bene¬ 
ficiary, the liability, if any, is one in the 
nature of damages for breach of trust. It can¬ 
not be a debt for a liquidated sum. 1956 Trav- 
Co 88 (89) [AIR V 43 C 32] : I L R (1955) 
Trav-Co 1238 (DB). 

5. “Act of insolvency .... within three 
months” — Cl. (c).— [1] Mortgage by debtor 
in favour of his son-in-law when heavily 
indebted and within three months of applica¬ 
tion for adjudication by creditor — Fraud is 
presumed. 1931 Lah 6B7 (688) [AIR V 18]. 

[2] Adjudication on acts of insolvency not 
relied on in application is bad in law. 1929 
Mad 910 (910) [AIR V 16] (DB) * 1935 Pesh 
168 (170) [AIR V 22]. 

Extension of 'period 

[3] Cases decided prior to amendment by 
Act 3 of 1950 — The existence of an act 
of insolvency within 3 months before is a 
condition precedent for the filing of the peti¬ 
tion and not a period of limitation, and if the 
petition was filed on the re-opening'date of 
the Court, and if the 3 months’ period had 
expired during the vacation, the act of insol¬ 
vency would no longer be available to the 
petitioning creditor and therefore the petition 
would not be maintainable. 1948 Nag 385 
(387) [AIR V 35 C 132] : ILR (1948) Nag 523 
* 1939 Cal 313 (314) [AIR V 26] : ILR (1939) 
I Cal 425 ’(DB) * 1938 Mad 898 (899) [AIR 


V 25] : ILR (1939) Mad 24 (DB) * 1935 Mad 
857 (858) [AIR V 22] : 58 Mad 794 (FB). 

[But see 1942 All 429 (434) [AIR V 29] : 
ILR (1943) All 84 (FB). (Section 10, General 
Clauses Act, applies.) * 1955 Trav Co 2 (3) 
[(S) AIR V 42 C 2] (FB). (Case under Travan¬ 
core Insolvency Act (8 of 1108). The period 
prescribed in S. 9(1) (c) is a period of limita¬ 
tion to which S. 4 of the Limitation Act as 
. well as S. 10 of the General Clauses Act should 
be made to apply.)*1934 Mad 294 (296) [AIR 

V 21].] 

[4] Since the above decisions, the Legislature 
intervened and added a Proviso to S. 9 by 
Act 3 of 1950, which obviates the difficulty 
felt in those decisions. 

[5] Case decided after the amendment in 
1950 — The language used in cl. (c) in form 
prescribes a condition precedent and not a 
period of limitation for presentation of a 
petition for adjudication and except as ex¬ 
pressly provided, the fulfilment of that condi¬ 
tion cannot be dispensed with. That view is 
supported by the Proviso enacted by Parlia¬ 
ment by Act III of 1950. 1956 Bom 650 (651, 
652) [AIR V 43 C 260] : ILR (1956) Bom 748. 

[6] After the amendment of S. 9 (1) (c) by 
Act 3 of 1950, an alleged act of insolvency 
committed before the coming into operation 
of the amendment, on 21-2-1950, but with 
reference to which a petition was not filed 
within 3 months, as the last day of the 
3 months’ period happened to be a holiday 
and so the petition was presented on the next 
working day, will not be an ‘act of insolvency* 
for the purpose of that petition, which is 
pending after 21-2-1950, and cannot be relied 
on for adjudicating a person an insolvent. 
1956 Mad 257 (258) [AIR V 43 C 81]. (AIR 
1935 Mad 857 (FB), Foil.) 

[7] Provincial Insolvency Act is a ‘‘special 
law” within the meaning of S. 29, Limitation 
Act. But Provincial Insolvency Act is self- 
contained Act in matter of limitation with 
respect to proceedings contemplated by Act, 
Hence S. 29 (2) Limitation Act has no appli¬ 
cation to petitions in Insolvency. 1942 All 429 
(431, 432, 433) [AIR V 29] : ILR (1943) All 84 

(FB). ( Dar /., Contra.) 

[8] Delay in filing petition for adjudication 
cannot be excused under S. 5, Limitation Act. 
1932 Mad 352 (356) [AIR V 19] : 55 Mad 766 
(DB) * 1948 Nag 385 (387) [AIR V 35 C 132]: 
ILR (1948) Nag 523 * 1933 Lah .821 (822) 
[AIR V 20]*1932 Mad 112 (114) [AIR V 19]. 

[9] Time during which insolvency petition 
was pending in Court not having jurisdiction 
cannot be deducted under S. 14, Limitation 
Act. 1956 Bom 650 (652) [AIR V 43 C 260] : 
ILR (1956) Bom 748 * 1948 Nag 385 (387) 
[AIR V 35 C 132] : ILR (1948) Nag 523 * 
1915 Mad 1053 (1054) [AIR V 2] : 39 Mad 74 
(DB). (Before amendment in 1922 of S. 29, 
Limitation Act.) 

[10] Bombay High Court Rules, R. Ill-A, 
Cls. 9 (c) 6c 10—In framing the clauses (which 
prescribe a point of time at which an' act of 
insolvency may be deemed to be committed 
by failure to comply with the insolvency 
notice), the Bombay High Court did not pur¬ 
port to extend the time prescribed by S. 9 (1) 
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Section 9 — Note 5 ( contd J 
(c). It enacted a provision for ascertaining 
the point of time from which the period for 
the fulfilment of the condition prescribed in 
the section is to be calculated and in this 
view the clauses are intra vires the High 
Court, as no provision of the Act is violated. 
1958 Bom 164 (167) [AIR V 45 C 48] : ILR 
(1957) Bom 295 (DB). 

[11] Insolvency petition filed on act of 
insolvency — Period of three months within 
which it is to be filed must be calculated from 
date of commission of act of it solvency. 1937 
Mad 433 (433) [AIR V 24]. 

[12] Act of Insolvency must occur within 
3 months before date of presentation of peti¬ 
tion for adjudication and creditor is not 
entitled to present petition after 3 months. 
Three months* period is not a period of limita¬ 
tion. 1939 Cal 313 (314) [AIR V 26] : ILR 
(1939) 1 Cal 425 (DB). 

[13] Date of transfer by deed and not date 
when debtor applied for mutation of names is 
starting point of 3 months. 1936-Lah 923(924) 
[AIR V 23] * 1925 Lah 436 (437) [AIR V 12] 
(DB). 

[14] Date of sale in- execution and not date 
of its confirmation is the starting point. 1933 
Cal 564 (580) [AIR V 20] (DB) * 1938 Lah 
819 (820) [AIR V 25]. 

[15] Act of insolvency occurs on the day of 

delivery of possession to donee and not before. 
1939 Lah 35 (35) [AIR V 20]. ; 

[16] Creditors petition within time—Court 
returning it to file necessary copies within 
specified time — Creditor doing so —* Court 
should not dismiss, petitions on ground that 
on date of representation it was more than 

3 months. 1936 Lah 591 (593) [AIR V 23]. 

[17] Judgment-debtor being arrested in exe¬ 
cution of a decree and sent to prison—Appli¬ 
cation for insolvency—Limitation commences 
not from the date of arrest and commencement 
of imprisonment but enures for the whole 
period of imprisonment. The act of Insolvency 
continued throughout the period that judg¬ 
ment-debtor remained in prison — Imprison¬ 
ment does not necessarily mean the first act 
of putting a person in prison but includes 
detention in prison. 1931 Lah 112 (112) [AIR 

V 18]. 

[18] Limitation begins # to run from the date 
of registration and not from the date of exe¬ 
cution of the deed of transfer. 1937 Nag 197 
(198) [AIR V 24] j ILR (1937) Nag 403 * 
(’61) 1961-2 Andh W R 271 (278) (DB). (AIR 
1953 Mad 082, Dissented from ; AIR 1938 Mad 
801, Belied on.) * 1957 Andh Pra 535 (530) 
[AIR V 44 C 1811 * 1954 Mys 189 (191) [AIR 

V 41 C 82] : ILR (1955) Mys 98*1947 All 383 
(385, 386) [AIR V 34 C 144] ! ILR (1947) All 
624 (DB) * 1944 Cal 370 (373) [AIR V 31] 

(DB). (Where registered instrument is neces¬ 
sary .)*(’35) 158 Ind Cas 413 (414) (DB) (Lah). 
(This is so even in Punjab where T. P. Act 
does not apply). * 1935 Lah 565 (506) [AIR 

V 22] : 16 Lah 735 (FB). (Do.) * 1935 Lah 
55 (56) [AIR V 22]. (Do.) * (*39) 41 Pun L R 
*055 (050). (Do.) * 1934 Mad 037 (038) [AIR 

V 21] s 58 Mad 100 (DB)* 1934 Nag 171 (172) 
i[AIR V 21]. 


[See 1921 Mad 62 (62) [AIR V 8] (DB). 
(Period of three months runs from date of 
execution of document of release and not from 
date*of its registration.)] 

[But sec 1933 Lah 821 (822) [AIR V 20]. 
(Case from Punjab — Time runs from date of 
execution and not from that of registration.)] 

6 . Petition by secured creditors — Sub- 
s. (2\ — [1] A secured creditor, who has ob¬ 
tained a decree on the basis of his mortgage, 
charge or lien on the property of the judg¬ 
ment-debtor is not thereby precluded from 
applying under Ss. 7 and 9. 193L All 224 
(225) [AIR V IS] (DB). 

[2] Mortgagee-creditor can bring petition 
for adjudication of mortgagor by valuing his 
security and deducting its value from total 
amount of debt and treating balance as un¬ 
secured debt. 1937 Rang 189 (191)[AIR V 24]. 

[3] A creditor to whom the insolvent debtor 
owes secured as well as unsecured debts can¬ 
not be held to be a secured creditor qua the 
unsecured debts and is entitled to file a peti¬ 
tion for insolvency without valuation of the 
security or its abandonment as contemplated 

by S. 9 (2). 1954 Trav-Co 419 (421, 422) [AIR 
V 41 C 145] : ILR (1954) Trav-Co 93 (DB). 

7. Amendment of petition-—[1] It is not 
competent to Court to allow petition to be 
amended alter expiry of 3 months from act ot 
Insolvency. 1932 Mad 112 (114) [AIR V 19], 

[2] In appropriate cases leave to amend 
can be granted even after expiry of limitation 
prescribed for main proceedings. 193b Mad 

608 (008) [AIR V 20]. 

[3] Original application by creditor made 
by the creditor in time but defective because 
of misdescription of property — Amendment 
made three months after the alleged act ot 
insolvency with the permission of the Court 
— Held the amendment neither altered the 
character of the claim nor introduced a new 
cause of action and therefore took effect from 
the original date of the petition. 19b/ L.an 
895 (890) [AIR V 24]. 

[4] Insolvency petition based on sale by 
debtor to his wife alleged to be nominal and 
collusive —Amendment of petition to the ettect 

that, even if sale is found valid, it should l be 

held fraudulent preference^ permissible. lJbo 

Mad 608 (608) [AIR V 20]. 

[5] Where the words “with intent to defeat 

and delay his creditors’’ were omitted, bu^ 

the act of insolvency was clearly set ou 
Held that there being only a formal delect on 
account of omission the amendment to in¬ 
clude those words should be allowed. 1935 
Mad 202 (203) [AIR V 22]. 

[0] Petition for adjudication of joint Hindu 

family firm — Names of proprietors given in 
heading and body of petition -Amendment 
of petition should be allowed 1940 Lah 46^ 

(405, 450) [AIR V 27]: ILR11941) Lah o5(DB). 

[7] Where petitioning creditor was not 
aware o£ acts of insolvency similar to one 
relied on by him and came to Court as soon 
as he learnt of it and when he sought to add 
former acts also in petition, he should he 

a°Wed to do so. 1934 Sind 33 (33, 34) [AIR 
V 21]. 
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lO. Conditions on which debtor may petition. 

(1) A debtor shall not be entitled to present an insolvency petition, unless- 
he is unable to pay his debts and— 

(a) his debts amount to five hundred rupees; or 

(b) he is under arrest or imprisonment in execution of the decree of any 

Court for the payment of money; or 

(c) an order of attachment in execution of such a decree has been made, and. 

is subsisting, against his property. 

(2) A debtor in respect of whom an order of adjudication a [whether made 
under the Presidency-towns Insolvency Act, 1909, or under this Act] has been 
annulled, owing to his failure to apply, or to prosecute an application for his- 
discharge, shall not be entitled to present an insolvency petition without the 
leave of the Court by which the order of adjudication was annulled. Such 
Court shall not grant leave unless it is satisfied either that the debtor was 
prevented by any reasonable cause from presenting or prosecuting his applica¬ 
tion, as the case may be, or that the petition is founded on facts substantially 

Section 9 — Note 7 (contd.) [3] Appellant need not make other creditors- 


[8] Where amendment sought does not go 
to root of petition but merely brings it in 
conformity with rules of practice, amendment 
can be allowed; but not when it affects peti¬ 
tion in substance if the effect of so doing would 
be that the amended petition should be re¬ 
presented more than 3 months of alleged act of 
Insolvency. 1934 Rang 87 (88, 89)[AIR V 21]: 
12 Rang 150 (DB) * 1938 Mad 53 (55) [AIR 
V 25]. 

[9] If effect of amendment is to add credi¬ 
tors who could not themselves have presented 
the petition or introduce debt on which peti¬ 
tion could not be based for lapse of three 
months amendment should not be allowed. 

1938 Mad 884 (886) [AIR V 25] : ILR (1939) 
Mad 144 (DB). 

[10] If within three months from the act of 
insolvency a debt has been made ground of 
the petition, and it afterwards becomes desir¬ 
able to add another party to the petition in 
respect of that debt, leave may be given to 
join that other party as*a petitioner where it 
will not lead to any injustice. 1951 Mad 456 
(457, 458) [AIR V 38 C 134] (DB). (Original 
petition by A in individual capacity—Amend¬ 
ment to describe petitioner as firm of which 
A was managing partner allowed even more 
than three months after act of insolvency.) 

8 . Effect of section 16, Provincial In¬ 
solvency Act. — [1] Petition under S. 9 (1) (c) 
dismissed for default—Application under S. 16 
by another creditor for substitution—Original 
petition can be revived. 1946 Bom 20 (23, 24) 
[AIR V 33 C 5] : ILR (1945) Bom 734. 
(Necessity for waiting for sometime before 
dismissing petition under S. 9 (1) (c), for de¬ 
fault pointed.) 

[2] Insolvency Court can substitute another 
creditor for original petitioning creditor. 1932 
All 147 (149) [A I R V 19] : 54 All 72 
(DB). 

9. Parties—Appeal.—[1] Insolvent neces¬ 
sary party in appeal by creditor. 1924 Bom 
472 (472) [AIR V 11] (DB). 

[2] Death of one creditor—Procedure is to 
bring his legal representatives on record. 1933 
Lah 642 (644) [AIR V 20]. 


parties to appeal if debt more than Rs. 500. 
1929 Lah 72 (72) [AIR V 16]. 

10. Procedure—Notice—[1] Amendment 
of Madras High Court Rule 21 (3) prescribing; 
notices of date fixed for hearing insolvency 
petition also on the transferee when that act 
of transfer is alleged to be an act of Insol¬ 
vency is not retrospective and does not apply 
to pending petitions., 1946 Mad 262 (263, 264) - 
[AIR V 33 C 142]. 

11. Res judicata.—[1] Decision of Insol¬ 
vency Court in petition for adjudication that: 
certain alienations made by debtor are not 
fraudulent, is not res judicata. 1935 Mad 634 
(636) [AIR V 22]. 

[ 2] Several applications — Dismissal of ap¬ 
plication of one creditor does not operate as- 
res judicata on a similar application by an¬ 
other creditor. 1928 Pat 116 (117) [AIR V 15] 
(DB). - 

SECTION 10 — SYNOPSIS 

1. Conditions for maintainability of peti¬ 

tion. 

2. "‘Unable to pay his debts.” 

3. Debts. 

4. Arrest and imprisonment of debtor in¬ 

execution. 

5. Subsequent petition. 

6 . Appeal. 

1. Conditions for maintainability of 
petition.—[1] Where the debtor applies for 
adjudication as insolvent under the Provin¬ 
cial Insolvency Act, he is only required to - 
furnish such proof as would satisfy the Court 
that there are prima facie grounds for believ¬ 
ing that the conditions laid down in S. 10 of 
the Act existed and if he makes out a prima - 
facie case he should be adjudicated as an 

insolvent. 1932 Cal 817 (817) [AIR V 19] : 59 • 
Cal 1279 (DB)* 1961 Orissa 91 (91) [AIR V 48 
C 39]* (TO) 13 Oudh Cas 94 (95). 

[2] Where debtor’s petition alleges facts- 
entitling him to present petition under S. 6(3) 
Court is bound after enquiry to come to deci¬ 
sion as to matters spoken of in S. 15 and to 
dismiss petition under that Section or to make' 



[The] Provincial Insolvency Act, 1920 


[s 10 N l] 281 


different from those contained in the petition on which the order of adjudica¬ 
tion was made. 

[P. L, 1907—S. 8 (3); P. T. I., 1909-S, 14.] 

[a] Substituted for the words “made under this Act” by the Insolvency (Amendment) 

Act, 1927 (XI oE 1927), S. 4. 

STATE AMENDMENTS 

MADHYA PRADESH 

In its application to the whole of the State of Madhya Pradesh, in clause (a) of sub-s. (I) 
of S. 10, for the words “five hundred rupees,” the words “two hundred rupees” shall be substi¬ 
tuted. —C. P. Act II of 1936, S. 2 read with M. P. Act XXIII of 1958, S. 3 (1). 

PUNJAB 

In its application to the whole of the State of Punjab, after clause (a) in sub-section (1) 
of S. 10, the following new clause shall be inserted ♦— 

“(aa) his debts amount to two hundred and fifty rupees, and he satisfies the Court 
that he is entitled to summary administration of his estate under S. 74 of this 

Act; or” — Punjab Acts VII of 1934, S. 3 [19-4-1935] read with XXX of 
1958, S. 4 (1). 


Section 10 — Note 1 ( contd .) 
order of adjudication under S. 16 (1). (Case 
under old Act of 1907). 1918 All 308 (308) 
[AIR V 5] : 40 All 665 (DB). 

[3] Contingencies mentioned in sub-s. (3) 
of S. 6 of Act of 1907 are to be taken in alter¬ 
native and if any one of them happens, debtor 
can present insolvency petition. (’10) 12 Cal 
L Tour 445(451) (DB). 

[4] The Act of 1907 entitles a debtor to an 
order of adjudication when its conditions are 
satisfied. This does not depend on the Court’s 
discretion but is a statutory right and a debtor 
who brings himself within the terms of the 
Act is not to be deprived of that right on so 
treacherous a ground as an abuse of the process 
of the Court. Any misconduct of the debtor 
is to be visited with its due consequence at 
the time of the debtor’s application for dis¬ 
charge and not on the initial proceedings. 

1916 P C 64 (65) [AIR V 3] : 44 Cal 535 : 44 
Ind App 11. (Case under Act of 1907 — Cases 
holding the contrary view overruled—Present 
Act of 1920 is in conformity with this view). 

[5] The onus of proving all essential con¬ 
ditions requireckby S. 10 lies on the debtor ; 
otherwise his application is liable to dismissal. 
1933 All 841 (842) [AIR V 20] (DB). 

[6] Petitioner’s prayer to be adjudicated an 
insolvent cannot be acceded to if he uses it 
for the purpose of getting the Court to realize 
his share of his family property as it will be 
an abuse of the process of the bankruptcy 
law. (’13) 25 Mad L Jour 545 (549) (DB). 

[7] In respect of deceased father’s debts his 
sons are not debtors entitled to present a 
petition in insolvency under Ss. 7 and 10. 
(’38) ILR (1938) 1 Cal 132 (135) (DB). 

[8] Petitioner liable personally though not 
so stated in decrees obtained by creditors — 
Sufficient for adjudication. 1929 Mad 573 
(574) [AIR V 16] (DB). 

[9] Joint petition by three brothers is not 
bad in law if it fulfils conditions of S. 10 and 
is not bad considered as plaint, for mis¬ 
joinder. 1935 Cal 174 (175) [AIR V 22] (DB). 

[10] Under S. 10 (1) (a) the two conditions 
which must co-exist are: first, that the debtor 
is unable to pay his debts, and, secondly his 
debts amount to Rs. 500. These two condi¬ 
tions, which are pre-requisite for presentation 


of an application for insolvency by a debtor, 
must be established in every case. On the 
failure of either, the debtor’s application for 
insolvency must fail, if his case is governed 

by S. 10 (1) (a). 1958 Pat 528 (529) [AIR 
V 45 C 168]. 

[11] Where the facts disclosed, that the 
debtor-petitioner satisfied the requirements of 
S. 10 by being unable to pay his debts 
amounting to more than Rs. 500, it was helc. 
that the application could not be dismissed 
on the ground that it was not a bona fide one. 

1957 Andh Pra 375 (370) [AIR V 44 C 119J. 
(AIR 1916 P C 64, Bel on.) 

[12] Where on notice being issued to the 
creditors one of them comes forward and 
objects to the application and is able to satisfv 
the Court that there was at least one bond 
outstanding in favour of the applicant which 
the applicant had kept back, the Court is 
justified in dismissing the application. (’46) 

1946 Oudh W N (H C) 97 (98). 

[13] The reason that the petitioner was being 
harassed by the creditors may not by itself 
warrant his being adjudicated an insolvent 
but the Court is bound to adjudicate him so 
when he satisfies the provisions of S. 10. 1957 
Andh Pra 375 (370) [AIR V 44 Q119]. 

2. “Unable to pay his debts.”—[1] The 
expression “unable to pay his debts” means 
that the market-value of realization of assets 
is less than the total..’amount of debts. 1933 
All 841 (842) [AIR V 20] (DB). 

[2] If debtor gives prima facie proof of his 
inability to pay his debts and satisfies one of 
the conditions of S. 10 (1) Court should l ^^ke 
order of adjudication. (’30) 31 Pun L R 1016 
(1010, 1017)* 1933 All 841 (841, 842) [AIR 
V 20] (DB). (Court has discretion as to the 
amount of protection to be given to petitioner- 
debtor, the debtor being required to show 
that he is in fact unable to pay his debt.)* 

1924 Lah 724 (724) [AIR V 11] (DB). (Assets 
less than liabilities.)* 1924 Pat 166 (167, 108) 
[AIR V 11] (DB). (Debtor must establish his 
inability to pay debts — Under old act this 
was unnecessary.) 

[3] Case under old Act of 1907 — Applica¬ 
tion could not be dismissed on ground that 
petitioner’s assets are more than he has in his 
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Section 10 — Note 2 (c.ontd.) 

application admitted. (’10) 6 Nag L R 145 

(146). 

[4] Fictitious transfer shortly before appli¬ 
cation for adjudication not ground for reject¬ 
ing if debts amount to more than Rs. 500 
and in fact there is inability to pay debts. 

1926 Cal 955 (955) [AIR V 13] (DB). 

[5] The debtor must declare all his realis¬ 
able assets in the petition. 1933 All 841 (842) 
[AIR V 20] (DB). 

[6] Property includes all kinds of property 
over which he has disposing power. Hence 
an interest in joint family estate is also pro¬ 
perty, the value of which must be taken into 
account. 1933 All 841 (842) [AIR V 20] (DB). 

[7] Alienation of some property — Remain¬ 
der exceeding total value of debts—Debtor 
cannot be declared insolvent. 1933 Lah 582 
(583) [AIR V 20]. 

[8] Although a debtor may have assets 
which, if liquidated, would provide sufficient 
money to discharge his debts, yet if he has no 
liquidated assets with which to pay his debts 
at present he must be held not to be able to 
pay his debts and therefore liable to adjudi¬ 
cation as an insolvent. 1960 Raj 242(243) 
[AIR V 47 C 61]* (’55) ILR (1955) Trav-Co 
497 (499)* 1934 Lah 63 (63) [AIR V 21] (DB). 

[9] The existence of assets may not be the 
criterion to determine whether one is able to 
pay the debts or unable to pay the debts. 
Even though a man may own several assets, 
still he can be said to be unable to pay his 
debts if he cannot raise money by sale of 
those properties. The fact that the assets 
exceed the liabilities is colourless and will not 
disentitle the debtor to an order of adjudica¬ 
tion. 1958 Orissa 117 (118) [AIR V 45 C 31] : 
ILR (1958) Cut 126. 

LlO] In judging value of insolvent’s pro¬ 
perty, market-value of property is test. 1935 
Pesh 168 (170) [AIR V 22]. 

[11] The facts that the relations of the 
petitioner are rich and that he would one day 
succeed to them and be able to pay off his 
debts are not grounds for rejection of peti¬ 
tion. 1927 Lah 136 (136) [A I R V 14] * 1928 
Lah 237 (237) [AIR V 15]. (Father of insol¬ 
vent rich is no evidence of ability to pay. 
Insolvency Court to take evidence of existence 
of debt and ability to pay.) 

[12] Licenses -which are personal and not 
transferable cannot form assets in insolvency. 
1934 P C 1 (2) [AIR V 21]. 

[13] The possession of assets is not a neces¬ 
sary condition for a debtor to prove before he 
is adjudicated insolvent. The conditions which 
should be complied with are mentioned in 
S. 10. The debtor has a statutory right of 
getting himself adjudicated an insolvent if he 
satisfies the provisions of S. 10. 1932 Mad 
237 (237) [A I R V 19] (DB). 

[See 1957 Andh Pra 375 (376) [A I R V 44 
C 119]. (AIR 1932 Mad 237, Bel. on.)] 

[14] The tact that the debtor’s power of 
alienation is in certain respects restricted by 
statute is a wholly immaterial circumstance 
in considering the debtor’s-inability to pay his 
«lebts. 1929 Lah 573 (573) [AIR V 16] * 1934 


Lah 985 (985) [AIR V 21]. (One of landlords 
willing to purchase land of occupancy tenant.) 
*1934 Lah 133 (134) [AIR V 21]. (Occupancy 
rights which can be sold to landlord.) * 

1928 Lah 202 (208) [A I R V 15]. (Restriction 
on power of alienation, as under Punjab 
Alienation of Land Act.) 

[See 1935 Lah 183 (184) [AIR V 22]. (Occu¬ 
pancy rights are assets of insolvent unless 
landlord refuses to consent to their transfer.)* 

1929 Lah 392 (393) [AIR V 16]. (Do.) * (’26) 
27 Pun L R 422 (423). (Do.) 

[15] Section should not be so strictly con¬ 
strued as to provide means of defeating provi¬ 
sions of Punjab Land Alienation Act — Agri¬ 
culturist in Punjab himself showing property 
worth five times his debts — There is no 
inability to pay. 1925 Lah:630 (630, 631) [AIR 
V 12]. 

[16] Finding by Tudge about inability to pay 
is a question of fact and must *.not be vague. 
1924 All 800 (801) [AIR V 11] (DB). 

[17] Inquiry into genuineness of debts—Pro¬ 
per stage is when debtor presents application 
for discharge. 1934 Cal 27 (28) [A I R V 21] 
'DB). 

[18] Case under old Act, 1907 — Where 
debtor fulfulling either of the conditions laid 
down in S. 6 (3) of 1907 Act presents petition 
to be adjudged insolvent, Court cannot dis¬ 
miss petition on ground that debtor will be 
able to pay his debts and that application 
was made to defraud creditors. 1918 Lah 360 
(361) [AIR V 5] : 1918 Pun Re No. 27. 

[19] Prima facie case as to his inability to 
pay debts must be made out, otherwise the 
debtor has no locus standi. But the Court is 
not entitled to make out a detailed enquiry 
into the alleged inability — Debtor showing 
that assets exceed liabilities — He must show 
that his assets are locked up in investments 
for which there i r s no market or that they are 
otherwise incapable of realization. 1928 Lah 
202 (207) [AIR V 15]. 

[20] Existence of assets other than those 
disclosed must be proved By creditor. 1927 
Lah 354 (354) [AIR V 14]. 

i 

[21] Failure to keep accounts cannot ipso 
facto disqualify a person from being declared 
insolvent. 1927 Lah 27 (27) [AIR V 14]. 

3. Debts. — [1] Money due under rent 
decree is '‘debt” within S. 10 (1) (a). 1921 All 
74 (74) [AIR V 8]. 

[2] Person is entitled to present an applica¬ 
tion for insolvency, if he can show debts 
payable, whether alone or jointly with others 
amounting to more than Rs. 500. 1927 Lah 
108 (108) [A I R V 14] * 1926 Lah 235 (235) 
[A I R V 13]. (Each of joint and several 
debtors can rely on debt.)*(’13) 9 Nag L R 91 
(94). 

4. Arrest and imprisonment of debtor in 
execution.—[1] Subsequent arrest of petitioner 
does not give him right to continue application 
which did not lie when it was presented, Peti¬ 
tioner not being under arrest at that date. 

1927 Lah 38 (38) [AIR V 14]. # • 

[2] Right of debtor arrested in execution of 
decree to present petition of insolvency arises 
not under S. 6 (3) (a) but under S. 6 (3) (b) of 
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11 . Court to which petition shall be presented. 

Evefy insolvency petition shall be presented to a Court having jurisdiction 
under this Act in any local area in which the debtor ordinarily resides or 
carries on business, or personally works for gain, or if he has been arrested or 
imprisoned, where he is in custody : 

Provided that no objection as to the place of presentment shall be allowed 
by any Court in the exercise of appellate or revisional jurisdiction unless such 
objection was taken in the Court by which the petition was heard at the 
earliest possible opportunity, and unless there has been a consequent failuie 

of justice. 

[P. I., 1907—S. 6 (2); P. T. L, 1909-S. 1L] 

OBJECTS AND REASONS 


“Section 6 (2) o£ the Act of 1907 lays down 
where an insolvency petition is to be pre¬ 
sented, but does not contain any saving in 
the event of the petition being presented in 
the wrong Court. The point was raised in 
Madlio lershaud v. Walton (18 C. W* N. 1050), 

Section 10 — Note 4 (contd.) 

Act of 1907 (Present S. 10 (l)(b)). (’ll) 9 Ind 
Cas 632 (632) (Sind). 

[3] Debtor should be under arrest or im¬ 
prisonment on the date of the petition. The 

applicant had been arrested in execution of a 
decree but was released soon due to failure of 
the creditor to supply the necessary funds for 
subsistence—Judgment-debtor then applied in 
insolvency —Held that the application was not 
tenable as S. 344, Civil Procedure Code did 
not apply in such a case. (’03) 25 All 204 

(206) (DB). 


where the insolvent successfully presented an 
appeal on the ground that the petition had 
been presented in the wrong Court. The pro- 
posed proviso is intended to stop this loophole 

in the existing law.” 

* u • v/ » it • 

missed for failure to produce evidence — 
Second application is not barred. 1928 Lah 

374(375) [AIR V 151. . 

[7] Debtor’s inability to prove his inability 
to pay his debts in first application does not 
estop him from so doing in subsequent appli¬ 
cations for adjudication. 1934 Oudh 94 (94) 

[AIR V 21] (DB). 

6. Appeal.— [1] Leave to appeal from an 
order under S. 10 is in the discretion of the 
District Court. 1928 Pat 23 (23) [AIR V Id] 
(DB). 


5 Subsequent petition. — [1] Order of 
discharge not obtained nor adjudication 
annulled—Insolvent cannot apply for second 

adjudication. 1929 Oudh 149 (150) [AIR V 16] 
{DB). 

[2] Insolvent making fresh application on 
annulment of his adjudication Insolvent 
merely stating fact of such annulment but not 
asking for permission to file a second applica¬ 
tion—Insolvency Court again adjudging him to 
be insolvent, merely makes reference to annul¬ 
ment in the order—Permission to file a second 
application cannot be inferred irom such 
reference—There must be express finding or 
Court to the effect. 1937 Pesh 85 (85) [AIR 
V 24]. 

[31 Creditors not taking steps to receive 
rateable distribution out of the sale proceeds 
—Insolvent also not applying for discharge— 
Order annulling adjudication—Leave must be 
granted to present fresh insolvency petition. 

1928 Lah 452 (453) [AIR V 15]. 

[4] Insolvent applying for discharge—Court 
directing him to renew application six 
months hence” — Failure to apply —; Court 
annulling adjudication — Fresh application 
. under S. 10 (2) refused — Held in appeal that 
Court’s order was obscure and misleading and 
offered reasonable excuse to insolvent to file 

fresh petition. 1929 Pat 184 (185) l AIR V 16] 
<DB). 

[5] Section 10 (2) implies that, apart from 
annulment; a second petition lies. 1927 Mad 

579 (580) [AIR V 14] (DB). . 

[0] First application for adjudication dis¬ 


section 11 — Note 1 

[1] ‘Or* in the section has been used in the 
sense of giving debtor an alternative choice 
as to the place of presentation of petition.. 

(’12) 5 Sind L R 259 (259) (DB). 

“Ordinarily resides ” 

[2] Temporary residence of petitioner for 
insolvency for a time and for particular pur¬ 
pose within jurisdiction of Court will give 
Court jurisdiction to deal with application 
for insolvency (Case under S. 6 (2) of Act of 
1907). (*I2) 15 Cal L Jour 4o7 (4o7) (DB). 

[See 1914 Cal 350 (35L, 352) [AIR V 1] 
(DB). (Mere temporary residence with relative 

does not give jurisdiction.)] 

[3] Where the insolvent has his ancestral 
land and house within the territorial jurisdic¬ 
tion of the Court, presentation or petition 
there is not presentation to wrong Court, 
even if the insolvent has been residing in 
different places. 1926 Mad 228 (229) [AIR V 

1 ^[4'Poccasional absence from district does 
not affect the question of residence — Debtor 
alleging particular residence at time ot. peti¬ 
tion — Debtor not cross-examined nor allega¬ 
tion denied — Residence as given by debtor 
must be accepted. 1923 Mad 585 (586, 587) 

[AIR V 10] (DB). ... , , 

r 5 ] Applicant in insolvency case betore 

District Judge of Lucknow was at the time 

residing at Lucknow with relative but had, 

sometimes, previous to his application, been 

residing in Central Provinces — Held, District 
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12 # Verification of petition. « 

Every insolvency petition shall be in writing and shall be signed and verified 
in the manner prescribed by the Code of Civil Procedure, 1908, for signing and 
verifying plaints. 

[P. I., 1907—S. 6 (1); P. T. I., 1909—S. 13 (1).] 

13 « Contents of petition. 

(1) Every insolvency petition presented by a debtor shall contain the 
following particulars, namely :— 

(a) a statement that the debtor is unable to pay his debts; 

(b) the place where he ordinarily resides or carries on business or personally 

works for gain, or, if he has been arrested or imprisoned, the place where 
he is in custody; 

(c) the Court (if any) by whose order he has been arrested or imprisoned, or 

by which an order has been made for the attachment of his property, 
together with particulars of the decree in respect of which any such 
order has been made: 


Section 11 — Note 1 (contd.) 

Judge of Lucknow was wrong in refusing to 
entertain application. 1917 Oudh 176 (176) 
[AIR V 4]. 

“Carries on business n 

[6] Landed proprietor letting land to 
tenants, etc. is carrying on business. 1937 
Rang 128 (130) [AIR V 24] : 14 Rang 758 
(DB). 

[7] Where a person who was a sole pro¬ 
prietor of a firm doing leather business at 
Vaniyambadi (outside Madras) came to 
Madras now and then in connection with his 
business and was purchasing and selling 
goods at Madras, he must be deemed to be 
carrying on business at Madras so long as the 
liabilities he incurred in the course of the 
business remain undischarged, even though he 
closed down his business at Madras earlier. 
1957 Mad 403 (404) [(S) AIR V 44 C 122]. 

[8] Firm carrying on business through 
agents at particular place — Principal centre 
of business elsewhere — Court at former place 
has jurisdiction. 1925 Sind 153 (154, 155) 
LAIR V 12] (DB). 

[9] A person carrying on leather business at 
Vaniyambadi and at Madras could be ad¬ 
judicated insolvent in Madras and also at 
Vaniyambadi. The Courts at both places 
have jurisdiction to adjudge him insolvent. 
1957 Mad 403 (404) [(S) AIR V 44 C 122]. 

Non-resident foreigner 

[10] Insolvency Court has no jurisdiction 
over alien merely because he was carrying on 
business through agent in British India. 1936 
Sind 175 (178) [AIR V 23] : 29 Sind L R 410. 

“Personally ivories for gain ” 

[11] Court can entertain insolvency petition 
of person working as domestic servant within 
its jurisdiction though he has got property 
beyond its jurisdiction, 1914 Oudh 313 (314) 
[AIR V lj. 

“Where he is in custody ” 

[12J Debtor arrested or imprisoned in exe¬ 
cution of decree may present insolvency peti¬ 
tion to Court having jurisdiction either in 
local area where he is in custody or where he 


resides or carries on business. (*12) 5 Sind 
L R 259 (259) (DB). 

Proviso—Objection to jurisdiction 

r 13] Question of jurisdiction cannot be 
taken in appeal unless there is failure of 

justice. 1925 Mad 483 (483). [AIR V 12] (DB). 

[14] Objection as to place of presentation 
must be taken at.earliest possible opportunity 
and there must be consequent failure of 
justice. Both conditions must be present in 
order to vitiate proceeding on account of 
presentation to wrong Court. 1926 Mad 228 
(229) LAIR V 13] (DB). 

Section 12 — Note 1 

[1] That the application is to be by petition 
duly verified, is a condition precedent to the 
making of an adjudication order. (’08) 12 Cal 
W N 538 (539). 

[2] Sections 12 and 18 do not convert 
insolvency petitions into plaints but merely 
make some provisions relating to plaints 
applicable to petitions. 1940 Cal 244 (246) 
[AIR V 27] : I L R U940) 1 Cal 344 (DB). 

# [3] When debtor is firm application for 
insolvency must be in name of firm and must 
be signed in manner laid down in Rr. 19, 22, 
24 framed by Calcutta High Court under 
S. 79 of Act. 1924 Cal 436 (437) [AIR V 11] 
(DB). _ 

Section 13 —« Note 1 

Scope 

[1] Application under S. 55 (4), Civil P. C., 
to be declared insolvent need not contain 
particulars required by S. 13 of the Provincial 
Insolvency Act. 1931 Bom 444 (445) [AIR 
V 18]. 

[2] Section 13 imposes upon petitioning 
debtor obligation to state amount and parti¬ 
culars of all his property and that he is unable 
to pay his debts. 1933 Pat 43 (44) [AIR V 20]: 
12 Pat 107 (DB) * 1961 Andh Pra 219 (221) 
[AIR V 48 C 55]. 

Clause (1) (a) 

[3] Inability to pay debts — Statements of 
insolvent as witness is prima facie proof. 1935 
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(d) the amount and particulars of all pecuniary claims against him, together 

with the names and residences of his creditors so far as they are known 

to, or can by the exercise of reasonable care and diligence be ascertained 
by, him; 

(e) the amount and particulars of all his property, together with— 

(i) a specification of the value of all such property not consisting of 

money; 

(ii) the place or places at which any such property is to be found; and 

(in) a declaration of his willingness to place at the disposal of the Court 
all such property save in so far as it includes such particulars 
(not being his books of account) as are exempted by the Code of 
Civil Procedure, 1908, or by any other enactment for the time 
being in force from liability to attachment and sale in execution 
of a decree; 

(f) a statement whether the debtor has on any previous occasion filed a peti¬ 

tion to be adjudged an insolvent, and (where such a petition has been 
filed)- 

(i) if such petition has been dismissed, the reasons for such dismissal, 
or 


(it) if the debtor has been adjudged an insolvent, concise particulars 
of the insolvency, including a statement whether any previous 
adjudication has been annulled and, if so, the grounds therefor. 


(2) Every insolvency petition presented by a creditor or creditors shall set 
forth the particulars regarding the debtor specified in clause (b) of sub¬ 
section (l), and shall also specify— 

(a) the act of insolvency committed by such debtor, together with the date 

of its commission; and 

(b) the amount and particulars of his or their pecuniary claim or claims 

against such debtor. 

[P. I., 1907—S. 11 (1); P. T. I., 1909—S. 15 (1).] 


Section 13 — Note 1 (contd.) 

Lah 213 (213) [AIR V 22] * 1928 Mad 394 
(390) [AIR V 15] (DB). (Allegation of in¬ 
ability to pay debt must be proved substan¬ 
tially.) 

[4j Under S. 11 (1) oE old Act oE 1907, iE 
the statement tha* petitioner-debtor was 
unable to pay his debt was found to be false, 
either on the face of the proceedings or on 
representation of creditors, the Court could 
dismiss the petition. Law is not different 
under the present Act of 1920. 1922 Bom 80 
(80, 81) [AIR V 9] : 40 Bom 757 (DB). 


Clause (1) (d) 

[5] Mis-statement of amounts due, value oE 
property, etc., does not disentitle insolvent to 
order of adjudication. (’13) 19 Ind Cas 685 
(085) (DB) (Cal). (Case under old Act of 1907.) 
* 1922 Bom 80 (80) [AIR V 9] : 40 Bom 757 
(DB). (Do.) 

[0] Mention oE fictitious debts in petition 
will not justify dismissal—It can, however, be 
considered at time of discharge. 1930 Lah 738 
(738) [AIR V 17] * 1915 All 455 (455) [AIR 
V 2] (DB). (Case under Act of 1907.) 


[7] Mentioning only of the names *of the 
creditors and amount of loan is not sufficient 
compliance with S. 13 (1) (d) of the Act. 1958 
Pat 528 (529) [AIR V 45 C 168]. 


Clause (1) (e) 

[8] Share in joint family — Failure to in¬ 
clude in schedule amounts to non-compliance 
with S. 13 (1) (e). 1933 All 841 (842) [AIR 

V 20] (DB). 

Clause (2) (a) 

[9] If petition for adjudication does not 
give all particulars about acts of insolvency, 
it should be amended or dismissed. 1932 Cal 
290 (291) [AIR V 19] (DB). 

[10] It is necessary for the petitioning 
creditor to allege the acts of insolvency com¬ 
plained of by him in the petition and specify 
particulars as to the time and place of their 
commission. 1949 East Punj 359 (300) [AIR 

V 36 C 90] * 1932 Lah 043 (047) [AIR V 19]: 
14 Lah 117 (DB). 

[11] A creditor presenting a petition need 
not aver in his petition that the debtor is 
unable to pay his debt. The question of ability 
of the debtor to pay his debt is only material 
under S. 25, for the ability to pay nis debt is 
one of the grounds on which the Court may 
dismiss the petition. If such an issue is raised 
where creditor presents petition, it is raised 
for the benefit of the debtor so as to enable 
him to satisfy the Court that he was able to 
pay the debts. 1949 East Punj 359 (301) [AIR 

V 30 C 90]. 
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14 . Withdrawal of petitions. 

No petition, whether presented by a debtor or by a creditor, shall be with- 
drawn without the leave of the Court. 

[P. I., 1907—S. 7; P. T. I., 1909—Ss. 13 (8) and 15 (2).] 


Section 13 — Note 1 (contd.) 

[12] Where an insolvency petition is pre¬ 
sented by a creditor, the onus is on the debtor 
to satisfy the Court that he is able to pay his 
debts. 1949 East Punj 359 (301) [AIR V 30 

C 90]. 

[13] While it is primarily for the creditor 
to present his petition in proper form and 

while it is also the duty of the Court itself to 

insist on a meticulous compliance with the 
requirements of the statute, it nevertheless is 
also open to the debtor to object to the form 
so that the Court may reject the petition in 
limine or in a proper case give leave to the 
creditor to amend his petition by supplying 
fhp necessary particulars or curing the formal 

defects. 1949 East Punj 359 (360) [AIR V 36 
C 90]. 

14] Person cannot be adjudicated as in¬ 
solvent at instance of his creditors on act of 
insolvency not relied on in the application 
against him. ■ Mere mention by petitioner of 
warrant of arrest having been -issued against 
the debtor during insolvency proceedings does 
not justify the Court to take notice of it and 
for issuing order when this fact is not men¬ 
tioned in petition. 1935 Pesh 168 (170) [AIR 

V 05] It may not always be possible for the 
petitioning creditor to specify the exact time 
or date of the departure of the debtor from 
his dwelling house or place of business since 
it may not be within his knowledge. In such 
cases, the debtor is entitled to object to the 
form ’ so that the Court may in a proper case 
permit the creditor to amend his petition by 
supplying the necessary particulars. Where 
such objection is not taken either in the trial 
Court or the lower appellate Court and the 
debtor did not evidently feel embarrassed in 
contesting proceedings by reason of the 
absence of the exact date of the commission 
of the act of insolvency, it cannot be said that 
the formal defect has resulted in any substan¬ 
tial injustice requiring interference in revi¬ 
sion. 1949 East Punj 359 (360) [AIR V 36 

^ He]’ The words “with intent to defeat and 
delay his creditors” omitted but act of insol¬ 
vency clearly set out—The amendment to 
include those words should be allowed—The 
defect is merely formal. 1935 Mad 202 (203) 

[A [See V however 1934 Rang 87 (88, 89) [AIR 

V 21] : 12 Rang 150 (DB). (Omission to men- 
tion that act complained of was done with 
intent to defeat or delay creditors—Not formal 
defect and leave to amend after 3 months 
should not be granted.)] 

[17] Where in a petition by the creditors 
under S. 9 (1) to adjudicate certain debtors 
insolvents, allegations made against the 
debtors consist of an incomprehensible mix¬ 
ture of Cls. (b) and (c) of S. 6 and the petition 
is so framed that it cannot be ascertained 


whether it alleges that debtors had made a 
transfer of part of their property with intent 
to defeat or delay their creditors jointly or 
whether they had made a transfer of property 
which would be void as a fraudulent prefer¬ 
ence, if they were adjudicated insolvents, the 
petition ought to be.dismissed «on this ground 
alone. 1937 Rang 189 (190) [AIR V 24]. 

Clause (2) — Limitation 

[18] Section 5, Limitation Act does not 
apply to petitions for insolvency. 1933 Lah 
821 (822) LAIR V 20]. 


Section 14 — Note 1 

[1] A petition for insolvency cannot be 
withdrawn under S. 14 except with Court’s 
permission. 1925 Mad 242 (243) [A I R V 12] 
(DB). 

f2] Section 14 applies only to withdrawals 
before adjudication. After an order of adjudi¬ 
cation, the insolvency petition cannot be 
withdrawn even with leave of Court. 1956 
Trav-Co 27 (29) [(S) AIR V 43 C 7] : I L R 
(1955) Trav-Co 909 (FB) * 1910 Sind 52 (52) 
[AIR V 3] : 10 Sind L R 47. (Case under old 
Act of 1907.) 

[3] In deciding whether debtor should be 
allowed to withdraw petition for insolvency, 
interest of creditors also should be considered. 
1939 Lah 190 (191) [A I R V 26]. 

[4] Matters which have to be considered 
under S. 14 cannot be said to be matters 
arising in insolvency and S. 4 cannot be 
applied to them. 1956 Trav-Co 27 (29) [(S) 
AIR V 43 C 7] : I L R (1955) Trav-Co 909 
(FB). 

[5] Leave granted to petitioning creditors 
to withdraw petition—Non-petitioning credi¬ 
tors served with notice under S. 19 but not 
with one of intention to withdraw petition— 
Non-petitioning creditors appealing to Dis¬ 
trict Judge — District Judge remanding case 
for opportunity being given to appellants to 
object to withdrawal order held to be legal. 

1930 Lah 749 (749) [A I R V 17]. 

[6] Where an insolvency petition was with¬ 
drawn by leave of Court prior to adjudication 
as a result of compromise among the creditors 
and neither the guardian of the minor credi¬ 
tors nor any counsel had certified to the 
Court that the compromise was beneficial to 
the minors nor had the Insolvency Court 
considered the question whether the compro¬ 
mise was beneficial to the minors and the 
minors subsequently sued for full recovery of 
their dues on the ground that the compromise 
was not binding on them, it was held that 
the order granting leave^ to withdraw the 
insolvency petition did not constitute res 
judicata so far as the question whether the 
compromise was beneficial to the minors and 
was binding on them was concerned. 1950' 
Trav- Co 27 (29) [(S) A I R V 43 C 7]: I L R 
(1955) Trav-Co 909 (FB). 
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15. Consolidation of petitions. 

Where two or more insolvency petitions are presented against the same 
debtor, or where separate petitions are presented against joint debtors, the 
Court rriay consolidate the proceedings or any of them, on such terms as the 
Court thinks fit. 

[P. I., 1907—S. 8; P.T.I., 1909—S. 91.1 

16 . Power to change carriage of proceedings. 

Where the petitioner does not proceed with due diligence on his petition, 
the Court may substitute as petitioner any other creditor to whom the debtor 
may be indebted in the amount required by this Act in the case of a petitioning 
creditor. 

[P. I., 1907—S. 9; P. T. I., 1909—S. 92.] 


Section 14 — Note 1 (contd.) 

[7] Insolvency petition allowed to be with¬ 
drawn under misapprehension due to fraud— 
Revision lies. 1937 Lah 631 (631, 632) [A I R 
V 24]. 

[8] Where the Insolvency Court strikes off 
' the insolvency petition without adverting to 

S. 14 this is an error apparent on the face of 
the record and attracts the application of 

O. 47, R. 1, Civil P. C. 1955 Trav-Co 49 (50) 
[(S) A I R V 42 C 22] : I L R (1954) Trav-Co 
1042 (DB). 

[9] A withdrawal of a petition, for which 
no provision is made in the Act, cannot be 
regarded as legally equivalent to its dismissal 
by consent. (*08) 32 Bom 321 (334) (DB). 
(Case under Indian Insolvency Act (11 and 12 
Viet., c. 21).) 

[10] The effect of the withdrawal of an 
insolvency petition is only to relegate the 
parties to status quo ante , that is to say, the 
position of the parties would be as if no insol¬ 
vency petition had been filed and the credi¬ 
tors wo’uld be free to enforce their claim 
against the debtor subject to any discharge 
effected or lawful agreement made between 
them after the institution of the insolvency 
petition. 1956 Trav-Co 27 (29) [(S) AIR V 43 
C*7]:1LR (1955) Trav-Co 909 (FB). 

[11] Withdrawal of petition after vesting 
property in official assignee — The vesting 
order comes to a determination and the insol¬ 
vent’s property revests in him. (’07) 9 Bom 
L R 1006 (1009). (Case under Indian Insol¬ 
vency Act 11 and 12 Viet., c. 21*) 

[See (’08) 32 Bom 321 (334). (Application 
for withdrawal after vesting order — Suit by 
official assignee for recovery of money due to 
insolvent before orders on withdrawal appli¬ 
cation — Suit held could be continued after 
order for withdrawal which did not become 
effective to divest official assignee and revest 
property in insolvent — Case under Indian 
Insolvency Act, 11 and 12 Viet., c. 21,)] 

Section 15 — Note 1 

[1] Petitions cannot be consolidated before 
admission. 1931 Sind 65 (68) [AIR V 18] (DB) 
* 1956 Mad 157 (159) [AIR V 43 C 44].' 
(Order of consolidation must be passed after 
admission of the petition and after affording 

* opportunity to the other parties concerned of 
showing that the petition is not competent.) 

[2] Section 15 prima facie refers to the con¬ 


solidation of insolvency petitions after they 
are admitted and pre-supposes that such peti¬ 
tions are otherwise competent. 1956 Mad 157 
(159) [A I R V 43 C 44]. 

[3] Section 15 does not require that a 
formal order of consolidation should be 
passed. Express order is not necessary and 
can be inferred from the conduct of the pro¬ 
ceedings. 1956 Mad 157 (159) [A I R V 43 
C 44], 

[4] Single petition is maintainable against 
persons liable on joint debts. 1931 Lah 384 
(384) [A I R V 18]. 

SECTION 16 — SYNOPSIS 

1. Object and scope. 

2. Conditions for substitution. 

3. Limitation. 

4. Effect of substitution. 

1. Object and scope.—[1] The object of 

S. 16 is to serve as a check on the fraud of a 
creditor who has presented the application 
for insolvency and to prevent other creditors 
from being injured by the action of the 
former, who by reason of collusion or other¬ 
wise, may not diligently prosecute the peti¬ 
tion and to give the other creditors the benefit 
of the date of the original petition, no matter 
how much later be the date of their own 
introduction into the case. 1960 Andh Pra 
600 (601) [A 1 R V 47 C 192] * L946 Bom 20 
(23) [A I R V 33 C 5] : 1 L R (1945) Bom 734. 
(Object is to serve as a check on the fraud of 
either the debtor or the creditor who has pre¬ 
sented the application for insolvency.)* 1938 
Oudh 206 (207, 208) [A I R V 25J : 14 Luck 
164 (FB). (Object of S. 16 is to prevent other 
creditors from being injured by action of one 
creditor who, by reason of collusion or other¬ 
wise, may not diligently prosecute petition.)* 
1942 Mad 172 (173) [AIR V 29] : I L R (1942) 
Mad 316 (DB). 

[2] The petition filed by the first petition¬ 
ing creditor enures for the benefit of all the 
creditors of the insolvent on that date and 
any other creditor whose debt exists on the 
date of the filing of the insolvency petition 
can be allowed to proceed with the insol¬ 
vency petition as petitioning creditor (’58) 
1958-2 Mad L Jouf 530 (531) * 1953 Mad 993 
(994) [AIR V 40 C 390J. 

[3] Under S. 10, a creditor who is ag¬ 
grieved by the conduct of the petitioning 
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Section 16 — Notelfcon/dJ 
creditor can come by way of an application 
for being substituted and not for being added 
as an additional party. 1951 Mad 665 (666) 
[AIR V 38 C 201] : I L R (1951) Mad 463. 

[4] An application for substitution must be 
made only under S. 16 and not under O. 1, 
R. 10, Civil P. C. The remedy provided in the 
Act is distinct from the one provided by 
O. 1, R. 10 of the Code of Civil Procedure. 
1951 Mad 665 (666, 667) [AIR V 38 C 201] : 

I L R (1951) Mad 463. 

[5] Other creditor can be substituted at 
any time in place of original petitioner, while 
the insolvency proceedings are pending. 1929 
Rang 291 (293) [AIR V 16]: 7 Rang 785 (DB). 

[6] Substitution can be inferred from Court 
continuing proceedings on application of cre¬ 
ditor applying to be substituted under S. 16- 
Express order is not necessary. 1938 Oudh 206 
(207, 208) [AIR V 25] : 14 Luck 164 (FB). 

[7] Even where the conditions laid down 
in S. 16 are not satisfied, the Court has power 
to act under S. 151 of the Civil Procedure 
Code and order substitution when the peti¬ 
tioning creditor walks out of the scene. 1953 
Mad 993 (995, 996) [AIR V 40 C 390]. 

[8] Creditor who has been substituted in 
place of original creditor can, in his turn, be 
substituted by another creditor and so on. 

1938 Oudh 206 (208) [AIR V 25]: 14 Luck 164 
(FB). 

2. Conditions for substitution.—[1] Where 
a petitioning creditor, who is a representative 
of the whole body of creditors, comes to an 
arrangement with the debtor and seeks not to 
prosecute his application any further, his 
action amounts to a failure to proceed with 
due diligence in the highest degree and S. 16 
has to be invoked. 1955 Trav-Co 49 (51) [(S) 
A I R V 42 C 22] : I L R (1954) Trav-Co 1042 
(DB) * 1938 Oudh 101 (102) [A I R V 25] : 13 
Luck 757 * 1929 Rang 291 (293) [AIR V 16]: 
7 Rang 785 (DB). 

[2] Unless finding is arrived that petitioning 
creditor is not proceeding on his application 
with due diligence, no order of substitution 
can be made — Court allowing withdrawal 
of petition — It can be urged that Court was 
satisfied with conduct of petitioning creditor 
and did not suspect want of diligence. 1940 
Lah 470 (471) [AIR V 27]. 

[3] Where the petitioning creditor with¬ 
draws the amount deposited by the insolvent 
towards the debt and does not proceed with 
the insolvency petition and where the conse¬ 
quent annulment of the adjudication would 
result in defeating all other creditors, the 
requirements of S. 16 are satisfied. (’58) 1958- 
2 Mad L Jour 530 (531). 

[4] The substitution under S. 16 contem¬ 
plates a petition that is alive and is not dead, 
a petition that is pending and has not been 
dismissed. 1955 Trav-Co 49 (50) [(S) AIR 
V 42 C 22]: I L R (1954) Trav-Co 1042 (DB)* 
1933 Rang 251 (252) [AIR V 20]: 11 Rang 407 
(DB). 

[See 1946 Bom 20 (23, 24) [AIR V 33 C 5] : 
ILR (1945) Bom 734. (Petition under S. 9(l)(c) 
dismissed for default—Application by another 


creditor to substitute — Court has inherent 
power to restore under S. 151, Civil P. C.)] 

[But see 1953 Mad 993 (996) [A I R V 40 
C 390]. (Even where creditor’s petition is 
dismissed not for want of diligent prosecution 
but on merits and even in cases where S. 16 
cannot be invoked, the Court has power to 
order restoration and substitution under 
S. 151, Civil P. C., to meet the ends of justice 
in suitable cases.)] 

[5] When an insolvency petition filed by 
the petitioning creditor is dismissed for lack 
of due diligence on his part, it will be just and 
proper for the Court to wait for some reason¬ 
able time before a final order of dismissal for 
default is passed, with a view to enable the 
other creditors to get themselves substituted 
for the creditor who has failed to prosecute 
the petition with due diligence. Where there 
is a compromise or settlement entered into 
between the petitioning creditor and the 
debtors, as a result of which the petition is 
likely to be dismissed once for all, an oppor¬ 
tunity should be given to the other creditors 
who would like to safeguard their interests 
from being jeopardised. 1953 Mad 993 (995) 
[AIR V 40 C 390]. 

[6] Application by creditors for withdrawal 
— Order “file” made on it does not mean 
allowed to withdraw — Other creditors can 
apply for substitution. 1938 Oudh 206 (207) 
[AIR V 25] : 14 Luck 164 (FB). 

[7] Creditor’s application for adjudication 
dismissed on intimation that creditors had 
come to some arrangement with insolvent— 
Some months later another creditor applying 
to be substituted, should not be allowed to be 
substituted but be left to file fresh petition. 
1933 Rang 251 (252) [AIR V 20]. 

3. Limitation.—[1] Substitution of credi¬ 
tor after three months of act of insolvency is 
legal. 1932 All 147 (149) [A I R V 19] : 54 All 
72 (DB)* 1960 Andh Pra 600 (602) [AIR V 47 
C 192]*1953 Mad 993 (996) [AIR V 40 C 390]. 

(Substitution ordered on petition filed morg 
than five months after the dismissal of the 
insolvency application of petitioning creditor, 
after restoring the petition to file.) 

[2] When the petitioning creditor does not 
proceed with the petition, any other creditor 
can be substituted though the debt due to the 
latter had become barred by the date of 
substitution provided that it was enforceable 
on the date of the original petition. • 1960 
Andh Pra 600 (602) [AIR V 47 C 1921 * 1928 
Mad 608 (609) [AIR V 15] : 51 Mad 594 (DB). 

4. Effect of substitution.—[1] A second 
creditor who is substituted under S, 16 on the 
ground that the original petitioning creditor 
was not prosecuting with due diligence, gets 
the benefit of the date of the original petition, 
no matter how much later mav be the date 
of his own introduction into the case. The 
creditor substituted under S. 16 cannot be 
compelled to prove the qualification of the 
original creditor to file the petition. 1942 Mad 
172 (173) [A I R V 29] : I L R (1942) Mad 316 

(DB). ,,, , 

[2] The effect of substitution would be that 
the substituted creditor takes the place of the 
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1 * 7 . Continuance of proceedings on death of debtor. 

If a debtor by or against whom an insolvency petition has been presented 
dies, the proceedings in the matter shall, unless the Court otherwise orders, be 
continued so far as may be necessary for the realisation and distribution of the 
property of the debtor. 

[P. I., 1907—S. 10; P. T. I., 1909—S, 93]. 


Section 16 — Note 4 (contd.) 
first creditor ab ini'to and is entitled to pro¬ 
secute the original petition as if it was his 
own petition. 1960 Andh Pra 600 (602) $AIR 
V 47 C1921* 1929 Rang 291 (293) [AIR V 16]: 
7 Rang 785. 

Section 17 —Note 1 

Scope 

[1] The aim of the Bankruptcy Law is to 
realize and distribute the property of the 
debtor among the creditors. 1952 Hyd 80 (83) 
{AIR V 39] : I L R (1952) Hyd 196 (FB). 

[2] The death of the debtor either before or 
after adjudication does not divest the Court 
of its power to continue the proceedings so 
far as may be necessary for realisation and 
distribution of his property for the benefit of 
the general body of creditors. 1952 Hyd 80 
<83) [AIR V 39] : ILR (1952) Hyd 196 (FB) * 
1954 Mys 52 (53) [A I R V 41 C 25] : I L R 
(1954) Mys 95 (DB). (Death of the insolvent 
is no bar to the Court making orders if it 
deems fit for realisation of the property.) * 
1934 Lah 468 (471) [A I R V 21] : 15 Lah 698 
(DB) * 1930 Cal 590 (591) [AIR V 17] (DB). 

[3] Where on the death of the insolvent the 
•Court does not pass any orders in regard to 
the realisation of the property, the properties 

revert to the debtor. 1954 Mys 52 (53) [AIR 
V 41 C 25] : ILR (1954) Mys 95 (DB). 

[4] In the case of the death of a debtor, the 
provisions of S. 17 of the Act should be given 
preference over the provisions of Order 22 of 
the Civil Procedure Code. 1952 Hyd 80 (83) 
[AIR V 39] : ILR (1952) Hyd 196 ^FB). 

[5] There is a clear distinction between 

S. 17 of the Act and Order 22, Civil P. C. 
Under S. 17, the Court is given discretion to 
continue the Insolvency Proceedings so far as 
may be necessary for the realisation and dis¬ 
tribution of the debtor’s property . Order 22 
gives no such initiative to the Court in the 
matter. The Court or the receiver (when 
appointed) acting under S. 17 can bring such 
persons on record if necessary in the place of 
-the deceased for collecting tne assets of the 
insolvent for distribution irrespective of the 
question of limitation whereas proceedings 
under Order 22 are conditioned by the law 
of limitation. 1952 Hyd 80 (83) [AIR V 39] : 
ILR (1952) Hyd 196 (FB). f f 

[0] There is no law that upon the death of 
the Insolvent his legal representative should 
be brought on record in his place since the 
receiver represents the estate of the Insolvent. 

1952 Hyd 80 (87) [AIR V 39]:ILR (1952) Hyd 
190 (FB). , , . 

[7] Proceedings in matter for realisation 
and distribution of property — Section 17 
authorizes the Court by necessary implication 
to pass an adjudication order even after the 

[Vol. 13.] 2 A.M. 19. 


death of the debtor. 1954 Mys 189 (192) [AIR 

V 41 C 82] : I L R (1955) Mys 98 * 1944 Cal 
370 (371) [A I R V 31] (DB) * 1932 Lah 204 
(265) [AIR V 19] * 1928 Mad 480 (482) [AIR 

V 15] : 51 Mad 495 (DB). (Whether petition 
was by or against debtor) * 1928 Mad 476 
(477) [AIR V 15] : 51 Mad 344 (DB). 

[8] The reason why an adjudication order 
can be passed even after the death of the 
debtor is that proceedings relating to the 
matter of realization and distribution cannot 
be conducted unless there is a person in whom 
the property is vested, which vesting will 
take place only on adjudication following. 
1954 Mys 189 (192) [A I R V 41 C 82] : I L R 
(1955) Mys 98. 

[9] Death of debtor before adjudication 
but after petition—Official receiver or credi¬ 
tors can apply to set aside voidable aliena¬ 
tions. 1933 Mad 25 (27) [AIR V 20]. 

[10] Adjudication after death of debtor — 
Legal representative can enter into composi¬ 
tion. 1941 Nag 238 (238, 239) [AIR V 28J. 

Death after adjudication 

[11] Death of insolvent after vesting of 
property in receiver—Receiver is not divested 
of his property — Heirs of insolvent can sue 
to show that debt was tainted with im¬ 
morality. 1925 Lah 366 (366) [AIR V 12] 
(DB). 

[12] Property of a deceased insolvent vested 
in the receiver! although presumed to be 
ancestral, can be made exempt from sale 
after the death of the insolvent only if his 
heirs succeed in showing that the debts of the 
deceased were tainted with immorality or 
were otherwise illegal. 1930 Lah 1034 (1035) 
[AIR V 17] : 12 Lah 367 (DB). 

[13] Death of insolvent does not affect 
power of official receiver to distribute assets 
of insolvent vested in him by order of adjudi¬ 
cation. (’ll) 9 Ind Cas 633 (633) (Sind). (Case 
under Act of 1907.) 

Bight of legal representatives 

[14] There is no complete abatement of 
proceedings on death of insolvent ; appeal by 
deceased insolvent can be continued by his 
heirs. 1937 All 435 (437) [A I R V 24] : I L R 
(1937) All 616 (DB) * 1952 Hyd 80 (87) [AIR 

V 39] : ILR (1952) Hyd 196 (FB). (Insolvency 
Proceedings do not abate by reason of Insol¬ 
vent’s death.) 

[15] On the death of the insolvent during 
the pendency of the appeal in the High Court 
the right to appeal if any does survive and 
the heirs of the insolvent can contest the ad¬ 
judication in appeal. The appeal does not 
abate. 1942 Bom 159 (159, 160) [AIR V 29] : 
ILR (1942) Bum 175 (DB) * 1921 Lah 331 
(332) [AIR V 8]. 

[But see 1932 Lah 121 (121) [A I R V 19] : 

Lah 390*1928 Lah 11 (119) [AIR V 15] : 
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18 . Procedure for admission of petition. 

The procedure laid down in the Code of Civil Procedure, 1908, with respect 
to the admission of plaints, shall, so far as it is applicable, be followed in the 
case of insolvency petitions. 

, [P. I., 1907—S. 0 (1)]. 

19 . Procedure on admission of petition. 

(1) Where an insolvency petition is admitted, the Court shall make an order 
fixing a date for hearing the petition. 

(2) Notice of the order under sub-section (l) shall be given to creditors in 
such manner as may be prescribed. 

(3) Where the debtor is not the petitioner, notice of the order under sub¬ 
section (l) shall be served on him in the manner provided for the service of 

summons. 

[P. I., 1907—S. 12]. __ 


Section 17 — Note 1 ( contcl.) 

9 Lah 306 (DB). (Order being personal ap¬ 
peal abates under O. 22, R. 4, Civil P. C.).] 

Termination of proceedings 

[16] Where property has been distributed 
prior to death of insolvent proceedings ter¬ 
minate on death of insolvent. 1933 Lah 997 
(998) [AIR V 20]. 


Section 18 — Note 1 

[1] The provisions of the Code of Civil 
Procedure will not apply when there are 
other provisions in the Provincial Insolvency 
Act governing the case. 1957 Andh Pra 603 
(604) [AIR V 44 C 199]. 

[2] Petition was presented on July 3. Court 
ordered “check and file emergently’\ It was 
checked and filed on the same day. On July 7 
notice and publication were ordered— Held 
that the date of admission was July 3 and not 
July 7. Order to issue notice may constitute 
act of admission in many cases but cannot be 
a universal rule of law. 1942 Mad 88 (89) 
LAIR V 29]. 

[3] Date of admission of insolvency petition 
must be deemed to be date when Court passed 
order requiring insolvent to furnish security 
for attendance. 1940 Lah 166 (167) IA I R 
V 27] * 1936 Lah 885 (886) [AIR V 23]. . 


Section 19 — Note 1 

[1] Sub-sections (l) and (2) of section 19 
apply to applications both of creditors and 
debtors, while sub-section (3) applies to the 
application of a creditor. 1958 Raj 223 (225) 
[AIR V 45 C 73] : ILR (1958) 8 Raj 221 (DB) 
* 1926 Lah 360 (360) [AIR V 13]. 

[2] Section 19 merely provides that the date 
is to be fixed after the admission of the peti¬ 
tion; it is not necessary that it should be fixed 
at the same time or on the same date. 1930 
Lah 885 (887) [AIR V 23]. 

[3] Provisions of S. 19, Provincial Insol¬ 
vency Act are mandatory and the Court, on 
admitting insolvency petition, must issue 
notice to the creditors. 1945 Oudh 319 (320) 

[AIR V 32] (DB). . . , . 

[4] Section 19 (2) provides notice of the 

order made under S. 19 (1) fixing a date to be 
given to the creditors. The notice must refer 


to the insolvency petition in which the date is 
fixed under S. 19 (1) and since the .date that is 
fixed is in both kinds of petitions, whether by 
a creditor or by a debtor, the notice that is 
prescribed in sub-section (2) refers to both- 
kinds of petitions. 1958 Raj 223 (225) [AIR 

V 45 C 73J : ILR (1958) 8 Raj 221 (DB). 

[See however 1929 Lah 636 (637) [AIR 

V 10]. (Section 19 (2) primarily applies to 
cases where debtor is the petitioner.)] 

[5] The fact that in a creditor’s petition, 
there is, generally speaking, no mention -of 
other creditors as opposite parties in addition 
to the debtor makes no difference to the issue 
of notice under sub-section (2) in all petitions 
whether made by creditors or by debtors. 
1958 Raj 223 (225) [AIR V 45 C 73] : ILR 
(1958) 8 Raj 221 (DB). 

[6] A decision in an insolvency matter is a 
decision in rem, and as such affects not only 
the parties before the Court, but all those who 
are creditors of the insolvent and who meddle 
with his property. That is the reason why, 
even where the petition for insolvency is by a 
debtor, a general notice is prescribed by the 
Rules of the High Court in addition to the 
specific notice to the creditors named in the 
application, so that if for some reason some 
creditor is left out, he may come to know by 
general notice that his debtor has applied for 
insolvency and may appear in Court and 
contest the same as an interested person. 1958 
Raj 223 (225) [AIR V 45 C 73] : ILR (1958) » 
Raj 221 (DB). 

[7] Section 19 provides for notice being given 
to the rest of the creditors who are not before 
the Court by means of publication in the 
Gazette. 1953 Mad 993 (995) [AIR V 40 
C 390]. 

[8] Notification of petition for insolvency 
in local official Gazette is not illegal. 1926 Lah 
360 (361) [AIR V 13]. 

[See however 1940 Pat 623 (625) [AIR 
V 27], (Where it was held that such notice is 
not sufficient.)] 

[9] Private notice to all creditors (without 
general notice as required by law) is of no 
avail. 1917 Mad 203 (204) [AIR V 4] (DB). 
(Case under old Act, 1907). 

[10] Notice on agent is notice to principal 
— Debtor’s agent not raising objections as to 
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Section 19 — Note 1 (contdj 

irregularity of time etc., amounts to waiver, 

1918 Mad 144 (146) [AIR V 3] ; 39 Mad 693 

(DB). 

[11] An order of adjudication is not incom¬ 
petent merely because one of the creditors is 
a foreign sovereign not amenable to the juris¬ 
diction of the Court and mere issue of notice 
to sovereign under S. 19 (2) does not attract 
application of S. 86, C. P. C. 1940 Cal 244 
(248) [AIR V 27] : ILR (1940) 1 Cal 344 (DB). 

[12] The provisions of S. 19 are mandatory. 
Mere publication of the general notice in the 
official gazette is not enough. It must be 
served by registered post on each creditor. 
The question whether the creditor was pre¬ 
judiced or not by the non-service of the notice 
is irrelevant. Therefore where the creditor 
proves absence of notice, the Court is bound 
to allow his application for setting aside an 
ex parte order granting the debtor’s petition 
for being declared an insolvent and rehear the 
matter. 1940 Pat 623 (625) [AIR V 27] (DB) * 
1935 Lah 412 (413) [AIR V 22]. (No prejudice 
caused by absence of notice required under 
S. 19 — Order of adjudication should not be 
interfered with.) 

[13] Court must call on petitioning creditors 
to establish their right to present petition 
before ordering debtor to file inventory under 

S. 24. 1929 Lah 636 (637) [AIR V 16]. 

[14] Notice is necessary to other creditors 
in petition by one creditor to adjudge debtor 
insolvent. 1915 Mad 589 (589) [AIR V 2] 
(DB). (Case under old Act of 1907, S. 12 (3).) 

[15] In a creditor’s petition of insolvency 
the petitioner gave notices to all creditors and 
the debtor of the date fixed for hearing as laid 
down by the Madras Provincial Rules (1922) 
R. 21 (3) made under S. 79, Provincial Insol¬ 
vency Act. The actual hearing, however, was 
postponed to a later date when the order of 
adjudication was made. In the meantime 
between the date fixed for hearing and date 
on which the petition was actually heard 
R. 21 was amended so as to make service of 
notice necessary on the transferee, the transfer 
in whose favour was alleged to be an act of 
insolvency. The order of adjudication was 
made in the absence of the transferee Held 
that the petitioner had done all that was 
required of him under the existing rules, and 
the fact that the rule was amended between 
the date fixed and the date of actual hearing 
did not render additional notice necessary 
under the amendment rule and that the 
amended rule was not retrospective in that 
sense. 1946 Mad 262 (263, 264) [AIR V 33 

C 142]. , , 

[10] Where after the petitioning creditor’s 
insolvency petition was admitted and before 
the hearing date was fixed the Court called 
upon the petitioner to deposit charges and 
ordered notice to respondents and also a noti¬ 
fication to be published in the Gazette and 
where the notification appeared in the Gazette 
as prescribed by Rule 21 of the Provincial 
Insolvency Rules and the respondents who 
were debtors were also served and where the 
Court on the date fixed for hearing the peti¬ 
tion gave a week’s time for creditors, if any, 


to appear and to be heard, it cannot be con¬ 
tended that the requirements of S. 19 (2) were 
not complied with. 1953 Mad 993 (994) [AIR 

V 40 C 3901. 

[17] Rule 21 sub-r. 3 framed under the Act 
provides that in a creditor’s petition to ad¬ 
judge the debtor as insolvent, notice of the 
date fixed for the hearing of the Insolvency 
Petition under S. 19 (1) of the Act shall be 
sent by registered post to the debtor and to 
any transferee the transfer in whose favour is 
alleged to be an act of insolvency. The Rule 
is mandatory in its nature and the Court is 
bound to follow it. The failure to issue such 
notice to the transferee does not necessarily 
vitiate the proceedings or render it void. It 
merely renders the resultant order of ad¬ 
judication irregularly passed and the order 
can be got set aside by the aggrieved person 
for want of notice. 1957 Mad 299 (299) [AIR 

V 44 C 94]. 

[See however 1950 Mad 386 (386) [AIR 

V 37 C 170]. (An order of adjudication passed 
without notice to such transferees is unsustain¬ 
able and liable to be set aside, all the more so 
when the transferees who applied before ad¬ 
judication for being brought on record as 
parties so that they might object to the ad¬ 
judication of the debtor, were denied the 
opportunity to do so.)] 

[18] The effect of the failure to issue notice 
to the transferee as prescribed by R. 21 (3) 
would be that the finding arrived at by the 
Insolvency Court as to the nature of the ali¬ 
enation will not be binding on the transferee. 
1957 Mad 299 (300) [AIR V 44 C 94]. 

[19] The debtor on whom notice was served 
is precluded from urging the failure to serve 
notice on the transferee as a ground for invali¬ 
dating the order of adjudication, particularly 
so when he had not raised such objection 
before the Insolvencv Court. 1957 Mad 299 
(300) [AIR V 44 C 94]. 

[20] Rule 423 of the General Rules (Civil) 
framed by the High Court of Rajasthan provi¬ 
des for two modes of issue of notice under 
S. 19 (2). There is first a general notice to be 
issued whether there is any other creditor 
mentioned in the application filed by the 
petitioning creditor or not. In addition to this, 
provision is made for specific notice to be 
issued to creditors whose names and addresses 
are given in the petition. Only in cases where 
the names and addresses of the creditors are 
disclosed, this specific notice is to be given in 
addition to the general notice. 1958 Raj 223 
(225) [AIR V 45 C 73] : ILR (1958) 8 Raj 221 
(DB). 

[21] Section 19 (3) lays down that where 
the petitioner is not the debtor, a notice has 
to be given to the debtor also in the manner 
provided for the service of summons. Sub¬ 
section (3) was necessary inasmuch as if it 
were not there, there would be no provision 
in the Insolvency Act for notice to the debtor 
where the petition has been made by a credi¬ 
tor. 1958 Raj 223 (225) [AIR V 45 C 73] : 
ILR (1958) 8 Raj 221 (DB). 

[22] The debtor is not liable under S. 22 for 
failure to comply with processes of prohibi- 
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20 . Appointment of interim receiver. 

The Court when making an order admitting the petition may, and where the 
debtor is the petitioner ordinarily shall, appoint an interim receiver of the 
property of the debtor or of any part thereof, and may direct him to take 
immediate possession thereof or of any part thereof, and the interim receiver 
shall thereupon have such of the powers conferrable on a receiver appointed 
under the Code of Civil Procedure, 1908, as the Court may direct. If an 
interim receiver is not so appointed, the Court may make such appointment at 
any subsequent time before adjudication, and the provisions of '[this section] 

shall apply accordingly. 

[P. I., 1907—S. 13 (2); P.T.I., 1909-S. 16], 

[a] Substituted for “this sub-section” by the Repealing and Amending Act, 1939 (XXXIV 
ot 1939), S. 2 and Sch. I. 

STATE AMENDMENT 


UTTAR PRADESH ^ 

In its application to the State of Uttar Pradesh, for the existing section 20 substitute the 

following, namely— 

“20. The Court when making an order admitting the petition may, and where the 
debtor is a petitioner, shall, appoint an interim receiver of the property of the debtor and 
may direct such receiver to take immediate possession thereof, and the interim receiver 
shall thereupon have such of the powers conferrable on a receiver appointed under the 
Code of Civil Procedure, 1908, as the Court may direct. 


Where in any case an interim receiver is not appointed at the time of admitting the 
petition, the Court may make such appointment at any subsequent time before adjudica¬ 
tion and the provisions of this section shall apply accordingly. 

Explanation.— The order appointing an interim receiver may in cases where the debtor 
is not the petitioner be in respect of either the whole or a part only of the debtor s 
property.” — U. P. Act XXIV of 1954, S. 2 & Sch. [30-11-1954]. 


Section 19 — Note 1 (contd.) 
tion and injunction issued by an insolvency 
Court on a creditor’s petition at least, until he 
has due notice of the same under S. 19 (3). 
1930 Nag 237 (239) [AIR V 23] : ILR (1937) 
Nag 185 : 38 Cri L Jour 230. 


SECTION 20 — SYNOPSIS 

1. Scope and object. 

2. Appointment—Discretion of Court. 

3. Status of interim receiver. 

4. Powers of interim receiver. 

5. Setting aside sale under O. 21, R. 89, 

Civil P. C. 

6. Setting aside sale under O. 21, R. 90, 

Civil P. C. 

7. Effect of appointment. 

1. Scope and object. — [1] In an insol¬ 
vency case an order for the appointment of 
an interim receiver of the property of the 
debtor is made for the protection of the estate 
of the debtor for the benefit of the entire body 
of creditors. 1915 Cal 734 (735) [AIR V 2] : 
42 Cal 289 (DB) * 1953 Trav-Co 260 (267) 
[AIR V 40 C 95]. 

[2] Ad interim receiver should be appointed 
where property of insolvent has to be pre¬ 
served from destruction or disappearance. 

1917 Mad 945 (940) [AIR V 4] (DB). 

[3] A receiver cannot be appointed in res¬ 
pect of an insolvent’s undivided share in the 
property of the joint family of which he is a 
member. Such undivided share is not “pro¬ 
perty” as defined in the Act. 1918 Oudh 303 
(304) [AIR V5]-i- 1954 Pat 459 (463) [AIR 
V 41 C 159] : 33 Pat 185. (Resort to S. 4 can¬ 


not give possession of joint family property to 
interim receiver — Section 4 cannot override 
express provisions of S. 20.) 

[41 It is competent to the High Court in the 
exercise of its inherent powers, as a Court of 
appeal to make an ad interim order for the 
protection of the petitioner-appellant and for 
the appointment of a receiver of his assets 
during the pendency of the appeal. (*10) 11 

Cal L Jour 435 (437) (DB). 

[5] Where the receiver is clearly appointed 
under S. 50 the mere fact that the appoint¬ 
ment is determined later on as a result of the 
adjudication order being set aside, does not 
make the receiver an ad interim receiver ap¬ 
pointed under S. 20. 1938 Nag 230 (232) [AIR 
V 25], 

2. Appointment—Discretion of Court. 

[1] This section gives the Court a wide discre¬ 
tion in the matter of appointment of a re¬ 
ceiver. 1932 Bom 228 (230) [AIR V 19] (DB). 

[2] A second appeal does not lie under the 
Act from an order of the insolvency Court 
appointing a temporary receiver under S. 20 
in the case of a person against whom a peti¬ 
tion in insolvency has been presented. In such 
a case there is no question of jurisdiction in¬ 
volved. 1932 Bom 228 (230) [AIR V 19] (DB). 

[3] On creditor’s application for adjudica¬ 
tion unless the Court is satisfied that the ap¬ 
plicant for appointment has a fair chance ot 
success, no receiver should be appointed at 

his instance. 1932 Lah 643 (044) [AIR V 19] : 


L4 Lah 117 (DB). 

3. Status of interim receiver.—[1] Status 
of receiver is that of agent of owner of pro¬ 
perty or person interested therein. 1937 Mad 

589 (590) [AIR V 24]. 
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Section 20 — Note 3 (contdj 

[2] Ad interim receiver appointed under 

S. 20 —Property o£ debtor does not vest in 
receiver unless Court makes further order 
vesting property in him. 1931 Pat 70 (72) 
[AIR V 18]: 9 Pat 945 (DB). 

[3] Once the interim receiver has taken 
ossession of the property, his powers would 
e those which could have been conferred on 

a receiver appointed under the Civil P. C. He 
does not derive his power by reason of his 
appointment but in virtue of his taking posses¬ 
sion of the property under the orders of the 
Court. His appointment has not the same 
effect as the effect of the appointment of an 
official receiver after adjudication. It is only 
after adjudication that an insolvent can be 
shid to be divested of his property. Ir is only 
then and not till then that the property would 
vest in the official receiver but before the ad¬ 
judication, the debtor continues to be the 
legal owner of the property. The attachment 
of the insolvent’s property by his creditors 
cannot, therefore, be invalid on account of 
the appointment of an interim receiver before 
the attachment. 1939 Mad 438 (440) [AIR 
V 20] * 1955 Bom 170 (172) [(S) AIR V 42 
C 45] : ILR (1955) Bom 230. 

4. Powers of interim receiver.—[1] Ap- 
ointment of receiver subsequent to petition 
ut prior to adjudication purports to be under 
S. 20 and Court should direct which powers 
are to be exercised by him. 1938 Cal 182 (184) 
[AIR V 25] : ILR (1938) 1 Cal 245. 

[2] Under the provisions of S. 20 the interim 
receiver has no authority to take possession 
of properties which were not admitted to be 
the properties of the debtor. 1955 Pat 413 
(417) [AIR V 42 C 100] (DB) * 1954 Pat 459 
(403) [AIR V 41 C 159] : 33 Pat 185. 

[3] Insolvent in possession as lessee under 
mortgagee—Court cannot order delivery of 
possession to mortgagee before adjudication 
of debtor but receiver may retain possession. 
1934 Lah 1000 (1008) [AIR V 21] (DB). 

[4] Attachment by receiver—Receiver act¬ 
ing on information of creditors in attaching 
third person’s property — Objections raised 
by third persons—Receiver should stay hands 
till objection is decided. 1938 Cal 182 (180) 
[AIR V 25] : ILR (1938) 1 Cal 245 (DB). 

[5] Ad interim receiver does not possess 
powers of official receiver and has under 
S. 20 only powers of receiver appointed under 
C. P. Code. He is not clothed with even those 
powers till he takes possession of debtor’s 
property. 1920 Mad 432 (433) [AIR V 13] 
(DB). 

[dee 1928 Mad 454 (455) [AIR V 15].] • 

[6] The word ‘and’ before cl. (d), R. 1, 
O. 40, means ‘also’ or ‘in addition to’; i.e., 
powers conferred under cl. (d) are in addition 
to all or any of the powers conferred under 
0. 40, R. 1 (a), (b) or (c). Again under cl. (d) 
power can be conferred upon the receiver to 
realize property, i.e., to reduce the property 
into possession—It is obvious that this cannot 
relate to property of which the receiver has 
been put into possession. 1937 Mad 589 (590) 
[AIR V 24]. 


[7] Interim receiver can institute suit for 
recovery of debtor’s property from third 
parties with sanction of Court. 1940 Mad 202 
(203) [AIR V 33 C 113]: ILR (1940) Mad 727. 

[8] Where an interim receiver appointed 
under S. 20 takes possession of the property 
of'which the insolvent is in possession, in 
pursuance of the direction of the Court, but 
a claim of title is preferred by a third party 
to such property, the insolvency Court has 
jurisdiction to conduct a summary inquiry as 
to the sustainability of the claim even prior 
to the passing of adjudication order. The 
order passed at such an inquiry is not how¬ 
ever final and conclusive as between the 
parties to it. 1953 Trav-Co 206 (207) [AIR V 
40 C 95]. 

5. Setting aside sale under O. 21, R. 89, 
Civil P. C. — [1] Where an interim receiver 
of the insolvent’s property appointed under 
S. 20 is ordered to exercise all powers of 
owner under O. 40, R. 1 (I), Civil P. C. and 
also empowered to act under O. 21, R. 89, 
Civil P. C., to set aside the sale of the said 
immovable property after raising the neces¬ 
sary funds, his appointment divests the in¬ 
solvent of all control over the property and 
operates as an injunction restraining him 
from interfering with the possession of the 
same or taking any action in regard thereto. 
Interim receiver is competent to apply to set 
aside sale under O. 21, R. 89, as the insolvent 
would have been competent so to do but for 
the appointment of the interim receiver. 1937 

Mad 589 (589, 590, 591) [AIR V 24]. 

[2] Interim receiver under S. 20 has no 
power to act under O. 21, R. 89, C. P. Code 
in absence of Court’s order authorising him 

to so act. 1920 Mad 357 (357, 358) [AIR 
V 13]. 

6. Setting aside sale under O. 21, R. 90, 
Civil P. C. — [1] Where an interim receiver 
makes an application under O. 21, R. 90, 
Civil P. C., it cannot be considered to be an 
application under S. 47, Civil P. C. as an 
interim receiver does not represent the judg¬ 
ment-debtor for purpose of getting the pro¬ 
perty to escape execution. No second appeal 
therefore lies from an order passed on such 
an application. As to whether he is a repre¬ 
sentative of the judgment debtor for pur¬ 
poses of S. 47, Civil P. C„ is a question of 
fact. 1932 Cal 203 (204) [AIR V 19] (DB). 

[2] Interim receiver appointed under S. 20 
can apply under O. 21, R. 90, C. P. Code. 
This is all the more so when the debtor in 
charge of whose property he is placed, ks 
later adjudged insolvent. 1928 Mad 454 (45o) 
[AIR V 15]. 

7. Effect of appointment.— [1] Appoint¬ 
ment of interim receiver has not got same 
effect as vesting order or order of adjudica¬ 
tion. Its effect is that he will have such of 
the powers conferrable on a receiver appoint¬ 
ed under the Civil P. C. as the Court may 
direct. 1927 Mad 693 (695) [AIR V 14] * 
1900 Andh Pra 53 (54) [AIR V 47 C 16]. (Ex¬ 
penses incurred by him are not expenses of 
administration within S. 01 (3) of Insolvency 
Act but are covered by O. 40, R. 1, Civil 
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21. Interim proceedings against debtor. 

At the time of making an order admitting the petition or at any subsequent 
time before adjudication the Court may either of its own motion or on 
the application of any creditor make one or more of the following orders, 

namely :— 

(1) order the debtor to give reasonable security for his appearance until final 

orders are made upon the petition, and direct that, in default of giving 
such security, he shall be detained in the civil prison ; 

(2) order the attachment by actual seizure of the whole or any part of the 

property in the possession or under the control of the debtor, other than 
such particulars (not being his books of account) as are exempted by the 
Code of Civil Procedure, 1903, or by any other enactment for the time 
being in force from liability to attachment and sale in execution of a 

decree ; 

(:j) order a warrant to issue with or without bail for the arrest of the debtor, 
and direct either that he be detained in the civil prison until the 
disposal of the petition, or that he be released on such terms as to 
security as may be reasonable and necessary : 

Provided that an order under clause (2) or clause (3) shall not be made 
unless the Court is satisfied that the debtor, with intent to defeat or delay his 
creditors or to avoid any process of the Court,— 

(i) has absconded or has departed from the local limits of the jurisdiction of 
the Court, or is about to abscond or to depart from such limits, or is 
remaining outside them, or 

(H) has failed to disclose or has concealed, destroyed, transferred or removed 
from such limits, or is about to conceal, destroy, transfer or remove 
from such limits, any documents likely to be of use to his creditors in 
the course of the hearing, or any part of his property other than such 
particulars as aforesaid. 

[P. I., 1907—S.. 13]. 


Section 20 — Note 7 (contd.) 

P. C.) * 1955 Bom 170 (172) [(S) AIR V 42 
C 45] : I L R (1955) Bom 230. (Till debtor is 
adjudicated insolvent property continues to 
remain vested in debtor.)* 1954 Pat 459 (403) 
[AIR V 41 C 159] : 33 Pat 185. 

[2] Court cannot pass any order which 
may amount to the divesting of any person 
of the possession of the property who has a 
present right to retain that possession against 
the insolvent. 1934 Lah 1000 (1008) [AIR V 
21] (DB). 

[3] Powers of interim receiver include tak¬ 
ing immediate possession of property of alleg¬ 
ed insolvents but not so as to divest person 
who has present right to possession against 
insolvents of his possession; such powers 
shall be determined by Court with reference 
to O. 40, C. P. C. 1934 Lah 1000 (1008) [AIR 
V 21] (DB). 

[4] There is apparently no provision under 
which Court can make vesting order before 
adjudication, but interim receiver has very 
much same rights and liabilities as receiver. 
Section 50, applies to interim receiver so far 
as may be. 1928 Mad 454 (455) [AIR V 15], 

SECTION 21 — SYNOPSIS 

1. Scope. 

2. Clause (1). 

3. Clause (2). 

4. Clause (3). 


1. Scope. — [1] Section 21 empowers the 
Court while admitting the petition to order 
the attachment by actual seizure of the pro¬ 
perty in possession or under the control of 
the debtor. These powers are conferred on the 
Court to see that the property of the insolvent 
is not wasted or taken out of the reach of the 
Court during the pendency of the petition. 

1953 Trav Co 200 (207) [AIR V 40 C 95] (DB) 
* 1933 Cal 70 (77) [A I R V 20] : 59 Cal 1338 

(DB). l 

[2] Powers under Ss. 21 and 22 are entirely 
in the discretion of the Court and High Court 
should not in second appeal interfere with 

that discretion. 1920 Lah 300 (300) [AIR 
V 13]. 

[3] If a prisoner under arrest neglects to 
apply to be declared insolvent and is com¬ 
mitted to prison under S. 55, Civil P. C., he 
cannot obtain his release simply on the ad¬ 
mission of his subsequent petition of insol¬ 
vency under S. 13 of Act of 1907 (now S. 21) 
but only upon adjudication thereon. (’10) 4 
Sind L R 47 (48) (DB). 

2. Clause (1).—[1] Where money is depo¬ 

sited in Court by the debtor during the pen¬ 
dency of insolvency proceedings against him, 
it ought to be kept in Court and the petition¬ 
ing creditor should not be allowed to with¬ 
draw it during continuance of the insolvency 
proceedings. 1929 Rang 338 (339) [AIR V 10] 
(DB). . i ; 
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22 * Duties of debtors. 

The debtor shall on the making of an order admitting the petition produce 
.all books of account, and shall' at any time thereafter give such inventories of 
his property, and such lists of his creditors and debtors and of the debts due to 
and from them, respectively, submit to such examination in respect of his 
property or his creditors, attend at such times before the Court or receiver, 
execute such instruments, and generally do all such acts and things in relation 
to his property as may be required by the Court or receiver, or as may be 
prescribed. 


[P. I., 1907—S. 43 (1); P. T. I., 1909—S. 33 (1), ( 




Section 21 — Note 2 (contd.) 

[2] Court can demand fresh security if it is 
satisfied that security already given is insuffi¬ 
cient. 1935 Lah 148 (148) [AIR V 22]. 

[3] A security bond executed in pursuance 
of an order of Court under S. 21 (1) hypothe¬ 
cating also immovable property should be 
stamped under Art. 40, and not under Art. 57 
of Sch. I, Stamp Act. 1938 Mad 262 (263). 
[AIR V 25] : ILR (1938) Mad 460 (FB). 

3. Clause (2).—[1] The powers of attach¬ 
ment under S. 21 (2) are limited to the posi¬ 
tion before adjudication and are not as wide 
as those conferred upon a civil Court. 1939 
Nag 10 (12) [AIR V 26] : ILR (1941) Nag 
•690. 

[2] The jurisdiction given to the Insolvency 
Court under S. 21 (2) should be exercised only 
where property of the insolvent alleged to be 
absconding has to be preserved from destruc¬ 
tion or disappearance and not in order to vest 
in the ad interim receiver the properties at¬ 
tached by other Courts in execution. 1917 
Mad 945 (946) [A I R V 4] (DB). (An order 
appointing ad> interim receiver and vesting 
the insolvent’s properties in him while sale 
proceedings were going on in execution held 

* illegal.) 

[3] Attachment under S. 21 (2) is analogous 
to an attachment before judgment and the 
provision of Civil P. C., apply to such attach¬ 
ment by virtue of S. 5, Provincial Insolvency 
Act. But before ordering attachment under 
S. 21 (2) the Court must be satisfied as to 
whether the requisite conditions are present or 

not. 1938 Cal 182 (185) [AIR V 25] : I L R 
(1938) 1 Cal 245 (DB). 

[4] An attachment under S. 21 (2) is analo¬ 

gous to an attachment before judgment under 
O. 38, Rr. 5 to 12, Civil P. C. The Court is 
bound to entertain and investigate an objec¬ 
tion of a person who claims to be the owner 
of the property which the Court has attached 
as the property of the insolvent under S. 21 
(2). It is open to the objector to wait and 
appeal (under S. 22 of Act of 1907 now S. 68) 
but he is not bound to do so and can question 
the order of attachment itself. 1914 Ail 264 
(205) [AIR V 1] : 30 All 05 (DB). . 

[5] Where the debtor had not included a 
house in the schedule of assets filed by him 
and his wife claimed it as her own, it was 
held that attachment of the house by the 
•Court without adjudication into the claim of 

the wife was not legal. 1933 Cal 76 (77) [AIR 
V 20] : 59 Cal 1338 (DB). 


4. Clause (3).—[1] When the Court has 
only ordered the debtor to appear in Court to 
answer the allegations made against him, the 
penalty for his not appearing being an adjudi¬ 
cation order in the absence of the insolvent, 
the Court is not justified in issuing a warrant 
for the arrest of the debtor. 1929 Lah 808 
(808) [AIRY 16]. 


Section 22 — Note 1 


[1] The powers under Ss. 21 and 22 are 
entirely in the discretion of the Court and 
:he High Court should not in second appeal 
interfere with that discretion. 1926 Lah 360 

,300) [AIR V 13]. , , _ . 

[2] The first part of S. 22 that the debtor 
shall on the making of an order admitting the 
petition produce all account books does not 
apply when an order has been made on a cre¬ 
ditor’s petition. But the second part applies to 
both the debtor’s and creditor’s petition and 
to all stages of proceedings that follow the 
order admitting the petition, leaving it to 
the Court or the receiver to make the requisi¬ 
tion at any stage. 1934 Cal 409 (410) f A I R 

V 21] : 01 Cal 537 : 35 Cri L Jour 937 (DB). 

[3] The debtor is not liable under S. 22 on 
a creditor’s petition at least until he has due 
notice of the same. 1936 Nag 237 (239) [AIR 

V 9.^1 . T l.R (1937) Nae 185 : 38 Cri L Jour 


230. f t . 

[4] Insolvency Court has power to issue 

such processes as prohibition and injunc¬ 
tion in order to prevent alienation of his pro¬ 
perty by the debtor. 1930 Nag 237 (239) [AIR 
V 23] : I L R (1937) Nag 185 : 38 Cri L Jour 


230, 

[5] The hearing of an insolvency petition 
by the debtor is not merely a formal matter. 
The statements in the petition by themselves 
if merely repeated formally in the evidence 
are not sufficient prima facie grounds for be¬ 
lieving such statements. The truth or other¬ 
wise of the debtor’s statement that he does 
not keep account books must be found out. It 
is the duty of the Court to be satisfied prima 
facie and after following the necessary proce¬ 
dure and making the necessary investigation 
to come to a conclusion that the statements 

by the debtor are true. 1933 Pat 43 (44) [AIR 
V 201 : 12 Pat 107 (DB). 
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23* Release of debtor. 

(1) At the time of making an order admitting the petition or at any subse¬ 
quent time before adjudication the Court may, if the debtor is under arrest or 
imprisonment in execution of the decree of any Court for the payment of 
money, order his release on such terms as to security as may be reasonable and 
necessary. 

(2) The Court may at any time order any person who has been released 
under this section to be re-arrested and re-committed to the custody from 
which he was released. 

(3) At the time of making any order under this section, the Court shall 
record in writing its reasons therefor. 


24-. Procedure at hearing. 

On the day fixed for the hearing of the petition, or on any subsequent 
day to which the hearing may be adjourned, the Court shall require proof of 
the following matters, namely :— 

(a) that the creditor or the debtor, as the case may be, is entitled to present 
the petition : 

Provided that, where the debtor is the petitioner, he shall, for the 
purpose of proving his inability to pay his debts, be required to furnish 
only such proof as to satisfy the Court that there are prima facie grounds 
for believing the same and the Court, if and when so satisfied, shall not 
be bound to hear any further evidence thereon ; 


SECTION 23 — SYNOPSIS 

1* Clause (1). 

2. Clause (2). 

3. Clause (3). 

1. Clause (1). — [1] Before adjudication 
insolvent has no right to be protected unless 
he is arrested in execution of a decree. 1924 
Mad 893 (893) [AIR V 11] (DB) * 1932 Rang 
51 (51) [A I R V 19] : 10 Rang 71 : 33 Cri L 
Jour 435. 

[2] An application under this section can 
be made by a debtor after his arrest and not 
before it. 1931 Lah 121 (122) [AIR V 18]. 

[3] Pending application for adjudication, 
warrant for arrest of insolvent issued in exe¬ 
cution of money-decree—Court held had no 
power to pass ad interim protection order. 

1934 Lah 113 (114) [AIR V 211. 

[4] Magistrate passing sentence of impri¬ 
sonment under S. 488 (3) — Accused filing in¬ 
solvency petition and obtaining protection 
order — Magistrate cannot cancel sentence— 
Accused is not person under imprisonment in 
execution of decree for payment of money 
within S. 23, Provincial Insolvency Act. 1940 
Mad 697 (698) [AIR V 271 : I L R (1940) Mad 
692 : 41 Cri L Tour 785 (DB) * 1957 Trav-Co 
49 (50) [AIR V 44 C 17] : ILR (1956) Trav-Co 
1072 : 1957 Cri L Jour 392 (DB). 

[51 Debtor under arrest by order of revenue 
officer under S. 45, Burma Land and Revenue 
Act*—Revenue officer is not Court—Insolvency 
Court has no jurisdiction to release debtor. 
1928 Rang 81 (82) [AIR V 15] : 5 Rang 806 
(DB). 

[6] Where a person is arrested under the 
orders of the manager, Encumbered Estates 
under S. 10, Sind Encumbered Estates Act 
read with S. 157, Bombay Land Revenue Code 
the Insolvency Court has no jurisdiction to 


grant him an interim order of protection as he^ 
is not under arrest in execution of a decree of 
any Court for payment of money. 1927 Sind 
123 (124) [A I R V 14] : 22 Sind L R 24 : 28- 
Cri L Jour 194 (DB). 

2. Clause (2).—[1] Debtor succeeding in 
avoiding arrest before judgment on the state¬ 
ment that he had more than sufficient assets- 
to pay oft his debts but arrested after decree— 
Shortly after debtor filing iusolvency petition* 
and obtaining interim protection — Order 
directing re-arrest under S. 23 (2) held pro-, 
per. ( : 34) 1934 Mad W N 1144 (1146) (DB). 

3. Clause (3).—[1] The provisions of the- 
section are not mandatory but the Court is- 
bound to record its reasons in writing for 
refusing to release the petitioner. 1924 Pat 

559 (560) LAIR V 11] : 3 Pat 543 (DB). 

_ * 

SECTION 24 — SYNOPSIS 

1. Sub-section (1). 

2. Inability to pay debts—Proviso to sub¬ 

section (1) (a)* 

3. Examination of debtor—Sub-section (2). 

4. Time for further evidence — Sub-sec¬ 

tion ! 3). 

5. Non-compliance with the provisions of 

the section—Effect. 

1. Sub-section (1).-—[1] On an applica¬ 
tion by the creditor for debtor’s adjudication 
as insolvent it is the duty of the Court to- 
enquire whether the debtor owed the peti¬ 
tioning creditor Rs. 500 or more, and also- 
generally to follow the procedure laid down 
in S. 24. 1926 Lah 638 (639) [AIR V 13]. 

[2] The scope of inquiry preliminary to- 
the order of adjudication is indicated in Ss. 10* 
and 24. The insolvency Court has no power 
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(b) that the debtor, if he does not appear on a petition presented by a credi¬ 

tor, has been served with notice of the order admitting the petition; and 

(c) that the debtor has committed the act of insolvency alleged against him. 

(2) The Court shall also examine the debtor, if he is present, as to his con¬ 
duct, dealings and property in the presence of such creditors as appear at the 
hearing, and the creditors shall have the right to question the debtor thereon. 

(3) The Court shall, if sufficient cause is shown, grant time to the debtor or 
to any creditor to produce any evidence which appears to it to be neeessary 
for the proper disposal of the petition. 

(4) A memorandum of the substance of the examination of the debtor and of 
any other oral evidence given shall be made by the Judge, and shall form part 
of the record of the case. 

[P. I., 1907—S. 14; P. T. I., 1909-Ss. 13 (2), 90 (3).] 


Section 24 — Note 1 (contd.) 
to enquire into the correctness of the parti¬ 
culars of the claims furnished under S. 13 (1) 
(d) and has no power to direct deletion of 
any of the items included in such particulars. 
Before making the order of adjudication the 
Court has no power to enquire what debts 
are provable in insolvency. 1957 Cal 16 (10) 
[AIK V 44 C 5.] 

[3] Having regard to the entire scheme of 
the Act and the fact that all matters are open 
for determination by the Insolvency Court 
and there is no provision for trial of any 
issue by a regular suit fas there is in the 
Presidency Towns Insolvency Act or the 
English Bankruptcy Act) the insolvency 
Court has no option but to try all the matters. 
Further, the insolvency Court has to deter¬ 
mine whether the creditor’s application is 
proper or not and to dismiss it if it is not; and 
for this purpose the inquiry, though sum¬ 
mary, has to be made. Insolvency Court can¬ 
not leave the matter suspended for years and 
refer the applicant to a regular suit if it finds 
that the complicated pleas of law and facts 
are involved. Such is not the intention to be 
gathered from the Act as a whole. 1953 Nag 
189 (191) [AIR V 40 C 09] : ILR (1953) Nag 
008. (AIR 1935 Bom 80, Dissented from ; AIR 
1941 Mad 895, Foil.) 

[But see 1935 Bom 80 (82) [AIR V 22] : 
59 Bom 101]. (Where a creditor presents an 
application, and the debtor challenges the 
creditor’s right to apply, the Insolvency 
Court, under S. 24, will ask for proof 
from the creditor as to his right to apply and 
is entitled to go into that question. But it 
does not follow therefrom that the Insolvency 
Court must decide every question connected 
with it or which may incidentally arise from 
it, and cannot refer the parties to a regular 
suit in any case, if it is of opinion that a 
complicated question of fact or law arises 

therein.)] 

[4] Where a debt is alleged and it is denied 
by a debtor the duty of the insolvency Court 
is to examine into the existence of the debt. 
It cannot refer the creditor to another civil 
suit. Under the Insolvency Act the Court has 
ower to enquire into the genuineness of the 
ebts denied by the debtor, and that power 
extends to judgment debts also. The enquiry 
may be made at the instance of the Official 


Receiver or the debtor himself. This does not, 
however, mean that the Court is bound to 
enquire into the allegations of the debtor in 
every case. There may be a case in which the 
debt was contested in a regular suit and up¬ 
held. The debtor in such a case cannot ask 
the insolvency Court to re-investigate the 
matter on the same allegations. 1954 Nag 33 
(35; [AIR V 41 C 10] : ILR (1953) Nag 025. 

[5] Where a person presents an insolvency 
petition claiming to be a creditor of the 
debtor, it is open to another creditor of the 
debtor to contest the petition on ground that 
the petitioner is not a creditor at all. 1936 
Lah 499 (500) [AIR V 23]* 1957 Andh-Pra 
603 (604) [AIR V 44 C 199]. (It is not neces¬ 
sary to add him as a party under the terms 
of Order 1, rule 10, Civil Procedure Code. 
When the Provincial Insolvency Act itself 
has made adequate provision the provisions 
of the Code of Civil Procedure will not 
apply.) 

[0] An order of the Court rejecting an 
insolvency petition on the ground that the 
petitioning creditor had not proved his right 
to present the petition would not operate as 
res judicata against other creditors. 1928 Sind 

121 (124) [AIR V 15] : 22 Sind L R 105 (DB). 

[7] The mere fact that the debtors are un¬ 
able to pay their debts amounting to more 
than Rs. 500 is insufficient to justify an 
adjucation order against them because bef°re 
adjudicating a person insolvent Court has to 
record a definite finding that he has commit¬ 
ted an act of insolvency as defined in S. 6. 

1929 Lah 239 (240] [AIR V 10]. 

[81 In insolvency proceedings by creditor, 
burden of proving that mortgage was fraudu¬ 
lent or without consideration lies upon the 

creditor. 1934 Rang 242 (242) [AIR V 21] 

y [See also 1901 Madh-Pra 15 (21) [AIR V 
48 C 11]. (The burden on the petitioning cre¬ 
ditor is discharged as soon as it is shown 
that the property stood in the name of the 
debtor. It is then for the transferee to show 
that he was the real owner and the debtor 
was only a benamidar.)] 

[9] Evidence of other acts of preference 
committed by the debtor shortly before and 
shortly after the particular act of preference 
alleged as an act of insolvency, is admissible. 

1930 Mad 275 (275) [AIR V 2*3]. 
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[10] Where the insolvent himself gives 
evidence saying that he is unable to pay the 
debts and where the situation is as if he is 
himself the petitioner, there is no purpose in 
closely scrutinizing the acts of insolvency. 

1925 Mad 4S3 (483) [AIR V 12] (DB). 

[11] The decision of the District Judge in 
an insolvency application declaring the sale 
to be fraudulent and amounting to act of 
insolvency is not binding on the vendee who 
was not a party to the proceedings and can 
be challenged by him when the Receiver 
applies under S. 53 for annulment of the sale. 
1960 Punj 24 (25) [AIR V 47 C 10]. 

2. Inability to pay debts— Proviso to 
sub-section (1) (a).—[1] On the day of the 
hearing of petition by a debtor no elaborate 
enquiry should be undertaken into the genui¬ 
neness of the debts mentioned or the dealings 
of the petitioner with his property, but only 
yrima facie proof of the right of the peti¬ 
tioner to present the petition should be 
required. 1929 Lah 87 (88) [AIR V 16]* 1932 
Cal 817 (817) [AIR V 19] : 59 Cal 1279 (DB)* 
1930 Lah 75 (75, 76)* [AIR V 17]* 1930 
Lah 644 (645) [AIR V 17]. (Section 24 does 
not contemplate a searching enquiry.) 

[2] In a case where a debtor’s application 
for being adjudged an insolvent is not con¬ 
tested by the creditors and the Judge is 
satisfied that the debtor is unable to pay his 
debts, he need not hear further evidence. 
But where the debtor’s application is con¬ 
tested by the creditors then it is not proper 
for the :Judge to ride roughshod over the 
rights of the creditors and say that he is 
satisfied from the debtor’s statement alone 
about his inability to pay his debts and that 
he is not going to hear the creditors or enter¬ 
tain their evidence on that point. It is true 
that he need not make an elaborate or sear¬ 
ching enquiry at this stage, but he must give 
hearing and equal opportunity to both the 

parties. 1957 Raj 354 (355) [AIR V 44 C 133]: 
ILR (1957) 7 Raj 287. (AIR 1933 Pat 43 and 
AIR 1936 Rang 108, Bel. on.) 

[3] In the summary enquiry under S. 24, it 
is not proper to go into the question whether 
the debts mentioned are real debts but the 
■Court has to see whether prima facie the 
person applying to be adjudicated insolvent 
is unable to pay his debts; the mere fact that 
some of the debts entered in the petition 
are fictitious would not, by itself, justify an 
order of dismissal of the petition, though it 
could be taken into consideration at the time 
of discharge. 1938 Lah 490 (491) [AIR V 25]: 
ILR (1938) Lah 535 (DB) * 1915 All 455 
(455) [AIR V 2] (DB)* 1927 Cal 69 (70) 
[AIR V 14] (DB) * 1930 Lah 644 (645) [AIR V 
171* 1930 Lah 738 (738) [AIR 17] * 1929 
Lah 49 (49) [AIR V 16]. 

[See however 1933 Lah 629 (630) [AIR 
V 20]. 

[4] If there are prima facie grounds for 
believing that the person who applies for 
adjudication is unable to pay his debts, the 
•Court should not hold an inquiry for the 
purpose of determining whether some of the 


debts mentioned in his petition are real debts 
or whether there has been fraudulent con¬ 
cealment of his property or whether he has 
transferred his property benami to defraud 
his creditors. 1934 Cal 27 (28) [AIR V 21] 
(DB)* 1961 Orissa 91 (92) [A I R V 48 C 39]. 
(It is only at the stage of making the order 
of discharge that the question as regards 
the concealment of property or the question 
of the debtor being guilty of any fraud or 
fraudulent breach of trust can be raised and 
it is only at that stage that the creditors are 
entitled to adduce evidence on these points.)* 
(’30) 31 Pun L R 1016 (1016). (The Court can¬ 
not calculate the value of the assets and 
liabilities and enquire as to whether the 
assets are sufficient to discharge the debts or 
to determine whether the debts are ficti¬ 
tious.)* (T3) 36 Mad 402 (407, 408) (DB). 

[5] Ordinarily, the question of benami can¬ 
not be and should not be gone into in a 
proceeding for adjudicating the debtor as 
insolvent, none the less it does not debar a 
Court from looking into the conduct of the 
debtor and to see as to whether really he is 
in a position not to pay the debts as alleged 
by him. While coming to this satisfaction 
on prima facie evidence, the Court can look 
into the attending circumstances and the 
conduct of the debtor. It is not a case of 
going into the question of benami nature of 
the transaction if from the answers given by 
the debtor in cross-examination the Court 
comes to the conclusion that the debtor pur¬ 
ported to bring into existence a sale deed 
transferring his half share in the ancestral 
house in favour of his younger brother in 
order to defraud the creditors. 1960 Pat 522 
(522) [AIR V 47 C 175]. . 

[6] In the case of a debtor’s petition the 
courtis bound to require proof of the fact that 
the debtor is entitled to present his insolvency 
petition under S. 10 (1) of the Act. Where the 
debts mentioned in the insolvency application 
are challenged by a creditor as fictitious, 
it is the duty of the debtor to examine the 
creditors concerned or to take steps to get 
the handnotes produced in court. It is not 
sufficient for the debtor merely to repeat the 
statement in the petition in his evidence in 
court for discharging his obligation under the 
proviso to S. 24 (1) (a). 1958 Pat 528 (530) 
LAIR V 45 C 168]. (AIR 1933 Pat 43, Applied .) 

[7] Where an application for adjudication 

as insolvent is made, before adjudicating an 
applicant to be an insolvent, the Court is re¬ 
quired to be ^satisfied that he is not in a 
position in fact to pay his debts. The Court 
is not bound to accept statement of petitioner 
but is required to investigate facts for itself. 
The duty of the Court is to be satisfied prima 
facie that is, after following the necessary pro¬ 
cedure and making the necessary investiga¬ 
tion to come to a conclusion that the state¬ 
ment by the debtor is true. 1934 Pat 97 (97) 
[AIR V 21]: 12 Pat 866 (DB). , , _ . 

[See also 1937 Pat 62 (63) [AIR V 24] (DB).] 

8] In insolvency proceedings, at the stage 
of adjudication, the Court is enabled to deal 
summarily with the opposition by the credi¬ 
tor, that is to say, the Court must listen to 
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such evidence as the debtor may care to 
adduce and the debtor may be cross-exa¬ 
mined, and if the Judge is satisfied after such 
hearing, he may reluse to hear any further 
evidence and may grant the adjudication. 
But if the Court is inclined to hear any evi¬ 
dence presented by the creditor, he is entitled 
to hear such evidence, lie may, if he likes, 
hear the evidence and may hear as much 
evidence as he may think fit in the circum¬ 
stances which will vary, of course, according 
to the difficulty of the case. 1930 Pat 18 (19, 
20) [AIR V 23] : 15 Pat 177 (FB). (AIR 1927 
Pat 188 and view of Sahai J. in AIR 1928 Pat 
477 held wrong.) 

[9] The fact that the petitioner is acting 
mala fide by keeping back account books 
does not arise at the initial stage at all. Where 
the petition is dismissed merely because the 
Court suspects that there were account books 
which the petitioner has not produced before 
it the Court commits a material irregularity 
and the order is open to be interfered with in 
revision 1936 Pesh 102 (102, 103) [AIR V 23] 

[10] In dealing with an application for 

adjudication of insolvency the Court should 
•enquire into the present value of the pro¬ 
perties which are available for meeting the 
liabilities of the debtor and decide whether 
having regard to proviso (a) to this section, 
the debtor has proved his inability. 1928 Nag 
226 (227) [AIR V 15] * 1924 Cal 430 (437) 
[AIR V 11] (DB). , • 

[11] Where a debtor applied to be adjudi¬ 
cated an insolvent, and the creditors con- 
• tended that though the debtor had been 
arrested once in execution, yet there was no 
reason to believe that he was unable to pay his 
debts, or anything more than unwillingness to 
pay his debts, although the Court under S. 24 
<1) (a), is not bound to do so, yet it is entitled 
to hear further evidence. In fact under such 
circumstances, the Court is bound to take the 
evidence tendered to it and to pass orders 
refusing to adjudicate the petitioner if neces¬ 
sary. 1930 Rang 108 (109) [AIR V 23] (DB). 

[12] There is nothing in this section to the 
effect that the Court, if not satisfied with the 
examination of the debtor can proceed to dis¬ 
miss the petition without any rebuttal. 1929 

Lah 49 (49) [AIR V 10]. 

[13] Mere fact that the debtor has large pro¬ 
perties is no ground to hold that he is able to 

)ay his debts. 1928 Mad 1193 (1193, 1194) 
AIR V 15]. 

[14] It is not necessary in order to establish 
petitioner’s inability to pay his debts to 

>rove that value of his assets is less than his 
Liabilities. 1929 Lah 87 (88) [AIR V 16]. 

[15] The summary enquiry under S. 24 as 
to whether a debtor is entitled to present a 
petition has nothing to do with S. 4 of the 
Act which section only comes into play after 
adjudication in disputes between the debtor’s 
■estate represented by a receiver and the 
elaims of one or all of his creditors. Hence 
a finding in an enquiry under S. 24 that a 
.certain debt is fictitious is not final and does 
not operate as res judicata under S. 4 of the 
Act. 1938 Lah 490 (491: [AIR V 25] s ILR 


E 


f, 


1938) Lah 535 (DR) * 1955 Pat 413 (418) 
AIR V 42 C 106] (DR). (AIR 1938 Lah 490 
(492), Bel. on.) 

[16] Where a person applied to he adjudi¬ 
cated an insolvent and deposed to his inabi¬ 
lity to pay his debts and the Court did not 
disbelieve him: 

Held, that he had established a prima facie 
case and that the application should not be 
rejected. 1927 Rang 329(329) [AIR V 14] (DR). 

[17] Where an insolvent has admitted the 
debt due to the creditor (petitioner) and the 
lower Court has not considered it necessary 
to frame an issue and call for further proof, 
it is open to the District Judge in appeal to 
frame an issue on the point and to remand 
the case for further evidence if he thinks fit 
to do so. But he is not justified in dismissing 
the petition without giving the petitioner an 
opportunity to produce proof of his debt. 

1934 Lah 128 (128) [AIR V 21] (DB). 

[18] In the case of a debtor’s petition for 
adjudication when a creditor is able to prove 
to the Court that in fact the debtor was not 
unable to pay his debts and on the strength 
of it the Court dismisses the petition, it can¬ 
not be said that the Court had gone beyond 
the requirements of law. (’46) 1946 Ouuh 

w N (H C) 97 (98). (AIR 1933 All 841, Foil.) 

3. Examination of debtor — Sub-section 
(2). — [1] Sub-section (2) is mandatory and if 
the debtors are present in Court there is an 
obligation on the Court to examine them and 
failure to do so would vitiate the order of 
adjudication. 1927 Cal 32 (33) [AIR V 14] 
(DR)*(’55) 8 Sau L R 21 (24). (The examina¬ 
tion cannot be dispensed with merely on the 
ground that the facts are admitted by the 
debtor. The debtor’s admission will not bind 
the opposing creditor and if the examination 
is dispensed with the opposing creditor will be 
deprived of his right to question the debtor 
and to prove in a given case that the admis¬ 
sion is made collusively.)*1926 Cal 2b4 (2o5j 
[AIR V 13] (DR). (The burden is on the 
debtor to show that the debtor was present.)* 
1930 Lah 746 (746) [AIR V 17] * 1917 Lah 
354 (354) [AIR V 4]*193o Pesh lo9 (140) [AIR 
V 22] (DB). (The section does not distinguish 
between debtors’ and creditors’ petitions.) 

[But see 1937 Nag 226 (227) [AIR V 24] : 
ILR (1939) Nag 463. (Failure to examine the 
debtor when the petition is presented by a 
creditor does not invalidate the subsequent 
proceedings unless it can he shown that the 
debtor has been prejudiced by the omission.)* 

1932 Rang 67 (68) LAIR V 19] : 10 Rang 18/ 

(DB). (Unless the debtor is prejudiced, iailuie 

to examine the debtor as provided m 5. -4= 
does not ipso facto vitiate the adjudication 

order.)] , , . i i • e o a 

[2] The procedure laid down in 8. 24 

sub-s. (2) is to be adopted as a preliminary to 
the decision as to whether to giant the peti¬ 
tion or not and, therefore, the matters dis¬ 
closed bv that procedure are material to be 

taken into consideration. 1933 Pat 43 (44) 
[AIR V 20] : 12 Pat 107 (DB). 

[ 3 j Section does not say that debtor must 
be examined after the examination of credi- 
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25. Dismissal of petition. 

(1) In the case of a petition presented by a creditor, where the Court is not 
satisfied with the proof of his right to present the petition or of the service on 
the debtor of notice of the order admitting the petition, or of the alleged act 
of insolvency, or is satisfied by the debtor that he is able to pay his debts, or 
that for any other sufficient cause no order ought to be made, the Court shall 

dismiss the petition. 

(2) In the case of a petition presented by a debtor, the Court shall dismiss 
the petition if it is not satisfied of his right to present the petition. 


[P. L, 1907—S, 15 (1); P. T. I., 1909 

Section 24 — Note 3 fcontd.) 
tor’s witnesses. Creditors can prove their 
right to present petition even by examination 
of the debtor; examination of creditor’s wit¬ 
nesses before the debtor’s examination is not 
necessary. (’42) 1942 Nag L Jour 409 (411) 
(DB). 

[4] It is the duty of a petitioner who is a 
debtor to put himself in the witness-box and 
to give a full account of his conduct, dealings 
and property in the presence of such of his 
creditors as are present; and such creditors 
have a right to question him thereon. 1929 
Lah 87 (87) [AIR V 16]. 

[5] It is for the Court under S. 24 (2) itself 
to examine the debtors as to their conduct, 
dealings and property besides hearing the 
evidence which the parties wish to produce. 

1929 Lah 49 (49) [AIR V 10]. 

[6] In the case of a petition presented by a 
creditor although the act of insolvency may 
have been proved it is not open to the Court 
merely on that fact proved to adjudge the 
debtor an insolvent. The Court must examine 
the debtor as to his property, conduct and 
dealings and his ability to pay his debts. 

1930 Lah 855 (855) [AIR V 17]. 

4. Time for further evidence—Sub-sec¬ 
tion (3)- — [1] Whether witnesses are or are 
not present it is incumbent on the Court to 
examine the debtor who applies to be declar¬ 
ed an insolvent when it declares its intention 
of hearing the petition. It is after the exa¬ 
mination of the debtor in the presence of the 
creditors that the Court has to consider 
whether sufficient cause has been shown to 
grant time to procure further evidence. 1926 

Lah 508 (508) [AIR V 13]*(’12) 9 All L Jour 
233 (233, 234) (DB). 

[2] The debtor or creditor asking for time 
must show sufficient cause to induce the 
Court to extend time. The debtor can show 
that he would satisfy all his creditors in a 
short time. The creditor can also show that 
the application for adjudication is bogus. 

(T3) 30 Mad 402 (400, 407) (DB). 

[3] Creditor’s application to declare debtor 
inso vent — On the date fixed for hearing 
petition some of the creditors applying for 
time to produce account books of the insol¬ 
vent—Some creditors not served with notice— 
On adjourned date books not produced 
though the creditors could have done so — 
Judge refusing further adjournment examining 
the debtor who made a statement that he was 
unable to pay his debts and had actually 
compounded with the creditors — Held that 


S, 13 (4).] _ 

the statement by debtor was ample proof of 
the act of insolvency entitling the creditor to 
file the petition. Held also that the Court 
was justified in refusing the adjournment 

asked for. (T3) 18 Ind Cas 729 (729, 730) 
(DB) All). 

[4] The finding of the Lower Court hold¬ 
ing that there was no sufficient cause within 
the meaning of S. 24 (3) is one of fact and is 
binding in second appeal.1955 N UC (Ajmer) 
774 [AIR V 42]. 

5. Non-compliance with the provisions 
of the section — Effect. — [1] Order of adju¬ 
dication passed without observing procedure 
laid down in sub-sections (2) (3) (4) of Act is 
bad in law and inoperative. 1910 Lah 400 

(406) [AIR V 31*055) 8 Sau L R 21 (24) (Non¬ 
comp iance of S. 24 (2)). 

SECTION 25 — SYNOPSIS 

1. Creditor’s petition. 

2. “Any other sufficient cause.” 

3. Debtor’s petition. 

4. Dismissal of petition—Effect. 

5. Appeal. 

6. Revision. 

1. Creditor’s petition —[1] When an act 
of insolvency is alleged, the Judge must first 
satisfy himself whether the creditor is a cre¬ 
ditor for the amount alleged or for a sufficient 
amount to justify a petition under the Act. 
The Court must then be satisfied of the ser¬ 
vice on the debtor of the order admitting- the 
petition. It must then be satisfied or express 
its dissatisfaction, for adequate reasons with 
the alleged act or acts of insolvency. It must 
then consider whether it has been satisfied 
by the debtor that he is able to pay his 
debts and when the learned Judge has co ne 
to all the necessary findings on the issues 
indicated above and he still finds that there 
is prima facie ground for making an order 
against the insolvents he must consider whe¬ 
ther there is any other sufficient cause why 
no order should be made. If on the other 
hand he has found that the issues have not 
been made out against the insolvents he will 
dismiss the petition without considering any 
other sufficient cause. But he must take either 
one or the other of those two courses. If 
when the Act is properly administered, the 
surrounding circumstances of the case justify 
an order being made independently of the 
sufficient cause then the court of appeal has a 
right to overrule the finding of the learned 
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Judge on the question of sufficient cause even 
though it is merely a question of discretion. 
1924 All 688 (687, 888) [AIR V 11] : 46 All 
713 (DB). 

[21 The Provincial Insolvency Act does 
contemplate an enquiry by the Insolvency 
Court as to the existence of a debt; hence the 
dismissal of an insolvency petition on the 
ground that it cannot be granted until peti¬ 
tioning creditor had proved his claims in a 
regular suit, was held wrong in law. 1927 
Lah 111 (111) [AIR V 14] * 1954 Nag 33 (34) 
[AIR V 41 C 10] : ILR (1953) Nag 625. (AIR 
1953 Nag 189, Bel . on.) . 

[3] The question whether the relation of 
debtor and creditor exists between the peti¬ 
tioning creditor and the debtor sought to be 
adjudged insolvent is a question expressly 
and explicitly for the decision of the Insol¬ 
vency Court. The Insolvency Court has no 
discretion to refuse to decide that question 
and to refer the parties for the decision of it 
to a different tribunal. 1941 Mad 895 (896) 
[AIR V 28] : ILR (1942) Mad 147 (DB). 

[4] Regard being had to the entire scheme 
of the Act and the fact that all matters are 
open for determination by the insolvency 
Court and there is no provision for trial of 
any issue by a regular suit the insolvency 
Court has no option but to try all these mat¬ 
ters. Further the insolvency Court has to 
determine whether the creditor’s application 
is proper or not and to dismiss it'if it is not; 
and for this purpose the inquiry though sum¬ 
mary has to be made. The insolvency Court 
cannot leave the matter suspended for years 
while the matter is being fought out elsewhere. 
1953 Nag 189 (191) [AIR V 40 C 69] : ILR 
(1953) Nag 608. (AIR 1935 Bom 80, Dissented 
from and AIR 1941 Mad 895, Foil.) 

[5] The Insolvency Court has power to 
enquire into the genuineness of the debts 
denied by the debtor and that power extends 
to judgment-debts also. But the Court is not 
bound to investigate into the allegations of 
the debtor in every case. A debtor who has 
contested a debt in a regular suit cannot ask 
the insolvency Court to re-investigate the 
matter on the same allegations after the debt 
had become judgment debt. 1954 Nag 33 (35) 
[AIR V 41 C 10] : ILR (1953) Nag 625. 

[6] A proceeding in insolvency is a proceed¬ 
ing in rem which binds not merely the parties 
to the proceeding but third parties as well, 
and it is extremely doubtful whether an 
adjudication order can be grounded entirely 
on a petition of compromise filed on behalf of 
the petitioning creditor and the debtor. At 
the most, it can be said that the petition of 
compromise can be looked upon as with¬ 
drawal of objection by the debtor to the 
application for insolvency presented by the 
creditor. On such petition being filed, the 
proceeding can take the shape of ex parte 
proceeding, but even then evidence must be 
adduced before the Court, and the Court must 
be satisfied upon such evidence that the con¬ 
ditions required by law lor adjudging a debtor 
insolvent were fulfilled. (’48) ILR (1948) 1 
Cal 131 (133) (DB). 


[7] Under S. 25, sub-s. (1), in the case of 
petition presented by a creditor, the Court 
shall dismiss the petition if it is satisfied by 
the debtor that he is able to pay his debts. 
Consequently, it is essential that the District 
Court should come to a finding as to whether 
the debtors are able to pay their debts or not. 
1936 Rang 26 (27) [ArR V 23] : IS Rang 717 * 
1939 Lah 349 (352) [AIR V 20] : ILR U939) 
Lah 408 (DB). 

[8] Under the Provincial Insolvency Act, 
the creditor need do no more than prove his 
right to present the petition and the alleged 
act of insolvency and adjudication must I ollow 
unless the Court is satisfied by the debtor 
that he is able to pay his debts. 1938 Mad 489 
(489, 490) [AIR V 25] (DB). 

[9] A creditor presenting a petition need 
not aver in his petition that the debtor is 
unable to pay his debt. The ability to pay 
his debt is one of the grounds under S. 25 on 
which the Court may dismiss the petition. 
If such issue is raised it is for the benefit of 
the debtor and the onus of satisfying the 
Court that he is able to pay his debts is on the 
debtor. 1949 East Pun) 359 (361) [AIR V 36 
C 90] * 1930 Lah 592 (595) [AIR V 17]*1937 
Nag 127 (128) [AIR V 24]. 

[10] The scheme of S. 25 is that a debtor, in 
order to escape adjudication on a well-found¬ 
ed petition and act of insolvency, must satisfy 
the Court that he has a present ability to 
pay his debts. It is not sufficient for him to 
show that his assets exceed his liabilities and 
that he will be able to pay in the more or less 
distant future. 1936 Mad 275 (276) [AIR 

V 23] * 1939 Lah 349 (351, 352, 354) [AIR 

V 20] : ILR (1939) Lah 408 (DB) * 1937 Nag 
127 (128) [AIR V 24]. 

[See also 1954 Mys 189 (192) [AIR V 41 
C 82] : ILR (1955) Mys 98. (JWrf, that the 
finding of the Courts below that the debtor 
might have had slightly more assets than 
liabilities was not only not correct but was 
not even a very relevant circumstance to be 
taken into account while deciding whether 
the debtor was able to pay his debts.)] 

[11] Where there is no evidence on record 
to the effect that the debtor is possessed of 
sufficient property with which he might be 
considered to pay off his debts, an order of 
adjudication should be passed. (’28) 5 Oudh 
W N 964 (900, 967) (DB). 

[12] Ground that debtors are not unable to 
pay t ieir debts is not open to debtors’ trans¬ 
feree but only to debtors. 1929 Lah 79 (80) 
[AIR V 10]. 

[13] A Judge in dismissing a petition for 
adjudication should indicate one of the 
grounds set forth in the section as that on 
which he purports to act. (’12) 15 Cal L Jour 
631 (632) (DB). 

[14] Under S. 8 (5) (b), it is an act of insol¬ 
vency if the debtor makes a transfer of his 
property or of any part thereof with intent to 
defeat or delay his creditors. Therefore, when 
the District Judge finds that he had commit¬ 
ted an act of insolvency, he has no jurisdic¬ 
tion to decide whether he owns sufficient pro¬ 
perty to pay his creditor. It is entirely besides 
the mark in determining that he ought to be 
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adjudged or not. 1937 Lah 618 (619) [AIR 

v 

[15] Where in a creditor’s petition for ad¬ 
judicating the debtors as insolvents, the alle¬ 
gations made against them consist of an 
incomprehensible mixture of els. (b) and (c) 
of S. 6, and the petition is so framed that it 
cannot be ascertained whether it alleges that 
the applicants had made a transfer of part of 
their property with intent to defeat or delay 
their creditors jointly, or whether they had 
made a transfer of property which would be 
void as fraudulent preference, if they were 
adjudged insolvents, the petition should be 

dismissed. 1937 Rang 189 (190) [AIR V 24]. 

[16] One of the several creditors made an 
application to have the debtor declared insol¬ 
vent. The debtor appeared and made a certain 
statement which went to prove that he had 
committed an act of insolvency. No other 
proof was given and the debtor was declared 
insolvent — Held, that the statement made by 
the debtor was ample proof of the act of 
insolvency and the right of the creditors to 
file the application. (T3) 18 Ind Cas 729 (730) 
(DB) (All). 

2. “Any other sufficient cause.” — 

[1] The words “for anv other sufficient cause” 
in S. 25 cannot be taken to override an ex¬ 
press provision of law, especially on question 
of procedure. S. 5 states that subject to the 
provisions of the Act, the Court, in regard to 
proceedings under it, shall have the same 
powers, and shall follow the same procedure 
as it has and follows in the exercise of original 
civil jurisdiction. Where the documents are 
not either in the possession or power of the 
creditor, the Court has no jurisdiction to pro¬ 
ceed under O. 11, R. 21, Civil P. C. and if it 
cannot proceed under that rule, it cannot pro¬ 
ceed under the general provisions of S. 25. 
When the Court dismisses the creditor’s peti¬ 
tion on this ground, it acts without jurisdic¬ 
tion. 1936 Nag 130 (131) [AIR V 23] : I L R 
(1936) Nag 142. 

[2] The dismissal of a creditor’s petition by 
the Court upon the statement by the creditor 
that his debt had been paid and that the peti¬ 
tion should be dismissed is one under S. 25 (1) 
as it comes within the words “for any other 
sufficient cause” of that section. 1938 Mad 
267 (268) [AIR V 25]. 

[3] Where an application for adjudicating 
the debtors as insolvents has not been filed 
for the purposes of having their debtors’ assets 
distributed proportionately amongst their cre¬ 
ditors, but with the object of injuring their 
credit by dragging them into the Insolvency 
Court and has been persisted in notwithstand¬ 
ing the fact that the Court had permitted the 
applicants to be paid out of the fund in Court, 
the action of the petitioning creditors cannot 
be condemned too strongly as an abuse of the 
process of the Court and the petition can be 
dismissed as being mala fide. 1943 Mad 355 
(357) [AIR V 30] : ILR (1944) Mad 21 (DB). 

[4] Registered agreement under S. 12 (2), 
C. P. and Berar Debt Conciliation Act subsist¬ 
ing — Creditor subsequently obtaining decree 


against debtor — Decree cannot be executed 
till instalments on debts due to other creditors 
are paid — Petition by creditor under S. 9— 
Held that there was sufficient cause for dis¬ 
missing petition under S. 25 and there was no 
reliable data to warrant rejection of the stand 
of the debtors that they were able to satisfy 
debts. (’55) ILR (1955) Nag 456 (458). 

3. Debtor’s petition. — [1] No elaborate 
enquiry is required at the initial stage of the 
bankruptcy proceedings when the petitioner 
is a debtor. It has to be seen whether the 
petitioner has made out a prima facie case for 
adjudication by proving that his debts exceed 
Rs. 500 and that he is unable to pay those- 
debts. The fact that petitioner is acting mala 
fide by keeping back his account books does 
not arise at this stage at all and where the* 
Court dismisses the petition merely on the 
ground that the petitioner has kept back his 
account books, it commits a material irregu¬ 
larity and its order is open to revision. 1936- 
Pesh 102 (102, 103) [AIR V 23] * (TO) 32 All 
645 (648) (DB) * 1933 Lah 330 (331) [A I R 

V 20]. 

[See also (T6) 1910 Pun L R No 82, p. 220^ 

( 220 , 221 ).] 

[But see (TO) 32 All 547 (549) (DB).] 

[2] When a person presents a petition to be - 
adjudicated an insolvent that petition itself is 
treated as an act of bankruptcy under the • 
Insolvency Law. And when he says that his 
liabilities are more than his assets, that must 
be taken as some evidence that he is unable to - 
meet his liabilities. No enquiry need be made 
as to whether some of the debts mentioned in 
his petition are real debts. An enquiry into • 
the bona fide of the insolvent should be held 
when he applies for discharge and not before. 
1926 Mad 494 (494, 495) [AIR V 13] (DB). 

[3] Before a Court can reject a petition in • 
insolvency filed by the debtors on the ground 
that it was merely an attempt by them to 
have their estates managed by Courts and is 
thus an abuse of the process of the Court 
there must be a finding that the assets exceed 
liabilities on evidence before it, and that the 
debtors are in a position to pay up their debts* 
out of their assets. 1914 Mad 334 (334) [AIR 

V 1] (DB). 

[4] A person has only to make out a prima 
facie case in order to be declared insolvent 
and if there be any fraudulent concealment of 
assets the matter can be gone into by the 
Insolvency Court later on. 1927 Lah 27 (27) 
[AIR V 14] * (T2) 10 All L Jour 188 (189, 
190) * 1922 Bom 80 (80, 81) [AIR V 9] : 46 
Bom 757 (DB) * 1930 Lah 16 (16) [AIR V 17]. 

[5] The application of the debtor to be de¬ 
clared an insolvent cannot be rejected simply 
on the ground that he could not satisfy the 
Judge that he was unable to pay his debts and 
that he had concealed some of his properties. 
(T2) 9 All L Jour 699 (701) (DB) * (’ll) 15 
Cal W N 990 (991) (DB). 

[See however 1933 All 841 (842)[AIR V 20] 
(DB). (Under the Provincial Insolvency Act, 
inability to pay debts is made a condition 
precedent to the presentation of a debtor’s 
petition. Before a debtor can seek the protec- 
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tion of the Insolvency Court, he has to satisfy 
it that he is unable to pay his debts. If he is 
unable to prove that he cannot pay his debts, 
then the Court has power to dismiss his peti¬ 
tion under the provisions of S. 25; ‘unable to 
pay his debts’, in S. 25 means that market- 
value of realizable assets is less than total 
amount of his debts.)] 

18] In the case of a debtor’s petition for 
adjudication when a creditor is able to prove 
to the Court that in fact the debtor was not 
unable to pay his debts and on the strength 
of it the Court dismisses the petition, it can¬ 
not be said that the Court had done beyond 
the requirements of law. (*40) 1946 Oudh VVN 
(HC) 97 (98). 

[7] Where the Court places the onus on the 
creditors in an insolvency petition, of proving 
that certain occupancy holdings were not 
capable of being sold and that they should 
not be included in the insolvent’s assets, the 
Court commits an error. 1933 Lah 582 (583) 
[AIR V 20]. 

[8] A finding that the Judge is not satisfied 
that the debtors are unable to pay their debts 
must be a finding arrived at like any other 
finding by a judicial tribunal in which the 
reason for so holding is stated in such a way 
that it may be checked against the evidence 
and weighed in the balance. It is not enough 
for a Judge to resort to a mere negative and 
say, “I do not know you may be able or you 
may not, but I am not satisfied.” 1924 All 
800(2) (801) [AIR V 11] (DB). 

[9] Court has inherent power to dismiss 
petition for insolvency if it is not presented 
with bona fide view of obtaining adjudication, 
but for inequitable and collateral purpose. 

1916 Sind 53 (53) [AIR V 3] s 10 Sind L R 28. 
[See also (’12) 16 Cal W N 853 (854) (DB).] 

[10] An application by a judgment-debtor 
to be declared an insolvent cannot be dis¬ 
missed simply because the evidence on the 
other side shows him to be a man of sufficient 
means. (’12) 14 Ind Cas 224 (224) (DB) (All). 

[Ill Fact that brother of applicant has not 
joined in application is not valid reason for 
rejecting it. 1918 All 368 (308) [AIR V 5] : 
40 All 75 (DB). 

[12] Mere omission to disclose in applica¬ 
tion for adjudication that previous application 
by same applicant has been dismissed is not 
sufficient reason for dismissing application. 
1917 All 417 (417) [AIR V 4] (DB). 

[13] Mere suspicion that petitioner is guilty 
of criminal misappropriation is no ground for 
dimissing petition of debtor. 1919 All 344 
(345) [AIR V 0] : 41 All 480 (DB). 

[14] The fact that debtor is a dishonest 
man is not ground for refusing adjudication 
under the Act. 1917 All 243 (244) [AIR V 4] 
(DB) 

[15] Misconduct on part of debtor is to be 
dealt with upon debtor’s application for dis¬ 
charge and is not ground for refusing order of 
adjudication. 1910 P C 04 (65) [AIR V 3] : 44 
Ind App 11 : 44 Cal 535. 

[10] Fact that mother of applicant is 
possessed of large property to which he is 
sole heir is not sufficient reason for dismissing 


application, (’ll) 9 Ind Cas 633 (633) (DB) 
(AU). 

[17] Court should not dismiss petition be¬ 
cause petitioner had improperly alienated 
portion of his property in lieu of dower. 
Question of bad faith or improper dealing 
arises for consideration at much later stage of 
proceedings when debtor applies to Court for 
order of discharge. (’10) 12 Cal L Jour 445 
(448) (DB) * 1914 Lah 501 (503) [AIR V 1] : 
i.915 Pun Re No. 28. (Petitioner showing 
undue preference to some of his creditors.) 

[18] Fact that petitioner has transferred his 
property to his son is no ground for refusing 
to declare petitioner insolvent. 1918 Lah 297 
(297) [AIR V 5] : 1918 Pun Re No. 52. 

[19] Large portion of debt was incurred for 
litigation on behalf of wife to recover pro¬ 
perty left by her former husband. Creditors 
lent money with eyes open. It could not be 
said petitioners had no reasonable prospect of 
being able to repay loan, (’ll) 9 Ind Cas 462 
(463) (DB) (Rang). 

[20] A debtor’s petition to be adjudged in¬ 
solvent was dismissed on the grounds: (1) that 
the applicant allowed the pilgrim register 
containing the names of pilgrims allotted to 
him on partition to remain with his brothers; 

(2) that he removed his place of residence ; 

(3) that he inserted fictitious amounts and 
dates of some of the debts and (4) that he 
gave false account of his present income— 
Held ,'that none of these grounds were valid 
for the dismissal of the application. 1921 Pat 
315 (316) [AIR V 8] (DB). 

[21] Hindu son can be adjudicated insol¬ 
vent in respect of his father’s debt. 1926 Mad 
133 (133) [AIR V 13] : 49 Mad 217 (DB). 

[22] Order of adjudication based on deb¬ 
tor’s denying his joint status with his sons is 
not proper without opportunity to creditor to 
prove that insolvent and his sons possessed 
large property not shown in schedule as 
members of joint Hindu family. 1917 Oudh 
152 (152) [AIR V 4]. 

[23] Where a person after applying to the 
Court to be made an insolvent effects a com¬ 
position with his creditors in full discharge 
of all his liabilities he can no longer be re¬ 
garded as an insolvent; consequently the in¬ 
solvency proceedings should be dropped.*1910 
Lah 307 (308) [AIR V-3]. 

4. Dismissal of petition — Effect. — 

[1] Dismissal of application for restoration of 
application for adjudication dismissed for de¬ 
fault is no bar to presentation of fresh appli¬ 
cation for insolvency. 1919 Cal 108 (108) 
[AIR V 6] (DB). 

[2) VVhere a petition for adjudication by a 
debtor is dismissed and he subsequently files 
another petition alleging change of circum¬ 
stances, there can be no bar in the nature of 
res judicata. But the Court should not take 
the allegation of the petitioner as correct 
without further proof. 1935 Pesh 25 (25) 
[AIR V 22]. 

[3] Where an application made by a debtor 
for insolvency was rejected as also the appli¬ 
cation made by one of the creditors for the 
adjudication as insolvent of the debtor where- 
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26. Award of compensation. 

(1) Where a petition presented by a creditor is'dismissed under sub-section 
(1) of section 25, and the Court is satisfied that the petition was frivolous or 
vexatious, the Court may, on the application of the debtor, award against such 
creditor such amount, not exceeding one thousand rupees, as it deems a reason¬ 
able compensation to the debtor for the expense or injury occasioned to him by 
the petition and the proceedings thereon, and such amount may be realised as 

if it were a fine. 

(2) An award under this section shall bar any suit for compensation in 
respect of such petition and the proceedings thereon. 


[P. I., 1907—S. 15 (2), (3).] 

Section 25 — Note 4 (contd.) 

upon another creditor made a similar appli¬ 
cation — Held that the dismissal of the 
previous application did not operate as res 
judicata in the later proceeding though the 
second applicant was a party to the first 
application. 1928 Pat 116 (117) [AIR V 15] 

(D R). 

[4] Order of adjudication under the Act 
will not bar Question whether petitioner shall 
have his final discharge, (’ll) 12 Ind Cas 403 


even under S. 25. 1930 Sind 282 (283)' [AIR 
V 17] (DB). 

[2] No second appeal lies against an order 
assed under S. 25. The High Court may, 
owever, in certain circumstances treat the 
second appeal as revision and examine the 
order of the District Judge and determine 
about its legality and correctness. 1954 Mys 
133 (134) [A I R V 41 C 54] : ILR (1953) Mys 
566. (AIR 1936 Rang 26; AIR 1931 Mad 745 
and AIR 1934 Lah 807 (1), Foil.) 



(403) (Mad). 

5. Appeal—[1] An order under S. 25 dis¬ 
missing the creditor’s application for adjudi¬ 
cation of the debtor as-insolvent is appealable 

under S. 75 of the Act. (’38) 40 Punj L R 


433 (434]. . , , 

[2] An appeal against the order under 

S. 25 in the District Court is a miscellaneous 
appeal and the judgment of the District Judge 
should not be followed by a decree but 
should be followed by a formal order adjudi¬ 
cating the appellants. 1936 Rang 26 (26) [AIR 
V 23] : 13 Rang 717. 

[3] An order refusing permission to verify 
the petition and striking off the petition 
after notice has been issued amounts to an 
order of dismissing the petition for insol¬ 
vency and is appealable. 1932 Lah 28 (29) 
[AIR V 19]. 

[4] The decision of the question whether 
the debtor has a right to present the petition 
for insolvency comes under S. 25 and is 
subject to only one appeal and a second 
aDDeal against that decision is incompetent 

under S. 75. 1942 Oudh 80 (81) [AIR V 29] * 
1954 Mys 133 (134) [AIR V 41 C 54] : ILR 
11953) Mys 560. (No second appeal lies 
against an order passed under S. 25.) 

[5] Creditor’s application—Insolvency Court 
finding questions to be complicated referring 
parties to civil Court and keeping petition 
pending in the meanwhile — Appeal against 
dismissed — No second appeal lies to High 

Court. 1953 Nag 189 (190) [AIR V 40 C 69] : 


ILR (1953) Nag 608. 

[6] The discretion given to Court by the 
provision of S. 25 should not in geneial be 
exercised by the appellate Court to set aside 
order of adjudication. 1927 Mad 153 (154) 
l AIR V 14] : 50 Mad S96 (DB). 

6. Revision. — [1] It is not usual in the 
High Court to go into the faots in revision 


Section 26 — Note 1 

[1] “Debtor” in S. 26 means person against 
whom insolvency application has been pre¬ 
sented by creditor. 1938 Mad 267 (268) [AIR 
V 25]. 

[2] To attract the application of S. 20, it is 
not necessary* that at the time of dismissal 
under S. 25 (1), the Court should be satisfied 
that the petition was frivolous or vexatious. 
The Court may consider the matter on a 
separate application subsequently put in even 
though it did not do so at the time of the 
dismissal of petition under S. 25 (1). 1938 
Mad 267 (268) [AIR V 25]. 

[3] A creditor in whose favour a Hindu 
father had executed a promissory note pre¬ 
sented a petition for adjudication as insolvent 
against the father and his two sons. Four 
months subsequently on the creditor’s state- 
ment«that his claim was satisfied, the insol¬ 
vency petition was dismissed under S. 25 (1). 
The sons claimed compensation under S. 26. It 
was found on evidence that the debt was one 
binding on the family for which the sons 
share could be made liable and that within 
ten days after service of notice demanding 
payment of the debt, the sons together with 
their father, had set about alienating a large 
portion of the family properties and that 
they had no ready money to pay the debt 
Held that the creditor had reasonable cause 
to suppose that fraud was being attempted 
by the sons and, therefore, it could not be 
said that the petition of the creditor against 
the sons was frivolous or vexatious and hence 
no compensation was recoverable. 1938 Mad 

267 (270) [AIR V 25]. 


CEhb] Provincial Insolvency Act, 1920 


[8 27 N 1] 805 



Order of Adjudication 

_ _ Order of adjudication. 

(1) If the Court does not dismiss the petition, it shall make an order of adju¬ 
dication, and shall specify in such order the period within which the debtor 
shall apply for his discharge. 

(2 The Court may, if sufficient cause is shown, extend the period within 
which the debtor shall apply for his discharge, and in that case shall publish 
notice of the order in such manner as it thinks fit. 

[P. I , 1907—S. 16 (1); P T I., 1909—Ss. 13 (5); 15 (1).] 


SECTION 27 — SYNOPSIS 

ft 

1, Order of adjudication—Sub-section 'lb 
2 Extension of time fixed for discharge, 

5. Appeal. 

1 Order of adjudication — Sub-s. (1) — 
[I] Court is bound to make order of adjudi¬ 
cation if it is satisfied that the applicant is 
insolvent and that provisions of S. 10 are 
complied with. (’11)1911-1 Upp Rur Rul 86 
(86) + 1957 Andh Pra 375 (376) [AIR V 44 C 
119]. (Debtor satisfying requirement of S. 10 
—Application cannot be dismissed on ground 
that it was not bona fide.)+(’l(R 13 Oudh Cas 
34(95, 96). (It is only when debtor applies lor 
■order of discharge that questions relating to 
alleged bad faith or fraud by debtor arise tor 
decision.) 

[2j Where a petitioner has obviously 
brought his case within the four corners of 
the Act, he is entitled to an order of adjudi¬ 
cation as a matter of right where there is no 
question of abuse of the process of the Court. 
It may be that when the peti ioner applies 
for discharge, his conduct during the ti e 
which will elapse between the date of the 
adjudication and the date of the application 
for discharge will have bo be scrutinized and 
•scrutinized carefully and whether an order for 
discharge should be eventually made or not 
must depend on various circumstances which 
are independent of the circuins ances brought 
to the notice of the Court by the insolvent 
when he filed his application for being 
adjudicated as insolvent. 1930 Cal 576 (576) 

[A I R V 17] (DR) + 1914 All 17 (18) [A I R 
V 1] s 36 All 250 (FB.). 

[3] An order declaring a person as an insol¬ 
vent involves a certain am unt of disgrace 
and harassment to the party and the provi¬ 
sions of Insolvency Act should be strictly 
observed before stig a is placed upon a per¬ 
son. 1940 Pat 187 (.189) [AIR V 27] (DB). 

[4] The orders and circulars issued bv the 
High Court should be followed by the lower 
Courts and the Court should not hear the 
case ex parte on the last clearance day and 
pass an order of adjudication. 1940 Pat 58 
(59) [AIR V 27] (DB). 

[5] A conditional order directing an insol¬ 
vent to pay fixed amount monthly out of his 
salary as a condition precedent to his being 
adjuaged insolvent is illegal by virt ie of the 
provisions of S. 60 (i/, C. P. Code. Proper 
•course would be to take steps against insol¬ 
vent under S. 69. 193 J Pat 326 (326) [A I R V 
17] : 9 Pat 301 (DB). 

[Vol. 13.] 2 A.M. 20. 


[6] There is no provision in the Act em¬ 
powering the Court at the time of adjudicat¬ 
ing a person an insolvent to pass an order 
requiring him to pay certain amount into 
Court in payment of his debts. 1930 Rang 
236 (236) [AIR V 17] (DB). 

[7] Where a debtor presents a petition for 
adjudication as an insolvent the Court has no 
power without making an order for adjudica¬ 
tion or appointing a receiver, to order a deb¬ 
tor of the insolvent to pay into Court any 
money which he owes to insolvent. 1918 Nag 
97 (97) [AIR V 5]. 

[8] Section 27 is imperative. The period 
within which the debtor should apply for 
his discharge must be mentioned along with 
the order of adjudication. An order, specify¬ 
ing the period within which the debtor is to 
apply for his discharge, passed more than 
two years after the order of adjudication 
under cl. (1*, S. 27, contravenes S. 27 (I). 
1928 Pat 338 (339) [A I R V 15] : 7 Pat 375 

(FB). r 7 , 

[9] When a firm consists of adult and minor 

partners and an adju lication order is sought 
against the firm itself, it will not be made 
against the firm, but the adult partners alone 
will he a ljudicated. 1935 Rang 327 (327) 

[A I R V 22] (DB). f 1 , 

[10] When making order of adjudication 
against partners of firm, Court need not make 
order as to course ol administration in insol¬ 
vency with reference to joint esta e of firm 
and separate estates of partners. 1920 Cal 

189 (190) (AIR V 71 (DB). 

[11] Ry mere filing of a petition under old 

Act petitioner did not acquire vested right to 
particular kind of order which cannot be 
affected by the new Act. The nature of order 
to be pa sed is a matter of mere procedure. 
1926 Mad 123 (124) [AIR V H]. 

[12] Where an order of the Insolvency 
Court taxing a year for the insolvent to apply 
for discharge, is challenged by way of revi¬ 
sion, time for applying for discharge should 
be calculated fro n the date of the order in 
revision. 1941 Oudh 308 (309, 310; [A I R V 

281 (DB). , L i,i 

[13] Once a person has been declared an 

insolvent, it is not open to him to apply for 
a second order of adjudication until he has 
obtained an order of discharge or until his 
previous aijudication has been annulled. 

1929 Oudh 149 (150) [AIR V 16] (DB). 

[14] A person against whom a petition in 
insolvency has been presented can be declar¬ 
ed insolvent in spite of the iact that he dies 
before the application for his being declared 
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insolvent is decided. 1932 Lab 264 (265) 

[AIR V 19]. 

[15] Mortgage by insolvent constituting 
alleged act ol insolvency—Court adjudicating 
ex parte mortgagor to be insolvent and hold¬ 
ing mortgage as void — Mortgagee suing for 
declaration that mortgage is valid — Former 
order of Court having been passed erroneously 
held to be no bar ol res judicata. 1932 Mad 
233 (233, 234) [AIR V 19]. 

[16] An application for insolvency by some 
of the members of a joint Hindu family does 
not ivso facto result in the insolvency of all 
the members of the family. 1931 Lah 125 
(126) [AIR V 18]* 1940 Mad 241 (245, 246) 
[AIR V 27] (DB). (Where the manager of an 
undivided family business commits an act of 
insolvency, the other coparceners cannot be 
deemed to have committed the act ) 

[17] A member of a joint Hindu family can- 
not be adjudicated insolvent simply on the 
ground that he cannot enforce partition of the 
joint property during the lifetime of his father 
as his undivided interest can be mortgaged or 
sold by him with the consent of his co-sharers 
in discharge of debts and it can also be sold 
in execution of a decree against him. 1930 
Lah 227 (228) [AIR V 17]. 

[18] Minor co-parceners of joint Hindu 
family cannot be adjudicated insolvent. 1942 
Lah 121 (122) [AIR V 29]. 

[19] Insolvency petition by . creditor — Re¬ 
ceiver appointed — Debtor applying under 
Temporary Postponement of Execution of 
Decrees Act, 1937 — Act repealed — On case 
coming back debtor applying under O. 23, 
R. 3, Civil P. C. — Insolvency judge holding 
compromise as genuine and recording it — No 
order dismissing insolvency petition nor order 
of adjudication made — Procedure held mis¬ 
conceived. 1945 Oudh 319 (320) [AIR V 32] : 
21 Luck 52 (DB). 


[20] Adjudication based on transfer as act 
of insolvency —No notice to transferee—Order 
of adjudication is not conclusive against him 
—He can apply to set it aside. 1948 Nag 385 
(388) [A I R V 35 C 132] : I L R (1948) Nag 
523. 


[21] Rule 21, sub-rule (3) framed under the 
Act by the Madras High Court is mandatory 
in its nature and the Court is bound to follow 
it. But that does not necessarily mean that 
the order of adjudication passed without 
notice to the transferee as required under 
R. 21, sub-rule (3) is non est as being null and 
void. The failure to conform to the rule 
would merely render the resultant order of 
adjudication irregularly passed which could 
be got set aside by the persons aggrieved by 
want of notice. 1957 Mad 299 (300) [AIR 
V 44 C 94]. 

[See also 1950 Mad 386 (386) [A I R V 37 

C 170]. 

2. Extension of time fixed for discharge. 
— [1] Court has jurisdiction to extend the 
time originally fixed under S. 27 of the Pro¬ 
vincial Insolvency Act, for an application by 
the debtor for discharge, alter the expiry of 


that time but before an order of annulment is- 
passed under S. 43 of the Provincial Insol¬ 
vency Act. 1938 Oudh 122 (124, 125) [AIR 

V 25] : 14 Luck 40 (FB) (A I R 1928 Oudh, 
376, Overruled.) * 1941 Oudh 308 (310) 
[AIR V 28] (DB) * 1939 Nag 103 (104) [A I R 

V 26] : 1LR (1939) Nag 478 *1937 All ,686> 
(687) [AIR V 24] : ILR (1937) All 855 * 1933 
All 230 (230) [A I R V 20] : 55 All 241 * 1933 
Rang 133 (134) [AIR V 20] (DB)*1932 Nag 22 
(23) [AIR V 191 : 27 Nag L R 374 * 1930 Mad 
389 (390, 392) [AIR V 17] : 53 Mad 288 (FB). 
(AIR 1924 Mad 635, Overruled.) *1930 Mad 278 
(280) [AIR V 17] : 52 Mad 648 (DB) * 192ft- 
Lah 399 ^399) [AIR V 16]* 1929 Nag 11 (12) 
[AIR V 16] * 1928 Pat 338 (340) [AIR V 15] r 
7 Pat 375 (FB)* (’28) 108 Ind Cas 803 (804) 1 
(DB) (Pat)* 1927 Lah 763 (763) [AIR V 14] * 

1926 Sind 94 (97) [AIR V 13] (DB)*1925 Lah. 
416 (416) [A I R V 12] * 1924 Cal 777 (778) 
[AIR V 11] : 51 Cal 337 (DB).i 

[2] Section 43 is controlled by S. 27 — Ap¬ 
plication for extension of period can be made 
by any one interested and is not restricted to 
debtor. 1930 Mad 342 ^342) [AIR V 17J (DB) 
*1930 Mad 278 (280) [A I R V 17] : 52 Mad 
648 (DB). 

[3] Either insolvent or any of creditors car* 
apply for extension of period of discharge be¬ 
fore an order has been passed annulling the 
adjudication. 1929 Nag 11 (13) [AIR V 16]. 

[4] Application to extend time for discharge- 
is maintainable even at instance of a creditor. 

1927 Rang 136 (136) [AIR V 14] (DB). 

[5] It is open to an insolvency Court to 
extend the period specified in order of adjudi¬ 
cation within which debtor should apply for 
his discharge on application of creditors, or 
swo motu. 1928 Lah 82 (83) [AIR V 15] : 1Q> 
Lah 357 (DB)*1942 Oudh 97 (98) [AIR V 29]r 
17 Luck 271 iDB)* 1931 Rang 27 (28) [A I R 

V 18] : 8 Rang 506 (DB). (There is nothing, 
whatever in S. 43 (1) which could be constru¬ 
ed as meaning that a Court cannot extend 
time for the application for discharge on its- 
ov/n motion.) 

[6] Where no notice of application for ex¬ 
tension of period is given to alienee, though it 
is desirable that it should be so given if it 
does not prejudice him; it is immaterial. 1930*' 
Mad 342 (342) [AIR V 17] (DB). 

3. Appeal. — [1] Order under S. 27 ex¬ 
tending time during which to apply for dis¬ 
charge is not one that can be taken to bo¬ 
under S. 4. Proviso of S. 75 (2) will not apply 
to such an order and second appeal will not 
therefore lie, the order being under Sch.,L. 

1929 Mad 43 (44) [AIR V 16] : 52 Mad 337 
(DB). . . • 

[2] No appeal lies against an order rejecting; 
an application made under S. 27 (2) for exten¬ 
sion of period for application of discharge. 
1926 Oudh 186 (186) [AIR V 13]. 

[3] An appeal lies to the High Court from.', 
appellate order of a District Judge upholding, 
order of adjudication by trial Court under. - 
S. 27. 1926 Mad 123 (125) [AIR V 13]. 
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2S. Effect of an order of adjudication. 

(1) On the making of an order of adjudication, the' insolvent shall aid to the 
utmost of his power in the realisation of his property and the distribution of 
the proceeds among his creditors. 

(2) On the making of an order of adjudication, the whole of the property of 
the insolvent shall vest in the Court or in a receiver as hereinafter provided, 
and shall become divisible among the creditors, and thereafter, except as 
provided by this Act, no creditor to whom the insolvent is indebted in respect 
of any debt provable under this Act shall during the pendency of the insol¬ 
vency proceedings have any remedy against the property of the insolvent in 
respect of the debt, or commence afty suit or other legal proceeding, except 
with the leave of the Court and on such terms as the Court may impose. 

fSjFor the purposes of sub-section (2), all goods being at the date of the 
presentation of the petition on which the order is made, in the possession, 
order or disposition of the insolvent in his trade or business, by the consent and 
permission of the true owner, under such circumstances that he is the reputed 
owner thereof, shall be deemed to be the property of the insolvent. 

(4) All property which is acquired by or devolves on the insolvent after the 
date of an order of adjudication and before his discharge shall forthwith vest 
in the Court or receiver, and the provisions of sub-section ( 2 ) shall apply in 
respect thereof. 

(5) The property of the insolvent for the purposes of this section shall not 
include any property (not being books of account) which is exempted by the 
Code of Civil Procedure, 1908, or by any other enactment for the time being in 
force from liability to attachment and sale in execution of a decree. 

(6) Nothing in this section shall affect the power of any secured creditor to 
realise or otherwise deal with his security, in the same manner as he would 
have been entitled to realise or deal with it if this section had not been passed. 

(7) An order of adjudication shall relate back to, and take effect from, the 
date of the presentation of the petition on which it is made. 

[P. I., 1907 - S. 16; P. T. I., 1909 - Ss. 33 (3); 17; 52 (2) (c); 52 (2) (a); 52 (1); 
17 (Proviso); 51.] 


SECTION 28 — SYNOPSIS 

1. Scope and object. 

2. Scope and object o£ sub-section (2). 

3. Property. 

4. “Shall vest.hereinafter provided.” 

5. Insolvency of Hindu father— See note on 

S. 28A. 

6. Manager’s insolvency. 

7. Insolvency of coparcener. 

8. Insolvency of firm. 

9. Vesting of property situated in foreign 

territory. 

10. Effect of adjudication in a foreign 

Court. 

11. “Shall become divisible”. 

12. Termination of insolvency proceedings. 

13. Bar of remedy. 

14. “Commence any suit or other legal pro¬ 

ceeding”. 

15. Leave of Court. 

16. Leave of Court—When necessary. 

17. Leave of Court—When not necessary. 

18. Effect of not obtaining leave. 

19. Rights and disabilities of insolvent. 


20. Position of receiver. 

21. Reputed ownership—Sub-section (3). 

22. Vesting of property held on trust. 

23. After-acquired property—Sub-section(4). 

24. Property exempted under Civil P* C. — 

Sub-section (5). 

25. Property exempted under other enact¬ 

ments — Sub-section ( 5 -. 

26. Secured creditor—Sub-section (6). 

27. Relation back—Sub-section (7). 

1. Scope and object. — [1] Section 28 
deals with the effect of an order of adjudica¬ 
tion. 1940 Rang 289 (290) [AIR V 27] : 1940 
Rang L R 544 (DB). 

[2] Section is based on the broad principle 
that when once a person is adjudicated insol¬ 
vent, creditors seeking any remedy against 
him must come to the Insolvent Court to get 
leave for that purpose. 1935 Mad 239 (240) 
[AIR V 22] (DB) * 1930 Mad 819 (821, 822) 
[AIR V 23] : 59 Mad 928 (DB). 

[3] The operation of S. 28 affects all credi¬ 
tors, whether they ^are judgment-creditors or 
not, or have proved their debts or otherwise. 
1940 Rang 289 (290) [AIR V 27] : 1940 Rang 
L R 544 (DB). 



308 [s 28 N 2-3] 


[The] Provincial Iss-olvency Act, 1920 


Section 28 — Note 1 (c.ontd.) 

[4] The object of S. 28 is to secure for the 
official receiver the unrestricted right to dis¬ 
pose of an insolvent’s property and it is to 
preserve that right that suits and other pro¬ 
ceedings aimed at the insolvent’s property 
are prohibited. It cannot be laid down that 
in all cases in which a suit is filed which 
offends against the provisions of S. 28 the 
Court has no jurisdiction to entertain the 

suit. 1936 Mad 57 (58) [AIR V 23]. 

[51 Even though, S. 28, Provincial Insol¬ 
vency Act and S. 25 of the Punjab Relief of 
Indebtedness Act are in conflict, the provi¬ 
sions of the former Act being earlier are im¬ 
pliedly repealed by the latter Act which is a 
later enact.nent 1937 Lah 680 (682) [AIR 

V 24] : ILR (1938) Lah 120. 

[6] Section 28 applies to suits and proceed¬ 
ings under the Agra Tenancy Act. 1932 All 
434 (436) [AIR V 19] : 54 All 616 (DB). 

2. Scope and object of sub-section 2' — 

[1] One of the objects of S. 28 (2) is to pre¬ 
vent unnecessary interference with the work 
of the Insolvency Court and especially with 
realization of the assets of the judg nent- 
debtor in insolvency. 1940 Rang 289 (291) 
[AIR V 27] : 1940 Rang L R 544 (DB). 

[2] The first part of sub-section (2) deals 
with remedies against the property of the in¬ 
solvent and the second part deals with all 
remedies including the remedy against the 
person of the insolvent. 1931 Pat 357 (358) 
[AIR V 18] : 10 Pat 422 (DB). 

[3] The provisions of sub-section (2) do 
not create any right of suit which does not 
otherwise exist; they operate as a bar on the 
rights of creditors in respect of remedies, 
suits and proceedings otherwise existing. 
That bar is in itself subject to an exception, 
namely, that permi sion of the , Court may 
remove it. But permission of the Court ope¬ 
rating as an exception to the bar created by 
the sub-section certainly cannot give the cre¬ 
ditor any right which he has not apart fro n 
this sub-section. 1941 Cal 298 (301) [AIR 

V 28] (DB). 

[4] Section 28 (2) refers only to the pro¬ 
perty of the insolvent and the prohibition 
against the institution of legal proceedings 
without the leave of the Court refers to pro¬ 
ceedings with regard to the insolvent’s pro¬ 
perty. 1939 Mad 572 (573) [AIR V 26] : ILR 
(1939) Mad 585 (DB). 

[5] Application of S. 28 (2) is not depen¬ 
dent on notice of insolvent’s application be¬ 
ing given to person instituting suit. 1936 
Oudh 236 (237) [AIR V 23] : 11 Luck 731. 

[6] In case of a scheme, S. 28 (2) has to be 
read with S. 39 and the protection is taken 
away by S. 39 in respect of debts not includ¬ 
ed in the scheme. 1934 Mad 529 (532) [AIR 

V 21] : 57 Mad 1082 (DB). 

[7] Section 28 (2) is not incorporated into 
the Companies Act. 1936 Pesh 57 (60) [AIR 

V 23] (DB). 

[8] If under impression that her claim 
would be decided after the order of adjudi¬ 
cation the third person did not appear at the 
time of the hearing of the adjudication mat¬ 


ter, it can hardly be said that her claim has 
been finally determined by that adjudication 
order. 1955 Pat 413 (417) [AIR V 42 C 106] 
(DB). 

3. Property. * [1] The property of an in¬ 
solvent which by S. 28 vests in the receiver 
must mean only the property which is divisi¬ 
ble a nongst his creditors. 1947 Pat 7 (10) 
[AIR 34 C 3] (DB). (Brothers dividing family 
estate except certain government pro nissory 
notes among the nselves — Interest on notes 
ssigned to mother for maintenance — Notes 
eposited in bank—Bank not to hand over or 
endorse notes to any one — Two brothers ad¬ 
judicated insolvents—Insolvents held had no 
such property in notes as would vest in 
receiver.) 

[2] ‘Property’ in S. 28 (1) includes moneys 
received by way of income. 1942 Nag 83 (84) 
[AIR V 29] : ILR (1942) Nag 714 (DB). 

[31 The subject matter oi a suit for taking 
amounts of a dissolved partnership is pro¬ 
perty which vests in the receiver. 1925 Sind 
18 (18) [AIR V 12] : 17 Sind L R 334 (DB). 

[4] Salary is property of the insolvent 
within S. 28. 1914 Cal 1 (2) [AIR V 1] (DB). 

[5] Right to receive money due is property 
within meaning of S. 28 (2). 1923 Nag 290 
(291) l AIR V 10] : 19 Nag L R 144. 

[6] The son’s interest after the severance 
cannot be said to be the “property of the in¬ 
solvent” within S. 28 (2). 1942 Mad 327 (329) 
[AIR V 29] (DB). 

[7] The Municipal licences, which are per¬ 
sonal and non-transferable, cannot for n as¬ 
sets in the insolvency of the licensee. 1934 
P C 1 (2) [AIR V 21]. 

[8] Under the Displ iced Persons (Compen¬ 
sation and Rehabilitation) Act, a displaced 
p erson has to be paid the compensation for 
his verified claim, out of the compensation 
pool. Once the amount of compensation is 
determined, only the m inner how that has to 
be paid is left to the discretion of the autho¬ 
rity c mcerned The department cannot with¬ 
hold it. Hence the right to receive such 
compensation is property just as the creditor’s 
right to recover a debt is property. 1900 Punj 
474 ^475) [AIR V 47 C DO]. 

[9] Right to claim damages for a breach of 
a contract is property within the meaning of 
S. 2 (d). But where it is a mere right to sue 
for damages it is exempt from attachment and 
sale in execution of a decree under S. 60 (e), 
Civil P. C. and cannot vest in Official Re¬ 
ceiver by virtue of 3 28 (2) read with (5). A 
mere right to sue for damages is a right 
which either does not arise out of a right of 
property or though originally arising out of 
a right of property has been severed from it 
by transfer or otherwise and vests in a person 
different from the person who holds the 
antecedent right of property. Where the 
Official Receiver has become entitled to the 
benefits of a contract for goods on the insol¬ 
vency of the promisee, the right to sue for 
damages for the breach by the promisor or 
the contract in his hands will not be a mere 
right to sue for damages, within the meaning 
of S. 60 (e), Civil P. C„ even though the con- 
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tract had been broken and had come to an 
end (in a loose sense) before the insolvent had 
applied in insolvency. Case law considered. 
1949 All 433 (437) [AIR V 36 C 164] : I L R 
(1949) All 746 (DB). 

4. “Shall vest.hereinafter provid¬ 

ed.” — [1] On the making of an order of ad¬ 
judication, all the property of the insolvent 
vests in the Court or the Receiver and the 
insolvent ceases to have any right to deal 
with his property. 1932 Oudh 244 (245) [AIR 
V 19] : 8 Luck 87 (DB). (Transfer made by 
insolvent after adjudication is nullity.) * 
1957 Mad 1 *2) [AIR V 44 C 1] : I L R (1957) 
Mad 344 (DB). (Section 47 cannot in any way 
derogate or reduce the nature of the Official 
Receiver’s right in the property that is vested 
in him.) * 1956 Nag 57 (58) L A1R V 43 C 15]: 

I L R (1955) Nag 939 (DB). (Though the in* 
solvent is entitled to surplus of the sale pro¬ 
ceeds of the property that may remain after 
all the creditors are paid off it is not a legal 
right, but it is a mere hope or expectation.) * 
1948 All 49 (49, 50) [AIR V 35 C 22] : I L R 
(1947) All 634 * 194L Mad 753 758) [AIR V 
28] * 1939 Nag 10 J2) [AIR V 26] : I L R 
(1941) Nag 696 * 1938 Mad 449 (452, 453) 
[AIR V 25] : I L R (1938) Mad 1003 (DB). 
(Once judgment-debtor has been adjudicated 
insolvent, Court executing decree has no 
power to sell his property.) * 1930 Cal 434 
(435 436> [AIR V 23] : ILR (1937) 1 Cal 127 

* 1936 Nag 117 (117) , AIR V 23) : ILR (1930) 
Nag 41 * 1930 Pat 112 (113) [AIR V 23] (DB) 

* 1935 Rang 328 (330) [AIR V 22] : 14 Rang 
03 (DB) * 1922 Mad 335 (336) [AIR V 9] 
(DB). (Decree obtained against insolvent after 
adjudication is nullity.) * 1921 Mad 204 (208) 
[AIR V 81 : 44 Mad 524 vDB). (Any dealing 
with insolvent's property after order of ad¬ 
judication without notice t) receiver is ultra 
vires ) * 1919 Mad 957 ,958) [AIR V 6] : 41 
Mad 923 (DB). (Attachment after adjudica¬ 
tion is ineffective.) * 1918 All 402 <403) [AIR 
V 5] : 40 All 197 (DB). .Attachment of pro¬ 
perty made before adjudication ceases to have 
effect after adjudication.) * 1918 Mad 294 
(294) [AIR V 5] (DB) * (’12) 14 Bom L R 511 
(519). ^.Subsequent attachment of property is 
nullity.) 

[2] The Provincial Insolvency Act has been 
designed to secure that the Insolvency Court 
should be at liberty to seize the debtor’s pro¬ 
perty and to make it available for equitable 
distribution among his creditors. The pro¬ 
perty of the insolvent in his actual or con¬ 
structive possession at the time of the filing 
of the petition of insolvency is presumed to 
be in the custody of the Insolvency Court 
from the filing of the petition and the Insol¬ 
vency Court alone has power.to hear and 
determine all conflicting claims in regard to 
title, possession and control of tl e property. 
The Insolvency Court exercises jurisdiction 
over the assets of the insolvent not because 
the insolvent has title in the property but 
because the insolvent is in actual or construc¬ 
tive possession of the property at the time of 
the filing of the petition oi insolvency. When 


the assets of the insolvent have been brought 
into the custody of the Insolvency Court all 
orders, decrees and judgments of the said 
Court as to the rights and title to the pro¬ 
perty and as to the distribution of it among 
the parties are binding upon all persons and 
on every Court. (’57) 1957 Cri L Jour 92 ^95) 
(Punj), 

[3] It is the making of the order of adjudi¬ 
cation which vests* the property in the re¬ 
ceiver and only upon such an order being 
made can any vesting take place at all. 1920 
All 153 (154) (AIR V 7] : 42 All 433 (DB * 
1939 Mad 438 (439) I AIR V 2«] * 1927 Mad 
919 (920) [AIR V 14] : 50 Mad 977 * 192L 
Mad 042 (043) [AIR V 81 (DR). 

[4] Where there is no ground for supposing 
that any verbal order appointing the official 
receiver of a particular estate was passed, it 
cannot be presumed that the official receiver 
must have been appointed receiver for the 
estate in the absence of a written order. 1921 
Mad 042 (043) [AIR V 8] (DR). 

[5] Where two different Courts have pass¬ 
ed two orders of adjudication upon the same 
person, the adjudication order which is prior 
in time vests the property of the insolvent 
although the act of insolvency in the second 
case was prior in time to that in respect of 
which the first order was made. 1933 Cal 115 
(110) AIR V 20] : 59 Cal llul (DB). 

[0] Legally the receiver and not the insol¬ 
vent is the owner of the property which vests 
in the Receiver on the order of adjudication 
being passed. 1939 Lah 340 (347) [AIR V 20]: 
ILR (1940) Lah 40. 

[7] What vests in the official receiver on 
the insolvency of a person is not the property 
which he knows he possessed but the property 
which he, in law, possesses. Where on the 
date of his insolvency, the insolvent possesses 
a certain legacy, but is ignorant of it and 
hence does not show it in the schedule of 
assets, the legacy would still vest in the 
official receiver. 1937 Sind 300 (307) [AIR V 
24] : 31 Sind L R 500 (DB). 

[8] The insolvent’s property does not vest 
in the receiver free from the liabilities im¬ 
posed upon it, and the receiver is bound by 
any covenant involving a liability on his 
property. 1932 All 78 (79) [AIR V 19] : 54 
All 17 (DB). 

[9] Where a receiver of the estate or an 
insolvent abandons a particular item of pro¬ 
perty as worthless and the insolvent after 
getting his discharge transfers the same, the 
transfer is not had and the vendee is entitled 
to enforce his rights under the transfer. 1917 

All 302 (302) [AIR V 4] : 39 All 223 (DB). 

[10] Transfer of property without legal 
necessity by Hindu widow — Death of widow 
—Transferee adjudicated insolvent— Property 
does not vest in official receiver. 1942 All 39 
(41) [AIR V 29] : ILR (1942) All 120 (DB). 

[11] The question whether the property 
vested in the official receiver would depend 
upon the position at the date of the adjudica¬ 
tion. Any property which has once vested in 
the receiver does not re-vest in the insolvent 
by virtue of some Act enacted subsequently 
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e.g., U. P. Debt Redemption Act. 1944 All 

237 (238) [AIR V 31] : I L R (1944) Ail 553 
( DB) • 

[12] The holder of a decree against a 
zamindar for a monthly family allowance 
was adjudicated an insolvent. When the re¬ 
ceiver applied for execution, the zamindar 
contended that he should be given credit lor 
the payments that had been made to the 
decree-holder after his adjudication as insol¬ 
vent — Held , that as the decree had become 
vested in the receiver from the date of adjudi¬ 
cation, none of the payments could be recog¬ 
nised as against the receiver if, for no other 
reason than that none of them was certified 
to the Court under O. 21, R. 2, Civil P. C. 
1932 Mad 250 (252) [AIR V 19] (DB). 

[13] Where the insolvent has a right to 
receive maintenance allowance under his 
father’s will, the monies as they accrued due 
would undoubtedly come to the receiver till 
the insolvent gets his discharge. 1942 Cal 241 
(243UAIR V 29]: ILR (1942)1 Cal 427 ,DB). 

[14] A right of suit in respect of a tort 
resulting in injuries to insolvent’s estate vests 
in the receiver in insolvency. 1933 Rang 268 
(269) [AIR V 20] (DB). 

[15] The definition of property under S. 2 
does not include the right to sue for, breach 
of contract and hence that right remains with 
the insolvent and does not pass to the receiver. 
1937 All 317 (320' [AIR V 24] (DB). 

[But see 1925 Sind 159 (162) [AIR V 12] : 
19 Sind L R 286] 

[16j As regards onerous property such as 
leases, the Insolvency Court or receiver has 
the right to elect whether they will accept or 
repudiate the leasehold property belonging 
to the insolvent, and unless he accepts it, 
such property is not considered to vest in 
him. 1921 Nag 10 (11) [AIR V 8J : 17 Nag 
L R 205. 

[17] When there is no receiver, the Court is 
vested with all the rights and is authorized to 
exercise all the powers conferred on a recei¬ 
ver. 1939 Nag 10 (12) [AIR V 26]: ILR (1941) 
Nag 696. (One of the rights is right to actual 
possession of insolvent's property.)* 1937 
Nag 193 (195) [AIR V 24] : ILR (1937) Nag 
249. (Receiver not appointed — Court repre¬ 
sents the insolvent’s estate.)* 1925 Mad 249 
(252) [AIR V 12]. 

[18] The vesting of the property of the 
insolvent in the Court is not dependent upon 
there being a receiver. 1936 Pat 112 (113) 
[AIR V 23] (DB). 

[19] No receiver appointed — Property of 
insolvent vesting in District Judge — District 
Judge must be made party to appeal bv credi¬ 
tor in High Court. 1942 Pat 307 (308, 309) 
[AIR V 29] (DB). 

[20] Where before an order vesting the 
property in the receiver has been made the 
receiver purports to sell the property and the 
Court subsequently makes an order vesting 
the property in the receiver, the vendee’s title 
to the property becomes complete either on 
the principle of ratification or under Sec¬ 
tion 43 of the Transfer of Property Act. 1925 

Mad 249 (252) [AIR V 12], 


[21] The expression “as hereinafter provid¬ 
ed” qualifies the word “receiver” and not the 

word “vest”. 1922 Mad 51 (53) [AIR V 9] : 
45 Mad 167 (DB). 

[22] There is a difference between the 
“assets realised” and “assets vested in the 
Court.” Though all the properties of the 
insolvents vest in the Insolvency Court, they 
cannot be said to be assets realised unless the 
same had been actually realised. 1960 Pat 176 
(178‘ [AIR V 47 C 59] (DB). 

[23] Money standing to the credit of insol¬ 
vent in Provident Fund vests in Official Re¬ 
ceiver. 1956 S C 336 (339, 341) l(S) AIR V 43 
C 60] : 1956 SCR 100 : 35 Pat 359. [AIR 
1951 Pat 488, Reversed.) 

[24] It follows from S. 28 (2) of the Provin¬ 
cial Insolvency Act that an order of adjudica¬ 
tion divests the insolvent of all right, title 
and interest to and in his property and this 
continues during the whole period of the 
insolvency. It is as if the law had effected a 
transfer of title from the insolvent to the 
receiver. Even if the insolvent applies to the 
Debt Conciliation Board for settlement of his 
debts S. 21 of the C. P. Debt Conciliation 
Act, cannot do more than “suspend” the 
insolvency proceedings. It cannot abrogate 
them, nor can it restore the status quo. There¬ 
fore, once the insolvent is divested of his 
property by the insolvency proceedings S. 21 
does not have the effect of re-vesting it in 
him; all it does is to “suspend” the possibility 
of revestment. It follows from this that the 
insolvent has no authority or power to alie¬ 
nate his property after his adjudication and 
before its annulment bv order of the Insol¬ 
vency Court. 1951 Nag 241 (243, 244) [AIR 
V 38_C 61] : ILR (1951) Nag 12. 

[25] Where during the pendency of a suit 
on mortgage the mortgagor is adjudicated but 
the decree is passed without making the 
Official Assignee a party to the suit and the 
decree, holder purchases the property in exe¬ 
cution of the decree, the decree and the pro¬ 
ceedings are not null and void in the sense 
that they have no legal effect at all. The 
proceedings are only ineffective to bind the 
equity of redemption which is vested in the 
receiver. The effect of annulment is to vest 
the property retrospectively in the insolvent, 
in other words the consequence of annulling 
an order of adjudication is to wipe out alto¬ 
gether the insolvency and its effect except to 
the limited extent reserved under the section. 
The Legislature introduced the fiction of vest¬ 
ing the title retrospectively in the insolvent. 
In view of this, the alienations made of pro¬ 
perty, movable or immovable by the insol¬ 
vent after adjudication or the decree and 
execution proceedings suffered by him during 
such insolvency, notwithstanding the pro¬ 
perty is taken away and transferred from him 
are all restored and validated with effect from 
the date on which the insolvency petition 
was filed. 1954 Mad 604 (61D [AIR V 41 
C 220] : ILR (1954) Mad 80 (FB). (AIR 1929 
Mad 480, Overruled and AIR 1951 Nag 241 

Dissented from.) 

[26] Dicta : There is no statutory prohibi¬ 
tion against the sale of property by an insol- 
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•vent after insolvency proceedings have been 
initiated. The vesting of the property in the 
Official Receiver is for the benefit of the credi¬ 
tors; and so does not purport to affect trans¬ 
actions between the insolvent and other per¬ 
sons, except in so far as they affect the 
administration of the insolvent’s estate for 
“'the benefit of the creditors. As far as the 
parties to the transaction are concerned, they 
are binding on them. 1948 Mad 430 (431, 
432) [AIR V 35 C 207] : ILR (1948) Mad 872 
‘(DB). 

[27] The purchaser in insolvency repre¬ 
sents the interest of the insolvent, because it 
is the right and title of the insolvent which 
are vested in the insolvency Court or the 
receiver. When the sale takes place, it is of 
the property, right, title and interest of the 
insolvent, and the purchaser obtains it subject 
to any advantage or disadvantage which the 
insolvent himself enjoyed. 1956 Nag 241 x 243) 
[AIR V 43 C 82] : ILR (1950) Nag 256 (DB). 

[28] When a person is declared insolvent, 
he becomes civilly dead and on such death, 
all his rights and liabilities devolve on the 
Receiver. It being so, the necessary coro¬ 
llary of this is that he has no locus standi to 

maintain the appeal. (’60) 1960 M P L J 418 
(419). 

5. Insolvency of Hindu father. ‘See 
Note on S. 28A. 

6. Manager’s insolvency. —• [1] Where 
•one of the brothers, who is a manager of a 
5 joint Hindu family is adjudicated insolvent 

for the debts due personally from him, the 
shares of the other brothers do not vest in 
the official receiver. 1938 Lah 20 (21) [AIR 
V 25]. , . | __ 

[2] Joint Hindu family governed by Daya- 
bhag school — New trade started by Karta— 
Adjudication of adult members—No property 
'belonging to minor members vests in receiver. 

1922 P C 237 i239, 240) [AIR V 91 : 49 Cal 
560 : 49 Ind App 108. 

[3] The right of a manager who is not the 
father of the other coparceners to sell family 
assets to discharge debts which are payable 
out of the joint estate is not property and 
therefore cannot vest in the official receiver 
on the insolvency of the manager. 1942 Mad 

082 (684, 085) [AIR V 29] : ILR (1943) Mad 
•83 (FB). (AIR 1926 Mad 994 (FB), Dissented 
from ; AIR 1929 Mad 100, Overrated.) * 1943 
Mad 052 (653) [AIR V 30] : ILR (1944) !Mad 
212 (DB) * 1943 Mad 303 (308, 309) [AIR 
V 30] * 1942 Cal 533 (530) ' AIR V 29] : ILR 
(1942) 2 Cal 413. (Joint Dayabhaga family— 
•Insolvency of manager — His power to sell 
interest of other coparceners for satisfaction 
, of joint debts does not vest in receiver)*!* 1925 

Bom 410 (410) [AIR V 12] : 49 Bom 785 (DB). 

[But see 1940 Sind 141 (143) [AIR V 271 : 
ILR (1940) Kar 375 (DB) * 1939 Cal 2/9 
(280, 281) (AIR V 20] (DB) * 1937 Cal 517 
• (518, 519) [AIR V 24] : ILR (1937) 2 Cal 075 
(DB) * 1933 Nag 150 (152) [AIR V 20] : 29 

Nag L R 159 (DB).] 

[4] Joint Hindu family carrying on ances¬ 
tral business — Promissory note drawn in 


favour of family and not of Karta Karta 
adjudicated insolvent — Official receiver does 
not derive right of suit through Kar a Per 
Mi/a Hu J . 1937 Rang 105 (108) LAIR V 24] 
(DB) (Dunkley L—Contra.) 

[5] The 1st defendant executed a promissory 
note to the plaintiff when he was the manag¬ 
ing member of the family of himself and de¬ 
fendants Nos. 2 to 5. He became insolvent. 
The plaintiff then instituted a suit against the 
defendants on the promissory note. The suit 
was dismissed as against the estate of the 1st 
defendant as the debt was one provable in 
insolvency but a decree was passed against 
the shares of the other defendants on the 
ground that the debt was incurred for family 
purposes. On appeal— Held that though the 
suit could not be maintained against the 
estate of the 1st defendant, a decree could be 
passed against the shares of the other defen¬ 
dants in the family property. 1934 Mad 223 

(224) [AIR V 2L]. 

[6] See also Note on S. 28A. 

7. Insolvency of coparcener. — [lj On 
the insolvency of a coparcener in a joint 
Hindu family his undivided interest in the 
joint family property vests in the receiver tor 
the liquidation of his debts But the receiver 
cannot legally deal with the joint family pro¬ 
perty, except to the extent of the share vested 

in him. 1933 Nag 324 (325) [AIR V 20]. 

(Joint promissory note by members or joint 
Hindu family — Adjudication of some as insol¬ 
vent—Suit against others on promissory note 

is not barred ) f M 

[2] Sale by three members of joint tamity 

Subsequent insolvency of one member— Held 
Court could deal only with estate of insol¬ 
vent, and sale in respect of insolvent s share 

alone could be annulled. 19L7 Mad 414 (414) 
[AIR V 4] (DB). , , , , . 

[31 The insolvent’s undivided share intne 
property of the joint family of which he is 
a member is property and therefore the re¬ 
ceiver can sue for partition of the share of the 
insolvent vested in him. 1923 Oudh 154 (154) 

[AIR V 10] : 20 Oudh Cas 384 (DB). 

[4] Members of a joint Hindu tamily were 

adjudged insolvents and receiver sought to 
sell their interest in the pioperty purchased 
by the decree-holder— Held, that the receiver 
had the right to sell the interest, it any, ot 
the insolvents in the family property and not 
the whole of the property purchased by tne 

decree- holder. 1938 Pat 234 (235) LAIR V 25] 

^ [5] Where a coparcener becomes insolvent, 
the official receiver can sell the right, title 
and interest of such coparcener in the joint 
family property and the purchaser s remedy 
is to compel partition as against the other co¬ 
parceners. The actual shares of the other 
coparceners need not be determined at the 
time of the sale but can be detenmned at the 

time of partition. 1933 Lah 6ol (0o2) [AIR 
V20]. , , , 

[0] Where the property has descended as 
obstructed heritage the sons of the acquirer 
do not obtain an interest by birth in the pro¬ 
perty and hence on the insolvency of one of 
the sons the official receiver cannot proceed 
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against a part ot such property as being the 
insolvent’s share therein 1938 Nag 7 (12) 
[AIR V 25] : ILR (1939) Nag 465. 

l 7J Coparcener insolvent - Insolvency does 
not effect his separation from joint family— 
Insolvent’s share increased by death in co¬ 
parcenary-increase accrues to official recei¬ 
ver in whom that share is vested. 1946 Mad 
503 (504; [AIR V 33 C 257] : ILR (1947; Mad 
44 (DB). 

8. Insolvency of firm. — [1] An order of 
adjudication against a firm is an order of ad¬ 
judication against each individual partner of 
the firm. 1932 Sind 62 (63) [AIR V 19] (DB)* 
1926 Sind 31 (32) LAIR V 13]: 20 SindLR 209. 

[2] When a partner is adjudged an insol¬ 
vent the receiver appointed under S. 16 of the 
Act of 1907 merely replaces the insolvent 
partner and cannot claim to take exclusive 
possession of the entire assets of the firm. 
1915 Cal 482 (485) [AIR V 2] : 42 Cal 225 
(DB). 

13 J A suit against partners so adjudged in¬ 
solvent is not maintainable without the leave 
of the Court. 1927 Lah 234 (235) [AIR V 14]. 

[4 1 Partnership between stranger and joint 
Hindu family of father and minor sons- Firm 
adjudged insolvent — Adults mortgaging an¬ 
cestral property for partnership debts — 
Minor’s shares in ancestral property can be 
sold by receiver to discharge debts of firm. 
1932 Pat 231 (233, 234) [AIR V 19] : 11 Pat 
Pat 399 (DB). 

9. Vesting of property situated in 
foreign territory.— [1] Movable property in a 
foreign State belonging to the insolvent would 
ordinarily vest in the receiver and the latter 
can take steps to recover it through the insol¬ 
vent or otherwise so as to make it available 
and distributable among his creditors. It may 
be that in some cases he may not succeed in 
doing so but the liability of the property be¬ 
ing distributed among creditors does remain 
according to the law of British India.'1956 
Bom 167 (169) [AIR V 23] : 60 Bom 706 : 37 
Cri L Jour 577 (DB) * L922 Nag 221 (222) 
[AIR V 9] : 18 Nag L R 93. 

[2] Adjudication in British India — Power 
ovpr foreign immovables. 1932 Cal 310 (312) 

[AIR V 19] (DB). 

[3j Undivided share in the joint family pro¬ 
perty is a property over which the insolvent 
has a disposing power. That property vests in 
the insolvency Court, The fact that the pro¬ 
perty was not situate in India would not 
matter so far as the vesting is concerned. (’50) 

3 Sau L R 52 (53) (DB). 

[4j Legislature in one State cannot legislate 
in respect of land situate in a foreign State. 
Even if the land in a foreign State (e g., 
Baroda State before its merger) be regarded 
as vested on adjudication (by a former British 
Indian Court) in the Receiver in Insolvency 
in an ideal sense, unless the law of the foreign 
State recognises the vesting as a transfer of 
the property to the Receiver, the vesting 
cannot operate to confer title upon the Re¬ 
ceiver in Insolvency and the property situate 
in the foreign State will continue to be liable 


for satisfaction of the claims against the* 
debtor according to the law of that State and 
unaffected by the insolvency. Section 28 (1) 
imposes a purely personal obligation upon the 
insolvent which may be enforced by process 
of the Insolvency Court to compel compliance 
of all acts necessary for completing the title 
of the Receiver to property situate in a- 
foreign territory. But the personal obligation 
cannot affect the jurisdiction of the Courts in 
the foreign State to deal with property situate 
in that State; nor can it compel the creditors, 
who are not amenable to the jurisdiction ofc 
the Insolvency Court which has adjudicated 
the debtor an insolvent, to allow other credi¬ 
tors to participate in the satisfaction obtained: 
by them by taking proceedings in a foreign- 
state. 1955 Bom 170 (173) [(S) AIR V 42: 
C 45] : I L R (1955) Bom 236. 

10. Effect of adjudication in a foreign. 
Court.—[1] When a foreign Court adjudicates 
person insolvent, the only property in British 
India which vests in the receiver is the mov¬ 
able property wnich the insolvent was free to 
assign at the date of the adjudication and 
such property vests by virtue of private- 
international law. The adjudication does not, 
however, affect the rights of a creditor who 
has attached before the adjudication He 
remains entitled to the benefit ot his attach¬ 
ment. But where the creditor attaches after 
adjudication he is not entitled to anything by 
reason of his attachment and he is left merely 
with the right to prove his debt in insolvency*. 
1940 Mad 47 (48, 49) [AIR V 27] (DB). 

[2] Immovable property in Briti h India 
does not vest in the receiver in insolvency on 
an adjudication in a foreign country. (11; 34 
Mad 247 <248) (DB). 

[3] Official receiver in foreign Court cannot 
take advantage of law applied in British India. 
—Debtor declared insolvent in Secunderabad 
— ( reditor attaching decree in favour of 
insolvent in execution of his decree —Attach¬ 
ment could not be discontinued. 1929 Mad' 
900 (902) [AIR V 16]. 

14] The fact that the person adjudged 
bankrupt by a foreign Court has not been ais~ 
charged will not affect his right to file a suit 
as the administrator of the estate of his father,, 
which right does not vest in the assignee in 
his bankruptcy. Where, however he has been, 
appointed as administrator by a foreign Court, 
and his father is a British Indian subject who 
has not acquired a foreign domicile, the son 
cannot sue as such administrator in British 
Indian Court for recovery of immovable pro¬ 
perty situated in British India. 1946 Mad 25 
(29 [AIR V 33 C 11J : I L R (1946) Mad 480.. 

[5] Where a person is adjudicated insolvent 
in a British Indian Court and subsequently he- 
is also adjudicated insolvent by a Court in a 
foreign state and a debt due to the insolvent 
is sold by the receiver appointed by the latter 
Court, the purchaser cannot prefer his claim 
as a creditor before the receiver appointed by 

the British Court. (*35) 1935 Mad W N 122& 
(1224). 

11. “Shall become divisible’’.— [1] At 
the date of insolvency the assets of the insof- 
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vent's estate which have to be divided among 

the insolvent’s creditors iml de not only 

debts due to the estate but also the interest 

accruing till the date ot payment to the 

receiver. (*13) 1913 Pun L K No. 112, p. 400 

(402). 

12. Termination of insolvency proceed¬ 
ings.— l 1 I The insolvency proceedings do not 
end on mere adjudication. 1 lie insolvent’s 
presence and help would be greatly needed 
so long as the estate has not been fully 
administered, but continues to be in the hands 
ot the official receiver bimply because the 
judgment-debtor has been adjudicated insol¬ 
vent and he has applied tor discharge it 
cannot be said that the procee ings in insol¬ 
vency have terminated. 1933 Mad 360 v302) 
[AIR V 20] * 191B bind 38 (39) .All! V 5J : 
12 Sind L R 20 ^DB). 

[2] Insolvency proceedings are not termi¬ 
nated by an order retusiug the discharge of 
the accused 19z8 Rang 109 ^11 ) LAlK V 15J: 

6 Rang 27 vDBj * 19^7 Mad 919 (tf20) LAIR 
V 14] : 50 Mad 977. 

[31 Subsequent to the adjudication of a 

e srson as insolvent, certain applications made 
y the creditors of the inso vent were oidered 
to be ‘‘filed ” A previous order had m ide it 
clear that further steps were expected to be 
taken by the creditors. An application made 
by the sons ot the insolvent for substitution 
of their names in place ot ihe insolvent who 
had died during the proceedings was dis¬ 
missed on the ground that the proceedings 
had terminated — Heut that the proceedings 
were not terminated simply because the word 
“file” occurred in the order or because the 
application for substitution of names was 
rejected. 1935 Pat 480 h80) [AIK V .2J DB). 

[4] There can be no termination ot insol 
vency proceedings till a final and uncondi¬ 
tional discharge is granted to the insolvent, 
his assets are realised and distributed among 
the creditors and the surplus it any is paid to 
the insolvent. (*49) 54 Mys HCR ^01 (Z04) 
(DB). 

13. Bar of remedy. — [1] A decree is not 
a remedy tor a civil wrong but merely a "top 
towards the remedy within old b. 10i2)(b). 
The remedy is the benefit accruing to the 
creditor through the execution cf his dei ree; 
i e., the compensation secured to him in 
execution That remedy he can secure only 
through the Insolvency Court by proving his 

debt. 1921 Lah 270 (270, 271) t AIK V 8): 2 
Lah 95 (DB). ^Decree under O 34 R 0. Civil 
P. C.) + 1932 All 382 v383) [AIK V 19J : 54 
All 532 (DB). (Declaratory decree ) 

[But see (’ll) 34 All 106 1 109) (DB).] 

[2] Where a creditor obtains his decree on 
the understanding that he was getting a decree 
against certain insolvents, his exclusive remedy 
• would be to go to the Insolvency Court and 
get rateable shares in the assets and not that 
he would proceed separately by way of execu 
tion and claim priority as against the receiver. 

1935 All 642 <044) [AIR V *21. 

[3J Where a suit for specific performance 
«of a contract entered previous to his insol¬ 


vency is brought ag inst an insolvent in a 
Court other than the Court of insolvency, 
such a Court has no jurisdiction to determine 
the question of fraudulent preference. 1928 
Mad 800 (861) [AIR V 15] (DB). 

[4] Father insolvent—Son’s share sold prior 
to adjudication — Receiver has right to annul 
sale — Remedy lies in Insolvency Court and 
not in ordinary Civil Court. 1934 Nag 271 
(272) [AIR V 21]. 

[oj Under the Provincial Insolvei cy Act, 
there is no provision which expressly or 
impliedly precludes an unsuccessful claimant 
from bringing a regular action to establish his 
title to the property seized by the Insolvency 
Court or the receiver. 1921 Lah 58 (58, 59) 
[AIR V 8] : 2 Lah 147 (DB). 

[61 It is only after the making of an order 
of adjudication that the creditors are pre¬ 
vented from proceeding against the property 
of the insolvent. 1936 Nag 117 (118' [AIR 
V 231 : I L R 1 1936) Nag 41. 

[7] Section bars the remedy of the creditor 
only during the pendency of the insolvency 
proceedings but where:the sale was confirmed 
after they were over, the judgment-debtor has 
no right to ask the Court not to confirm the 

sale. 1941 Oudh 505 (507.' [AIR V 28]. 

[8] The Act contains no prohibition to a 
creditor going on with a suit or proceeding 
already pending at the date of adjudication. 
(’28) 61 Ind Cas 534 (535 (Lah). 

[9] An application under O. 34, R. 6, Civil 
P C., is not a new proceeding but a continua¬ 
tion of the original suit, so that it does not 
come under the bar of the section. 1921 Lah 
270 (270) [AIR V 8] : 2 Lah 95 (DB). 

[10] The jurisdiction of a Civil Court to 
try a suit in respect of a debt or liability in¬ 
curred by an insolvent after the order of ad¬ 
judication is not barred by the Act. 1925 Nag 
77 (78) [AIR V 12] : 22 Nag L R 118. 

(’ll j No decree can be executed against in¬ 
solvent in the normal Courts. Dues can only 
be realised in the insolvency proceeding and 
nowhere else, and that too only from the in¬ 
solvent’s assets, and not from any one else’s 

assets. 1949 Kutch 2 3) [AIR V 36 C 2]. 

14. “Commence any suit or other legal 
proceeding.”—[11 The suit or other legal pro¬ 
ceeding contemplated by S 28 2) must be 
one against the insolvent himself or against 
persons whom it is sought to render liable 
through him. Where therefore, the liability 
of the defendant depends on his being the 
grandson of the debtor and not on his being 
the son of the insolvent, the section has no 
application. (’36) 63 Cal 194 (205) * 1942 
Mad 327 (329) [AIR V 29] (DB). 

[2] The words “any suit or legal proceed¬ 
ing” cover a case where the object of the suit 
or other legal proceeding is to obtain any re¬ 
medy against the property or the person or 
the insolvent in respect of a provable debt. 
1919 Sind 42 (48) [AIR V 01 : 12 Sind L R 
81 + 1910 Ouch 177 (L78> [AIR V 23]: 11 Luck 

720 (DB). 

[31 A suit under O 21, R. 83, is’ commence¬ 
ment of suit. 1 ’ 1929 Mad 323 (327) [A I R V 
16] (DB). 
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[4J An application was made under S. 4, 
Provincial insolvency Act praying for a de¬ 
claration that the scheduled property belong¬ 
ed to the insolvent and for a direction that 
the official receiver might sell the property 
for the benefit of the general body of credi¬ 
tors— Hel-:!, that these proceedings were pro¬ 
ceedings which come within the provisions oE 
S. 28 (2). 1935 Mad 809 (809) [A I R V 22] 
(DB). 

[5] An application for execution of a decree 
is the commencement of a legal proceeding 
within S. 28 (2). 1931 Pat 357 (357, 358) 
[AIR V 18 ■ : 10 Pat 422 (DB). 

[61 An execution of a decree of specific per¬ 
formance compelling the judgment-debtor and 
a person claiming as his representative to 
execute a mortgage in favour of the decree- 
holder is not a legal proceeding in respect of 
a debt within the meaning of S.‘28 (2) and 
previous leave of the Court is not necessary. 
1951 Mad 687 (688) [AIR V 38 C 217] (DB). 

[7] An application to recover a judgment 
del3t by arrest of the judgment-debtor is a 
legal proceeding within the section. 1936 
Oudh 177 (178) [A 1 R V 23] : 11 Luck 720 
(DB). 

[8] An application contemplated in S. 25, 
Madras Debt Conciliation Act to the Debt 
Conciliation Board is a legal proceeding or 
at least the institution of a legal proceeding. 
1938 Mad 808 (808) [AIR V 25]. 

[9] No decree can be executed against in¬ 
solvent in the normal Courts. Dues can only 
be realised in the insolvency proceeding and 
nov\ here else, and that too only from the in¬ 
solvent’s assets and not from any one else’s 
assets. 1949 Kutch 2 (3) [AIR V 36 C 2J. 

[10] In Kutch, there is no Insolvency Act : 
Hence a suit against a firm which, has been 
adjudicated as insolvent in Bombay is main¬ 
tainable in the Kutch Courts as the firm is not 
to be treated as insolvent in Kutch. 1949 
Kutch 5 (6) [AIR V 36 C 4]. 

15. Leave of Court.—[1] Section 28 (2) is 
mandatory and after an order of adjudication 
is made, no suit or other proceedings can be 
instituted against the insolvent or his property 
without the leave of the Insolvency Court. 
1937 Mad 667 (669) [AIR V 24] : I L R (1937) 
Mad 841 (DB)*1940 Rang 289 (290) [A I R V 
27] : 1940 Rang L R 544 (DB). 

[2] It is only those suits that seek relief 
against the property of the insolvent and 
which were admittedly the insolvent’s pro¬ 
perty at the date of the insolvency petition 
that would require the leave of the Court. 
1946 Mad 25 (29) [A I R V 33 C 11] : I L R 
(1946) Mad 486 (DB). 

[3] Provision as to grant of leave is confin¬ 
ed to claims of creditors. 1924 All 40 (43) 
[AIR V 11] : 48 All 16 (DB). 

[4] The grant of permission to institute a 
suit does not necessarily cover permission to 
execute a decree obtained in that suit and there¬ 
fore the decree-holder cannot execute his de¬ 
cree obtained in such suit against the insol¬ 
vent’s property. 1926 All 640 (640) [A I R V 
13] : 48 All 482 (DB). 


[5] There is no rule of law requiring notice 
to be given to an insolvent before leave to file 
a suit is granted, and whether it is necessary 
to issue a notice to the insolvent or not must 
be decided on the facts of each particular 
case. 1928 Rang 326 (327) [A I R V 15] : 6 
Rang 533. ' 

[6j An order granting leave passed without 
notice to the other party must be regarded to 
have been passed without prejudice to the in¬ 
terests of those against whom it was passed. 
1941 Mad 577 (579) [AIR V 28]. 

[7] Petition to receiver praying to set aside 
transfers by insolvent as benami — Receiver 
declining to proceed in matter — Application 
to Court under S. 4—Attention of Court drawn 
to fact that receiver declined to proceed and 
that he was joined as party to application — 
Held that there was sufficient compliance 
with S. 28 (2) as sanction of Court was asked 
for by necessary implication. 1935 Mad 809 
(810) [AIR V 22] (DB). 

[8] Where a creditor made an application 
to a District Munsif sitting as an Insolvency 
Court under S. 4 praying for a declaration 
that a certain transaction was benami and the 
Munsif entertained the application, heard it 
and gave a decision uponit —Held, that though 
no formal application had been made for leave 
under S. 28 and no formal leave had been 
granted the fair inference from what took 
place was that leave of the Court had been 
granted and the application under S. 4 was 
not, therefore, barred for want of leave under 
S. 28. 1935 Mad 46 (46) [AIR V 22] (DB). 

[9] Where the plaintiff and other creditors 
of the debtor opposed the latter’s application 
for adjudication as an insolvent on the ground 
that a transfer effected by him was fraudu¬ 
lent and collusive and examined witnesses in 
support of their allegation but the Judge 
stopped recording further evidence, being of 
opinion that the transaction having been 
effected more than two years before the ap¬ 
plication for insolvency, its genuineness and 
validity could more appropriately be deter¬ 
mined in a separate suit and accordingly 
passed an order of adjudication, but in this 
order he stated specifically that the plaintiff 
or the other creditors might, if so advised, 
file a separate suit for having the transfer de¬ 
clared void— Held that the permission to sue 
was granted by the Insolvency Judge, and it 
was not necessary for the plaintiff to make 
another application at a later stage for the re¬ 
petition of the previous order. 1934 Lah 400 
(462) [AIR V 21] : 15 Lah 849 (DB). 

16. Leave of Court—When necessary.— 
[1] Suit filed after filing of insolvency petition 
but before adjudication — Leave of Court is 
necessary. 1935 Mad 817 (821) [A I R V 22] : 
58 Mad 1032 (DB). 

[But see 1940 Rang 234 (235) [AIR V 27] : 
1940 Rang L R 390 (DB). (Suit or legal pro¬ 
ceeding commenced before order of adjudica¬ 
tion, whether before or after presentation oE 
insolvency petition is not invalid without 
leave)]. ! 

[2] Where a creditor seeks any relief against 
his debtor by way of suit which is intended to 
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secure, diiectly or indirectly, the realization 
of his debt in the insolvency proceeding, 
leave of the Insolvency Court is necessary 
before institution of such a suit. 1938 Lah 
858 (858) [AIR V 25] * 1940 Rang 289 (290) 
[AIR V 27] : 1940 Rang L R 544 (DB). (Suit 
to set aside a s$le by the receiver.) * 1915 
Mad 1076 (1076) [A I R V 2] (DB) * (’ll) 5 
Sind L R 80 (82) (DB). 

[3] A suit to recover a debt contracted after 
filing insolvency petition but before adjudi¬ 
cation is not maintainable without the leave 

of Court. 1932 Bom 511 (512) [AIR V 19]. 

[4] A suit for arrears of rent against a 
tenant who is adjudicated insolvent is not 
maintainable without the leave of Court. (’12) 

34 All 121 (122) (DB). 

[5] A depositor is forbidden from instituting 
a suit for money deposited with insolvent 
except with* the leave of the Court. 1936 
Oudh 236 (237) [AIR V 23] : 11 Luck 731. 

[6] Suit against undischarged bankrupt in 
respect of debt mentioned in list attached to 
his application and of which notice was duly 
served on creditor is not maintainable with¬ 
out leave of insolvency Court. 1918 Oudh 32 
(32) [A I R V 5] : 20 Oudh Cas 304. 

[7] Insolvent’s discharge refused—Leave to 
sue him is still necessary. 1928 Rang 109 
(110) [A I R V 15] : 6 Rang 27 (DB). (A I R 
1926 Rang 2, Overruled). 

[8] Since the insolvency proceedings do not 
terminate with the order of discharge of the 
insolvent, his creditor would be precluded by 
S. 28 (2) from enforcing his remedy in any 
other Court or in any other manner, except 
in the Insolvency Court and in the manner 
provided in the Insolvency Act. 1939 Nag 
103 (105) [AIR V 26] : ILR (1939)-Nag 478. 

[9] A decree-holder of the insolvent or a 
creditor who has been a party to the insol¬ 
vency proceedings, cannot bring a declara¬ 
tory suit without the leave of the Court. 1933 
Nag 217 (217) LA I R V 20] * 1917 Low Bur 
<60 (60) [AIR V 4] : 9 Low Bur Rul 47 * 1930 
Rang 317 (319) [AIR V 17] : 9 Rang 7 (DB). 

[10] Where a person obtained a decree 
against the members of a joint Hindu family 
after two of them had been adjudicated insol¬ 
vents without obtaining the leave of the 
Court, held that the suit offended against the 

provisions of S. 28. 1936 Mad 57 (57) [AIR 
V 23]. 

[11] Joint Hindu family — Decree against 
father alone—Insolvency of father—Creditor 
•cannot proceed against son’s share without 
leave of Court. 1943 Mad 94 (90) [AIR V 30] 
(DB). 

[12] Hindu insolvent — Claim by mother 
and unmarried sisters for arrears of main¬ 
tenance, marriage expenses, residence and 
clothing — Suit without leave of Court is 
barred 1940 Mad 951 (952) [AIR V 27]. 

[13] A suit by an official receiver cannot be 
referred to arbitration without the leave of 
Court. 1914 Sind 59 (59, 60) [A I R V 1] : 8 
.Sind L R 60. 

114] Execution petition cannot be filed 
•without leave of Court against a person whose 
property is vested in the official receiver. 


1936 Mad 284 (286) [AIR V 23] : 59 Mad 759 
(DB). 

[15] Debtor adjudicated insolvent—Credi¬ 
tor cannot without leave of Court file execu¬ 
tion application against him with prayer for 

his arrest. 1935 Mad 239 (240) [A I R V 22] 
(DB) * 1936 Oudh 177 (177, 179) [AIR V 23]: 
11 Luck 720 (DB) * 1928 Lah 258 (259) [AIR 

V 15] * 1927 Mad 919 (920) [A I R V 14] : 50 
Mad 977 * 1920 Mad 510 (510) [AIR V 13] * 
1925 Mad 915 (915) [A I R V 12] vFB) * 1923 
Mad 487 (487) [AIR V 10] (DB) 

[But see 1932 All 188 (189) [AIR V 19]: 54 
All 410 : 34 Cri L Jour 18 * 1929 Bom 1 oO 
(135) [A I R V 10] (DB) * 1929 Lah 453 (454) 
[AIR V 10] * 1927 All 418 (419) [AIR V 14] : 
49 All 201 (DB).] n p , 

[10] An application under S. 2o, Madras 
Debt Conciliation Act, comes within the mis¬ 
chief of S, 28 (2) and cannot be made without 
the leave of Court. 1938 Mad 808 (808) [AIR 

V 25]. 

17. Leave of Court — When not neces¬ 
sary.—[1] A suit by a creditor under S. 53 of 
the Transfer of Property Act to set aside an 
alienation made by the debtor before he is 
adjudged an insolvent is maintainable without 

the leave of the Insolvency Court. 1941 Vlad 
903 (905) [AIR V 28]: ILR (1942) Mad 1 (LB). 
(A I R 1919 Mad 167, Overruled.) * 194o Mad 
25 (29, 3Q) [AIR V 33 C 11] : ILR (1946) Mad 

48 [ 6 ButTee (’28) 110 Ind Cas 386 (386) (Lah).] 

[2] Insolvency of Hindu father Son s 
shares in family property do not vest in 
receiver—Son’s creditor can attach son s snare 
without leave of Court. 1939 Mad 572 (573) 
[A I R V 20] : ILR (1939) Mad 585 (DB). 

[3] Hindu father adjudicated insolvent— 
Suit against undivided sons for debt incurred 
by father for family benefit — Leave of Insol¬ 
vency Court is not necessary. 1942 Mad 360 
(361) [A 1 R V 29] (DB). 

[41 A creditor is not prohibited from filing 
a suit even as against a person who is jointly 
indebted with the insolvent and whose pro¬ 
perty could not have vested in the official 
receiver. Consequently where after the adjudi¬ 
cation of the father, there is a severance or 
status between the father and the son, leave 
of the Insolvency Court is not necessary for a 
suit against the son. 1942 Mad 327 (329) 
[A I R V 29] (DB). 

[5] Suit for damages for use and occupa¬ 
tion or for rent for period subsequent to deten- 
dant’s adjudication as insolvent— Not barred 

by S. 28 (2) on ground that no leave of Court 
was obtained. 1945 Mad 239 (240) [AIR 
V 32]. 

[6] Judgment-debtor adjudicated insolvent 
—Suit by decree-holder under O. -L, R. o‘3, 
Civil P. C. against successful objector — 
Objector alleging to have purchased property 
from judgment-debtor prior to attachment 
effected before insolvency Leave of Court 
held was not necessary. 1929 Mad 323 (320) 
[A I R V 10] (DB). 

[But see 1927 Mad 201 (203) [AIR V 14]. 

[7] Declaratory decree obtained by sons of 
judgment-debtor — Judgment-debtor adjudi- 
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cated insolvent before decree — Appeal by 
decree-holder without leave—Appeal held not 
barred. 1932 All 382 (383) [A I R V 19] : 54 
All 532 iDB). 

[8J A stranger to the insolvency proceedings 
can file a declaratory suit against the insol¬ 
vent without the leave of the Court. 1933 
Nag 217 (217) [A I R V 20]. 

[9] Composition deed—Sureties agreeing to 
pay creditors — Annulment of adjudication— 
Plaintiff’s debt disputed by sureties —Plaintiff 
bringing suit on disputed claims — Leave of 
Court held was not necessary. 1935 Mad 929 
(931) [A I R V 22] (DB). 

LI0] There is no statutory provision under 
which leave is necessary fo file a suit against 
official receiver. 1924 All 40 ^43) [AIR V 11]: 
40 All 10 (DB)*1919 Cal 781 (781, 782) [AIR 

V 0] (DB)*1924 Pat 259 (200) [AIR V 11]: 2 
Pat 724 (DB)*1917 Sind 22 (23) [A I R V 4] : 
10 Sind L R 179 (DB).* 

[ 1] A stranger to the insolvency proceed¬ 
ings is not required to obtain the leave of the 
Court before bringing.an action in respect of a 
property seized by the receiver on the ground 
tnat it belonged to him and not to the estate 
of the insolvent. 1930 Lah 708 (709) [AIR 

V 17] (DB). 

tlZj Partition suit against A and debtor— 
Debtor adjudged insolvent during pendency 
of suit—Suit decreed against both with costs 
—Suit by A against official receiver for reco¬ 
very of half of costs paid by A —Leave of 
Court held was not necessary as amount of 
costs was not debt provable in insolvency. 
1937 Mad 725 (727) [AIR V 24]. 

[13] The obtaining of leave is a matter be¬ 
tween the receiver and the Court and the 
absence of leave is not a valid defence to a 
suit by the official receiver 1922 Mad 51 (53) 
[AIR V 9] : 45 Mad 107 (DB). 

[14] Creditors who sue the divided sons for 
realisation of the pre-partition debts of the 
father who was adjudged insolvent cannot be 
said to be seeking a remedy against the pro¬ 
perty of the insolvent in respect of the debt 
within the meaning of S. 28 (2) of the Act. 
Therefore leave of the Insolvency Court is 
not necessary for a creditor’s suit against the 
divided sons of the insolvent debtor. 1957 
Andh Pra 092 (700) [(S) AIR V 44 C 223] 
(DB). 

[15] An appeal is a continuation of the suit 
and not a commencement of a new proceed¬ 
ing. Where a suit has been filed before the 
adjudication of the debtors as insolvents, 
there can be no question of seeking leave from 
the insolvency Court under S 28 (2) of the 
Provincial Insolvency Act and of making the 
Receiver-in-insolvency a party to the suit and 
consequently it is not necessary to take the 
leave of the Court or to make the Receiver a 
party to the appeal, filed in the suit after the 
adjudication. 1900 Cal 409 (473; [A I R V 47 
C 120 (DB). 

[10] The words ‘suit or other legal proceed¬ 
ing’ in S. 28 (2) mean suit or other legal pro¬ 
ceeding against the propertv of the insolvent, 
which vests in the Receiver and the remedy 


against which is controlled bv that sub¬ 
section. Section 28 (2) has no application in 
respect of any suit or appeal which is merely a 
personal action against the insolvent, for ex¬ 
ample, a suit for bare claim of money against 
the insolvent. 1900 Cal 469 (473, 474) [AIR 

V 47 C 126] (DB). 

[17] Collusive and fraudulent decree and 
execution — Possession delivered to auction- 
purchaser—Suit by other creditors for declara¬ 
tion that decree and all other proceedings are 
null and void Suit maintainable — Leave of 
Insolvency Court under S. 28 (2) not n cessary 
as no remedy was sought in the suit against 
properties of the insolvent. 1959 Mad 141 
(142) [AIR V 46 C 44^ (DB). 

18. Effect of not obtaining leave. — 

[1] The leave of the Insolvency Court for the 
institution of a suit or other proceedings 
against the insolvent or his property is a con- 
dition precedent to the right of action and 
must be obtained before the institution of the 
suit or proceedings 1937 Mad 667 ( 009 ) [AIR 

V 24] : ILR (1937) Mad 841 (DR) + L939 Bom- 
344 (345) [AIR V 26J : ILR (1939) Rom 49** 
1929 Mad 323 (333) [AIR V 10] (DB) * 1927 
Mad 925 (927) [AIR V 14] : 51 Mad 833 (DB). 

[2] It is clear from the terms of S. 28 (2) 
that as on the making of an order of adjudica¬ 
tion the estate vests in the Receiver no suit 
shall be commenced except with the leave of 
the Court The terms of the section are manda¬ 
tory and there can be no question of any 
waiver of objection as to the maintainability 
of the suit on the part of the parties so as to 
nullify the effect of the section. The suit is 
not maintainable unless leave of the Insol¬ 
vency Court is obtained prior to its institu¬ 
tion. 1955 Andh 115 (115, 116) [(S) AIR V 42 
C 43]. 

[3] Leave of the Insolvency Court under 
S. 28 (2) of the Act is essential to the institu¬ 
tion of a suit or other legal proceeding of the 
nature described in the sub-section. Want of 
leave before the institution of the suit or pro¬ 
ceeding entails its dismissal and cannot be 
cured by the grant of leave subsequently. But 
the fact that the leave of the insolvency 
Court was not obtained for the institution of 
a suit by a creditor under S 28 (2) does not 
render the decree passed therein a nullity. 
Obiter : — There may be some ambiguity in 
the word “thereafter” as used in S 28 (2) but 
it must be held that the doctrine of relation 
back in S 28 (7) applies to the first part of S. 28 

(2) and not to the second part and that a suit 
instituted after the filing of an insolvency 
petition and before adjudication does not 
become incompetent or unsustainable by 
reason of want of leave of the insolvency 
Court. Section 29 of the Act refers to such a 
suit and the Court in which it is instituted 
has to act under the provisions of that section, 
if and when an order of adjudication is made 
by the insolvency Court. 1957 Andh Pra 692 
(699) [(S) AIR V 44 C 223] (DB). 

[4] The want of previous sanction is a 
defect fatal to the suit and subsequent leave 
cannot validate it. 1937 Mad 607 (609 [AIR 

V 24] : ILR (1937) Mad 841 (DB) * 1929 Mad 
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328 333' [AIR V 16] iDB) * 1927 Mad 925 
(927) [AIR V 14] : 51 Mad 833 (DR) * 1933 
Nag 217 (217) [AIR V 20] * 1918 Sind 38 
<39* TAIR V 51 : 12 Sind L R 20 (DB). 

[But see 1942 Lah 289 (295) [AIR V 29] : 
ILR(M42)Lah517 iFB) * 1915 Sind 34 ^34, 
35) [AIR V 2] : 9 Sind L R 34 ] 

[5] The annulment of the adjudication has 
the effect of vesting the title in the property 
retrospectively The attachment made after 
the insolvency of a partner of the property 
belonging to him would become valid by 
reason of subsequent annulment. Similarly, if 
the suit was instituted without leave of the 
Court during the pendency of the insolvency 
proceedings its maintainability could not be 
questioned after the insolvency proceedings 
terminated. The consequence or annulment is 
to wipe out altogether tne insolvency and its 
effect except to the limited extent reserved 
under the section. The alienations made of 
property, movable or immoveable, by the in¬ 
solvent after adjudication, the decrees and 
execution proceedings suffered by him, the 
status of an agricultuiist notwithstanding the 
roperty i% taken away and transferred from 
im are all restored and validated with effect 
from the date on which the insolvency peti¬ 
tion was filed. 1954 Mad 604 (6L2, 013) [AIR 
V 41 C 220] : I L R 11954) Mad 80 FB . (AIR 
1951 Mad 03 (FB), Approved', AIR 1929 Mad 
480, Overru ci.) 

•[0] If the leave of the Court is not obtain¬ 
ed, the suit must necessarily be dismissed. 

M39 Bo n 344 (345) [AIR V 201: I L R d939) 
Bom 493 * 1930 Mad 984 (984) [AIR V 23]. 

[7] A suit brought without the leave of the 
Insolvency Court is nullity. 1922 Nag 108 
(109' [\lR V 9] : 19 Nag L R 120. (Decision 
in such suit is not res judicata.) * 1928 Lah 
738 ,739) LAIR V 15]. Award obtained with¬ 
out leave.' * 1945 Mad 388 (389) [AIR V 32]. 
(Miit filed without leave — Decision not bind¬ 
ing on receiver.' 

[But see 1933 Mad 917 (919) [AIR V 20] : 
(Suit instituted without leave— Decree passed 
in suit is not nullity.)] 

[8] The prohibition contained in S. 28 (2) 
is aimed at creditors to whom notice of the 
insolvency proceedings has been given, and 
does not affect persons having claims against 
the insolvent to whom no notice whatever of 
the insolvent’s application has been delivered. 

1914 Oudh 322 (324) [AIR V 1] : 17 Oudh 
Cas 207. 

[9] A firm was adjudicated insolvent, but 
no schedule of creditors was prepared, nor 
was notice of the insolvency proceedings 
served on all creditors. One of the creditors, 
who was not served with notice brought a 
suit against the insolvent, but the suit was 
dismissed on the ground that no permission 
of the Court was obtained from the Court — 
H lo that the suit was not barred. 1920 Lah 
42 (43) [AIR V 7] * (’35) 09 Mad L Jour 793 
(794) * 1924 Nag 300 (301) [AIR V 11] : 21 
Nag LB 9. 

[10] Where a defence as to want of leave 
is not specifically taken in the lower Court, 


the objection must be deemed to have been 
waived and cannot be pressed in appeal. 
1936 Lah 280 (288' [AIR V 23] (DB) * L933 
Mad 917 (919» [AIR V 20] * 1929 Mad 323 
(328) [AIR V 10] (DB). 

[11] Leave to continue a suit filed after 
order of adjudication without the leave of the 
Insolvency Court cannot be granted subse¬ 
quently under S. 29 of the Act, as it applies 
to suits which are already pending when the 
order of adjudication is made and as the 
granting of such leave would render the 
provisions of S. 28 (2) nugatory. 1937 Mad 
067 1069, 671) [AIR V 24] : I L R (1937' Mad 
841 (DB) * 1928 Lah 28 (29) [A I R V 15] : 8 
Lah 593 iDB'. 

[But see 1932 Bom 344 (349, 351) [AIR 
V 19] : 57 Bom 623.] 

[12] The auction sale of the property in 
execution of the decree against the insolvent 
without the leave ot the insolvency Court 
and without impleading the receiver to repre¬ 
sent the estate is valid even when the order of 
adjudication which then existed has been 
annulled afterwards without ordering the 
vesting of the property in any person. There¬ 
fore, when an Assignee of the rights of such 
an auction-purchaser seeks redemption of the 
mortgage with respect to the property sold he 
is entitled to a decree. 1955 Trav Co 241 
(242' [(S) AIR V 42 C 99] : ILR v 1955) Trav- 
Co 68 (DB). 

19. Rights and disabilities of insolvent. 

— [II An insolvent after his adjudication is 
not entitled to institute a suit in regard to the 
property which has vested in the official 
receiver. 1939 Mad 196 (197) [A I R V 26] * 
(’38) 40 Bom L R 956 957) * (’34) 00 Cal L 
Jour 581 (583) DB). 

[2] An undischarged insolvent is entitled to 
maintain a suit for a debt which has become 
due since the adjudication order was made 
against him subject to the intervention ot the 

of the receiver. L924 Pat 007 (60S) [A l R 
V II] (DB) * (’12) 0 Low BurRul 174 (175) 
(DB). 

[3] An insolvent is entitled to sue for defa¬ 
matory words whether published betore or 
after his adjudication. Though in a suit for 
damages for defamation ot the insolvent a 
part of the claim retcrs to injury to the insol¬ 
vent’s estate, the insolvent may still carry on 
the suit as the right of action lor the injury to 
his ch racter and reputation remains vested in 

him. 1932 Sind 33 ,33, 34) [A I R V 19J : 20 
Sind L R 21 <rr 

[4] A suit for a declaration by the plaintiff 
that his property is not liable to attachment 
and sale under S 44, Co-operative Societies 
Act, is not barred by S. 28 by reason of his 
being adjudged insolvent before the filing of 

the suit l 127 Nag 2L7 (219) LAIR V 14] : 23 
Nag L R 00. 

L5j Section 28 does not affect the liability 
of the insolvent to be sued or the right of the 
creditor to sue him in respect of a debt not 
provable under the Act. 1925 Nag 77 (78) 
LAIR V 12| : 22 Nag L R 118. 

[6] Suit by plaintiff to re-partition property 
belonging to him and his brothers — Plaintiff 
adjudicated insolvent — Suit dismissed — 
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Refusal by receiver to appeal — Plamtirt held 
not entitled to appeal. 1943 Mad 662 (66o) 
[AIR V 30]. . , 

[7] Receiver in possession ol property — 
Application for release of property dismissed 
— Appeal without impleading receiver is not 
maintainable. 1919 Lah 363 (363) [AIR V 6]. 

[8] A judgment-debtor who has been adjudi¬ 
cated insolvent cannot maintain an appeal 
against a decision in execution proceedings 
that certain properties belonging to him were 
fraudulently concealed by him from his 
creditors. The only person who can appeal 
acrainst such a decision is the official receiver. 

1919 Cal 1006 (1006) [AIR V 0] (DB). 

[9] If during the pendency of a suit a party 
is adjudicated an insolvent, he is not disquali¬ 
fied by reason of his insolvency from appeal¬ 
ing After the annulment of the order of 
adjudication he is entitled to continue the 

appeal. 1929 Bom 202 t204) [AIR V 16] (DB)* 
1921 Mad 402 (402) [AIR V 8] (DB). 

[10] A person who has preferred an appeal 
claiming a certain amount as damages, for 
wrongful appropriation of crops by the res¬ 
pondent in breach of an agreement is entitled 
to prosecute the appeal even after his adjudi¬ 
cation as insolvent. 1933 Nag 6 (9) [AIR 

V 20] : 28 Nag L' R 340. 

[11] An insolvent is entitled to make an 
application for execution of a decree obtained 
bv him before an order for his adjudication 
was passed. 1939 Mad 196 (198) [AIR V 26], 

[12] After a receiver has been appointed, an 
insolvent has no locus standi to maintain an 
application under S. 28 (2) for having it 
declared that a sale in execution of a decree 
was void for want of leave of the Insolvency 
Court. 1935 Cal 391 (391) [AIRY 22] 


(DB). 

[13] Objection under Cl. (2) to mortgage by 
insolvent cannot be raised by person, who 
does not represent creditors or receiver but 
onlv insolvent-mortgagor. 1921 All 232 (233) 


[AIR V 8 
[14] VV 


. 43 All 555 (DB). 

.. here the insolvent heirs of a Muham¬ 
madan testator signify their consent to a 
bequest in the will in favour of another heir, 
their consent validates the bequest and the 
property vests in the legatee and in the 
receiver. 1920 All 243 (244) [A I R V 7] : 42 


All 593 (DB). , , 

[15] An alienation by an undischarged 
insolvent of property belonging to him is not 
void but only voidable at the option of the 
receiver or the Court. 1933 All 449 (450) 
[AIR V 20] : 55 All 503 (DB). 

[16] It is competent for a partner ot an un¬ 
dissolved firm, who is adjudicated insolvent, 
to execute a deed of assignment on behalf ol 
the firm validly transferring their interest in 
the decree in favour of the assignee. 1928 

Sind 71 (72) [AIR V 15] : 26 Sind L R 153. 

[17] During the subsistence of the receiver¬ 
ship or of the order of adjudication, the rights 
of the insolvent are in a state of suspense or 
abeyance. They are not extinct. Whatever 
the insolvent may do and whatever proceed¬ 
ings may be taken against him will no doubt 


r 


not bind the receiver or the insolvency Court. 
But by his acts and by the proceedings to 
which he is a party the insolvent is bound 
and on the disappearance of the obstacle by 
the accomplishment of the purpose or its 
becoming impossible by an unconditional 
order of annulment the acts and proceedings 
will bind the property that reverts to him. 
1955 Trav-Co 241 (243) [(S) AIR V 42 C 99] : 
ILR (1955) Trav Co 68 (DB). 

[18] The provision under S. 28 is for purposes 
of administration of the estate for discharging 
the debts of the insolvent. If that purpose is 
accomplished by discharge of all liabilities in 
full or becomes impossible on account of 
annulment of adjudication without a vesting 
order under S. 37, the insolvent gets back the 
property in his original right. No transfer 
from the receiver to the insolvent is needed. 
Nor would there be an interregnum when the 
insolvent had no right. 1955 Trav-Co 241 
242, 243) [(S) A I R V 42 C 99] : I L R (1955) 
Trav-Co 68 (DB). 

[19] As there is no prohibition under the 
Insolvency Act for an insolvent borrowing 
or entering into contracts giving rise to a lia¬ 
bility, it necessarily follows that a promissory 
note debt incurred by him after presentation 
of his petition but before adjudication is a 
post-insolvency debt and is not provable in 
insolvency. Consequently the promissory note 
debt and the subsequent decree and execution 
proceedings cannot be said to be absolutely 
without any effect on the insolvent’s estate on 
the ground that the decree on the foot of that 
promissory note was obtained without the 
leave of the insolvency Court and without the 
Official Receiver being made a party. 1954 

Mad 508 (510) [AIR V 41 C 188]: ILR (1954) 
Mad 484 (DB). 

[20] An undischarged insolvent is not 
legally incapacitated from incurring any debt 
and a creditor is not prevented from recover¬ 
ing on the basis of a debt so incurred by way 
of a suit or otherwise. 1951 Mad 1045 (1047) 
[AIR V 38 C 357] : ILR (1952) Mad 312 (DB). 
(Judgment in Application No. 552 of 1949 in 
1. P. No. 71 of 1940, Overruled .) 


20. Position of receiver- — [1] Whereas 
an official assignee in a Presidency-town may 
sue and be sued as such without mentioning 
his name under S. 83, Presidency-Towns Insol¬ 
vency Act, there is no such corresponding 
section under the Provincial Insolvency Act. 

1918 Mad 422 (424) [AIR V 5]. 

[2] When the property of the insolvent has 
vested in the receiver, after such a receiver 
has been appointed by the Insolvency Court, 
the receiver completely represents the insol¬ 
vent under the law in respect of his properties 

1935 Cal 391 (391) [AIR V 22] (DB). 

[3] The official receiver is not a mere re¬ 
presentative of the creditors of the insolvent s 
estate but is also an officer of the Court. lJiy 

Sind 42 (45) [AIR V 6] : 12 Sind L R 61. 

[4] The relationship between an Official 
Receiver and the insolvent is nothing akin 

to that between a prim * 1 * 

Mad 1 (3) [AIR V 44 C 
344 (DB). 


ipai anu agcm. 

1] : ILR (1957) Mad 
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[5] By the operation of S. 28 (7) the insol¬ 
vency of the insovent relates back to the date 
of the filing of the application for insol¬ 
vency and a decree, in a suit for specific per¬ 
formance of an agreement to execute a mort- 

? ;age filed against him before the application 
or insolvency, passed during the pendency 
of the application is not binding on the official 
receiver if he is not made a party to such suit 
even though the official receiver is bound by 
the equities of the insolvent and cannot be 
executed against him. The official receiver is 
not a legal representative of the insolvent. 
The devolution in favour of the official re¬ 
ceiver under S. 28 (2) being a devolution by 
law, S. 52, T. P. Act has no application. The 
official receiver cannot be impleaded in exe¬ 
cution of the decree and no relief can be 
claimed against him. 1951 Mad 687 (.091, 692) 
[AIR V 38 C 217] (DB). 

[6] Insolvency proceedings pending against 
person—Receiver appointed by Court obstruc¬ 
ted in taking possession of property of such 
person— Obstruction amounts to contempt of 
Court. (Tl) 9 Ind Cas 485 (485) (Sind). 

[7] A .decision against an official receiver 
does not necessarily operate as res judicata. 
1919 Sind 42 (45) [AIR V 0] : 12 Sind L R 01. 
(Official receiver not impleaded as represent¬ 
ing general body of creditors and not defend¬ 
ing suit on their behalf — Ex parte decree 
passed against him—Decree does not operate 
as res judicata in subsequent suit by creditors.) 

[8] Where, in a suit by creditor to recover 
a debt secured or otherwise, the defendant- 
debtor is adjudicated insolvent before decree 
or thereafter, the plaintiff-creditor seeking to 
sell the defendant’s property must either im¬ 
plead the official receiver before decree or 
take the necessary steps in execution for the 
purpose of binding him. Otherwise the sale will 
not be binding on him as the devolution of 
interest in such a case is not due to a transfer 
affected by the doctrine of lis pendens. 1943 
Mad 381 (384) [AIR V 30] : I L R (1943) Mad 
702 (DB) * 1933 Mad 858 (859) [AIR V 20J* 
1917 Mad 98 i99) [AIR V 41 (DB) * 1914 Sind 
114 (115) [AIR V 1] : 8 Sind L R 325. 

[See also 1923 All 300 (308) [AIR V 10].] 

[9] Where a receiver was a .party in the 
trial Court and had acquiesced in the order 
but was not made a party in appeal, held that 
the defect was not fatal as the order in ap¬ 
peal was in favour of the receiver. 1922 Mad 
439 (440) [AIR V 9] (DB). 

[10] Section 28 read with Ss. 51 and 52 of 
the Act indicates that an attaching creditor of 
the insolvent’s property has no priority over 
the receiver in insolvency. 1943 Nag 101 (108) 
[AIR V 30] : ILR (1943) Nag 390 (DB). 

[11] Where pending arbitration the defen¬ 
dant is adjudicated an insolvent by an ex parte 
order and the Court while setting aside the 
order expresslv vests the properties of the 
insolvent in the Official Receiver the award 
obtained in the arbitration made behind the 
back of the receiver could not bind the 
receiver even though it is filed in Court before 
defendant is re-adjudicated since the: pro¬ 


perties continue to vest in the receiver. (’54) 
ILR (1954) Mad 765 (773) (DB). 

[12] A stay order passed by Court takes 
effect from the date on which it is pronounced 
and not on the date on which it is communi¬ 
cated to the Receiver and therefore a sale held 
despite the passing of such a stay order is ultra 
vires even though the same is not communi¬ 
cated. (’47) 1947 Marsvar L R (Civ) 9l (93) 
(DB). 

[13] A combined reading of Ss. 28 (2) and 
59 (g) makes it clear that when the property 
of the insolvent is vested in the Official Re¬ 
ceiver he can mortgage or sell the property 
or renew the existing mortgage for a further 
term. Under CL (g) of S. 59 of the Act the 
Official Receiver has power to acknowledge 
a binding debt of an insolvent. 1957 Mad 1 

(2) [A I R V 44 C 1] : I L R (1957) Mad 344 
(DB). (AIR 1951 Mad 8L4, Overruled.) 

[14] It is an elementary prinicple of insol¬ 
vency law that subject to the special provi¬ 
sions enacted by the insolvency statute—Ss.51 
to 54—the official receiver merely steps into 
the shoes of the insolvent and can claim no 
higher rights than the insolvent. Where under 
a contract of lease entered into by the insol¬ 
vent he was bound to make adjustment to¬ 
wards rent a certain amount received by him 
at the time of entering into the lease the 
official receiver as the representative of the 
insolvent, is equally bound to give effect to 
the contract. He can have no real legal basis 
for disputing the adjustment or to claim that 
the adjustment would not be binding upon 
him. 1958 Mad 480 (488) [AIR V 45 C 164]. 

21. Reputed ownership—Sub-section (3). 
—[1] The doctrine of reputed ownership ap¬ 
plies only when the goods are proved to be 
in the possession of the insolvent with the 
consent of the true owner — A countermand¬ 
ing order to deliver the goods to the vendor 
re-vests the property in the vendor before it 
gets into the possession of the insolvent and 
thus prevents the applicability of the doctrine. 
1936 Sind 106 (108) [AIR V 23] : 30 Sind L R 
148. 

[2] An oil press worked by kerosene oil 
engine is not goods within the meaning of this 
section though it is capable of being removed 
without damage to the building. (T2) 6 Low 
BurRul 44 (45) (DB). 

[3] Where the local custom of the trade 
was that lawful possession as pledgees of a 
railway receipt entitled the holder of that 
receipt to get possession of the goods from the 
carrier and to retain the goods as security for 
the moneys advanced on pledge of the railway 
receipt, held that the custom really created 
a charge on the goods themselves in the pos¬ 
session of the carrier and as soon as the pledge 
was made the insolvent pledgor’s right to get 
delivery from the railway company ceased. 
The goods were no longer in the possession, 
order or disposition of the insolvent within 
the meaning of S. 10 (3) of the old Act. 1916 
Mad 750 (751) [AIR V 3] (DB). 

[4] Goods entrusted to a commission agent 
for sale are his property of which a receiver 
can take possession. But if the agent is not 
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the reputed owner, the principal is entitled 

to have the goods restored to him. i’ll) 5 Sind 

LR78.79). ,i.i 

[5] Where an undischarged insolvent jewel¬ 
ler who had been entrusted with certain 
jewels by a stranger for sale, gave them to a 
third person to sell and the latter did not 
return the jewels or their value— Held, that as 
the insolvent’s position was only that or a 
bailee, the title to the jewels did not pass to 
the receiver and the insolvent was, therefore, 
entitled to maintain a suit for the return of 

the jewels or their value. 1930 Mad 913 (915) 
[AIR V 17J : 54 Mad 5 (FB). 

22. Vesting of property held on trust.— 

[1] Valid trust deed—Subsequent insolvency— 
Properties vest in trustees and do not vest in 
receiver nor can receiver administer^estate in 
accordance with terms of trust. 193o P C 104 

(107) [AIR V 22). i , 

[2] Firm supplied with money to be inves¬ 
ted in other firms —Slowly firm investing the 
amount in their own business — Firm becom¬ 
ing insolvent — Death of lender — Share in 
fund allotted on partition to minor sons of 
lender — He d, that insolvents held funds as 
agents and were trustees. 1937 P C 296 (297, 
298) l AIR V 24J* 64 Ind App 343: 31 Sind 
LR 678: ILR (1938) Mad 91. 

[3] Where jewels are entrusted to a gold¬ 
smith for sale they cannot be called the repu¬ 
ted property ot the goldsmith They are the 
jewels of the bailor and so being easily identi¬ 
fiable cannot vest in the receiver in case of 
the insolvency of the goldsmith. 1930 Mad9l3 
(915) [AIR V 17]: 54 Mad 5 (FB). 

[4] Insolvent holding certain sum under 
deceased brother’s oral will —As per instruc¬ 
tions of brother insolvent paying money to 
brother’s widow —Widow giving back money 
to insolvent under trust deed executed by her— 
Trust to be managed by several trustees of 
whom insolvent was one— Beneficiaries men¬ 
tioned in trust de d— On date of execution of 
trust deed, insolvent passing receipt for 
amount to widow—Receipt reciting some pro¬ 
visions of trust deed—Documents held created 
trust entitling beneficiary to priority under 

S. 28 (5). 1941 Bom 41 (46, 48) [A I R V 28]: 
ILR T941) Bom 42 (DB). 

[5] The petitioners deposited a sum of 
money with their employer as security for 
due performance of their duties. The emplo¬ 
yer became insolvent and the petitioners clai¬ 
med that the employer with regard to the 
sum deposited, must be treated as a trustee 
and, therefore, this amount should be paid 
to them in preference to the claims of the 
creditors of the insolvent. Held , that there 
was no object of the trust and the employer 
was not expected to carry out any trust; it 
was a simple case of deposit by an employee 
with his employer as security for his good 
behaviour. Therefore, the depositors must be 
deemed to be the creditors and the depositee 
as the debtor, and the relationship of benefi¬ 
ciaries and trustee did not exist in their case. 
1937 Lah 444 (445) [AIR V 24]. 

[6] Where the dominating purpose and in¬ 


tention of the testator in executing the will 
was to provide for the members ot his family 
and the maintenance and conduct of the 
charity was only of subsid'aiy importance — 
Held, that the properties covered by the will 
were not properties absolutely dedicated to a 
trust but were only properties burdened with 
a trust. The properties therefore would vest 
in the official receiver for the benefit of the 
creditors and could be sold by the official 

receiver. 1928 Mad 190 (193) LA I R V 15] 


(DB). 

[7] Insolvency petition admitted— Prior to 
adjudication insolvent to avoid sale deposi¬ 
ting amount under O 21, R 89 Civil P. C. 
after obtaining money from third person — 
Third person advancing money only to help 
relative debtor and not tor special purpose 
only —Held no trust was created and deposit 
vested in receiver. 1943 Cal 555 (558) [AIR 
V 30]: ILR (1943) 2 Cal 397 i DB). 

[8] When an advocate putin a claim to 
the official assignee for ascertained monies due 
to him by an insolvent for the work done for 
the insolvent in a probate litigation in res¬ 
pect of a will ot which the insolvent was the 
executor and the legatee, and he cl limed it 
from the estate of the testator, h Id, that the 
Insolvency Court was not competent to make 
an order against the estat of the testator 
inasmuch as the only estate which was vested 
in the official assignee was the estate of,the 

insolvent. 1932 Mad 236 (257) lAIR V 19]: 55 
Mad 455 (DB). 

[9] A sold certain properties to H reserving 
the price with o for payment of his debts, in¬ 
cluding a sum of Rs. 800 due to C . A was 
adjudicated insolvent and the official receiver 
claimed the sum of Rs. 800. C contended that 
there was a trust in * his favour and he was 
entitled to the sum in preference to the official 
receiver — Held, (i' that there was no trust in 
favour of C ; m) that even if there was a trust, 
it was open to A or the official receiver to 
revoke the same as it had not been communi¬ 
cated to G and the amount was part of the 
insolvent’s assets. 1932 Lah 66 (07) [A l R V 


19] iDB). 

[10] In a property held by an insolvent 
wholly in trust for another person he has no 
beneficial interest and therefore such property 
cannot be one of his assets liable to (,ist **»bu- 
tion upon his own insolvency. 1956 Cal loo 
(189) [(S) AIR V 43 C 65j (DB). 

23. After-acquired property — Sub-sec¬ 
tion (4). — [1] All property acquired by an 
insolvent subsequent to the date of adjudica- 
tion and before nis discharge vests in the offi¬ 
cial receiver the moment the acquisition is 
made. The word “forthwith” in S. 28 (4) 
leaves no room tor any other interpretation. 
No actual intervention by the official receiver 

is necessary. 1941 Mad 713 (714, 715) lAIR V 
281: ILR 1 >41) Mad 824 (DB) * 1935 All 675 
(670) [AIR V 22 : 58 All 132 FB * 1922 All 
448 (448 | AIR V 9]: 44 All 0L7 (DB). Recei¬ 
ver can sue for mere declaration without clai- 
ming possession .*1930 Bom 164 fbT [AIR 
23b 00 Bom 141 <DB) * 1934 Lah 809 (811) 
[AIR V 21]: 16 Lah 392 (DB) *1935 Mad 094 
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(695) [AIR V 22] * 1928 Rang 179 (179, 180) 
[AIR V 13]: 4 Rang 125 (DB). 

[But see 1924 Mad 223 (224) [A I R V 11] 
(DB)*1927 Nag 16 (17) [AIR V 141*1917 Nag 
147 (149) [AIR V 4] * 1929 Pat 97 (98) [AIR 
V 16]: 8 Pat 478 (DB).] 

[2] The provisions of S. 28 (4) exclude the 
application of the doctrine in (1890) 25 
Q. B. D. 262 that the property acquired by 
the insolvent after the order of adjudication 
and before the discharge does not vest in the 
receiver unless and until the receiver inter¬ 
venes. 1937 Sind 306 (308) [A I R V 241: 31 
Sind L R 506 (DB), 

[3] The effect of the insertion of the word 
“forthwith” in S. 28 (4) has been to sweep 
away the Court’s attempt to postpone the ves¬ 
ting. 1938 Nag 408 (408) [A I R V 25]: I L R 
(1939) Nag 530 (DB) * 1936 Bom 164 (L64) 
[AIR V 23J: 60 Bom 141 (DB). 

[4] Where no receiver is appointed, the 
future property which devolves upon the 
insolvent after the date of the application 

vests in the Court. 1942 Pat 307 (308) [AIR V 
29] (DB). 

[5] The alternative in the section applica¬ 
ble to vesting in the Court is inserted to pro¬ 
vide for the case of a receiver not being 
appointed at the same time as the adjudication 
of insolvency and to foreclose an argument 
that vesting is suspended until the actual 
appointment of a receiver. The Court only 
acts through a receiver, and any estate ac¬ 
quired by or devolving on an insolvent is vested 
in him as from the date of acquisition or 
devolution whatever the date of the receiver’s 
actual appointment. 1927 P C 108 (109) [AIR 
V 14]: 54 Ind App 190: 54 Cal 595. 

[6] Section 28 (4) refers to property which 
the insolvent acquires by his own efforts, such 
as his wages or salary, or to property which 
devolves on him by rule of law, such as by 
inheritance. It is not intended to apply to a 
case where property which does not come 
under the section is sold by some one who 
has a right to sell it. On such sale the price 
does not become the property of the insolvent 
nor does it vest in receiver. 1935 All 279 (280) 
[AIR V 22]. 

|_7] The words “is acquired by or devolves 
on” in S. 28 (4) are very wide words obvi¬ 
ously intended to cover all the ordinary wavs 
in which the estate of the insolvent may be 
increased from time to time during his insol¬ 
vency and therefore cover the passage of pro¬ 
perty by survivorship. 1946 Mad 503 (504) 
[AIR V 33 C 257]: ILR (1947) Mad 44 (DB). 

[8] A decree for costs obtained by an insol¬ 
vent after the order of adjudication vests in 
the official receiver under S. 28 (4) and the 
insolvent is not competent to transfer or 
assign it. 1941 Mad 713. (718) [A I R V 28]: 
ILR (1941) Mad 824 (DB). 

[9] Sums periodically falling due under a 
right already acquired, such as an annuity or 
an allowance or instalments due on an instal¬ 
ment bond or decree can hardly be treated as 
after-acquired property in respect of instal¬ 
ments falling due after the insolvency. The 
Tight under which such payment is claimed is 

[Vol. 18.] 2 A.M. 21. 


acquired before the insolvency though some 
of the instalments fall due after it. 1932 Mad 
250 (252) [AIR V 19] (DB). 

[10] Insolvent acquiring property under 
will — It is available for distribution among 
his creditors—Mere fact that order of adjudi¬ 
cation which was passed under the old Act 
was passed on single application presented by 
three debtors, namely, insolvent, his father 
and brother, makes no difference. 1939 Pat 
18 (18) [AIR V 26] (DB). 

[11] Debtor adjudged insolvent in 1915- 
Receiver talcing possession of his estate, de¬ 
claring final dividend and concluding insol¬ 
vency by sending papers relating to insol¬ 
vency to District Court — Debtor in subse¬ 
quent years making acquisitions, purchasing 
property and selling it to another person— 
Conduct of creditors and receiver amounted 
to representation that insolvency ended and 
they were estopped from challenging sale by 
insolvent made in subsequent year. 1939 Mad 
273 (274) [AIR V 26] (DB). 

[12] The plaintiff who was adjudicated in¬ 
solvent in 1919 had not obtained his dis¬ 
charge by 1929 when, on a widow’s death, 
her husband’s estate devolved on him as next 
reversioner, Subsequently, he was granted an 
absolute discharge on August 15, 1931. No 
creditors, however, came forward to prove 
their debts or take any steps between 1919 
and 1929, nor did the official receiver take 
any steps. After absolute discharge in 1931, 
the plaintiff instituted a suit against the 
widow’s alienees for possession of properties 
—Held , that the plaintiff was entitled to main¬ 
tain the suit. 1941 Mad 345 (350) [AIR V 28] 
(DB). 

[13] Where under misapprehension the offi¬ 
cial receiver made a report to the District 
Judge that the insolvent’s assets were com¬ 
pletely disposed of and the order of discharge 
was passed, but in fact certain property had 
devolved on the insolvent before the order of 
discharge — Held , that the report of the re¬ 
ceiver did not affect his right to deal with 
such property as it had vested in him before 
the order of discharge. 1937 Lah 87 ^88) 
[AIR V 24] : 17 Lah 775. 

[14] Once a receiver in insolvency inter¬ 
venes in regard to an after-acquired property 
of an undischarged insolvent that property 
vests in him and he cannot by withdrawing 
his intervention, divert himself of the pro¬ 
perty and revest it in the insolvent. 1938 
Mad 420 (421) [A I R V 25] : ILR (1938) Mad 
578 (FB). 

[15] Property acquired before discharge 
lost after adjudication — Right to sue tres¬ 
passer — Insolvent has right to possession 
against all world except official assignee—His 
suit against trespasser held maintainable. 
1955 N U C (Assam) 2809 [AIR V 42]. 

[16] Once it is established that the suit 
relates to after-acquired property it must be 
held that the suit by the insolvent cannot be 
maintained irrespective of the question whe¬ 
ther the Receiver intervenes or not. 1955 Nag 
47 (49) US) AIR V 42 C 14] : ILR (1955) Nag 
970. 
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[17] By reason of the vesting under o. 28 

(4) the judgment-debtor becomes completely 
divested of any interest or title in the pro¬ 
perty which consists of his salary. By opeia- 
tion of law, the title of the Court or the re¬ 
ceiver in insolvency is absolute and the judg¬ 
ment-debtor is no longer the owner of his 
own salary. In these circumstances, although 
the insolvency Court has chosen to realise 
only a small portion of the salary or the 
judgment-debtor, it is not open to the deciee- 
holder to attach the remaining portion of the 
attachable part, though his debt came into 
existence after the date of the order of ad¬ 
judication. The vesting which is mentioned 
in suh-s. (2) of S. 28 of the Provincial Insol¬ 
vency Act is necessarily a vesting againt the 
whole world and in the second part of that 
sub-section a limited right is given to credi¬ 
tors whose debts are provable under the Act 
to pursue their remedy in the ordinary Court 
with the leave of the insolvency Court. No 
such exception has been made in favour of 
creditors whose debts are not provable before 
the insolvency Court. 1959 Cal 100(161) [AIR 

V 40 C 41] (DB). (AIR 1925 Oudh 668, Dis¬ 
sented from.) 

[18] Pronote devolved on insolvent on his 
wife’s death—Suit brought by insolvent—Re¬ 
ceiver not impleaded — Suit is not maintain¬ 
able-permission to implead receiver beyond 
limitation cannot be granted—Rule of Eng¬ 
lish law that insolvent can take action him¬ 
self before intervention of Receiver not appli¬ 
ed in India. 1953 Nag 227 (227, 228) LAIR 

V 40 C 89]. (AIR 1924 Mad 223, Dissented 

from.) ■ 

[19] The prohibition contained in sub-s. (2) 

of S. 28 is only in respect of independent 
legal proceedings being taken by the ordinary 
creditors of the insolvent against his property 
after it has become vested in the Court or in 
the Official Receiver as a result of the order of 
adjudication. There is no provision barring 
the insolvent from commencing cr continuing 
any legal proceeding against his debtors. On 
the other hand sub-s. (4) of S.- 28 clearly indi¬ 
cates that no such prohibition is contemplated 
by the Legislature. The acquisition of pro¬ 
perty by the insolvent after the date of the 
adjudication order could very well be by 
instituting or continuing the necessary legal 
proceedings in that direction. His liberty to 
commence or continue such legal proceedings, 
cannot cause any prejudice to the insolvency 
proceedings against him, because any pro¬ 
perty acquired by him as a result of the pro¬ 
ceedings commenced or continued by him will 
forthwith vest in the Insolvency Court or the 
Official Receiver. 1957 Trav-Co 241 (243) 
[AIR V 44 C 90] : I L R (1950) Trav-Co 575 

1DB). 

24, Property exempted under Civil P. C. 
—Sub-section (5), —U] House of agricultu¬ 
rist-insolvent does not vest in the official re¬ 
ceiver. 1933 Lah 1010 (1010) [AIR V 20]. 

[2] Clause (5) cannot be construed as mean¬ 
ing that it is not the whole property but only 
the property which is liable to attachment 


and to sale, under the first clause of section 
60, C. P. Code, which vests in the official re¬ 
ceiver. The first clause of section 60, C. P. 
Code, does not refer to property liable to 
attachment but liable to attachment and to 
sale. 1925 Sind 18 (20) [A I R V 12] : 17 Sind 
L R 334 (DB). 

[3] Large-landed proprietor is not entitled 
to claim exemption from attachment and con¬ 
sequent vesting in the official receiver of a 
large building used for his residence, which is 
not necessary for effective cultivation, though 
he may have no other source of income except 
agriculture. 1926 Mad 350 (350, 351) [AIR 
V 13] : 49 Mad 227 (DB). 

4] Where the residential house of the in- 
so vent was not exempt from attachment and 
sale at the time when it became vested in the 
official receiver but before the Official Recei¬ 
ver proceeded to sell it S. 60 (1) (ccc), C. P. 
Code, as amended by the Punjab Act, XII of 
1940, came into force the insolvent would be 
entitled to the exemption of his residential 
house from attachment and sale under S. 60 
(1) (ccc), C. P. Code, as amended by Punjab 
Act, XII of 1940, and the receiver’s power to 
sell it would subsist no longer. 1943 Lah 19 
(21) [AIR V 30] : ILR (1943) Lah 242 (FB). 

[5] On an insolvency of a lawyer, his books 
can be taken possession of by the official re¬ 
ceiver. 1937 Oudh 177 (177) [AIR V 24] : 13 
Luck 64. 

[6] Suit for damages for wrongful appro¬ 
priation of crops—Plaintiff becoming insol¬ 
vent—Right of action does not vest in official 

assignee. 1933 Nag 6 (9) [AIR V 20] : 28 Nag 
L R 340. 

[7] A wasilia allowance is a political pen¬ 
sion within S. 60, Civil P. C., and as such does 
not vest in the receiver. (’09) 12 Oudh Cas 
323 (331) (DB). 

[8j An insolvent cannot be ordered to pay a 
certain amount monthly out of pension re¬ 
ceived by him from Government for past ser¬ 
vices, to the receiver. (’30) 104 Ind Cas 747 
(748) (DB) (Cal). 

[9] To determine whether the salary which 
has been ordered to vest in the receiver is ex¬ 
cluded by the terms of sub-s. (5) of S. 28, it 
must be seen whether on the date of the order 
of adjudication the salary was liable to 
attachment and sale in execution of a decree 
assumed to subsist on that date. Where there¬ 
fore, an adjudication order was made on 
April 3, 1937, the extent of the salary to be 
excluded from vesting in the receiver shall be 
determined according to S. 60, Civil P. C. as 
it stood on that date and not according to 
S. 2, Civil P. C. (Amendment) Act (IX of 
1937). 1938 Cal 325 (326) [AIR V 25] (DB). 

[10] Clause (h) of S. 60, Civil P. C. read 
with S. 28 (5), Provincial Insolvency Act 
must be held to exempt the insolvent’s salary, 
when it is less than Rs. 100 per month. Con¬ 
sequently, it is not ppen to the Insolvency 
Court to attach a rider to the order of adjudi¬ 
cation that the insolvent should pay a part of 
his salary into Court every month, where the 
salary is below Rs. 100 per month. 1942 Pat 
194 (195) [AIR V 29] : 20 Pat 868 (DB). (Ia 
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view of subsequent amendment of S. 60, Civil 
P. C. reference to clause (h) must now be 
understood as being to clause (i) of that sec¬ 
tion.) 

[11] Money of insolvent in Government- 
Provident Fund — Official assignee cannot 
compel insolvent to place same at his dis¬ 
posal for creditors’ benefit. 1933 Rang 148 
(149) [AIR V 20] : 11 Rang 93. 

[12] Provident fund money paid over to in¬ 
solvent vests in receiver — It ceases to be 
compulsory deposit within Provident Funds 
Act (1925), S. 3. 1946 Oudh 11 (13) [AIR V 33 
C 6] (DB) * 1935 Bom 396 (397] [AIR V 221 : 
59 Bom 517 (DB) * 1938 Nag 408 (409) TAIR 
V 25] : ILR (1939) Nag 530 (DB)*1927 Oudh 
22 (23) [AIR V 14] : 1 Luck 313:29 Oudh Cas 
278 (DB). 

[13] Where, under Workers Provident Fund 
Rules, the contract between the Company and 
its employee contemplates that at all times 
during the twelve years’ employment, the 
amount contributed by the employee be 
within the disposal of that contributor, such 
money, on the making of the order of 
adjudication of the employee, vests under 
S. 28 (2) in the receiver. But so far as any 
money which the Company might have right 
to claim against the insolvent under R. 18 of 
Workers Provident Fund Rules, it would be 
necessary to give effect to that lien before the 
amount is handed over to the receiver. 1935 
Pat 211 (213, 214) [AIR V 22] (DB). 

[14] Civil P. C. (1908), S. 60 (1) (e) - Pro¬ 
tection under, can be waived—Property held 
did not fall under S. 80 (1) (c) and even if it 
fell, protection was waived. 1948 Nag 392 
(394) [AIR V 35 C 135]:I L R (1948) Nag 530 
(DB). 

[15] The property which is granted to a 
maintenance holder merely in lieu of main¬ 
tenance with control over the power of dis¬ 
position thereon, and which property is 

* relinquished in favour of the grantor or his 
heirs or successors in lieu of payment of 
maintenance is not subject to attachment and 
cannot vest in the Official Receiver having re¬ 
gard to the provision in S. 28 (5), Provincial 
Insolvency Act read with S. 60 (1) (n), Civil 
P. C. The mere fact that future maintenance 
accrues by lapse of time, and becomes, as it 
were, maintenance due, would not make it 
liable for attachment, as what is exempted 
under the Civil Procedure Code is property 
or right. The prinoiple on which exemption 
is granted in regard to the rights of future 
maintenance is that a person who is de¬ 
pending on that right for her maintenance 
should not be deprived of that maintenance, 
as such deprivation would result in starva¬ 
tion. The general policy underlying exemp¬ 
tion in S. 60 clearly indicates the anxiety on 
the part of the Legislature to ensure a certain 
minimum income or property to the person 
concerned, so as not to interfere with what is 
needed for his existence in this world. 1960 

Andh Pra 353 (354) [AIR V 47 C 112]. (AIR 
1954 Mad 946, Dissented from.) 

25. Property exempted under other en¬ 
actments — Sub-section (5).—[1] Occupancy 

it: ' 

m. 


holding under Agra Tenancy Act cannot be 
dealt with by Insolvency Court. 1921 All 13 
(15) [AIR V 8] : 43 All 510 (FB) * 1938 All 
198 (198) [AIR V 25] (DB) * 1922 All 74 (75) 
AIR V 9] : 44 All 298 (DB) * 1917 All 10 (11) 
AIR V 4] : 39 All 120 (DB). - 

[2] Occupancy rights under S. 6, Punjab 
Tenancy Act, cannot vest in the receiver on 
the adjudication of the occupancy-tenant as 
insolvent. 1936 Lah 502 (503) [AIR V 231 * 
1937 Lah 782 (783) [AIR V 24]. (The duami 
rights can vest in the official receiver only if 

they are occupancy rights under S. 5, Ten¬ 
ancy Act or are rights held under some pecu¬ 
liar tenure, outside the Act and are liable to 
attachment or sale in execution of a decree 
or order of a Court.) 

[3] Under C. P. Tenancy Act no right in 
insolvent’s occupancy holding vests in the 
receiver. 1937 Nag 242 (242) [AFR V 24]sILU 
(1937) Nag 484 * 1934 Nag 231 (232) [AIR 

V 21]. (Occupancy land cannot be leased" out 
by Insolvency Court even for one year ) * 

1917 Nag 197 (197)[AIR V 4]:13 Nag L R 215. 

[4] In the Central Provinces if an owner of 
sir land is adjudged insolvent and order is 
passed vesting his property in the receiver, 
he no doubt loses his right to proprietary 
rights in the sir land but by the vesting order 
he becomes the occupancy tenant of the sir 
land and is entitled to possession of the land 

1929 Nag 338 (S39)[AIR V 16]:26 Nag L R 46^ 

[5] Palampat land does not pass to the 
Court on insolvency but its income does so 
pass, income being property within S. 28 
1942 Nag 83 (84) [AIR V 29]:fLR (1942) Nag 
714 (DB). 

[6] Under S. 18, Punjab Colonization of 
Government Lands Act, none of the rights or 
interests vested in a tenant from Government 
land to which the Act applies can be attach¬ 
ed or sold in execution of a decree or order of 
a Court. Consequently the receiver in insol¬ 
vency cannot lay hands on such lands for 
any purpose whatever. (’40) 42 Pun L R 
144 (144). 

[7] Service (masjid service) inam lands are 
inalienable and do not vest on the insolvency 
of the holder in the official receiver. 1943 
Mad 72 (73) [AIR V 30] : ILR (1943) Mad 
349 (DB). 

[8] Where the insolvent is an ex-proprie¬ 
tary tenant, and holds several ex-proprietary 
plots, such plots are not, under S. 23, Agra 
Tenancy Act, attachable and saleable in exe¬ 
cution of a creditor’s decree. These ex-pro¬ 
prietary plots do not vest in the receiver at 
all. 1937 All 399 (399, 400) [AIR V 24] (DB)* 
1932 All 41 (42) [AIR V 19] (DB). 

[9] Property of a member of agricultural 
tribe which is exempted by virtue of S. 16 of 
the Bundelkhand Alienation of Land Act (3 of 
1903) from liability to be sold in execution of 
money decree is “exempted from attachment 
and sale” within meaning of S. 28 (5) and 
does not vest in receiver in insolvency. 1925 

All 467 (467) [AIR V 12] : 47 All 952 (DB) * 
1937 All 699 (700, 701) [AIR V 24](DB)*1919 
All 10 (11) [AIR V 6] : 42 All 142 (DB) * 1937 
Pesh 57 (57) [AIR V 24] (DB) * 1936 Pesh 
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109 (110) [AIR V 23] (DB). (Case under 
Punjab Alienation of Land Act, S. 10, which 
is similar to S. 16, Bundelkhand Alienation 

° f [Bull ^1933 Lah 250 (251) [AIR V 20], 

(Held under circumstances of case sale in 
insolvency could not be set aside.) 1*1930 Lah 
1034 (1037) [AIR V 17] : 12 Lah 307 (DB) 
(Land belonging to member of agricultural 
tribe liable to attachment under S. 10 — Pro¬ 
perty vests in receiver.)*1928 Lah 734 (73o) 
[AIR V 15]. (Do.) * 1921 Lah 44 (45) [AIR 

V 81 : 2 Lah 78 (DB). (Do.)] 

[10] Where members of a notified agricul¬ 
tural tribe are adjudged insolvents for the 
debt of their father, their land is not liable to 
sale in execution of a decree under S. 16, 
Punjab Alienation of Land Act, and because 
some of the debts were incurred by their 
father under S. 9, Punjab Debtors* Protection 
Act, 1936, their land would not be liable for 
those debts. Thus the land exempt from 
attachment and sale cannot be taken into 
account for purposes of S. 28. 1937 Lah 680 
(682) [AIR V 24] : ILR (1938) Lah 120 (DB). 

[11] The vesting of a debtor’s property in 
the Insolvency Court is impossible so long as 
the scheme framed under S. 11 (1), C. P. and 
Berar Relief of Indebtedness Act, 1939, re¬ 
mains in force. 1946 Nag 315 (310) [AIR V 3b 
C 88] : ILR (1946) Nag 490. 

[12] Though under the amended S. 12 (1) 
(c), C. P. Tenancy Act (1 of 1920) the occu¬ 
pancy tenants have a right to transfer their 
holding they cannot be directed to transfer it 
to the Insolvency Court so as to make nuga¬ 
tory the provisions of S. 12 (2) which are 
intended for the protection of tenants who 
become insolvents. (’47) ILR (1947) Nag 296 

(298) (DB). , . , 

[13] Where a tenant coming within the de¬ 
finition of tenant in S. 5 (7), Saurashtra Rent 
Control Act (1951) is adjudicated insolvent 
during his tenancy his tenancy rights, which 
by virtue of S. 15 of that Act are not assign¬ 
able could not vest under S. 28 (2), Pro. Ins. 
Act in the Court or the Receiver as property 
divisible among creditors of the insolvent. 

1950 Sau 71 (72) [AIR V 43 C 22]. 


[14] An insolvent had executed a deed of 
gilt in favour of his son of certain sir land 
prior to his adjudication in 1955. There was 
an orange garden on the land yielding a sub¬ 
stantial income. A creditor applied under 
S. 53, Provincial Insolvency Act for annul¬ 
ment of transfer. The application, was dis¬ 
missed on the ground that the property was 
not liable to attachment and sale by virtue of 
the bar under S. 155, M. P. Land Revenue 
Code : Held that the bar of attachment and 
sale created by S. 155, M. P. Land Revenue 
Code is a bar which is in derogation of the 
normal right of a creditor to realise his debts 
out of the properties of his debtor, and there¬ 
fore that bar must be strictly construed. 
When S. 155 refers to any land, it cannot 
possibly apply to the income or usufruct of 
that land, and, therefore to the extent that 
the orange garden yields an income from its 


crop, a receiver could be appointed. To that 
extent, therefore, that part of the property of . 
the insolvent would under the provisions of 

S. 28 (2) read with S. 28 (5) of the Provincial 
Insolvency Act vest in the Insolvency Court 
and an inquiry under S. 53, so far as the gift 
deed is concerned, is not barred. 1960 Bom 
477 (478) [AIR V 47 C 127]. 

26. Secured creditor—-Sub-section (6).— 

[1] Section 28 (0) provides that no property 
over which a secured creditor has a legal 
charge shall be affected by any of the provi¬ 
sions in the sub-section which precede it. 

1923 All 159 (160) [AIR V 10] (DB). 

[2] Section 28 (4) excludes secured credi¬ 
tors from the doctrine of reputed ownership 
contained in sub-s. (3). 1923 All 159 (160) 
[AIR V 10] (DB) * 1923 Cal 532 (535) (AIR 
V 10] (DB) * (’13) 7 Sind L R 61(70,71) 
(DB) * (*12) 6 Sind L R 97 (98). 

[3] The view, that it is only after a creditor 
has proved in insolvency that he is a secured 
creditor that the provisions of S. 28 (6) apply, 
is clearly erroneous. A secured creditor owes 
this position to his security, obtained prior 
to the debtor’s insolvency, and not neces- 

. sarily to any proof in insolvency for his debt. 
1930 Bom 11 (15) [AIR V 17] (DB). 

14] The holder of a rent decree is a secured 
creditor in Oudh. 1929 Oudh 71 (71, 72) 
[AIR V 10] : 4 Luck 241 (DB). 

[5] Defendant depositing amount with 
plaintiff’s pleader under Court’s order — De¬ 
posit subject to result of pending action— 
Subsequent insolvency of defendant—Plain¬ 
tiff as secured creditor is entitled to deposit in 
preference to general creditors. 1933 Cal 625 

(626, 627) [AIR V 20] (DB). 

[6] An attaching creditor has no lien or 
charge upon the debtor’s property which he 
attaches and is not entitled to rank as a 
secured creditor. (’12) 15 Ind Cas 860 (861) 
(DB) (Oudh). 

[7] Insolvency petition admitted—Prior to - 
adjudication insolvent depositing amount 
under O. 21, R. 89 after obtaining money 
from third person—Third person held was not 

secured creditor. 1943 Cal 555 (559) [AIR 

V 30] : ILR (1943) 2 Cal 397 (DB). 

[8] In an ordinary suit for rent against an 
insolvent tenant, the landlord is in the same 
position as any other creditor. (’12) 34 All 

121 (122) (DB). • , 

[9] Where by the terms of the decree a 

party to a money suit is a secured creditor, it 
is not necessary for him to prove in insol¬ 
vency. 1930 Nag 17 (19) [AIR V 17]. . 

[10] The right of a secured creditor to insti¬ 
tute a suit or to proceed with Ihe suit already 
commenced is not taken away by S. 28 by 
reason of the adjudication of the mortgagor 

as insolvent. 1925 Mad 1051 (1052) [AD* 

V 12] : 48 Mad 750 (DB) * (’21) 63 Ind Cas 
91 (91, 92) (All) * 1935 Cal 460 (462) [AIR 

V 22] : 62 Cal 483 (DB). 

[11] The power of a secured creditor to 
realise his security does not authorise him t 
secure an out and out sale of the equity 
redemption in satisfaction of his owmcharg 
decree as the equity of redemption atter an- 
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judication vests in the Court under S. 28 (2). 
1939 Nag 207 (208) [AIR V 26] : ILR (1939) 
Nag 540. 

[12] Mortgage created prior to mortgagor’s 
insolvency discharged through fresh mortgage 
to third party after insolvency—Latter mort. 
gage is enforceable. 1921 AU 232 (233, 234) 
[AIR V 8] : 43 All 555 (DB) * 1926 Nag 29 
(30) [AIR V 13]. (Latter mortgagee is entitled 
to possession under his mortgage as against 
auction-purchaser in insolvency proceedings.) 

[13] Section 28 (6) cannot be said to refer 
to the right of a mortgagee to effect private 
sale of property. The word 1 ’realised” must 
be understood in the ordinary sense of a 
secured creditor realising his security by a 

suit. 1925 Mad 1051 (1052) [AIR V 12] : 48 
Mad 750 (DB). 

[14] Mortgagee can execute his mortgage 
decree even after adjudication of the mort¬ 
gagor. (T3) 7 Sind L R 184 (185) (DB). 

[15] The words “otherwise deal with his 
security” in S. 28 (6), do cover the applica¬ 
tion of the decree-holder under O. 34, R. 6, 
Civil P. C. and secured creditor is entitled by 
this sub-section to obtain a decree under 
O. 34, R. 6 and to deal with the security by 
the method allowed by that rule. 1939 All 
401 (402) [AIR V 26] : ILR (1939) All 492 
(DB). 

[16] Silence of mortgagee in reply to notice 
by the official receiver will not extinguish his 
security. Therefore a sale by the official re¬ 
ceiver in such circumstances will not in any 
way bind the mortgagee. 1924 Mad 761 (762) 
[AIR V 11] : 47 Mad 605 (DB). 

[17] If the receiver realizes the property 
the debt due to the secured creditor at the 
date of such realisation constitutes a charge 
payable to secured creditor out of the amount 
so realised. But his rights under S. 47 must 
necessarily be postponed when the legality of 
his alleged charge is called in question, or 
if he has not chosen to object to the course 
proposed by the receiver of realising by sale 
and discharging the debt due out of the pro¬ 
ceeds. 1923 All 159 (160) [AIR V 10] (DB). 

[18] ANattukottai Chetty woman claimed 
that her stridhanam was a trust fund in the 
hands of the insolvent and that she being 
entitled to a charge on the total assets of the 
insolvent, was a secured creditor and her 
power of realising or otherwise dealing with 
her security was not affected by the debtor’s 
adjudication — Held that she was not in the 
position of an ordinary secured creditor and 
could only claim to be paid in full out of the 
total assets of the insolvent. There being no 
question of realising or otherwise dealing 
with the security, S. 28 had no application. 
1946 Mad 519 (525) [AIR V 33 C 261] : ILR 
(1946) Mad 429 (DB). 

[19] A secured creditor of the insolvent is 
entitled to realise the security by filing a suit 
or otherwise in accordance with law without 
obtaining the leave of the Court in that 
behalf. 1935 Rang 92 (93) [AIR V 22] : 13 
Rang 37 (DB) * 1930‘Bom 11 (15) [AIR V 17] 
(DB) * 1935 Mad 817 (821) [AIR V 22] : 58 
Mad 1032 (DB). 


[20] Section 28 (6) does not mean that the 
secured creditor is entitled to deal with the 
security as though there had been no vesting 
in the Court or the receiver. The fact that 
the rights of the secured creditor over a 
property are not affected by the fact that the 
mortgagor or his heir has been adjudicated 
an insolvent does not in the least imply that 
an action against him may proceed in the 
absence of the person to whom the equity of 
redemption has been assigned bv the opera¬ 
tion of law. 1927 P C 108 (109) [AIR V 14] : 
54 Ind App 190 : 54 Cal 595. (Compromise 
in mortgage suit between mortgagee and in¬ 
solvent-mortgagor is nullity. AIR 1925 Cal 
785, Reversed.) 

[21] In a suit or other proceeding by a 
mortgagee of an insolvent the receiver is a 
necessary party. A decree or decision obtain¬ 
ed without impleading him is not binding on 

him. 1937 Lah 402 (403) [AIR V 24] (DB) * 
1931 AU 159 (160) [AIR V 18] (DB) * 1935 
Cal 460 (462) [AIR V 22] : 62 Cal 483 (DB) * 
1935 Lah 316 (318) [AIR V 22] * 1929 Mad 
609 (611) [AIR V 16] (DB). (Execution sale — 
Receiver not brought on record—Sale is void.) 
* 1927 Mad 609 (610) [AIR V 14]. (Adjudica¬ 
tion of mortgagor — Preliminary decree with¬ 
out impleading receiver is not invalid — Ap¬ 
plication for final decree impleading receiver 
is maintainable.) * 1939 Nag 128 (130) [AIR 
V 26] : ILR (1941) Nag 559. 

[But see 1930 Lah 791 (792) [AIR V 17] 
(DB).] 

[22] A creditor to whom the insolvent 
debtor owes secured as well as unsecured 
debts cannot be held to be secured creditor 
qua the unsecured debts. 1954 Trav-Co 419 
(421, 422) [AIR V 41 C 145] : ILR (1954) 
Trav-Co 93 (DB). 

[23] Though an Insolvency Court will not 
restrain a mortgagee or other secured creditor 
in the exercise of his legal remedies under 
S. 28, it has jurisdiction in proper cases to 
restrain him under O. 39, R. 1, Civil P. C., if 
there are substantial grounds for impeaching 
his title, with a view to safeguard the interests 
of the general body of creditors. 1954 Mad 12 
(14, 15) [AIR V 41 C 5] : ILR (1954) Mad 360 
(DB). 

[24] Compromise instalment decree in mort¬ 
gage suit — Mortgaged property to remain 
under attachment till payment of decree 
Decree-holder is secured creditor — Interim 
receiver in subsequent insolvency of mort¬ 
gagor cannot claim possession of mortgaged 
property from receiver in execution. 19o9 
Madh-Pra 420 (421, 422) [AIB V 40 C 147]. 

[25] Secured creditors are not affected by 
proceedings in insolvency and unless they 
realise the security or surrender or value it 
under S. 47 of the Provincial Insolvency Act 
it cannot be said that their debts are provable 
in insolvency. Thus if the mortgagee has no 
debt provable in insolvency, then the ban on 
the institution of the suits or proceedings for 
realisation of debts imposed by S. 28 (2) does 
not operate and the mortgagee cannot avail 
himself of the provisions of S. 78 (2). 1957 
Andh-Pra 437 (439, 440) [(S)AIR V 44 C 130]. 
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[26] An undischarged insolvent or a dis¬ 
charged insolvent whose property continues 
to vest in the Receiver cannot apply under 
the Debt Redemption Act for the amend¬ 
ment of a mortgage-decree because the effect 
of such vesting is that he is not the owner of 
of the property. Because the debt in question 
is a secured debt the insolvent mortgagor does 
not continue under S. 28 (6), Provincial In¬ 
solvency Act to be the owner of the property 
so as to be entitled to apply for the relief 
granted by the U. P. Debt Redemption Act. 
The provisions in S. 28 (6) are solely for the 
benefit of secured creditor and they have 
nothing to do with the debtor. 1952 All 328 
(329) [AIR V 39] (DB). 

[27] A decree obtained by a secured credi¬ 
tor against an adjudged insolvent without 
impleading insolvency Court as a defendant 
after an order of adjudication has been passed 
under S. 27 but before a receiver is appointed 
to take charge of the insolvent\s estate, is 
ineffective and does not bind the receiver. 
The mere fact that the creditor had obtained 
permission of the insolvency Court to file the 
suit is not sufficient to validate the decree 

1953 Nag 268 (270) [AIR V 40 C 114] : ILR 
(1952) Nag 662 (DB). 

[2S] Where a secured creditor has during 
the insolvency proceedings realised his secu¬ 
rity and there is a deficiency, the balance of 
the debt constitutes a debt provable in in¬ 
solvency. If the creditor omits to make an 
application to the Official Receiver for being 
included in the '.list of creditors he cannot, 
after the discharge of the insolvent, recover 
the balance by executing his decree in execu¬ 
tion proceeding under O. 21 of Civil P. C. 

1954 Punj 180 (181) (AIR V 41 C 93] : ILR 
(1954) Punj 831. 

27. Relation back—Sub-section (7). — 
1.1] Section 2S (7) only enunciates the well- 
known doctrine of relation back in insolvency 
law. Under the English law and the Presi¬ 
dency-Towns Insolvency Act, the insolvency 
commences either on the date of the presenta¬ 
tion of the petition or from the earliest act of 
insolvency committed within three months 
before the date of petition. Under S. 28 (7), 
however, the insolvency commences from the 
date of the presentation of the petition. 1938 

Mad 19 (20) [AIR V 25] : ILR (1938) Mad 439 
(DB). 

[2] The effect of sub-ss. (2) and (7) of S. 28 
read together is that the whole of the pro¬ 
perty of insolvent vests in the receiver with 
effect from the date of the presentation of the 
petition in insolvency. 1942 All 263 (264) 
[AIR V 29] : ILR (1942) All 421 (DB) * 1936 
Mad 819 (822) [AIR V 23] : 59 Mad 928 (DB). 
(Executing Court ordering property to be 
sold—Interim receiver appointed by Insolv¬ 
ency Court applying for possession of proper¬ 
ty — Sale should be stopped and possession 
given to receiver.) * 1925 Mad 328 (329) 

I AIR V 12] (DB) * 1940 Pesh 30 (37) [AIR 
V 27]. 

[3] The effect of the Provincial Insolvency 
Act is that the insolvent as from the date of 


the insolvency petition is civilly dead and 
cannot after the petition enter into any trans¬ 
action in respect of his property which will 
bind the official receiver or his creditors. Any 
person dealing with the insolvent after that 
date does so at his peril. 1939 Lah 384 (385) 
[AIR V 26] : ILR (1940) Lah 50 (FB). 

[4] The official receiver can challenge a 
sale in execution of a decree against the in¬ 
solvent held after the date of petition. 1942 
All 263 (264) [AIR V 29] : ILR (1942) All 421 
(DB). (AIR 1934 All 252, Overruled.) 

[See 1939 Nag 207 (209) [AIR V 26] : ILR 
(1939) Nag 540. (Transfer by insolvent pend¬ 
ing insolvency proceedings is void and inope- 
rative.)] 

[5] C larges whether created by decree or 
otherwise after the date of the petition cannot 
be held binding against the receiver, though 
they may bind the insolvent himself. 1928 
Lah 738 (740) [AIR V 15J. 

[6] By the operation of S. 28 (7) the title of 
the auction-purchaser who purchases the pro¬ 
perty of the debtor after the admission of the 
insolvency petition but before the order of 
adjudication is not absolute but contingent on 
the insolvency application being dismissed. 
If the insolvency application is dismissed, he 
gets an indefeasible title. But if the order of 
adjudication is made he cannot claim any 
title as against the receiver. There is an ex¬ 
ception, however, in the case of a purchaser 
in good faith. 1935 Cal 612 (014) [AIR 22] : 
63 Cal 176 (DB) * 1944 Mad 278 (280, 281) 
[AIR V 31]: ILR (1944) Mad 779 (DB) * 1935 
Mad 907 (908) [AIR V 22]. 

[7] Any payments made by debtors of the 
insolvent to him subsequent to the date on 
which the insolvency application is presented 
are void as against the official receiver unless 
the debtors prove that they had made the 
payments bona fide and without knowledge 
of the insolvency petition having been filed 
in the Court. 1932 Sind 02 (03) [AIR V 19] 
(DB) * 1925 Mad 328 (329) [AIR V 12] (DB). 

[8] Property acquired or devolving upon 
the insolvent after the date of presenting the 
application but before adjudication vests in 
the Court or receiver under sub-s. (2) read 
with sub-s. (7). 1936 Bom 164 (164) [AIR 
V 23] : 60 Bom 141 (DB). 

[9] Judgment-debtor filing insolvency peti¬ 
tion — Before adjudication judgment-debtor 
obtaining money from relative and depositing 
it in Court under O. 2L, R. 89, C. P. C. for 
setting aside sale in execution of decree passed 
against him—Money advanced by relative by 
way of gift—Upon adjudication, money held 
vested in receiver under S. 28 (7). 1943 Cal 
555 (558, 559] [AIR V 30] : ILR (1943) 2 Cal 
397 .DB). 

[10] Where on an adjudication of a Hindu 
father the property vests in the official re¬ 
ceiver the property passes out of the hands of 
the insolvent from the date of the application 
and a son born subsequent to the date of ap¬ 
plication is in no better position with regard 
to that property than he would have been 
with regard to an alien'ation made before he 
was born. 1947 Mad 372 (372) [AIR V 34 
C 192]. 


IThb] Pboyinoial Insolvency Aot, 1920 


[S 28A N 1] 327 


*[28A. Insolvent’s property to comprise certain capacity. 

The property of the insolvent shall comprise and shall always be deemed to 
have comprised also the capacity to exercise and to take proceedings for exer¬ 
cising all such powers in or over or in respect of property as might have been 


Section 28 — Note 27 (contd.) 

[11] Although S. 28 enacts that an order of 
adjudication shall relate back to and take 
effect from the date of the presentation of 
petition, it does not state that the date of 
adjudication shall be the same as the date of 
the petition. 1930 Ail 461 (461) [AIR V 17]. 

[12] The clear enactment that an order of 
adjudication shall relate back to and take 
effect from the date of presentation of the 
petition must affect the order of adjudication 
for all purposes unless otherwise expressly 
enacted. Hence S. 28 (7) governs S. 34. 1939 
Lah 384 (386) [AIR V 26] : ILR (1940) Lah 
50 (FB). 

[But see 1937 Rang 50 (50) [AIR V 24] 
{DB). (Doctrine of relation back is not to be 
incorporated in S. 34.)] 

[13] Although for all purposes of the insol¬ 
vency Act an order of adjudication relates 
back to the presentation of the petition, out¬ 
side those purposes it has no place and the 
filing of a suit prior to the adjudication may 
be regarded outside the purpose of the Insol¬ 
vency Act with reference to the provisions of 
S. 28 (2). 1927 Mad 693 ( 695) [AIR V 14]. 
(Defendant adjudicated insolvent after filing 
of suit — There is no limitation governing the 
impleading of receiver as a party.) 

[14] Section 28 (2) of the Provincial Insol¬ 
vency Act excepts from its operation the other 
provisions of the Act including S. 51 and it is 
therefore clear that the official receiver’s title 
to the property of the insolvent does not ex¬ 
tend to the assets realized in the course of 
execution levied against the property of the 
insolvent before the date of the admission of 
the insolvency petition. 1941 Mad 575 (576) 
£AIR V 28]. 

[15] The doctrine of relation back is subject 
to the exception enacted in S. 51 (3) of the 
Act. 1938 Mad 900 (907) [AIR V 25]. 

[10] Where a transfer made before the peti¬ 
tion tor adjudication of the transferor as in¬ 
solvent is found to have been fictitious and 
fraudulent and hence void as against the 
receiver by virtue of S. 28 (7), the property 
vests in the receiver from the date of the 
presentation of the petition. 1935 Lah 368 
(369) [AIR V 22] : 16 Lah 1013 (DB). 

[17] The Privy Council decision in A I R 
1943 P C 130 which follows (1878) 10 Ch D 3 


applies to orders of adjudication under the 
Presidency-Towns Insolvency Act alone and 
cannot be applied to orders of adjudication 
under the Provincial Insolvency Act as the 
relevant provisions of the two Acts, namely, 
Ss. 116, 51 and 50, Presidency-Towns Insol¬ 
vency Act, and Ss. 30, 28 (7) and 54, Provin¬ 
cial Insolvency Act are different. 1945 Mad 
00 (07) [AIR V 32]: ILR (1945) Mad 541 (FB). 

[18] The principle underlying the law of 
insolvency is that interest ceases to run when 
adjudication takes place. An order of ad¬ 
judication relates back to and takes effect 


from, the date of the presentation of the peti¬ 
tion on which it is made. Therefore interest 
should run up to the date of the presentation 
of the petition in an insolvency case and upto 
the date of presentation of winding up peti¬ 
tion in the case of an insolvent company. 

1954 All 129 (131) [AIR V 41 C 79]. 

[19] Adjudication relates back to date of 
petition of insolvency—Suit by plaintiff who 
had applied to be adjudicated insolvent, dis¬ 
missed for default — Restoration application 
by official receiver as interim receiver—Plain¬ 
tiff adjudicated insolvent—Restoration appli¬ 
cation by interim receiver must be treated as 
one by official receiver. 1949 All 433 (435) 
[AIR V 30 C 164] : ILR (1949) All 746 (DB). 

[20] The effect of sub-s. (7) of S. 28 is that 
the adjudication is deemed to have taken 
place on the date of the presentation of the 
petition for adjudication and from that date 
the property vests in the receiver. Therefore, 
transactions entered into by the insolvent at 
any time between the commencement of the 
insolvency and the date of the adjudication 
order will not prevail against the receiver 
whose title by relation back dates from the 
commencement of the insolvency. 1957 Pepsu 
22 (23) [AIR V 44 C 6]. 

[21] An ex parte decree was passed on 30-6- 
1952 against A for specific performance of an 
oral agreement to execute a mortgage deed in 
favour of B. On 14-7-1952, C, another credi¬ 
tor of A y filed an insolvency petition and A 
was adjudged insolvent on 16-12-1952. Mean¬ 
while on 22-10-1952, By in execution of his 
decree, got the mortgage executed by the 
Court, as A defaulted to comply with the 
terms of the decree. D y the prior mort¬ 
gagee of A filed a petition for declaration that 
the mortgage executed in favour of B was not 
binding on the estate of A. Held t that the 
mortgage executed in favour of B was not 
binding on the estate of A or on the official 
receiver. I'c may be that under S. 28 the pro¬ 
perty vested in the Court. Even so, the mort¬ 
gage was executed by the Court not as the 
Custodian of A’s properties in the insolvency 
but only as representing him under the decree. 
By that time A had become divested^ of the 
estate by reason of the operation of S. 28 (7) 
under which the order of adjudication related 
back to the dale of the presentation of the 

petition. 1958 Mad 126 (127) [AIR V 45 
C 33]. 


Section 28A — Note I 

[1] The “pith and substance” of the Pro¬ 
vincial Insolvency (Amendment) Act, 1948, is 
clearly within the scope of Item 12 of List III 
(“Bankruptcy and Insolvency”) of Sell. VII 
of the Government of India Act, 1935. The 
fact that it incidentally infringes on some other 
items in the Provincial list does not affect its 
validity. The non-exclusion of agriculural 
lands from Item 12 of List III is an indica- 
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exercised by the insolvent for his own benefit at the commencement of his 
insolvency or before his discharge : 

Provided that nothing in this section shall affect any sale, mortgage or other 
transfer of the property of the insolvent by a Court or receiver or the Collector 
acting under section 60 made before the commencement of the Provincial Insol¬ 
vency (Amendment) Act, 1948 which has been the subject of a final decision 
by a competent Court : 

Provided further that the property of the insolvent shall not be deemed by 
reason of anything contained in this section to comprise his capacity referred 
to in this section in respect of any such sale, mortgage or other transfer of 
property made in the State of Madras after the 28th day of July, 1942, and before- 
the commencement of the Provincial Insolvency (Amendment) Act, 1948.] 

[P. T. I., 1909—S. 52 (2) (b).] 

[a] Inserted by the Provincial Insolvency (Amendment) Act, 1948 (XXV of 1948), 
S. 2 [12-4-1948]. 

OBJECTS AND REASONS 


“As a result of the decisions of the Privy 
Council in Sat Narain v. Behari Lai , (I. L. R. 
6 Lah. 1) and Sat Narain v. Shri Kishen Dos , 
Same v. Bank of Upper India , (I. L. R. 17 Lah. 
644) the right of a Hindu father to sell family 
property to discharge family debts and his 
son’s interests therein to discharge his 
personal debts lawfully incurred cannot be 
deemed to be property within the meaning of 
S. 2 (e) or of S. 17 of the Presidency-towns 
Insolvency Act, 1909, and therefore does not 


devolve upon the Official Assignee under 
S. 17 of the Act. The Judicial Committee 
held, however, that the power of the father to 
sell his son’s property to discharge his own 
lawful debts does devolve upon the Official 
Assignee by reason of S. 52 (2) (b) of the Act. 

While the Provincial Insolvency Act con¬ 
tains in S. 2 (d) and S. 28 (2) provisions iden¬ 
tical with those embodied in Ss. 2 (e) and 17 
of the Presidency-towns Insolvency Act, there 
is in the Provincial Insolvency Act, 1920, no 


Section 28A — Note 1 (contdj 
tion that the Legislature used the words 
‘bankruptcy and insolvency’ in respect of 
argicultural lands also. Accordingly, the Pro¬ 
vincial Insolvency (Amendment) Act of 1948 
is intra vires the Dominion Legislature. 1952 
Mad 27 (31) [AIR V 39] (DB). 

[2] Section 28-A is intra vires the Domi¬ 
nion Legislature and the power to sell the 
entire joint family property including the 
shares of the sons vested in the Official 
Receiver on the insolvency of the father of a 
Mitakshara joint family. 1957 Andh Pra 609 
(610) [AIR V 44 C 203] (DB). 

[3] Section 28A gives the section retros¬ 
pective operation and applies to all transfers 
which may have been effected by the 
receiver on an adjudication of the father or 
the managing member of a joint Mitakshara 
Hindu family under the Act. The fact that 
the decree of the trial Court had been passed 
already and the amendment was made during 
the pendency of an appeal, does not affect the 
applicability of S. 28A. 1951 Cal 210 (211) 
[AIR V 38 C 39] (DB). 

[4] Under the new S. 28-A the powers of a 
father under the Mitakshara law to alienate 
the joint family property including the inte¬ 
rest of his sons in the same for discharge of 
an antecedent debt not contracted for illegal 
or immoral purposes vests in the Receiver on 
the adjudication of the father as an insolvent. 
Section 28-A has retropective operation. 1953 
S C 370 (372) [AIR V 40 C 83] : 1953 SCR 
894. (AIR 1946 Mad 434, Reversed.) * 1959 
Ker 141 (144) [AIR V 46 C 46] : ILR (1958) 
Ker 1039 (DB) * 1951 Cal 210 (211) [AIR V 38 
C 39] (DB). 

[See also 1949 Mad 216 (217) [AIR V 36 
C 95]. (Section 28-A is retrospective.)] 


[5] The power of the father to alienate the 
interests of his sons for the satisfaction of his 
antecedent debts passes to the receiver as^ 
‘property’ within the meaning of the Provin¬ 
cial Insolvency Act. Once it has so passed by 
virtue of S. 28A, S. 28(2) of the Act debars any 
creditor from having any remedy over the 
property of the insolvent which property 
includes the property defined under S. 28-A. 
1960 Andh Pra 131 (133) [AIR V 47 C 44]. 
(AIR 1951 Mad 713 and AIR 1951 Mad 1010,. 
Dissented from.) 

[6] A person acquires at the sale by the Offi¬ 
cial Receiver in the insolvency proceedings 
not merely the interest of the insolvent in the 
joint family estate (as would be the case under 
the Full Bench : AIR 1942 Mad 682) but also 
the interest of the sons as well by reason 
of Act 25 of 1948 which (as pointed out in AIR 
1949 Mad 886) has altered the law as laid 
down in the Full Bench and altered with 
retrospective effect. 1950 Mad 691 (691) [AIR 
V 37 C 290] (DB). 

[7] The effect of S. 28-A is to alter the law 
laid down in ILR (1943) Mad 83 and the pro¬ 
vision is retrospective in its operation. Hence 
where some of the members of a joint Hindu 
family are declared insolvents and their rights 
vest in the official receiver, the official re¬ 
ceiver must be deemed to have been vested 
also with the powers of the insolvents to sell 
their sons’ share for the family debts. 1949 
Mad 886 (888) [AIR V 36 C 399] : ILR (1949> 
Mad 904 (DB). 

[8] The power of the manager or the father 
as the case may be, under S. 28-A can vest in 
the Official Receiver. As the whole of the pro¬ 
perty of the insolvent can vest in the Court 
or in the receiver at the commencement of 
the insolvency, along with the entire property,, 
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provision corresponding to S. 52 of the Presi¬ 
dency-towns Insolvency Act* In consequence 
a conflict of opinion has arisen among the 
High Courts as to whether, in the case of an 
adjudication under the Provincial Insolvency 
Act, the power of the father to sell his son’s 
interests in the family estate to meet his own 
legitimate debts devolves upon the Official 
Receiver as it does under the Presidency- 
towns Insolvency Act. 

In the course of a Full Bench decision 
reported in I. L. R. 1943 Mad. 83 the Madras 


High Court suggested that Central legislation 
should be promoted to bring the Provincial 
Insolvency Act into line with the Presidency- 
towns Insolvency Act in the relevant respect. 
The Government of India, who postponed 
consideration of the matter pending the 
termination of the war, have now consulted 
Provincial Governments and High Courts on 
this suggestion which has received virtually 
unanimous support and to which effect is 
given by this Bill.” 

—S. O. R., Gaz. Ind., 1947, Pt. V, p. 208. 


STATE AMENDMENT 

SECTION 28B 

MADRAS 

In its application to the State of Madras, after section 2S-A insert the following section , 

namely,— 

“28-B. Section 28-A to apply to the merged territory of Puduhottai from 1st April, 1949 
with certain modifications . — Section 28-A shall, with effect on and from the 1st day of 
April, 1949, be deemed to have applied to the merged territory of Pudukottai, subject to 
the following modifications, namely,— 

(i) in the first and second Proviso, for the words, brackets and figures ‘before the com¬ 
mencement of the Provincial Insolvency (Amendment) Act, 1948’ the words and 
figures ‘before the 7th day of May 1947’ shall be substituted\ 

(ii) in the second Proviso, for the figures, letters and words ‘28th day of July 1942’ 
the figure, letters and words ‘29th day of August 1944’ shall be substituted .” 

—Mad. Act VIII of 1953, S. 2 [27-5-1953]. 




Section 28A — Note 1 (contd.) 
his powers mentioned in S. 28A also vest in 
the receiver. Pending the insolvency the 
insolvent might get some properties or powers 
by devolution or otherwise. Such properties 
or powers also would vest in the receiver. 
1952 Mad 27 (31) [AIR V 39] (DB). 


[91 The insolvency of the father of a joint 
Hindu family under the law as it now stands, 
after the introduction of S. 28-A of the Pro¬ 
vincial Insolvency Act in April, 1948, which 
has retrospective effect, vests not only the 
share of the father but also the power of the 
father to dispose of the properties of the sons 
in the Official Receiver. But where actually 
the Official Receiver has sold only the father’s 
interest in the property and has not exercised 
the power of the father;by bringing to sale 
the share of the son also, S. 28 does not 
prevent the decree-holder from proceeding in 
execution of the decree against the son’s share 
notwithstanding the vesting of the power to 
dispose of the property in the Official Receiver. 
That vesting does not take away the power 
of the son to sell the property in his own 
right and much less prevent the execution 
creditor from proceeding with the sale of the 
son’s share. As under the law there is no bar 
preventing the decree-holder from executing 
the decree against the son, there will be 
nothing to prevent running of limitation for 
execution of the decree against the son. It is 
wrong to think that S. 28-A by recognising 
restrospectively the power of the Official 
Receiver in tne case of insolvency of the 
father to dispose of the son’s share in thelright 
of the father, saves the bar of limitation 
against the son. 1951 Mad 1010 (1011) [AIR 
V 38 C 350]. 

[10] The question whether in a particular 
case the Official Receiver has exercised the 


power of father to sell sons’ share and con¬ 
veyed the entire interest in the property in¬ 
cluding the sons’ share must be decided on 
the facts of that case. It is true that the mere 
fact that the order of adjudication vests in 
the Official Receiver not only the share of the 
father but also the power of disposition pos¬ 
sessed by the father over 'the sons’ shares 
would not by itself convev to the purchaser 
the shares of the sons unless there is indica¬ 
tion in the deed of sale or in the sale proceed¬ 
ings which preceded the sale, that the Official 
Receiver purported to exercise that power of 
sale and did in fact sell the sons’ shares also. 
It is sufficient if the Official Receiver in fact 
exercises the right of the father to sell the 
share of the sons and convey the entire in¬ 
terest in the property to the purchaser. The 
Official Receiver need not purport “to exercise 
the right to sell the right of the father to sell 
the son’s share as well, whatever this might 
mean.” It is sufficient if he sells the absolute 
interest in the property. There is no doubt a 
difference between the existence of a power 
and its actual exercise and the mere existence 
of power may not be sufficient to show that 
in any particular case that it was exercised. 
At the same time the deed of sale executed by 
the Official Receiver need not specifically 
recite that he was exercising the power of sale 
vested in him under Ss. 28 and 28-A of the 
Act. It will be sufficient if he purports to 
convey the entire interest in the property and 
not merely the share of the insolvent father. 
1957 Andh Pra 609 (011) [AIR V 44 C 203] 
(DB). 

[11] Although on first impression, in view 
of the definition of the word ‘property’ it 
appears that the receiver in insolvency 
is invested with not only the property 
belonging to the insolvent but also pro¬ 
perty over which the insolvent had a dispos- 
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Section 28A — Note 1 (contdj 
ing power which he may exercise for his own 
benefit it has been held that the capacity of 
an insolvent to dispose of joint family pro¬ 
perty for his own benefit, having regard to 
the fact that what vests in the receiver is pro¬ 
perty which is to become divisible among the 
creditors, is not property within the meaning 
of S. 28 (2). In view of such judicial pro¬ 
nouncements the legislature amended the Act 
by adding S. 28-A and since that amendment 
the property of the insolvent comprises and 
always has been deemed to comprise also the 
capacity to exercise and to take proceedings 
for exercising all such powers in relation to 
property as might have been exercised by the 
insolvent for his own benefit. A Hindu father 
has the power or capacity to dispose of for 
his own benefit the interest of his sons in joint 
family property and therefore by the opera¬ 
tion of S. 28-A such capacity may be exercised 
by the receiver. But when the manager of a 
joint Hindu family, who is not the father, 
exercises his power of disposing of property 
for the benefit of the joint family for purposes 
of legal necessity, he does not exercise the 
power for his own benefit. Therefore such a 
capacity is not comprised in the expression 
‘property’ in S. 28-A and hence it does not 
vest in the receiver. 1959 Bom 229 (230, 231, 
232) [AIR V 46 C 69] : ILR (1959) Bom 13. 

[12] The mere fact that the order of adjudi¬ 
cation vested in the Official Receiver not only 
the share of the insolvent father but also his 
power of disposition of the son’s share would 
not by itself convey to the auction-purchaser 
the share of the son, unless there is indication 
in the document or in the sale proceedings 
that the Official Receiver in fact purported to 
exercise that power of sale and did in fact sell 
the son’s share as well. Where the sale-deed 
executed in favour of the auction-purchaser 
shows that what was conveyed by the sale 
was the interest notified to be sold and it is 
seen from the notice that what was notified to 
be sold was the right, title and interest of the 
insolvent in the properties described in the 
schedule and there is no indication in the 
notice or the sale-deed that the insolvent’s 
son’s share was intended to be or was sold by 
the receiver it is not possible to hold that the 
insolvent’s sons’ share was also conveyed. 
The interest obtained by the purchaser must 
be limited to the insolvent’s share in the pro¬ 
perty sold. 1957 Ker 144 (146) [AIR V 44 
C 78] : ILR (1957) Ker 808 (DB). 

[13] On the insolvency of a member of a 
undivided Hindu family governed by the 
Milakshara law the joint family property does 
not vest in the Court or the receiver, whatever 
power the receiver may exercise by virtue of 
the provisions of S. 28A to have the joint 
family properties sold to meet debts binding 
on the family. Hence after adjudication the 
ad interim receiver appointed before adjudica¬ 
tion cannot be given possession of the joint 
family property. By virtue of S. 28A certain 
power vests in the receiver but in the case of 
an ad interim receiver nothing vests in him 
by operation of law and he can take posses¬ 


sion of only such properties as belong to the 
debtor. 1954 Pat 459 (463) [AIR V 41 C 159] : 
33 Pat 185. 

[14] Where the father in a joint Hindu 
family, consisting.of himself and his sons, is 
adjudicated an insolvent, the position after 
the introduction of S. 28A in 1948 is, that 
the Official Receiver, when he takes posses¬ 
sion of the property, is entitled, in the right 
of the father and manager of the joint family, 
to take possession of the entire joint family 
property and also collect rents and profits for 
applying them for the discharge of the debts 
of the father which are not tainted by illega¬ 
lity or immorality. The position, however, is 
different after the institution of a partition 
suit by the sons. A suit for partition by the 
sons brings about the disruption of the status 
of the family and terminates the power of the 
father to alienate the shares of the sons for 
the discharge of his own debts on the basis of 
the pious obligation theory. The Receiver col¬ 
lecting the rents from the shares of the sons, 
after the institution of the suit for partition, 
cannot therefore be said to collect them in 
the exercise of the power of the father and 
for the purpose of applying them for the dis¬ 
charge of the debts of the father. A creditor, 
therefore, would be entitled to attach the 
sons’ share of the income in the hands of the 
Receiver, collected since the institution of the 
partition suit. 1949 Mad 216 (217) [AIR V 36 
C 95]. 

[15] The words “for his own benefit” refer 
only to a father manager of Hindu joint 
family and not to a manager other than 
father. Hence S. 28A has no application to 
the insolvency of a manager other than father 
of a Hindu joint family. 1950 Mad 770 (771) 
[AIR V 37 C 326] : ILR (1951) Mad 449. 

9 

[16] “Final decision by a competent Court” 
can only mean the decision of the Court 
which ultimately disposes of the suit. If an 
appeal has been filed against the judgment of 
the subordinate Judge, it is impossible to treat 
his judgment as final within the meaning of 
the proviso. 1952 Mad 27 (32) [AIR V 39] 
(DB). 

[17] A preliminary decree passed on 2-2- 
1943 by which the plaintiff’s share has been 
declared as two-third in the entire property 
belonging jointly to him and his insolvent 
father and which preliminary decree has re¬ 
ceived confirmation by the appellate Court 7 
and finally by the High Court on 1-8-1946 is 
not a final decision by a competent court 
within the meaning of the first Proviso to 
S. 28-A holding that the word decision is 
synonymous with decree. For, the mere decla¬ 
ration of the rights of the plaintiff by the 
preliminary decree would not amount to a 

final decision. 1956 Mad 413 (414) [AIR V 43 
C 132] : ILR (1956) Mad 1133 (DB). 

[18] See the objects and reasons given after 
S. 28 as regards the legal position obtaining 
before the enactment of S. 28A. 
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29* Stay of pending proceeding. 

Any Court in which a suit or other proceeding is pending against a debtor 
shall, on proof that an order of adjudication has been made against him under 
this Act, either stay the proceeding, or allow it to continue on such terms as 
such Court may impose. 

[P. T. I., 1909—S. 18 (3).] 


qucntly under S. 29. 1937 Mad 607 (671) LAIR 
V 24]: ILR (1937) Mad 841 (DB). 


Section 29 — Note 1 

[1] Decisions of English Courts on ques¬ 
tions of stay of action owing to insolvency 
are not sure guides for Courts in India. 1921 
Lah 270 (271) [AIR V 8]: 2 Lah 95 (DB). 

[2] Provincial Insolvency Act (1920), S. 29— 
Under S. 18, Presidency-Towns Insolvency 
Act a Judge of High Court sitting in insol¬ 
vency has no power to stay proceedings pend¬ 
ing in respect of the same debtor in a District 
Court under the Provincial Insolvency Act. 

1928 Cal 782 (784) [AIR V 15]: 56 Cal 712 
(FB). 

[3] Provincial Insolvency Act does not 
authorise an Insolvency Court to stay every 
pending litigation; and Court can only issue 
an injunction if the circumstances enumera¬ 
ted in O. 39, R. 1, Civil P. C. are proved to 
exist. Under O. 39, R. 1, Court has no juris¬ 
diction to issue injunction upon a person who 
is not a party before it. An Insolvency Court 
can therefore only issue an injunction upon 
the debtor and the creditor who are parties to 
the insolvency proceeding. 1918 Pat 214 (215) 
[AIR V 5]: 3 Pat L Jour 456 (DB). 

[4] Section 29 only refers to proceedings 
which are pending at the time of adjudica¬ 
tion, that is, instituted before the order of 
adjudication or else simultaneously with it. 
1940 Rang 289 (292) [AIR V 27]: 1940 Rang 
L R 544 (DB). 

[5] Under S. 28, Provincial Insolvency Act 

vesting only takes place upon adjudication, and 
under S. 29 it is not till then that a Court, in 
which proceedings are pending against a deb¬ 
tor, is bound to stay proceedings against the 
insolvent. 1920 Mad 432 (433) [A I R V 13] 
(DB). , , „ 

[6] Sections 28 and 29 deal with the effect 
of the order of adjudication and Ss. 51 and 52 
deal with the effect of an order admitting the 
petition for adjudication. Under S. 52, the 
material point of time is not the date of the 
adjudication order, but the date of the admis¬ 
sion of the insolvency petition. The point of 

difference is that whereas under S. 29 on mere 
proof that an order for adjudication has been 
made, the executing Court’s power is checked 
but under S. 52 no such result automatically 
follows from the mere fact that the notice of 
-the admission of an insolvency petition has 
been given to the Court. There must be an 
application to the Court for delivery of the 

property. 1930 Mad 819 (821, 822) [A I R V 
231:59 Mad 928 (DB). 

[7] Insolvent’s property sold in execution 
of decree after adjudication — Insolvency 
Court can declare the sale invalid — Separate 
suit by receiver is not necessary. 1921 Mad 
204 (208, 209) LAIR V 8]: 44 Mad 524 (DB). 

[8] Leave to continue the suit filed after 
order of adjudication without leave of the 
Insolvency Court cannot be granted subse- 


[9] An insolvent is entitled to sue for dama¬ 
ges for defamation. Though in such a suit, a 
part of the claim refers to injury to the insol¬ 
vent’s estate, the insolvent may still carry on 
the suit as the right of action for the injury to 
his character and reputation remains vested 

in him. 1932 Sind 33 (33) [AIR V 19]: 26 Sind 
L R 21. 

[10] Suit for maintenance praying for charge 
on defendant’s properties—Defendant adjudg¬ 
ed insolvent during suit — Decree can be 
passed making maintenance a charge on 
defendant’s estate. 1927 Mad 403 (404) [AIR 

V 14]. 

[11] Suit for arrears of rent pending against 
tenants at the time they are adjudicated insol¬ 
vents— Matter brought to the notice of Court 
but the Court continuing with the proceed¬ 
ings — Held, Court must be deemed to have 
allowed them to continue without specifying 
any terms and there was no bar for passing a 
decree for arrears of rent. (’36) 1936 All VV R 
485 (486) (DB). 

[12] The adjudication of a person as insol¬ 
vent vests the property of the insolvent either 
in the receiver or in the Court and deprives 
him of any saleable interest in it, and the 
Court has no jurisdiction to sell the property, 
and no question of continuing the execution 
proceedings under S. 29 can arise and in the 
absence of notice under O. 21, R. 22, Civil 
P. C. execution proceedings are nullity against 
the Insolvency Court. 1933 Mag 28 (29) [AIR 

V 20]: 28 Nag LR 317. 

[13] N obtained a decree against K and in 
execution thereof attached according to A , A’s 
property. During pendency of A’s objection 
to attachment K was adjudged insolvent. The 
Court dismissed the objection holding that its 
jurisdiction had ceased —Held that in view of 
S. 29 the order dismissing the objection was 
incorrect. The Court may stay proceedings 
for time being till adjudication was annulled 
and then proceed with it. 1929 Nag 358 (357) 
[AIR V 101. 

[14] Where in execution of a decree the 
property of the judgment-debtor is attached 
and while that attachment is pending, the 
judgment-debtor is adjudged insolvent, the 
order of adjudication merely makes the attach¬ 
ment ineffective so long as the property is in 
the hands of the receiver. The order of dis¬ 
missal of the pending execution petition 
would not automatically raise the attachment. 
When adjudication is annulled, the property 
will revest in judgment-debtor with all the 
burdens which existed upon it at the time of 
adjudication. Hence the attachment that was 

E ending at the time of adjudication would still 
e existing. 1940 Mad 129 (130) [AIR V 27]. 
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30. Publication of order of adjudication. 

Notice of an order of adjudication stating the name, address and description 
of the insolvent, the date of the adjudication, the period within which the 
debtor shall apply for his discharge, and the Court by which the adjudication 
is made, shall be published in the Official Gazette and in such other manner as 
may be prescribed. 

[P. I., 1907—S. 10 (7); P. T. I., 1909—S. 20.] 

Proceedings consequent on Order of Adjudication 

31. Protection order. 

(1) Any insolvent in respect of whom an order of adjudication has been made 
may apply to the Court for protection, and the Court may on such application 
make an order for the protection of the insolvent from arrest or detention. 


Section 29 — Note 1 (contd.) 

[15] There is nothing in S. 29 to indicate 
that in cases where a person has been declared 
an insolvent, the official receiver has to be im¬ 
pleaded in his place. 1958 Andh Pra 438 
(439) [AIR V 45 C 127]. 

[See however 1926 Mad 1145 (1145) [AIR 
V 13]. (It is desirable to ask other party to 
bring official receiver on record — If latter is 
unwilling to join, Court may go on with suit- 
on terms it may impose.)] 

[16] “Stay” does not operate to end suit. 
Suit may be continued unless further final 
order is passed after hearing parties. Court 
has to consider request of creditor to continue 
suit stayed though no application is made. 
1929 Sind 204 (205) [AIR V 161 (DB). 

[17] When once there is an order of a court 
which absolutely on its terms prohibits a 
party from executing the decree, the mere fact 
that the Court has the power to modify such 
an order does not make it any the less an 
order staying the execution of a decree. Hence 
it cannot be held that as it was open to the 
decree-holder to apply to have the order of 
stay under S. 29, Insolvency Act modified or 
set aside, it is not such an order of absolute 
stay as is contemplated by S. 15, Limitation 
Act. 1955 Mad 547 (548) [(S) AIR V 42 C 153]. 

[18] Proceedings pending against a person 
are not stayed automatically as a result of his 
adjudication. Until an order is made by tBe 
court in which the proceedings are pending, 
staying the proceedings, the proceedings con¬ 
tinue and are not stayed automatically. 

(1957) 1957-3 All E R 241 (242). 

[19] In order to exercise discretionary 
power under S. 29, Provincial Insolvency Act, 
it is incumbent upon the Court to consider 
whether there are special: circumstances to 
justify the continuance of the suit. Where the 
insolvent is the only defendant and the claim 
relates to a debt there is greater reason than 
not to stay the suit since the debt is provable 
in the insolvency. But where besides him 
another person is also sued and the claim is 
laid in the alternative the continuance of the 
suit is more desirable than its stay because if 
the suit is totally stayed the plaintiff’s chance 
to obtain a decree against a defendant who is 
not adjudicated an insolvent is also withheld. 
It is no doubt relevant to consider as to whe¬ 
ther the insolvent or his estate should be ex¬ 
posed to further costs for continuing the suit. 
The Court may permit the continuance of the 


suit subject to the condition that the insolvent 
or his estate would not be liable for any fur¬ 
ther costs incurred by the plaintiff. 1961 
Madh Pra 199 (200) [AIR V 48 C 66]. (Trial 
Court staying the suit merely by observing 
that stay was necessary for avoiding further 
complications, but did not even mention what 
were likely further complications—Order held 
involved material irregularity in the exercise 
of jurisdiction.) 


Section 30 — Note 1 

[1] Neither the validity of the order of ad¬ 
judication nor of the proceedings subsequent 
to it, depend on the publication of the notice 
of the order of adjudication in the local offi¬ 
cial Gazette. The object of the publication is 
to provide conclusive evidence in all legal 
proceedings of an order of adjudication hav¬ 
ing been duly made and its date. Want of 
notice is a mere irregularity and cannot 
vitiate the proceedings. 1939 Nag 103 
(104) [A I R V 26] : ILR (1939) Nag 478*(’01> 
5 Cal W N 91 (103) (DB). 

[2] This decision of the Privy Council in 
AIR 1943 P C 130 which follows the decision 
in (1878) 10 Ch. D. 3, applies to orders of ad¬ 
judication under the Presidency-Towns Insol¬ 
vency Act alone and cannot be applied to 
orders of adjudication under the Provincial 
Insolvency Act as the relevant provisions of 
the two Acts, namely, Ss. 116, 51 and 56 of 
the Presidency-Towns Insolvency Act and 
Ss. 30, 28 (7) and 54 of the Provincial Insol¬ 
vency Act are different. 1945 Mad 66 (67) 
[AIR V 32] : ILR (1945) Mad 54L(FB). 

[See also 1951 Trav-Co 55 (58) [A I R V 38 
C 20] : 1950 Trav-Co L R 707 (DB). (Same 

difference exists between Presidency-Towns 
Insolvency Act and Insolvency Act in Tra- 
vancore.)] 

[3] Adjudication order cannot be annulled 
for failure to deposit costs of publication 
under S. 30. It can only be annulled under 
S. 35 or S. 43. Where costs are not deposited 
the only remedy of the Court is under R. 277 
(3) framed by Chief Court, to recover the 
costs from the insolvent’s property, it the 
property is sufficient for the purpose or to 
remit the costs, if the property is insufficient. 

1930 Oudh 53 (1) (53) [AIR V 17] : 5 Luck 

479 (DB).- 

Section 31 — Note 1 

[1] Grant of 'protection order .—Adjudication 
does not automatically operate as a protec- 
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(2) A protection order may apply either to all the debts of the debtor, or to 
any of them as the Court may think proper, and may commence and take effect 
at and for such time as the Court may direct, and may be revoked or renewed 
as the Court may think fit. 

(3) A protection order shall protect the insolvent from being arrested or 
detained in prison for any debt to which such order applies, and any insolvent 
arrested or detained contrary to the terms of such an order shall be entitled to 

his release : 

Provided that no such order shall operate to prejudice the rights of any 
creditor in the event of such order being revoked or the adjudication annulled. 

(4) Any creditor shall be entitled to appear and oppose the grant of a protec¬ 
tion order. 

[P. T. I., 1909—S. 25.] 


Section 31 — Note 1 (contd.) 
tion against execution upon the person of the 
insolvent. 1935 Rang 415 (417) [A I R V 22] : 

13 Rang L R 623 (DB). 

[2] Discretion of Court .—Discretion is gran¬ 
ted to the Court either to make a protection 
order, or make a limited order or not to make 
a protection order at all. 1932 All 188 (190) 

[A I R V 19] : 34 Cri L Jour 18 : 54 All 416* 
1933 All 591 (592) [A I R V 20]. (The discre¬ 
tion is not to be exercised arbitrarily but with 
due regard to the circumstances of each case. 

If a debtor who has been adjudged insolvent, 
has placed all his assets at the disposal of the 
Insolvency Court without concealing any 
material facts relating to his pecuniary posi¬ 
tion and has not been guilty of any fraud or 
dishonesty in relation to his creditors or his 
estate, an order of protection should ordi¬ 
narily be granted.)*1929 Bom 135 (135) [AIR 
V 18] (DB). 

[3] The Court should not refuse protection 
to the insolvent under S. 31, where prima 
facie the insolvent has no means at all having 
been stripped of all his property which has 
become vested in the Official Receiver, and 
there is no proof that he has concealed assets, 
merely on the ground that the insolvent after 
his discharge would still be liable for the 
debt due to the State in respect of income-tax. 

1952 Cal 251 (Pr 8) [AIR V 39] (DB). 

[4] Where the Court wrongly refuses to pass 
a protection order in favour of the insolvent 
in the exercise of its discretion under S. 31 it 
would be difficult for the High Court to exer¬ 
cise its powers of revision under S. 115, Civil 
P. C. unless it can be said that the jurisdic¬ 
tion has not been exercised judicially. But 
the High Court can and should interfere 
under Art. 227 of the Constitution of India 
when the refusal to pass the order would 
result in real injustice to the insolvent. 1952 
Cal 251 (Pr 9) [AIR V 39] (DB). 

[5] Second application. —Previous order refu¬ 
sing protection to an insolvent is not a bar 
to a protection order being made at a subse¬ 
quent stage. Lapse of time and the fact that 
no misconduct can be attribute^ to the insol¬ 
vent in the meantime are circumstances which 
may justify a Court to grant an order of pro¬ 
tection which has been previously refused. 

1933 All 591 (591) [AIR V 20]. 

[6] Interim protection order . — Protection 
order can only be issued after an order of 


adjudication has been passed. Consequently, 
where the Court orders that the applicant- 
debtor be protected from being arrested in 
execution of a decree or detained in prison 
for any debt pending the disposal of the 
application to be declared insolvent, order is 
a pure nullity. 1932 Rang 51 (51) [AIR V 19]: 
33 Cri L Jour 435 : 10 Rang 71*(’32) 36 Cal 
W N 345 (347) (DB)*1931 Lah 121 (122) 
[AIR V 18]. (Executing Court should give 
benefit of O. 21, R. 40, Civil P. C. to insol- 
vent.)*1934 Lah 113 (2) (114) [AIR V 211* 
1924 Mad 893 (1) (893) [AIR V 11] (DB). 
(Insolvent is not entitled to apply for protec¬ 
tion before adjudication unless he has been 
actually arrested in execution of decree.) 

[Set 1926 Cal 1011 (1012) [A f R V 131 (DB). 
(Even if Court has jurisdiction to make an 
order of this description in the exercise of its 
inherent powers, the refusal by Court to pass 
an ad interim protection order does not bring 
the order in question within the ambit of 
S. 115, Civil P. C. and no revision therefore is 
maintainable against such refusal.)] 

[But see 1925 Mad 170 (171) [AIR V 12] 
(DB). (Section 5, Provincial Insolvency Act, 
empowers the District Judge to grant ad inte¬ 
rim protection to a person who has applied 
for being adjudged an insolvent. Where the 
District Judge in the exercise of his discretion 
has refused to grant interim protection, unless 
the discretion has been wrongly exercised, 
High Court will not interfere.)] 

[7] Absence of protection order . — Under the 
Act the creditor can proceed to arrest the 
judgment-debtor as if no adjudication had 
taken place unless there is a protection order 

in his favour. 1927 All 418 (419) LAIR V 14] : 
49 All 201 (DB). 

[8] Adjudication under old Act — No liabi¬ 
lity to arrest under new Act even if no protec¬ 
tion order is taken. 1923 Oudh 30 (36, 3/) 

[AIR V 10]. , f n 

[9] Sub-section (2) —Wording of S. 31 is 
very wide and protection order can be ob¬ 
tained by the debtor even when a debt is in¬ 
curred after the adjudication. 1933 Lah 201 
(261) [AIR V 20]. 

[10] Under S. 31, a protection order may 
apply either to all the insolvent’s debts or to 
some of them. It draws no distinction be¬ 
tween classes of debts, that is, debts due to 
the State or to Corporation or Municipalities 
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32* Power to arrest after adjudication. 

At any time after an order of adjudication has been made, the Court may, if 
it has reason to believe on the application of any creditor or the receiver that 
the debtor has absconded or departed from the local limits of its jurisdiction 
with intent to avoid any obligation which has been, or might be, imposed on 
him by or under this Act, order a warrant to issue for his arrest, and on his 
appearing or being brought before it, may, if satisfied that he was absconding 
or had departed with such intent, order his release on such terms as to security 
as may be reasonable or necessary, or if such security is not furnished, 
direct that lie shall be detained in the civil prison for a period which may 
extend to three months. 

[P. T. I., 1909, S. 21.] 



creditors. 


(1) When an order of adjudication has been made under this Act, all 
persons alleging themselves to be creditors of the insolvent in respect of debts 
provable under this Act shall tender proof of their respective debts by produc¬ 
ing evidence of the amount and particulars thereof, and the Court shall, by 
order, determine the persons who have proved themselves to be creditors of the 
insolvent in respect of such debts, and the amount of such debts, respectively, 
and shall frame a schedule of such persons and debts : 


Provided that, if, in the opinion of the Court, the value of any debt is 
incapable of being fairly estimated, the Court may make an order to that 
effect, and thereupon the debt shall not be included in the schedule. 


Section 31 —- Note 1 (contd.) 
or private persons. The section, therefore, 
applies to debts due to the State. 1952 Cal 
251 (Prs. 5, 0) [AIR V 39] (DB). 

[11] Though S. 31 applies to debts due to 
Crown, nevertheless in view of the fact that 
even an order of discharge does not release 
insolvent from debts due to Crown it would 
be improper to make order in respect of such 
debt. Hence a person under arrest by order 
under S. 45, Burma Land Revenue Act, but 
illegally released by an Insolvency Court, 
gets no advantage of protection order. 1928 
Rang 81 (83) [AIR V 15J : 5 Rang 800 (DB). 

[12] Sub-section (3 ).— Held, that effect of 
protection order is to render insolvent im¬ 
mune from arrest or detention on account of 
debts in schedule. 1930 Lah 1070 (1072) [AIR 
V 17]. 

[13] Arrest or detention must mean arrest 
or detention in pursuance of an order of a 
Civil Court passed in execution of a decree of 
such Court. It does not include arrest or de¬ 
tention in execution of Criminal Court pro¬ 
cess. 1933 All 253 (253, 254) [AIR V 25] : 
I LB (1938) All 480 t 39 Cri L Jour 553. 

[14] ^Sub-section (3). — Proviso —Apart from 
the provisions of S. 78, a decree-holder will, 
if he applies promptly after the cessation of 
the protection order, be entitled to the exclu¬ 
sion of the period during which the protec¬ 
tion order was in force. 1930 All 580 (2) (582) 
[AIR V 17j. 

[15] Sub-section (d ).—A protection order of 
the insolvency Courts, on appeal, though in 
general terms must be limited to the debts 
due to the creditors who had been impleaded 
as respondents and against whom the order of 
the first Court refusing to grant protection 
was set aside. As between them and the insol¬ 
vent alone it is operative. But it does not 


apply to other creditors who were not im¬ 
pleaded as respondents in the Court of appeal 
and who had no opportunity of contesting 
the grant of the protection order. As regards 
them, the order of the Court of first instance 
refusing protection, which was made after 
the issue of notice to all creditors becomes 
final and hence any one of the creditors can 
in execution of his decree against insolvent 
apply for his arrest and imprisonment. 1932 
All 385 (380) [AIR V 19] (DB). 

[10] Liability of surety. — Fact that judg¬ 
ment-debtor had got protection order does 
not absolve surety of his duty to produce 
judgment-debtor on adjourned date. 1926 Mad 
958 (2) (959) [AIR V 13]. 

SECTION 33 — SYNOPSIS 

1. Framing of schedule. 

2. Enquiry into debt. 

3. vc In respect of debts provable under the 

Act.” — See S. 34. 

4. Sub-section (1), proviso—Debt incapable 

of being estimated. 

5. Who may prove debts. 

6. Limitation for tender of proof. 

7. Right to contest. 

8. Amendment of proof. 

1. Framing of schedule. — [1] Framing 
of schedule is not a mere piece of empty for¬ 
mality; the legislature intended the Court to 
perform a judicial act. There should be either 
a formal order proving the debts or any pro¬ 
ceedings which by necessary implication are 
tantamount to such order. 1932 Lah 173 
(174) [AIR V 19] (DB). 

[2] Before entering in or deleting from sche¬ 
dule names of creditors, Court is bound to 


;< *£. 
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( 2 ) A copy of every such schedule shall be posted in the Court-house. 

( 3 ) Any creditor of the insolvent may, at any time before the discharge of 
the insolvent, tender proof of his debt and apply to the Court for an order 
directing his name to be entered in the schedule as a creditor in respect of any 
debt provable under this Act, and not entered in the schedule, and the Court, 
after causing notice to be served on the * [receiver] and the other creditors who 
have proved their debts, and hearing their objections (if any), shall comply 
with or reject the application. 

[P. I., 1907—S. 24; P.T.I., 1909-S. 46 (4) Proviso; Sell. II, R. 1.] 

[a] Substituted for “ insolvent” by the Provincial Insolvency (Amendment) Act 
(XXXIX of 1926), S. 2. ’ 


Section 33 — Note 1 (contdj 

come to judicial finding. 1926 Cal 160 (161) 

[AIR V 131 (DB). 

[3] The framing of the schedule of creditors 
is an act of Court and the tact that on ma¬ 
terials it could not frame any schedule would 
not preclude the Court from framing it when 
necessary. (’49) 54 Mys HCR 261 (265) (DB). 

[4] Framing of schedule is duty of Court 
and not of the receiver—Court to decide claim 
on evidence, though report of receiver may 
assist the Court. 1921 Cal 376 (378) [A I R 
V 8] (DB). 

[5] The insolvent is not entitled to have a 
particular person scheduled as a creditor when 
that person does not desire that he should be 
scheduled and more so when he gives cogent 
reasons for not desiring to be scheduled. 1946 
Nag 119 (120) [AIR V 33 C 31] : I L R (1940) 
Nag 39. 

[0] Some form of proof must be supplied by 
a creditor who wishes to have his debt consi¬ 
dered, and a mere admission of the debt due 
on the bond by the debtor in his petition for 
adjudication does not amount to proof under 
the Insolvency Act and therefore, does not 
save limitation under S. 78 (2). 1938 Oudh 8 

(9) [AIR V 25] (DB). 

[7] When proofs are tendered to the re¬ 
ceiver, it is his duty to place them before the 
Court for necessary action. If a creditor ten¬ 
ders proof, he has done his duty and he can¬ 
not be penalised for the failure of the Court to 
perform the duty imposed upon it by S. 33, 
namely, the framing of a schedule. 1947 Pat 
101 (102) [AIR V 34 C 59] : 25 Pat 447 (DB). 

[8] Creditor has duty to prove claim before 
official receiver — Duty of official receiver to 
examine proof filed and reject if he finds claim 
not proved. 1933 Sind 313 (1) (313) [A I R V 
20] (DB). 

[9] Though it is obligatory on a creditor to 
tender proof of his debt, there is nothing to 
prevent the Court from admitting the debt 
relying on the admission of the insolvent. 
Formal proof may be dispensed with if, in 
view of Court,.the debt has otherwise been 
sufficiently established. 1942 Mad 474 (470, 
477) [AIR V 29]. 

[10] Debt proved does not cease to be so by 
reason of creditor’s not wishing to be record¬ 
ed as a scheduled one. (’35) 18 Nag L Jour 
145 048). 

[11] A transferee can challenge the genuine¬ 
ness of debt of a sole creditor who challenges 
his transfer. 1940 Nag 393 (395) [AIR V 27] : 
1LR (1940) Nag 504. 


[12] An order that creditor is “suspended” 
from the schedule along with two others, on 
allegation of receiver that debts are not fully 
binding on him and the creditors must, there¬ 
fore, prove how they got their decrees, does 
not mean that the creditor’s claims were 
either finally rejected or that he was finally 
excluded from the schedule in the insolvency 
proceedings. 1943 P C 98 (101, 102) [A I R V 
30] : 70 Ind App 83 : I L R (1943) Nag 669 : 
ILR (1943) Kar (PC) 109. 

[13] Schedule of creditors—Proof of debt— 
Unregistered mortgage — Possession delivered 
to mortgagee—Insolvency of mortgagor — In 
proving debt, benefit conferred by S. 53-A, 
T. P. Act, is available to mortgagee as against 
Receiver in whom interests of mortgagor vest. 
I960 Punj 604 (Pr 3) [AIR V 47 C 212]. 

2. Enquiry into debt. — [1] Creditors’ 
affidavits should not be accepted without 
question—Where several affidavits are filed 
in proof of debts by different creditors before 
the official receiver, it is his duty to inquire 
into the matter and to determine uniform rate 
tor the purpose of making fair estimate of the 
debts, (’ll) 5 Sind L R 249 (252). 

[2] Creditor filing affidavit in time specify¬ 
ing amount and particulars of decretal debt— 
Affidavit returned for representation along 
with copy of decree — Affidavit represented 
along with copy of decree when final dividend 
was declared and distributed among credi¬ 
tors—Creditor’s name omitted from schedule 
of creditors—Application by creditor for in¬ 
cluding his name in schedule— Held , creditor 
must be deemed to have proved his debt with¬ 
in the meaning of S. 49, and was entitled to 
dividend—Court can order redistribution after 
calling back the amount distributed. 1946 
Mad 500 (501, 502) [AIR V 33 C 255]. 

[3] A presumption of receipt of full consi¬ 
deration, arising from a debtor’s signature on 
a promissory note, can only be invoked against 
the debtor personally but not against the 
official receiver or a creditor in insolvency 
proceedings. 1928 All 380 (381) [A I R V 15] 
(DB). 

[4] It is open to the Insolvency Court to 
enquire into the judgment-debt. 1928 All 380 
(381) [AIR V 15] (DB) * 1932 Bom 253 (254) 
[AIR v 19] (DB). (The Court will not as a 
matter of course inquire into the validity of 
judgment-debt except when there is evidence 
that the judgment has been obtained by fraud 
or collusion or there has been some miscarri¬ 
age of justice. It is not necessary that fraud 
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Section 33 — Note 2 (contd.) 
or collusion should be shown. It is sufficient 
if it can be shown that there ought not to 
have been judgment.) * 1933 Rang 208 (269) 
[AIR V 20] (DB). (Will ordinarily exercise 
its discretion to do so when the judgment had 
been obtained by fraud or collusion.) * 1938 
Mad 947 (948) [AIR V 25]. 

[5] Although a Hindu insolvent governed 
by the law of the Mitakshara admitted a cer¬ 
tain debt to be a good debt, his sons can at¬ 
tack a decree as benami on their own behalf 
as coparceners with their father, and it is the 
duty of the Insolvency Court to adjudicate as 
to whether the debt is, as a matter of fact, a 
good debt or not. 1920 Cal 982 (983) [AIR 

V 13] (DB). 

3. “In respect of debts provable under 
the Act.”—See S. 34. 

4. Sub-section (1), proviso — Debt in¬ 
capable of being estimated. — [1] Deferred 
dower debt should not be entered in schedule 
of creditors. 1930 All 580 (1) (580) [A I R V 
17] : 52 All 560 (DB) * 1919 Lah 139 (140) 
[AfR V 0]. (Case under old Act.) 

[2] Purchasing shares of company and mak¬ 
ing certain payment on allotment and call — 
Insolvency of A and unconditional discharge— 
Company going in liquidation — Balance of 
money due upon shares, held could not be re¬ 
covered in liquidation—Whether debt can be 
fairly estimated or not can be decided by 
Insolvency Court alone and High Court has 
no jurisdiction. 1940 Lah 304 (305, 300) [AIR 

V 27] : ILR (1940) Lah 458 (DB). 

[3] See also S. 34. 

5. Who may prove debts.—[1] A partner 
in a firm against which a commission of 
bankruptcy issues shall not prove in competi¬ 
tion with the creditors of the firm, who are in 
fact his own creditors and shall not take 
part of the fund to the prejudice of those who 
are not only creditors of the partnership, but 
of himself; but it is essential for application 
of this rule that there should be some credi¬ 
tors proving under the bankruptcy for debt 
or debts in respect of which the present or 
former partners, whose proof is excluded, and 
the bankrupt, were jointly liable. 1937 Nag 
410 (410, 411) [AIR V 24] : ILR (1940) Nag 
242. 

[2] Assignee of debt due by insolvent is 
entitled to be placed on schedule of creditors. 
1930 Lah 235 (235) [AIR V 17]. 

[3] 'Any creditor ’ t n S. 33 (3) — The words 
of S. 33 (3) are sufficiently wide to include 
person who has already proved one or more 
debts, but wishes to prove a further debt 
which for some reason or other he has 

omitted. 1926 Cal 1210 (1210) [AIR V 13] 
(DB). 

[4] Transferees whose tranfers have been 
set aside under S. 53 as being without 
valuable consideration, cannot prove their 
debts as regards the unproved consideration. 

1939 Lah 145 (145) [AIR V 20]. 

[5] Where a sale effected by an insolvent is 
held to be fraudulent and is annulled, but a 
part of the sale consideration is found to have 
been aetually paid by the alienee in satisfac¬ 


tion of a decree against the insolvent, the 
debt is a just antecedent debt and the alienee 
steps into the shoes of the decree-holder and 
is entitled to prove his debt. 1933 Lah 211 
(211, 212) [AIR V 20]. 

[6] Transferee of property subjected to 
charge is person interested in payment of debt 
charged under S. 69, Contract Act and such 
payment is debt provable in insolvency. 1930 
Oudh 266 (268) [AIR V 17] (DB). 

[7] For further cases whether transferee 
whose transfer has been set aside under sec¬ 
tions 53 and 54 can prove his debt, see also 
under S. 53. 

[8] A drawing money from bank by deposit 
of title deeds —B paying money to bank and 
taking back title deeds—Adjudication of A as 
insolvent —B can be subrogated to the bank. 
1933 Lah 410 (417) [AIR V 20] (DB). 

[9] Muhammadan Law—Muhammadan heir 
becoming insolvent subsequent to decree 
against estate of his ancestor in his hands — 
No lien or charge exists on property inoffi¬ 
cial receiver’s hands and so creditors must 
prove as ordinary creditors. 1929 Mad 609 
(611) [AIR V 16]. 

6. Limitation for tender of proof. — 
1] The words “any creditor may, at any time 
Defore the discharge of the insolvent, tender 
proof of his debt” are not restrictive but 
merely directory—Non-compliance with them 
does not in any way deprive any creditor of 
his right or limit his right. 1924 Mad 163 
(165) [AIR V 11] s 47 Mad 120 (DB). 


[2] Fixing of some time for proof of debts 
at the time of passing an order of adjudica¬ 
tion is only for the convenience of parties. No 
period of limitation is prescribed in the 
Insolvency Act during which a creditor 
should apply for proof of his debt. But this 
right of creditor to prove his debt, is subject 
to the condition that he (creditor) should 
apply for proof of debts before the insolvent 
is granted an unconditional order of discharge 
and his assets are realised and distributed and 
the surplus, if any, is paid to the insolvent. 

1957 Mys 3 (Prs 9, 10) [AIR V 44 G 2] : ILR 
(1956^ Mys 209 (DB). 


[3] No period of limitation is fixed by Act 
for application to be brought on to the 
schedule of creditors — It depends on discre¬ 
tion of Court — Failure of creditor to prove 
debt within time fixed by court and for 
nnmber of years afterwards—No explanation 
for delay — He was not allowed to come in 
and prove his debt at time when execution or 
decree in which debt had become merged had 
become long time-barred. 1927 Rang 263 
(204, 205) [AIR V 14] : 5 Rang 384 (DB). 

[4] So long as there are assets of the in¬ 
solvent and the insolvent is not discharged, 
any creditor can apply and prove his debt. 
Insolvency proceedings do not trminate till 
final and unconditional order of discharge is 
granted to the insolvent, his assets are realis¬ 
ed and distributed to the creditors and the 
surplus, if any, is paid to the insolvent. 149) 

54 Mys H C R 201 (204, 205) (DB). 

[5] Provisions of sub-ss. (1) and (3) of S. oo 
are mandatory. Creditor must tender proot 
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34 . Debts provable under the Act. 

( 1 ) Debts which have been excluded from the schedule on the ground that 
their value is incapable of being fairly estimated and demands in the nature of 
unliquidated damages arising otherwise than by reason of a contract or a 
breach of trust shall not be provable under this Act. 

( 2 ) Save as provided by sub-section ( 1 ), all debts and liabilities, present or 
future, certain or contingent, to which the debtor is subject when he is 
adjudged an insolvent, or to which he may become subject before his discharge 
by reason of any obligation incurred before the date of such adjudication, 
shall be deemed to be debts provable under this Act. 

IP. I., 1907—S. 28 (2); P. T. I„ 1909-S. 40 (1), (3)]. 


Section 33 — Note 6 (contdj 
of his debt before the discharge. He cannot 
do so after the discharge. It is for the Court 
to decide whether to accept that proof and 
enter the debt in the schedule or not to do so. 
Obviously, if such an application has been 
made before the discharge, no Court would 
discharge an insolvent before such an applica¬ 
tion is decided. The mere fact that there has 
been a discharge either by mistake or other¬ 
wise would not take away the right of the 
■creditor to be entered in the schedule of 
creditors, provided he had tendered proof of 
his debt and provided the receiver had money 
in hand. Acceptance of proof and determina¬ 
tion of creditors may be done after discharge. 
1949 All 045 (Prs 4-8) [AIR V 36 C 243] : 

I L R (1949) All 080 (DB). 

[0] Section 33 (3) is only directory and 
creditor can come and prove at any time 
before dividends are distributed and adminis¬ 
tration is complete. 1936 Cal 434 (437) [AIR 
V 23] : ILR (1937) 1 Cal 127. 

[7] The discharge mentioned in S. 33 (3) is 
the final discharge and not a conditional 
order of discharge. A creditor is entitled 
under the law to prove his debt at any time 
so long as there were assets.available for dis¬ 
tribution, so as not to disturb the distribution 
of any dividend already declared. 1930 Cal 
807 (808) [AIR V 23] (DB). 

[8] Proof after final discharge is not pos¬ 
sible and legal. 1930 Rang 393 (396) [AIR V 
23] : 14 Rang 529 (DB) * 1942 All 344 (347) 
[AIR V 29] : ILR (1942) All 848 (DB). (Sec¬ 
tion 04 is subject to S. 33 (3)). 

[9] Discharge contemplated by S. 33 (3) is 
not conditional discharge. Where the lower 
Court granted the insolvent a conditional 
discharge, the condition being that he should^ 
subject to his right to an allowance of Rs. 25 
per month for maintenance of himself and his 
family place at the disposal of the Court all 
property he might afterwards acquire, such 
an order of discharge does not debar a credi¬ 
tor from proving his debt afterwards. .1924 
Mad 103 (104) [AIR V 11] : 47 Mad 120 (DB). 

[10] The order of discharge contemplated 
under S. 33 (3) is one made on the application 
of the debtor. It does not contemplate a case 
where the insolvent dies without filing an ap¬ 
plication for discharge. Hence the death of 
the insolvent does not bring about automatic 
discharge of the insolvent and the insolvency 
proceedings do not terminate thereby. The 
creditors are, therefore, entitled to prove 

[Vol. 13.] 2 A.M. 22. 


their debts even after the death of the in¬ 
solvent till the unconditional order of dis¬ 
charge is passed. 1957 Mys 3 (Pr 13) [AIR V 
44 C 2] : I L R (1950) Mys 209 (DB). 

[11] Where the Judge, admitting insolvency 
petition, orders summary administration 
under S. 74, a creditor may come at any time 
before the Court before any dividend has been 
distributed and prove his claim for a share. 
(*37) 1937 Mad W N 1100 (1101) (DB). 

[12] Creditor of insolvent cannot enforce 
claim as schedule creditor against property 
acquired by insolvent after discharge, unless 
schedule of creditors has been prepared before 
discharge. (T3) 35 All 402 (404) (DB). 

[13] A debt which is not barred at the com¬ 
mencement of the insolvency does not become 
barred by lapse of time .for .the purpose of 
insolvency. 1926 Oudh 021(021) [AIR V 13] : 
2 Luck 261 (DB). 

7. Right to contest.—[1] Representatives 
of insolvent should be permitted to cross- 
examine claimants and witnesses, and rebut 
evidence. 192L Cal 219 (220) [AIR V 8] : 48 
Cal 87 (DB). (Case under Act of 1907.) 

l 2] When application is made by creditor 
of insolvent-debtor under S. 33 (3) to be in¬ 
cluded in schedule of creditors, other creditors 
who have proved their debts have right to be 
heard against application. (’12) 34 All 442 
(445) (DB). 

8. Amendment of proof. — [1] Insol¬ 

vency Court has same inherent power as ordi¬ 
nary Courts to correct clerical mistakes etc. 
But where the Insolvency Court has made a 
formal order upon creditor’s application 
entering certain amount as appeared to it as 
correct upon the sworn testimony of the cre¬ 
ditor the order becomes final and is conclu¬ 
sive and thereafter the Court becomes functus 
officio to entertain any further application 
under S. 24 (old Act of 1907) read with S. 152 
Civil P. C. 1919 All 204 (204, 205) [AIR V 0] 
(DB). _ 

SECTION 34 — SYNOPSIS 

1. “Debts incapable of being fairly estima¬ 

ted” — Claim for maintenance. 

2. “Claims arising otherwise than out of 

contract”. 

3. Provable debts. 

1. “Debts incapable of being fairly esti¬ 
mated.” — Claim for maintenance. — [1] 
Claim for maintenance or residence being 
capable of valuation as much as annuity is 
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Section 34 — Note 1 (contd.) 
provable debt. 1933 Lah 901 (905^ [A I R V 
20] : 15 Lah 9 (DB). ((1885) 15 QB D 239, 
Distinguished .) * 1940 Mad 951 (952) [AIR V 
27] * 1939 Mad 183 (184) [A I R V 20]. (De¬ 
cree awarding dower and maintenance S. 34 

(1) does not apply to part of debt incurred 
before adjudication.) 

[See 1916 Sind 53 (53) [A 1 R V 3] : 10 Sind 
L R 28. (A claim for maintenance ordered to 
a wife by a decree of the Court is not debt 
provable in insolvency, reason being that the 
amount is variable and may be altered by the 
Court in accordance with the means of the 
husband and that it might be determined any 
time by the husband and wife resuming co¬ 
habitation. (1885) 15 Q B D 239, followed.)] 

2. “Claims arising otherwise than out 
of contract.” — [1] Transferee of property 
subjected to charge is person interested in 
payment of debt charged within meaning of 
S. 69, Contract Act and such payment is debt 
provable in insolvency. 1930 Oudh 266 (268) 
[AIR V 17] (DB). 


[2] Where transfer by way of sale by the 
insolvent is annulled as fraudulent, but it is 
found that the alienee paid a sum of money 
towards the satisfaction of a prior decretal 
debt, the alienee may be allowed to prove in 
insolvency as an unsecured creditor to the 
extent of the prior debt discharged by him. 
1933 Lah 211 (2ll, 212) [AIR V 20]. 

[3] The petitioner claimed that though the 
decree ran against three persons it was only 
the insolvent that was really liable and that 
he, the petitioner, having paid the entire de¬ 
cree amount was entitled to recover the same 
from the insolvent. Held, that claim did not 
fall within either category mentioned in sub- 
s. (1) of S. 34. The claim in contribution was 
not a claim in damages. The claim.of the peti¬ 
tioner was not a debt which is not provable 
under the Act. 1947 Mad 338 (338) [AIRY 


34 C 170]. 

[4] Where the monies advanced by a per¬ 
son to the bankrupt to set up a business, re¬ 
presented the person’s contribution to the 
capital of the business in which he had an 
interest himself inasmuch as when the money 
was advanced it was not intended to con¬ 
stitute a loan at all, he is no more entitled as 
against the ordinary creditors of the business 
to prove in respect of his contribution than 
the proprietor was entitled to prove in respect 
of his. The result was that he was not en¬ 
titled to claim repayment in competition with 
the creditors of the bankrupt. (1951) 1951-2 
All E R 168 (174). 

3. Provable debts. — [1] The expression 
‘debts provable’ in the Act means debts whose 
proof is offered with a view to entitle the 
creditors to be included in the schedule with 
a view of their participating in the assets of 
the insolvent and not the proof for any other 
purpose. 1960 Andh Pra 257 (Pr 3) IA I R 

V 47 C 79] (DB). 

[2] Applicability of S. 34 (2) to all debts 
inclusive of judgment-debt, applies to insol¬ 
vent companies. 1935 Oudh 451 (452) [AIR 

V 22]. 


[3] Damages for use and occupation are of 
the nature of unliquidated damages and would' 
therefore, come within the provisions of S. 34 
(P). Where such damages are claimed for the 
period subsequent to the defendant’s adjudi¬ 
cation as insolvent, they are not, within the 
meaning of S. 34 (2), debts and liabilities to 
which the debtor was subject when he was 
adjudicated an insolvent nor are they debts 
to which he became subject before his dis¬ 
charge by reason of any obligation incurred 
before adjudication. 1945Mad 239 (240) [AIR- 
V 32]. 

[4] Absence of a decree under O. 34, R. 6- 

will not in law debar creditor from proving 
his debt in insolvency proceedings. 1925 Pat: 
438 (440) [AIR V 12] : 4 Pat 128 (DB). /_ J\ 

[5] After adjudication insolvents proposed 
scheme for composition — Scheme rejected— 
Representation by insolvents that creditors - 
had accepted half their respective dues in full' 
satisfaction — Creditors induced to accept by 
fraudulent misrepresentation — Held, under * 
Ss. 28 and 38 (of Act 1907) transaction could 
not be recognised in insolvency proceedings 
and that creditors were entitled to prove- 
claims. 1921 Cal 376 (378) [AIR V 8] (DB). 

[6] Decree against legal representative of 
deceased person — Decree can be proved inr. 
insolvency. 1935 Mad 1058 (1059) [AIR V 22].. 

;But see 1923 Nag 142 (142) [AIR V 10].] 

7] Secured creditor not realising, abandon- - 
ing or valuing his security before insolvent’s-; 
discharge —There is no provable debt — Cre¬ 
ditor is entitled to personal decree against 
insolvent even after his unconditional dis¬ 


charge. 1942 Mad 273 (274) [AIR V 29] : ILR* 
(1942) Mad 448. (AIR 1942 Mad 151(151, 

152), Overruled). 

[8] Case under Act of 1907 — Mortgagee of - 
factory obtained mortgage-decree, judgment- 
debtor applied to have receiver to work for 
decree-holder. Receiver worked for two years- 
when judgment-debtor was adjudged insol¬ 
vent. Factory was sold in execution of plain¬ 
tiff’s decree and profits had been paid to & 
certain association. This money was attached, 
by holders loi money decrees against judg¬ 
ment-debtor. Plaintiff sued to recover amount 
from creditors and impleaded receiver as- 
party. Held that S. 16 of old Act had no ap¬ 
plication as money claimed by plaintiff was - 
not debt provable under Act but was property 
of plaintiff. 1917 All 266 (208, 269) [AIR V 4]r 
39 All 204 (DB). 

[9] Case under Act of 1907 — Creditor wil¬ 
fully omitting to prove his debt against prin¬ 
cipal debtor in insolvency proceedings can 
nevertheless proceed against surety of insol¬ 
vent. (’ll) 7 Nag L R 122 (124). (In such case:- 
contingent liability of surety is debt provable 
by him in insolvency proceedings of principal- 

debtor.) . • 

[10] Where in spite of a mortgage, which is 7 
set aside under Ss. 53 and 54, and a suit ana 
a decree therein for the first instalment due 
under the mortgage, there has been no sub¬ 
stantial part performance of the fraudulent 
intention to prefer some of the creditors to¬ 
others under the mortgage and no harm has : 
been actually done and the parties have 
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Section 34 — Note 3 (contd.) 
virtually been put back to their original 
position by the cancellation of the deed, the 
intended fraudulent transaction will not pre¬ 
vent the mortgagee from proving in insol¬ 
vency the debts covered by the mortgage as 
an unsecured creditor. 1952 Mad 504 *.(2) 
(Pr 11) LAIR V 39] (DB). 

[11] The mere fact that a mortgage is 
declared void under Ss. 53 and 54 does not 
make the debt included in it void. Though 
the mortgage deed is annulled under Ss. 53 
and 54, the mortgagee thereunder can rely on 
the debt included in the mortgage deed and 
prove the debts in insolvency as an unsecured 
creditor. The mortgagee need not plead any 
fraud for proving these debts as for proving 
the mortgage. 1952 Mad 504 (2) (Pr 12) [AIR 

V 39] (DB). 

[12] Obligation incurred before adjudica¬ 
tion. — Debt provable must accrue before 
adjudication; if accrues after adjudication 
and before discharge it is provable only if 
obligation in giving rise to debt was incurred 
before adjudication. 1930 Cal 459 (461) [AIR 

V 17] (DB) * 1930 All 104 (105) [AIR V 17] : 
52 All 439 * 1923 Nag 142 (142) [AIR V 10]. 

(“Obligation incurred” refer to obligation 
incurred by insolvent.) 

[See 1935 Mad 1058 [AIR V 22].] 

[13] Suit on obligation incurred by insol¬ 
vent after adjudication is maintainable as it is 
not debt provable in insolvency under S. 28. 
Suit is not governed by S. 16 (2). 1918 Nag 
197 (21 (197) [AIR V 5] * 1925 Oudh 668 
(668) [AIR V 12]. 

[14] Insolvency of monthly tenant — Rent 
due subsequent to adjudication but before 
discharge is debt ‘provable*—Rent is payable 
by reason of an obligation which arises on 
date on which monthly tenancy is created 
which is before date of adjudication. (’50) 
I L R (1950) 1 Cal 628 (630). 

[15] Arrears of rent due after adjudication 
is not provable debt. 1937 Lah 790 (791) * 
1922 Oudh 73 (75) [AIR V 9]. 

[16] Decretal debt including costs is prov¬ 
able/ if suit in which the decree is passed is 
filed before adjudication. 1937 Mad 725 (726, 
727) [AIR V 24]. 

[17] Certain sum deposited by the plaintiff 
with a firm before date of the latter’s adjudi¬ 
cation is a “debt provable under the Act” 
within the meaning of S. 34. 1936 Oudh 236 
(237) [AIR V 23] : 11 Luck 731. 

[18] F joined H as a partner in a business 
and contributed certain amount. Soon after 
when he withdrew from the business, H gave 
him a promissory note for his amount. H was 
adjudged insolvent. The debts which led to 
his insolvency were incurred before F became 
his partner. In insolvency proceedings the 
question arose as to whether F could prove 
his debt — Held that F was entitled to prove 
his debts. On withdrawal by F from the firm 
there was dissolution of the firm and F could 
prove his debt to the extent of amount found 
due to him after settling accounts by mode 
prescribed by S. 48, Partnership Act. 1937 
Nag 410 (411) [AIR V 24] : I L R (1940) 
Nag 242. 


[191 Promissory note debt incurred by 
insolvent after presentation of his petition 
and before adjudication—Tt is a post insol¬ 
vency debt since date of adjudication relates 
back to the date of presentation of petition — 
It is not provable in insolvency. 1954 Mad 
508 (Pr 6) [AIR V 41 C 188] : I L R (1954) 
Mad 484 (DB). 

[20] Member of co-operative society ad¬ 
judged insolvent and discharged, is not 
released from his statutory liability under the 
Co-operative Societies Act, 1912, to contribute 
to the assets of the society on its dissolution 
subsequent to his discharge. 1949 Lah 167 
(Pr 15) [AIR V 36 C 31] : Pak L R (1949) 
Lah 192 (DB). 

[21] Certain or contingent liability . — It is 
open to a creditor to appear in the bankruptcy 
proceedings and prove the whole of the liabi¬ 
lity from the defendant to him, even if it is a 
liability in futurity or even a contingent 
liability.. Where a creditor stands surety for 
payment of a debt incurred by the insolvent 
and becomes liable to pay the debt by instal¬ 
ments by reason of his being a surety, he 
must prove the liability of insolvent to him 
during the insolvency proceedings. (’35) 39 
Cal W N 563 (506). 

[22] Claims on forward contracts are con¬ 
tingent debts capable of being fairly estimated 
and can be proved under the Act before due 
dates for performance of contracts have 
arrived, (’ll) 5 Sind L R 249 (251). 

[23] Damages maybe claimed before official 
receiver on insolvency of party, they being in 
the nature of contingent debts, contingent on 
non-performance of contract by official re¬ 
ceiver. The receiver should act as Court 
assessing damages. In arriving at rates of 
future date of delivery important factor will 
be rate at which at time of receiver’s valua¬ 
tion future contract for that date could be 

made. (’12)0 Sind LR 187 (190,191,192, 
193). (Case under old Act of 1907.) 

[24] Person purchasing shares of company 
making certain payment on allotment and call 
—Purchaser adjudged insolvent and uncondi¬ 
tionally discharged — Subsequent liquidation 
of company — Balance of money due upon 
shares held was contingent liability and as 
such provable. 1940 Lah 304 (305, 306) [AIR 
V 27] : I L R (1940) Lah 458 (DB). 

[25] The liability of a member of a co¬ 
operative society to contribute to the assets 
of the society in the event of its being dis¬ 
solved before or during insolvency is provable 
debt.” 1942 Lah 237 (238) [AIR V 29j : I L R 
(1943) Lah 553 (DB). (AIR 1940 Lah 280, 


Reversed.) 

[But see 1939 Lah 275 (276) [AIR V 26]. 
(Society dissolved—Certain members adjudged 
insolvents — No liquidator appointed until 
after discharge of insolvents — Their liability 
as members was not provable.)] 

[20] The liability of an insolvent to indem¬ 
nity his surety though contingent is one 
which is provable under the Act and conse¬ 
quently, under S. 44 (2). an order of discharge 
absolves the insolvent from that liability also. 

1942 Mad 745 (745) [AIR V 29]. 
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Annulment of Adjudication 

3S. Power to annul adjudication of insolvency. 

Where, in the opinion of the Court, a debtor ought not to have been 
adjudged insolvent, or where it is proved to the satisfaction of the Court that 
the debts of the insolvent have been paid in full, the Court shall, on the appli¬ 
cation of the debtor, or of any other person interested, by order in writing, 
annul the adjudication a [and the Court may, of its own motion or on applica¬ 
tion made by the receiver or any creditor, annul any adjudication made on the 
petition of a debtor who was, by reason of the provisions of sub-section (2) of 
section 10, not entitled to present such petition]. 

[P. I., 1907—S. 42 (1); P.T.I., 1909—S. 21]. 

[a] Inserted by the Insolvency (Amendment) Act, 1927 (XI of 1927), S. 5._ 


Section 34 — Note 3 (contd.) 

[27] Creditor’s right to benefit of contracts 
in insolvency does not extend to that not 
available in suit. 1943 Sind 190 (192) [AIR 

V 30] : I L R (1943) Kar 238 (DB). 

[28] Debt to which insolvent is subject when 
he is adjudged insolvent. — Section 34, is 
governed by S. 28 (7) of the Act. A debt 
within time on date of presentation of peti¬ 
tion, though barred on the date of adjudica¬ 
tion is provable. 1939 Lah 384 (386) [AIR 

V 20] : I L R (1940) Lah 50 (FB) * 1959 Mad 
394 (Pr 2) [AIR V 46 C 125] : I L R (1958) 
Mad 908 * 1933 Lah 688 (689) [AIR V 20] : 
14 Lah 730 (DB) * 1937 Mad 577 (577) [AIR 

V 24] : I L R (1937) Mad 679 (DB) * 1924 
Mad 103 (168) [AIR V 11] : 47 Mad 120 (DB). 

[See also 1930 Bom 130 (131) [AIR V 23] : 
60 Bom 444 (DB). (Case under Presidency- 
Towns Insolvency Act which follows Lahore 
view.)] 

[See however 1921 Cal 450 (457) [AIR V 8] 

(DB). (Bar of time ceases to run after adjudi¬ 
cation, as the effect of the bankruptcy is to 
vest the property of the bankrupt in the 
trustee for the benefit of the creditors, and all 
personal remedies against the bankrupt are 
also thereafter stayed.) * 1932 Mad 287 (288) 
[AIR V 19] : 55 Mad 630 (FB). (Case under 
Presidency-Towns Insolvency Act.) * 1938 
Oudh 206 (207, 208> [AIR V 25J : 14 Luck 
164 • FB) * 1926 Oudh 021 (021) [AIR V 13] : 
2 Luck 261 (DB) * 1924 Oudh 351 (352) i AIR 

V 11] (DB) * 1925 Pat 438 (440) [AIR V 12J : 
4 Pat 128 (DB). (Personal liability of mort¬ 
gagor insolvent can be proved in insolvency 
though relief under C. P. C., O. 34, R. 0 is 
barred by limitation provided unrealised 
balance was not barred at time of adjudica¬ 
tion.) * 1937 Rang 50 51) [AIR V 24] (DB) * 
1919 Low Bur 1 (1) [AIR V 6] (DB). (“Date of 
such adjudication” mean date on which 
actual adjudication is made and not date on 
which petition is presented.)] 

[But see 1932 Bom 511 (512) [AIR V 19].] 

[29] There is a close analogy between the 
insolvency law and the Companies Act and 
since under the insolvency law, a debt, which 
is provable on the date of the filing of the 
application for insolvency is to be deemed a 
provable debt within the meaning of S. 34 (2), 
Provincial Insolvency Act, it must be held 
that the same rule would apply to cases under 
the Companies Act. A debt, therefore, which 
was recoverable and provable on the date of 


the filing of a winding up petition but be¬ 
comes barred by time before the order of 
winding up is made, is a debt which can be 
proved under the provision of the Companies 
Act. 1901 Punj 84 (Prs 2, 11) [AIR V 48 
C 27] : I L R (1901) 1 Punj 7 (DB). (AIR 1958 

Punj 341, Reversed.) 

[30] Sale set aside under S. 54—-Transferee 
cannot prove cash consideration for sale and 
seek his name to be included in Schedule of 
creditors — But antecedent debt included in 
consideration for transfer can be proved by 
alienee as unsecured creditor. 1947 Bom 392 
(Prs 5, 0) [AIR V 34 C 111] : I L R (1947) 
Bom 150. 

[31] A decree obtained against the judg¬ 
ment-debtor is not binding on the receiver in 
insolvency for it might be collusive or fictiti¬ 
ous. 1923 All 33 (33) [AIR V 10] (DB). 


SECTION 35 — SYNOPSIS 

1. Scope. 

2. “Where debtor ought not to have been 

adjudged insolvent”. 

3. “Where debts have been paid in full.” 

4. Who can apply. 

5. Annulment suo motu. 

6. Effect of annulment. 

7. Practice and procedure. 

1. Scope. — [1] Benefit of Act should not 
be extended to traders who fail to keep proper 
accounts or who deal extravagantly and con¬ 
tract debts recklessly without any reasonable 
prospect of being able to pay them. (*12) 15 
Ind Cas 270 (270) (DB) (Rang). 

[2] Where application of creditor is dis¬ 
missed under S. 25 (1) there can be no 
order of annulment under S. 35. 1931 Nag 
109(110) [AIR V 18]. 

[3] Proceedings under Ss. 35 and 38 are not 
allied — Rejection of application under S. 35 
not bar to application under S. 38. 1930 All 
102 (103) [AIR V 23] : 58 All 055 (DB). 

[4] The mere fact that proceedings were 
contemplated under S 43 is not enough to 
show that the order of adjudication is annul¬ 
led. 1910 Mad 1088 (1089) [AIR V 3]. 

[5] Only when appeal against adjudication 
has been made under S. 75 (1) or when appli¬ 
cation is made by person interested under 
S. 35 that Court has authority to annul or set 
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Section 35 — Note 1 (contdj 

aside order of adjudication, (’30) 1930 Mad 

W N 651 (652). 

[8] It is doubtful whether Court could refuse 
annulment where one or more of the circum¬ 
stances specified in the section were proved to 
exist. 1910 Cai ITS (179) [AIR V 3| (DB). 

[7] Court should he very chary about annul¬ 
ling insolvency proceedings if there are 
pending proceedings under S. 53 or S. 54. 
1940 Nag 4 (5) [AIR V 27] : 1 L R (1941) Nag 
500 (DB). 

2. “Where debtor ought not to have 
been adjudged insolvent.” — [lj Under S 35 
annulment can be made on ground that debtor 
could not be adjudged and that adjudication 
order is invalid at its inception. 1937 Cal 15S 
(159) [AIR V 24]: ILR (1937) 1 Cal 628 (DB)* 
1910 Lah 455 (450) [A I R V 3]. (Subsequent 
misconduct on the part of insolvent should not 
lead to annulment of adjudication.) * 1940 
Mad 375 (377) [A I R V 27] : ILR (1940) Mad 
441 (FB). (The fact that debtor does not object 
to adjudication is no bar to its annulment)* 

1928 Mad 609 (6L0) [AIR'V 15]. (Section 35says 
nothing about abuse of powers of Court )*1920 
Mad 1159(2)(1100) [AIR V13] (DB). (It must be 

proved that act of insolvency on which order 
was based did not really exist.)*1910 Pat 181 
(181) [AIR V 3] (DB). (Case under Act of 
1907.) 

[2] Power of annulling adjudication on 
ground that it ought not to have been made is 
more restricted under this Act than under the 
Presidency-Towns Insolvency Act. In such 
cases AIR 1916 P C 04 must be followed. It 
cannot therefore be said that a person ought 
not to have been adjudged insolvent where 
the petitioner had fulfilled all the conditions 
required by the Act to enable him to present 
petition. 1928 Mad 394 (397, 398) [AIR V 15] 
(DB). 

[3] Ex parte order of adjudication is liable 
to be annulled. 1940 Pat 58 (59) [A I R V 27] 
(DB). 

[4] Where the decree on which adjudication 
was made does not represent a real debt but 
has been obtained by fraud or collusion, the 
adjudication would be set aside. 1933 Rang 
208 (269) [AIR V 201 (DB). 

[5] Fictitious debts included in petition for 
insolvency—Sale of properties under fictitious 
transfers by insolvent — Assets exceeding 
liabilities — Adjudication held should be 
annulled. 1938 Pat 308 (309) [AIR V 25) (DB). 

[0] Adjudication on petition of Creditor- 
Debt found not genuine— Adjudication cannot 
be annulled — After adjudication all other 
creditors became interested—In order that 
adjudication could be annulled it must be 
established that the debtor did not owe any 
other debts or that the debtor was not really 
insolvent when adjudication was made. 1940 
Mad 151 (152) [AIR V 27]. 

[7] When the debtor was not personally 
liable for the debt due to the petitioning credi¬ 
tor and when there is no evidence of any other 
debt being in existence when the sale deed 
(alleged to be an act of insolvency) in favour 
of the vendee was executed, it can on no 


account be treated as an act of insolvency. 
1952 Trav-Co 234 (Pr 7) [AIR V 39] (DB). 

[81 If on the materials before the Court at 
the time the order of adjudication was passed 
it is clear that the Court had no jurisdiction 
to pass the order, S. 35 clearly empowers the 
Court in revision to annul the adjudication. 
1938 Mad 898 (899) [AIR V 25] : ILR (1939) 
Mad 24 (DB). 

[9] Order adjudicating person insolvent 
cannot be annulled for failure to deposit costs 
of publication under S. 30. 1930 Oudh 53 (53) 
[AIR V 17] : 5 Luck 479 (DB). 

[10] Public oHieer on being arrested in exe¬ 
cution adjudged insolvent on his petition—• 
Condition that he should pay one-fourth of 
his salary, which amounted to Rs. 25 into 
Court, pending disposal of other property—■ 
Failure to comply with condition—Adjudica¬ 
tion annulled — Annulment held not proper, 
condition imposed being without jurisdiction. 

1914 Cal 1 *2) [AIR V 1] (DB). 

[11] Adjudication cannot be annulled on 
ground (i) of misconduct of petitioner subse¬ 
quent to the adjudication (ii) that the peti¬ 
tioner could subsequently pay his debts in 
full out of his assets (iii) that a part of his 
property is subject to the Punjab Alienation 
of Land Act (iv) that the debtor since his 
adjudication has not been giving any produce 
of his lands to his receiver, or (v) that he has 
not made over all his assets to the receiver. 


1916 Lah 455 (456) [AIR V 3]. 

[12] Where an insolvent held a decree and 
transferred it to another per von K ut it was 
admitted that he did not pn : , x ;.s dial' decree 
at the time of the adjudicatin' out had already 
transferred it — Held that it was open to the 
Court to consider whether the transfer of the 

decree was voidable as against the receiver 

• + 

under the provisions of S. 53 but it w>s not 
open to the Court to annul the adjudication 
in respect of the matter alleged in reference to 
the decree. 1928 Oudh 404 (404) [AIR V 15] : 
3 Luck 323 (DB). 

[13] The facts that the conduct of the insol¬ 
vent has been dishonourable or dishonest or 
fraudulent or that he is a scoundrel and does 
not deserve the assistance of the Court are not 
sufficient grounds for annulling an order of 
adjudication. 1928 Mad 394 (390, 397) [AIR 

V 15J (DB). 

[14] Court cannot refuse to make order for 
adjudication or annul any adjudication already 
made, merely on ground of there being no 
available assets. 1917 Lah 1L2 (113) [AIR 

V 4]** 1916 Pat 181 (181) [AIR V 31 (DB). 

[15] Dishonesty in his dealings that he had 
no assets and had destroyed account books 
or recklessness in entering into transactions 
and debts — No ground for annulment. 1931 
All 33L (332) LA I R V 18) : 53 All 470 (DB). 

[10] When conditions of the section are not 
complied with, the fact that the receiver of 
the insolvent’s property has been unable to 
satisfy the debts nor the fact that the opposing 
creditor is proved to have at one time con¬ 
sented to a composition nor even the consent 
of all the creditors is sufficient ground to 
annul the adjudication. 1910 Cai 178 (179, 
180) [A I R V 3] (DB). 
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Section 35 (contd.) 

3. “Where debts have been paid in 
full.”—[1] Payment in order that it may dis¬ 
charge the insolvent’s debt in full within the 
meaning of S. 35 must be a complete payment 
of the debts up to date, as if there was no 
bankruptcy. Onus is on the insolvent to esta¬ 
blish that independent of insolvency law he 
has satisfied his debts in their entirety. The 
provisions made in Part III of the Act for dis¬ 
tribution of assets of the insolvent are wholly 
irrelevant for determination of the amount due 
to the creditors and payable to them in order 
to invoke the relevant provision of S. 35. The 
creditors cannot claim interest as provided in 
S. 61 (6) when their contractual rate is less 
than that mentioned in the section. 1947 
Oudh 202 (Pr 3) [AIR V 34 C 69] : 22 Luck 
478. 

[2] Fact that payments of debts were not 
made through official receiver is no justifica¬ 
tion for refusing to grant annulment. Peti¬ 
tioner should be put to proof of allegations 
made by him. 1920 Mad 890 (1) (890) [AIR 

V 7] (DB). 

[3] When the debt due on a creditor’s de¬ 
cree has not been paid, the consent of the 
creditors or even an unconditional discharge 
by the creditors does not entitle the Court to 
annul the adjudication unless the debts have 
been actually paid in full in»cash. (’35) 18 
Nag L Jour 145 (148) * 1926 All 289 (290) 
[AIR V 13] : 48 All 272 (DB). (Unconditional 
discharge.) * 1930 Mad 112 (112) [AIR V 17] 
(DB). (Admission of complete discharge). 

’4] Debt due to one creditor only paid, 
others remaining unpaid—Adjudication can¬ 
not be annulled. (’26; 3 Oudh W N (Sup) 296 
(299) (DB). 

[5] Where a majority in number and three- 
fourths in value of all the creditors, whose 
debts were proved, do not resolve to accept a 
scheme of composition, a Court would be 
justified in dismissing an application by the 
insolvent under Ss. 35 and 38 of the Provin¬ 
cial Insolvency Act. 1950 Mad 800 (801) [AIR 

V 37 C 337] : ILR (1951) Mad 237 (DB). 

4. Who can apply. — [1] If the order of 
adjudication itself is challenged as a nullity, a 
purchaser of the property after the applica¬ 
tion for adjudication is presented can cer¬ 
tainly maintain an application under S. 35, 
and, if he succeeds in proving that the order 
of adjudication ought not to have been made, 
he will be certainly a person “interested” 
within the meaning of that section. (’48) ILR 
(1948) 1 Cal 131 (132, 133) (DB). 

[2] Where the order of adjudication based 
upon a certain transfer as an act of insol¬ 
vency is passed without notice to the trans¬ 
feree the order is not conclusive against him 
and he as transferee cannot be considered as 
person “aggrieved” by the order of adjudica¬ 
tion within the meaning of S. 75 and there¬ 
fore simply because he does not appeal 
against the order and get it set aside, he can¬ 
not be regarded as bound by it. Consequently 
the transferee is entitled to apply for the 
annulment of adjudication. 1948 Nag 385 
(Pr 10) [AIR V 35 C 132]: ILR(1948) Nag 523. 


5. Annulment suo motu. — [1] Court has 
no power to annul adjudication suo motu 
without an application in that behalf. 1933 
Mad 631 (634) [AIR V 20] (FB). 

6. Effect of annulment.—[1] Annulment 
puts an end to legal character of insolvent— 
He is no longer an insolvent. 1941 Mad 22 
(23) [AIR V 28]. 

[2] It is doubted whether annulment of 
adjudication ipso facto will put an end to 
insolvency proceeding. 1929 Mad 480 (481) 
[AIR V 16]. 

[3] Suit by widow of deceased insolvent to 

recover part of husband’s estate impleading 
official receiver — Adjudication subsequently 
annulled—Suit to recover item within time at 
time of annulment is maintainable. 1941 Mad 
84 (87) [AIR V 28]. . 

[4] When an adjudication is annulled under 
S. 35, no vesting order should be made under 
S. 37 except to the extent that any special 
circumstances render such vesting necessary. 

1945 Mad 257 (258) [AIR V 32] : I L R (1940) 
Mad 54 (DB). 

[5] Suit instituted by receiver of an insol¬ 
vent’s estate against debtor of insolvent does 
not cease to be maintainable by reason of 
annulment of adjudication. 1918 All 21 (22) 
[AIR V 5] : 41 All 200 (DB). 

[6] Effect of annulment relates back to date 

of order of adjudication to revest property in 
insolvent from that date. 1937 Mad 717 (718) 
[AIR V 24]. „ , , 

[7] Where an adjudication is annulled under 
S. 35 and no vesting order is made under 
S. 37 the property does not merely revest in 
the insolvent but ibreverts to him, The effect of 
the annulment relates back to the date of ad¬ 
judication and the insolvent must be deemed 
to have had a saleable interest in that pro¬ 
perty for the purpose of being treated as an 
agriculturist entitled to the benefits of the 
Madras Agriculturists* Relief Act. 1955 Andh 
152 (Pr 3) [(S) A I R V 42 C 55] (DB). (A I R 
1951 Mad 63 (FB) and AIR 1954 Mad 604 

(FB), Followed .) 

[8] Alienation made by the insolvent during 
the pendency of the insolvency is not vaU- 
dated by the order of annulment of the ad¬ 
judication. 1951 Nag 241 (Pr 28) [AIR V 38 
C 61] : ILR (1951) Nag 12. 

[9] See also under S. 37. 

7. Practice and procedure. — [1] When 
it is alleged that a judgment had been obtain¬ 
ed by fraud or collusion, it is the duty ot 
the Insolvency Court to hold an inquiry 
and come to a finding as to whether the decree 
represented a real debt or not and if it con- 
eluded that the decree had been obtained by 
fraud or collusion, to annul the adjudication 
under the provisions of S. 35. 1933 RangJ&08 
(269) [AIR V 20] (DB) * 1935 Rang 276 (277) 

[AIR V 22] (DB). , ,, , 

[2] Order of annulment should be y very 

carefully worded. 1940 Nag 4 (5) [AIR V —7J: 
ILR (1941) Nag 500 (DB). .. „ 

[3] Burden of proof —The person seeking 
annulment must produce prima facie proot 
before he can hope to succeed, but having 

done so, the attitude of the other side is ot tne 
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o6i Power to cancel one of concurrent orders of adjudication. 

If, in any case, in which an order of adjudication has been made, it shall be 
^proved to the Court by which such order was made that insolvency proceed¬ 
ings are pending in another Court against the same debtor, and that the 
property of the debtor can be more conveniently distributed by such other 
Court, the Court may annul the adjudication or stay all proceedings thereon. 

[P. I., 1907—S. 17; P. T. I., 1909 —S. 22]. 

37« Proceedings on annulment. 

( 1 ) Where an adjudication is annulled, all sales and dispositions of property 
and payments duly made, and all acts theretofore done, by the Court or 
receiver, shall be valid; but, subject as aforesaid, the property of the debtor 


"Section 35 — Note 7 (contd.) 
utmost importance in judging the truth of his 
' story and his good faith. 1938 Nag 210 (218) 
[AIR V 25] : ILR (1940) Nag 520. 

[4] Where an application for annulment 
challenges the debt, whole stock and barrel 
and when the creditor’s eligibility to lay the 
application in insolvency is founded upon 
that debt, it is for him to show that the debt 
was not only genuine, but also one for the 
non-payment of which the debtor could have 
been personally proceeded against. 1952 
Trav-Co 234 (Pr 4) [AIR V 39] (DB). 

[5] Notice to debtor .—Fresh notice of annul¬ 
ment upon insolvent is not provided for by 
Act. 1928 Pat 338 (339) [AIR V 15] : 7 Pat 
375 (FB). 

[0] Review. — Insolvent got himself fraudu¬ 
lently and collusively adjudicated by arrang¬ 
ing with a bogus creditor—Later on original 
creditor dropped out to have his remedy in 
suit—Another creditor stepped in to continue 
proceedings and put in his proof of claim 
before official receiver who rejected it—Ap¬ 
peal by him to District Judge for reversal of 
receiver’s order and for his inclusion in sche¬ 
dule of creditors—Appeal dismissed and order 
of adjudication annulled—Petition by another 
creditor under O. 47, R. 1 for review of order 
annulling adjudication — Petition dismissed 
on ground of want of power to review it— 
Held that the District Judge had power of 
review as he acted wrongly in annulling ad¬ 
judication suo motu when nobody had asked 

for it under S. 35. 1933 Mad 031 (035) [AIR 
V 20] (FB). 

Section 36 — Note 1 

[1] Where there are successive adjudica¬ 
tions in insolvency by two Courts, all the 
property of the insolvent vests in the Official 
Assignee appointed by the Court in which the 

E rior adjudication was made and it will not 
e divested from him by the subsequent ad¬ 
judication by the other Court. It will not be 

a or equitable to allow the proceedings in 
Courts to go on concurrently leading to 
a most undesirable conflict of jurisdiction. 
The proper procedure in such a case would be 
for one of tne Courts either to annul the adju¬ 
dication or to stay all proceedings thereof as 
provided by S. 22 of the Presidency-Towns 
Insolvency Act or S. 30 of the Provincial In- 
' solvency Act. 1957 Andh Pra 049 (Pr 3) [AIR 
W 44 C 208] (DB). 


[2] The Chief Court of Oudh cannot pass 
an order of stay of a case pending in the 
Court of the Insolvency Judge, Cawnpore, 
unless the direction of the Chief Court is con¬ 
firmed by the Allahabad High Court. 1938 
All 555 (550) [AIR V 25] : ILR (1938) All 
800. 

[3] Where there is a prior bankruptcy or 
insolvency in another country the Court has a 
discretion to allow or refuse an adjudication. 

(’04) 31 Cal 761 (709). 

[4] Insolvency proceedings started at R on 
application of debtors and subsequently at D 
on application of creditors — Creditors at D 
having to realize more amount than creditors 
at R and to contest alienation of property at 
D by debtor — Creditors at R agreeing to 
accept part payment of debts out of sale pro¬ 
ceeds of property at R— Both Courts should 
continue proceedings—Which should annul 
its order or adjudication should be decided by 

them. 1928 Lah 848 (849) [AIR V 15]. 

[5] Statements recorded in an inquiry by 

the official receiver cannot be treated as evi¬ 
dence by a Court in proceedings before it 
under S. 30 of the Act. 1917 Mad 838 (839) 
LAIR V 4] (DB). _ ^ 

[0] Prior order of adjudication by Court A 
—Subsequent order ’.of adjudication by Court 
B —Assets in hands of A Court can only be 
transferred to B Court on a letter of request 
under S. 77 by B Court to A Court—Applica¬ 
tion for transfer of such assets by the Official 
Assignee of B Court made directly to A Court 
is not sustainable under S. 36. 1957 Andh Pra 
049 (Pr 3) [AIR V 44 C 208] (DB). 

SECTION 37 — SYNOPSIS 

1. Scope and applicability. 

2. Section 37 and section 39. 

3. Section 37 and section 43. 

4. Sales, dispositions and payments made 

and acts done by Court or receiver. 

5. Vesting of property in the insolvent. 

6. Vesting order. 

7. Powers and duties of an appointee. 

8. Effect of annulment. 

9. Powers and duties of Court. 

10. Transfers by insolvent subsequent to 
annulment but prior to the vesting 
order. 

1. Scope and applicability. — [1] Annul¬ 
ment of any kind irrespective of the ground 
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who was adjudged insolvent shall vest in such person as the Court may 
appoint, or, in default of any such appointment, shall revert to the debtor to 
the extent of his right or interests therein on such conditions (if any) as the 
Court may, by order in writing, declare. 

(2) Notice of every order annulling an adjudication shall be published in the 
Official Gazette and in such other manner as may be prescribed. 

[P. I., 1907—S. 42 (2) (3); P.T.I., 1909-S. 23]._ _ 


Section 37 — Note 1 (contd.) 
on which it is made will attract the opera¬ 
tion of S. 37. 1943 Cal 133 (136) [AIR V 30] : 
ILR (1943) 1 Cal 5 V DB). 

[2] The scheme of S. 37 is to enable an 
orderly distribution of assets of the insolvent 
and to place these assets at the disposal of all 
those creditors who would be able to proceed 
against the debtor if the property had reverted 
to him and a creditor who holds a debt which 
came into existence subsequent to adjudica¬ 
tion may also share in the distribution. 1935 
Mad 931 (934) [AIR V 22]: 58 Mad 1014 (DB). 

[3] The object of S. 37 is to restrict the ex¬ 
insolvent's activities by investing the Court 
with discretion to hand back the properties 
without any condition or with conditions so 
as to afford opportunity to the creditors to 
enforce their claims by ordinary process of 
law or to vest the estate in some person for a 
reasonable period, so that the creditors by 
acting thereafter with reasonable diligence 
could liquidate any decree they might obtain 
against the debtor, by attachment or other¬ 
wise of the assets of the debtor in the hands 
of the appointee. 1930 Rang 284 (286) [AIR 
V 23] : 14 Rang 254 (FB) * 1936 Cal 573 
(574) [AIR V 23] : ILR (1937) 1 Cal 204 * 
1931 Mad 10 (11) [AIR V 181. (While in the 
meanwhile it avoids the debtor being called 
an insolvent.) 

[4] Section 37 refers to the vesting of the 
properties of the insolvent after an order of 
annulment is made. 1930 Pat 112 (113, 114) 
[AIR V 23] (DB). (Unliquidated debt due to 
debtor brought to sale before adjudication— 
Sale by Court without knowledge of tendency 
of insolvency proceedings—-The rights of cre¬ 
ditors inter se would be governed by S. 51 and 
the creditor who received the sale proceeds 
should under S. 28 read with S. 51 make it over 
to the receiver when called upon to do so— 
S. 37 does not apply to the case.) 

[5] Where property vests under S. 37 or 
39 of this Act S. 0 (a) of the Transfer of Pro¬ 
perty Act does not govern the case. 1925 Sind 
159 (162) [AIR V 12] : 19 Sind L R 280. 

[0] Sections 37 and 43 cannot be inter¬ 
preted in such way as to favour insolvent. 
1941 Lah 318 (320) [AIR V 28] : ILR (1942) 
Lah 330 (DB). 

[7] Proviso to S. 78 refers only to debts 
proved between date of order of adjudication 
and date of order of annulment and not sub¬ 
sequently—S. 37 cannot give creditor benefit 

of S. 78 (2). 1949 Mad 683 (Prs 4, 7) [AIR 
V 30 C 303]. 

2. Section 37 and section 39.—[1] The 
provisions of S. 37 are applicable to compo¬ 
sition scheme* by virtue of S. 39 of the Act. 
1934 Lah 39 i (395) [AIR V 21]. 


[2] Annulment of adjudication on the ac¬ 
ceptance of scheme of composition — Annul¬ 
ment does not . operate as in the case of dis¬ 
charge to wipe out all debts provable in 
insolvency. 1929 Mad 157 (164) [AIR V 10] 
(DB) * 1933 Lah 187 (187) [AIR V 2QJ. (Cre¬ 
ditor in whose name debtor has issued a 
cheque before adjudication is entitled to* 
recover the amount due on the cheque.) 

[3] Section 39 expressly provides that the 
Court has to make an order annulling the 
order of adjudication and that provision is 
mandatory. Where therefore although the 
Court gave sanction to the composition, there 
was admittedly no order made by the Court 
annulling the order of adjudication, S. 37 will 
not apply. And if S. 37 does not apply, it is 
obvious that the insolvency continues. 1950 : 
Bom 202 (Pr 7) [AIR V 43 C 111] (DB). 

[4] See also notes under S. 39. 

3. Section 37 and section 43. — [11 Sec¬ 
tion 37 although applicable to annulment 
only its principles would apply to the case of 
discharge of the insolvent. 1944 Mad 208> 
(209) LAIR V 31] * 1943 Mad 20 (27, 28) [AIR 
V 30] : ILR (1943) Mad 213 (DB). (Insolvent 

granted discharge on the ground that no cre¬ 
ditor had proved his debt — Court ordering 
sale of property on an application made seven 
years later by one of the creditors of official 
receiver — Held that the receiver had no¬ 
power to bring the properties to sale for by 
reason of the principles underlying S. 37 
(though section itself was not applicable in 
terms to the case) the absolute order of dis¬ 
charge brought the administration of the 
insolvency to an end.) 

[2] Failure of insolvent to apply for dis¬ 
charge within time fixed—Court suo motu 
annulling order without issuing notice to 
insolvent and the creditors— Held that the 
order was bad and so should be set aside— 
Proper procedure in such a case would be to 
extend the time for applying for discharge. 

1931 Mad 10 (11) [AIR V 18]. 

[3] When an adjudication is annulled on 
the ground that the insolvents had not ful¬ 
filled their duty by applying for the discharge 
within the time fixed by the Court it would 
not be proper exercise of discretion for the 
Court to revest the properties in the insol¬ 
vents, for that would be allowing the insol¬ 
vents to take advantage of their own default. 

1940 Mad 388 (389) [AIR V 33 C 199] (DB). 

[4] Order of discharge under S. 43 — Re¬ 
vesting of property in the discharged debtor 
cannot take place through operation of S. 37. 
1940 Lah 304 (307) [AIR V 27] : ILR (1940) 
Lah 458 (DB). 

[5] Annulment under S. 43 — Order under 
S. 37 vesting properties in the official assignee- 
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Section 37 — Note 3 (contdj 
tor the benefit of creditors is valid. 1930 Mad 
520 (528) [AIR V 17] (DB)* (’28) 112 Ind Cas 
788 (788) (Lah). 

[6] Omission to pass order under S. 37 
while annulling adjudication under S. 43 — 
Held Court could add it at a later stage. 1934 
Lah 488 (470) [AIR V 21] : 15 Lah 698 (DB). 

4- Sales, dispositions and payments 
made and acts done by Court or receiver. — 

[1] Section 37 (1) is an express provision sav¬ 
ing the intermediate sales, disposition of pro¬ 
perty and payments duly made or acts done 
before the annulment order whether made by 
the Court or the receiver. This provision 
would be unnecessary if the reverter is not 
to .be given retrospective effect. If retros¬ 
pective effect is to be given it must date back 
to the date of the insolvency petition. 1945 
Mad 388 (390) [AIR V 32]. 

[2] The words “all acts theretofore done” 
mean all acts done with a view to making 
sales and dispositions of property including 
setting aside of transfers made by the in¬ 
solvent with a view ultimately of making 
sales of property so recovered for the benefit 
of creditors. 1935 Rang 328 (330) [AIR V 22]: 
14 Rang 03 (DB). 

[3] What are saved under S. 37 are ‘sales 
and dispositions of property and payments 
duly made’ and the ‘acts’ done by the Court 
or Receiver could not be any act done at any 
time by the Court or Receiver but must be 
acts done by the Court or Receiver which 
will have a relation to the sales and disposi- 
sitions of property and payments duly made. 
In this view, the ‘acts’ in S. 37 (1) could not 
include the act of ordering the setting aside 
of the sale by insolvent prior to his adjudi¬ 
cation, the effect of annulment being to re¬ 
store the prior state of things. It must 
therefore be taken that the order setting aside 
the sale has ceased to have any effect with 
the annulment of the adjudication. 1950 Mad 
341 (Prs 3, 4, 5) [AIR V 43 C 105]. (AIR 1930 
Mad 278, Dissented from.) 

[4] Sale by official receiver with the ap¬ 
proval of Court — Adjudication subsequently 
annulled — Sale deed executed and registered 
after annulment — Held sale was valid. 1939 
Oudh 55 (50) [AIR V 20] : 14 Luck 404. 

[5] Section 37 only means that the order of 
annulment will not invalidate acts thereto¬ 
fore done by the Court or official receiver and 
not that those acts acquire finality and immu¬ 
nity from attack by way of appeal where they 
could not have possessed such a characteristic 
had there been no order of annulment. 1935 
Mad 433 (434) [AIR V 22]. 

[0] Proceedings started before annulment 
by official receiver to set aside mortgage under 
S. 54 must be deemed to be pending, and, can 
be continued after annulment. 1930 Mad 278 
(281) [AIR V 17] : 52 Mad 048 (DB) * 1932 
Mad 731 (732) [AIR V 191. (Annulment under 
S. 43 — Section 37 permits continuation of 
proceedings started under S. 53 or 54 with 
permission of Court — But where a creditor 
was maintaining a petition under S. 53 the 
creditor must obtain special permission to 


continue the proceedings after the annul¬ 
ment.) 

[7] Adjudication annulled soon after peti¬ 
tion by receiver to set aside a transfer was 
dismissed — Held no appeal from the order of 
dismissal was competent either by the re¬ 
ceiver or creditor. 1935 Rang 498 (499) FAIR 

V 22] (DB). 

[8] Expiry of time for applying for dis¬ 
charge—Court is not bound to vest property 
in insolvent, but may vest in receiver for the 
benefit of creditors and sale by receiver can¬ 
not be questioned by insolvent. 1933 Lah 
1008J.1008) [AIR V 20]. 

5. Vesting of property in the insol¬ 
vent. — [1] The phraseology of S. 37 clearly 
indicates that on passing an order annulling 
the adjudication, the Insolvency Court must 
pass an order vesting the property of the in¬ 
solvent in a person appointed by it and in the 
absence of such an order the properey reverts 
to the insolvent. 1930 Lah 56S (509) [AIR 

V 23]. 

[2] The words “Court may by order in 
writing declare” in S. 37 govern the vesting 
of the property in the debtor only and mean 
that it shall so vest subject to any condition 
which the Court may declare. But it is not 
necessary that any condition should be im¬ 
posed at all and where it is not declared the 
vesting in the debtor is unconditional. 1933 
Pat 84 (80) [AIR V 20]:12 Pat 163 (DB)*1925 
Rang 301 (301) [AIR V 12] : 3 Rang 201 (DB). 

[3] The conditions that may be imposed by 
the Court in passing a vesting order under 
S. 37 relate to the property of the debtor and 
not to the property of anv other person. 1933 
Rang 223 (224) [AIR V 20]:11 Rang 2S7 (FB). 

[4] When there is no appointee in whom 
the property is vested, it reverts to the debtor, 
but only to the extent of his right or interest 
therein and that means the right or interest 
as it existed on the date of his adjudication. 
1935 Rang 328 (330) [AIR V 22] : 14 Rang 63 
(DB) * 1942 Mad 371 (372) [AIR V 29]. 

[5] Where under S. 37 no vesting order is 

made when the adjudication order is annull¬ 
ed, the property of the debtor must be 
deemed to have reverted to him, and the In¬ 
solvency Court has no jurisdiction over him 
or over his property except for a limited pur¬ 
pose under the section. 1949 Nag 39 (Pr 10) 
[AIR V 30 C 19j : ILR (1948) Nag 284. 

[0] When an adjudication is annulled the 
property revests in tlie judgment-debtor with 
all the burdens which existed upon it at the 
time of adjudication. 1940 Mad 129 (130) 
[AIR V 27j. (Attachment of property before 
adjudication — Execution petition dismissed 
on adjudication—On annulment of adjudica¬ 
tion the attachment which was on it but 
made ineffective by adjudication comes into 
force.) 

[7] Adjudication annulled subject to vest¬ 
ing under S. 37 — No specific order vesting 
property in Official Receiver — Property re¬ 
verts to debtor—There is no Official Receiver 
in whom property continues to vest -Execu¬ 
tion proceedings against insolvent judgment- 
debtor—Official Receiver is not a party. 1955 
N U C (Mad) 2435 [AIR V 42j. 
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Section 37 — Note 5 (contd.) 

[8] Where the adjudication order is annull¬ 
ed but the Insolvency Court does not make 
any order under S. 37 vesting property in the 
Official Receiver, the position is that the 
situation becomes as before the adjudication 
and the quondam insolvent gets back his pro¬ 
perty saddled with all the debts. But if he 
does not take back the possession which still 
remains with the Official Receiver, the posses¬ 
sion of the latter does not become adverse to 
the quondam insolvent. He holds the pro¬ 
perty on behalf of the rightful owner. If the 
Receiver sells the property the possession of 
the purchaser however becomes adverse to 
the quondam insolvent from the date of the 
sale, but his suit for possession filed within 
12 years is not barred. 1952 Mad 179 (Pr 3) 
[AIR V 39] (DB). 

[9] Annulment of adjudication without 
vesting order — Insolvent gets back the pro¬ 
perty in his original right—No transfer from 
receiver to insolvent is needed — Nor would 
there be an interregnum when the insolvent 
had no right — Term “revert” instead of “re¬ 
vest” makes the position clear. 1955 Trav-Co 
241 (Pr 5) [(S) AIR V 42 C 99] : ILR (1955) 
Trav-Co 68 (DB). 

[10] Order vesting only realised assets in 
the Court — Unrealised assets are not avail¬ 
able for distribution — The unrealised assets 
revert to the insolvent from before the 
date of annulment unconditionally in the ab¬ 
sence of any condition prescribed by the 
Court, as if he had never been adjudicated as 
insolvent. 1960 Pat 176 (Prs. 12, 15)[AIR V 47 
C 59] (DB). 

[11] Death of insolvent—Court not passing 
any order under S. 17 for realization of pro¬ 
perty—Properties revert to debtor. 1954 Mys 
52 (Pr 3) [AIR V 41 C 25] : ILR (1954) Mys 
95 (DB). 

[12] Adjudication of A annulled—Property 
vested in official receiver for one year — Exe¬ 
cution petition by creditor before expiry of 
year — Notice to A but not to official re¬ 
ceiver — Property sold after expiry of year— 
Sale, held could not be set aside at instance 
of A. 1943 Mad 260 (261, 262) [AIR V 30]. 

[13] Court annulling adjudication and 
ordering sale of property in receiver’s hands— 
No vesting order — Reverter held was subject 
to condition to distribute proceeds among 
creditors. 1939 Nag 203 (204) [AIR V 26]:ILR 
(1941) Nag 410 (DB). 

6. Vesting order. — [1] Alienation of 
property which has not been set aside—Till it 
is so set aside an order for vesting the pro¬ 
perty in the creditor cannot be made. Under 
S. 37 only admitted properties of the insol¬ 
vent debtor can be vested. 1931 Mad 10 (11) 

[AIR V 18]. n 1 . 

[2] Order under S. 43 (1) annulling adjudi¬ 
cation — Direction to official receiver to deal 
with the properties — Absence of clear words 
to show that the official receiver was made 
appointee under S. 37 — Still the order must 
be taken to have been passed under S. 37 
vesting properties in him. 1943 Cal 133 (134) 
[AIR V 30] : ILR (1943) 1 Cal 5 (DB). 


[31 An order under S. 37 does not continue 
the insolvency proceedings for all purposes. 
The Court’s control is retained only for the 
purposes of giving directions as to the realisa¬ 
tion and disposal of debtor’s assets. 1935 Mad 
826 (832, 834) [AIR V 22] : 58 Mad 908 (FB). 

[4] When the Court approves of a compo¬ 
sition a vesting order can be made and in 
such cases there is continuance of the bank¬ 
ruptcy proceedings though in another form. 
The proceedings in those cases are to be 
moulded in the terms of the composition 
under the direction of the Court. 1943 Cal 
133 (136) [AIR V 30]:ILR (1943) 1 Cal 5 (DB). 

[5] Where an adjudication is annulled 
under S. 35, no vesting order should be made 
under S. 37 except to the extent that any 
special circumstances render such vesting ne¬ 
cessary. 1945 Mad 257 (258) [AIR V 32]:ILR 
(1946) Mad 54 (DB). 

[6] Order of vesting properties with creditor 
carrying on proceedings against debtor is irre¬ 
gular. 1931 Mad 10 (11) [AIR V 18]. 

[7] No vesting order made at time of an¬ 
nulling adjudication under S. 43—Property of 
insolvent which may have vested in Receiver 
reverts to the debtor automatically — Court 
cannot thereafter divest the debtor of the 
property and revest it in another person. 1954 
Mys 52 (Pr 2) [AIR V 41 C 25] : ILR (1954) 
Mys 95 (DB). 

[8] Vesting of debtor’s property when order¬ 
ed later, does not relate back to the date of 
annulment. When no vesting order was made 
when the adjudication was annulled and no 
conditions declared by the Court, the pro- 
peity of the debtor must be deemed to have 
reverted to him. This means that the property 
does not vest in the appointee retrospectively 
and it vested either in the creditor who rea¬ 
lized the amount or in the insolvent and in 
either case it is doubtful whether the vesting 
order subsequently passed can affect them or 
the property which vested in them. The power 
to pass a vesting order subsequently depends 
upon the jurisdiction which the insolvency 
Court retains in it after the order of annul¬ 
ment. 1949 Nag 39 (Pr 10) [AIR V 36 C 10] : 
ILR (1948) Nag 284 * 1941 Mad 588 (589) 
[AIR V 28]. (Adjudication annulled without 
condition — Creditor realising amount by 
attachment of debtor’s property —Held vesting 
order subsequently made could not affect the 
proceeds realised by attachment.) 

[See however 1947 Pat 199 (201) [A I R 
V 34 C 73] (DB). (An order under S. 37, 
vesting the property in an appointee need not 
be made simultaneously with the order or 
annulment. It may be made subsequently.) * 

1938 Mad 752 (753) [AIR V 25] * 1930 Cal 
573 (574) [AIR V 23] : ILR (1937) 1 Cal 204]. 

[9] Attachment before revesting order does 
not create any charge and hence cannot pre¬ 
vent the property from being available to the 
official receiver in whom it has been vested. 

1943 Mad 94 (90) [AIR V 30] (DB). 

[10] When a vesting order is made the 
whole of that property in the hands or the 
receiver passes to the appointee if there is one* 
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1935 Rang 328 (330) [AIR V 22] : 14 Rang 63 
(DB). 

[11] Where at the time of annulment of an 
adjudication, the Court has passed an order 
under S. 87 vesting only the realised assets in 
the Court and has not passed an order vesting 
certain property (unrealised assets) of the in¬ 
solvent in the Court for distribution amongst 
the creditors, that property cannot be avail¬ 
able to that Court for such distribution. The 
unrealised assets revert to the insolvent from 
before the date of annulment unconditionally, 
in the absence of any condition prescribed by 
the Court, as if he had never been adjudged 
insolvent. 1960 Pat 176 (Prs 12, 15) [AIR V 47 
C 59] (DB). 

[12] The contention that the orders passed 
by Insolvency Court while passing an order of 
annulment, directing only the assets realised 
to remain vested in the Court for payment to 
the creditors are against the provisions of 
S. 37 itself and are bad in law, and that the 
appropriate order should have been that the 
properties of the insolvent remained vested in 
the Court for the purpose referred to above, 
cannot be raised after the orders have become 
final and binding, no appeal having been pre¬ 
ferred against it. 1960 Pat 170 (Pr 10) [AIR 
V 47 C 59] (DB). 

7. Powers and duties of an appointee.— 

[1] An appointee under S. 37 is in the position 
of a trustee for the creditors and has the power 
and is under duty of administering the assets 
vested in him fairly and equally amongst all 
the creditors guided by the rules of adminis¬ 
tration contained in the Insolvency Act. 1936 
•Cal 573 (576) [AIR V 23] : ILR (1937) 1 Cal 
204. 

[2] The persons in whom property vests 
under S. 37 have full power to deal with the 
property vested in them. 1941 Lah 316 (320) 
[AIR V 28] : ILR (1942) Lah 330 (DB). (He 
can distribute the estate.) * 1928 Lah 453 
(454) [AIR V 15]. 

[But see 1930 Rang 284 (285, 288) [AIR 
V 23] : 14 Rang 254 (FB).] 

[3] The person appointed under the section 
has such powers as are necessarily implied by 
the vesting order and as may be necessary for 
carrying out the directions of the Court in 
connection with the realisation and distri¬ 
bution of the debtor’s property in accordance 
with the Act. 1947 Pat 239 (242) [AIR V 34 
C 85] : 25 Pat 286 (DB). (Entitled to ask the 
Court for possession of the property when 
delivery of possession is obstructed by other 
persons.) * 1944 Bom 72 (73, 75) [AIR V 31] 
(DB). (Can continue an application made by 
the receiver under Ss. 53 and 54.)* 1944 Mad 
318 (319) [AIR V 311. (Receiver appointed on 
annulment — Can sell the properties without 
permission of Court.) * 1943 Mad 200 (267) 
[AIR V 30], (Might sell and distribute pro¬ 
perty without reference to Court as such 
power is implied in the order vesting the pro¬ 
perty in him.) * 1935 Mad 826 (832, 834) 
[AIR V 22] : 58 Mad 908 (FB). (Persons 
•appointed under S. 37 do not have the powers 
•which the receiver has under the Act. He can 


continue, if he is the official receiver, pro¬ 
ceedings started by him under S. 53 or 54 of 
the Act before annulment but cannot initiate 
them.) 

[4] Where certain properties are vested in a 
receiver under S. 37, his powers in respect of 
such properties need not be expressly confer¬ 
red by the order made under S. 37; they may 
be such as are necessarily implied by the 
vesting order, and the receiver will have in 
respect of such properties the powers he had 
in respect of the insolvent’s properties gene¬ 
rally before the date of the annulment. 1949 
Mad 19 (Pr 10) [AIR V 36 C 11] (DB). 

[5] Where adjudication is annulled and 
order is made vesting property in official 
assignee, official assignee should proceed to 
divide amounts in his hands amongst credi¬ 
tors whose claims have been admitted and 
entered in schedule. He has no power to pro¬ 
ceed under S. 64 and R. 24 (2) and issue 
notices calling for claims. 1931 Sind 31 (32) 
[AIR V 18] : 25 Sind L R 307. 

[6] An appointee is in the nature of a bailee 
and can take all steps for safeguarding estates 
in his hand. 1935 Rang 328 (333) [AIR V 22]: 
14 Rang 03 (DB). t 

[7] The word ‘property’ not only includes 
the things which is the subject-matter of 
ownership but also the dominion or right of 
ownership or of partial ownership. The right 
to collect money is property within the mean¬ 
ing of S. 37 and it vests in the appointee who 
can take necessary steps to realise the amount. 
1935 Rang 328 (330) [AIR V 22] : 14 Rang 63 
(DB). 

[8] The officer of Court who has been 
vested with the properties has the power to 
bring before the Court facts which show that 
the persons appearing in the list of creditors 
are not in fact creditors. 1936 Mad 125 (120) 
[AIR V 23] (DB). 

[9] Sale without impleading an appointee 
under S. 37 is null and void. 1942 Mad 371 
(372) [AIR V 29] * 1936 Rang 338 (339) [AIR 
V 23] (DB). (Appointee not a necessary party 
to suit.) 

[10] One of creditors filing suit and obtain¬ 
ing decree subsequent to an order of vesting 
under S. 37 — Application by receiver to ex¬ 
punge the debt and order for refund of money 
recovered by the creditor—High Court reject¬ 
ing application for expunging debt in appeal 
—Held that prayer for refund also should be 
deemed to have been rejected and that the 
decision of the High Court against receiver 
was binding on all the creditors. 1941 Mad 
753 (758, 759) [AIR V 28]. 

[11] Right of contribution arising after an¬ 
nulment of adjudication under S. 43—Receiver 
appointed under S. 37 can enforce it—Nature 
of the right, explained. 1949 Mad 19 (Prs 0, 8) 
[AIR V 30 C 11] (DB). 

[12] Receiver entitled to commission only 
on realisations, as his remuneration — He is 
not entitled to anything if no realisations are 
made, no matter what amount of labour he 
might be put to—Voluntary payment by 
creditors privately after annulment, is of no 
avail, for S. 37 does not continue insolvency 
—Appointee under S. 37 has no longer by 
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mere fact of appointment powers which he 
had as receiver—He cannot even claim any¬ 
thing by way of compensation on principle 
of quantum meruit,which can be invoked only 
when there is no express contract — Such an 
implied promise to compensate can be inferr¬ 
ed during his period of his appointment as 
appointee after annulment — Therefore when 
the appointee (original receiver) was unable 
to sell the property due to obstructive tactics 
of the debtor, the appointee is entitled to 
compensation for his labour on the principle 
of quantum meruit. 1948 Nag 92 (Prs 2-8) 
[AIR V 35 C 35] : ILR (1947) Nag 397. . 

8. Effect of annulment. — [1] Effect of 
S. 37 is to remit party whose insolvency is 
annulled to his original position. 1931 Pat 70 
(72) [AIR V 18] : 9 Pat 945 (DB)*1945 Mad 
388 (389, 390) [ATR V 32] *1942 Mad 523 
(525) [AIR V 29] (DB). (Debtor ceases to be an 
insolvent.)*f 1938 Rang 335 (339) [AIR V 25]: 
1938 Rang L R 468 (DB). (Banker declared 
insolvent—Creditor who had current account 
with him proving his debt — Annulment of 
adjudication—Appointee making payment of 
dividend to creditor — Creditor suing for 
balance— Held, that on the order of annul¬ 
ment the claim made by tender of proof of 
debt to share equally and proportionately in 
the assets was also annulled except in so far 
as any payment towards the claim had been 
made — Held , also that time did not run 
against the creditor when the property was in 
the hands of the apoointee.)*1936 Rang 284 
(285) [AIR V 23] : 14 Rang 254 (FB). (Effect 
of annulment is that there is no longer any 
insolvent before the Court.) 

[2] Annulment of adjudication relates back 
to the date of the adjudication and the effect 
is as if no adjudication had taken place except 
as regards the acts of the Court and the Officii 
Receiver which are validated by S. 37. 1951 
Mad 63 (Prs 9, 11) [AIR V 38 C 8]: ILR (1951) 
Mad 555 (FB). 


[3] Suit against insolvent after date of filing 
of petitiomfor adjudication—-Suit decreed after 
adjudication without objection on part of 
insolvent—Subsequent annulment of adjudi¬ 
cation unconditionally—Effect is that there 
was no adjudication at all at any time — 
Decree in suit filed without leave is valid — 
Since debt was incurred prior to filing of 
petition for adjudication, the mere fact that 
decree was passed after adjudication would 
not make it a debt incurred after adjudication 
—Debt being provable debt (and which was 
in fact proved), the decree-holder would be 

entitled to benefit of S. 78 (2). (’47) 1947-2 
Mad L Jour 572 (573). 

[4] Adjudication annulled — Vesting order 
not passed—Situation becomes as before adju- 
diction — Quondam insolvent gets back his 
property saddled with all the debts — Official 
Receiver still continuing in possession of pro¬ 
perty after annulment — Possession is not 
adverse to quondam insolvent. 1952 Mad 179 
(Pr 3) [AIR V 39] (DB). 

[5] Where the order of adjudication is 
annulled unconditionally, the property re¬ 


verts to the insolvent retrospectively. There¬ 
fore where an insolvent brings a suit for 
recovery of money and the order of adjudica¬ 
tion is annulled pendente life, but before the 
hearing of the appeal, the suit cannot be dis¬ 
missed by the appellate Court on the ground 
that the insolvent’s property vested in the 

receiver. 1955 Nag 47 (Prs 12, 13) [(S) AIR V 
42 C 14] : ILR (1955) Nag 970. 

[6] It is not correct to say that after order 
of annulment, insolvency proceeding comes 
to an end ipso facto. 1933 Pat 84 (86) [AIR 
V 20] : 12 Pat 163 (DB)*1938 Cal 573 (574) 
[AIR V 23] : ILR (1937) 1 Cal 264. (Vesting 
order can be made subsequently also.) * 1944 
Mad 49 (50) [AIR V 31]. (Annulment — Pro¬ 
ceedings in insolvency do not cease for the 
purpose of what the Court may order.)* 1929 
Mad 157 (160, 161) [AIR V 16] (DB). (Per 
Wallace J. —Although the annulment of an 
adjudication puts an end to insolvent’s status 
of insolvency it does not in cases where the 
Court still retains control of the insolvent’s 
assets put an end to the insolvency proceed¬ 
ings within the meaning of S 28.) 

[7] When an insolvent has obtained an 
order of discharge he is by virtue of S. 44 
released from payment of provable debts, 
except in the four classes of cases specified 
therein. An order of annulment in itself does 
not release an insolvent from the payment of 
his debts. 1947 Mad 300 (301, 302) [AIR V 34 
C 146] : ILR (1947) Mad 798 (FB). 

[8] Annulment of adjudication does not 
necessarily revest the property in the debtor 
as the Court can under S. 37 give directions 
in whom the property should vest pending 
further orders. 1928 Mad 265(268) [AIR V15]: 
51 Mad 839 (DB). 

[9] When on annulment the Court does not 
make any provision for the vesting of the 
properties, the official receiver ceases to have 
any right to deal with the debtor’s properties 
thereafter. 1936 Mad 915 (915) [AIR V 23] * 
1935 Rang 152 (153) [AIR V 22] (DB). (Where 

he is appointed to receive the property he be¬ 
comes a mere appointee with reference to it.) 

[10] Where the Insolvency Judge has an¬ 

nulled the adjudication no further proceed¬ 
ings can be taken by the official receiver for 
the sale of insolvent’s leasehold rights. 1939* 
Lah 536 (537) [AIR V 26] : ILR (1939) Lah 
275. . . , 

[11] Official receiver cannot distribute the 
property of proposed insolvent after annul¬ 
ment but must hold it for the benefit of the 
latter. (’26) 1926 Mad WN 950(950, 951) (DB). 

[12] Where the property is by the order 
under S. 37 vested in the official receiver or 
other appointee in the interests of the general 
body of creditors, there is a statutory trust 
created by virtue of the order in favour of the 
creditors. 1941 Mad 753 (758) [AIR V 28]. 

[13] Official receiver-in whom property. i& 
vested under S. 37 acting in an execution 
proceeding in the belief that he held the pro¬ 
perties for the benefit of the insolvent 

any order passed against him will not bind 
the creditors as he did not act in a represen- 
tative capacity for the creditors. 1941 Mad 75J> 
(760) [AIR V 28]. 
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m [14] Receiver or creditor or Court cannot 
either institute or continue proceedings under 
S. 53 or 54, once adjudication has been an¬ 
nulled. 1938 Nag 312 (313) [AIR V 25] : ILR 
(1940) Nag 204 (DB). 

[15J On the annulment of an adjudication 
, against a Government servant the creditor has 
the right to proceed against his salary. 1936 
Lah 761 (762) [AIRV 23]. * 

[16] Annulment of adjudication—No vesting 
order under S.37—Property reverts and revests 
in insolvent—Annulment relates back to date 
of adjudication—Insolvent must be deemed to 
have saleable interest in the property for 
purpose of being treated as agriculturists 
entitled to benefits of the Madras Agricul¬ 
turists* Relief Act, 1938.1955 Andh 152 (Pr 3) 
US) AIR V 42 C 55] (DB). 

[17] Per Full Bench—A debtor who was an 
insolvent on 1-10-1937 and 22-3-1938 (Crucial 
dates for determining the applicaoility of the 
Madras Agriculturists Relief Act, 1938), but 
whose adjudication is subsequently annulled 
has saleable interest in the property on those 
dates even though his property had remained 
vested in the Official Receiver on those parti¬ 
cular dates. Hence if the property is agricul¬ 
tural property he would be entitled to relief 
under the Madras Agriculturists’ Relief Act, 
1938. 1951 Mad 63 (Prs 9, 11) [AIR V 38 C 8J: 
ILR (1951) Mad 555 (FB). 

[18] Applicant under S. 10, Mad. Agricul¬ 
turist’ Relief Act insolvent — Property in 
hands of Receiver on relevant date — Subse¬ 
quent annulment of adjudication — Applicant 
should be deemed to have property on rele¬ 
vant date. 1951 Mad 581 (Pr 4) [AIR V 38 
C 162] (DB). 

[19] Joint Hindu family — Insolvency of 
father annulled — Son’s share regarded in a 
limited sense as the property of the father—It 
will revert to him just for the purpose of devo¬ 
ting the fund to the payment of his just debts 
which power will be suspended by the attach¬ 
ment of it at the instance of the creditor — 
But regarded as son’s property till it is utilis¬ 
ed by the father it will revert to the son on 
annulment—In both cases the property will 
be removed from the reach of the official re¬ 
ceiver by an attachment made before revest¬ 
ing order begins to operate. 1943 Mad 94 (90, 
97) [ATR V 30] (DB). 

[20] Where an adjudication of a Hindu 
father is annulled but there is no reverter of 
the estate to the insolvent, the official receiver 
remains the legal owner of the property as 
from the date of the application and a son 
born subsequent to that date acquires no right 
to the property. 1947 Mad 372 (372, 373) 
[AIR V 34 C 192]. 

[21] The effect of the insolvency of a 
coparcener for his personal debts is that his 
share vests in the official assignee and is thus 
lost to the joint family. When under S. 37 
the adjudication is annulled it reverts to the 
insolvent as his individual property so that if 
he is not alive on the date of the reversion it 
will go to his heir-at-law; the share that has 
been divested of its character as joint family 
property cannot regain that character when 


it reverts to the debtor on annulment unless 
he has by an unequivocal act of his own, 
impressed it with the said character. 1937 Mad 
131 (133, 134) [AIR V 24] : ILR (1937) Mad 
203. 

[22] Suit on mortgage pending— Mortgagor 
adjudicated insolvent—Decree passed without 
making official receiver a party—In execution 
decree-holder mortgagee purchasing property 
—Decree and proceedings are null and void 
in the sense that they have no legal effect at 
all — Proceedings do not bind equity of re¬ 
demption which is vested in official receiver 
—Since he was not party, property could not 
be validly sold — Annulment of adjudication 
—Effect is that property vests retrospectively 
in insolvent — Effect of insolvency is wiped 
out except to the limited extent mentioned in 
the section— Alienations and transfers of pro¬ 
perty by him after adjudication or during the 
proceedings are all restored and validated 
with effect from date on which insolvency 
petition was filed—The insolvent cannot take 
advantage of the defect of non-joinder 
of the Receiver to the mortgage suit. 1954 
Mad 604 (Prs 28, 33, 34) [AIR V 41 C 220] : 
ILR (1954) Mad 80 (FB). (AIR 1951 Mad 03 
(FB), Approved ; AIR 1929 Mad 480, Overruled ; 
AIR 1951 Nag 241, Dissented from .) 

[See however 1951 Nag 241 (Pr 14, 21) [ATR 
V 38 C 61] : ILR (1951) Nag 12. (An order of 
annulment does not have the effect of validat¬ 
ing an alienation made by the insolvent dur¬ 
ing the pendency of the insolvency. 20 Mad 
452; 27 Mad 7 and AIR 1937 Mad 717, Not 
Approved-, AIR 1930 Mad 278 and AIR 1937 
Mad 131, Approved) * (’37) 1937 Oudh W N 
94 (90) (DB). (Annulment does not have the 
effect of validating a transfer made by the in¬ 
solvent subsequent to adjudication.)] 

[23] Whatever insolvent may do or what¬ 
ever proceedings may be taken against him 
during the subsistence of the receivership or 
of the order of adjudication, will not bind the 
receiver or the insolvency court but by his 
acts and by the proceedings to which he is a 
party the insolvent is bound and on the dis¬ 
appearance of the obstacle by the accomplish¬ 
ment of the purpose or its becoming impossi¬ 
ble by an unconditional order of annulment, 
the acts and proceedings will bind the pro¬ 
perty that reverts to him. 1955 Trav-Co 241 
(Pr 5) (IS) AIR V 42 C 99] : ILR (1955) Trav- 
Co 08 (DB). 

[24] Gift by debtor made shortly before 
adjudication annulled subsequently by Court 
—Subsequent annulment of adjudication order 
—Gifted properties found not necessary to be 
disposed of for paying off debtors— uetd that 
S. 37 did not operate to confirm finally the 
annulment of the gift and on the annulment 
of adjudication any right which had accrued 
under the gift deed was automatically restored 
to the donee. 1943 Mad 453 (454) [AIR V 30], 

[25] Alienations before insolvency declared 
not binding on Official Receiver—Subsequent 
annulment of adjudication—Suit for recovery 
of possession by heirs of insolvent — Annul¬ 
ment of adjudication resulted in annulling 
decision by which deeds were declared not 
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binding on Official Receiver — Plaintiffs who 
claimed under insolvent could not take ad¬ 
vantage of decision obtained by Official Re¬ 
ceiver-Plaintiffs had no cause of action — 
Annulment does not improve position of in¬ 
solvent or his heirs. 1953 Mad 620 (Pr i) [AIR 
V 40 C 244]. 

r26] Where a sale of the properties in ques. 
tion executed by a Hindu insolvent on his 
behalf and on behalf of his minor sons, prior 
to adjudication, for valuable consideration to 
discharge antecedent debts, is set aside at the 
instance of the Official Receiver as offending 
the provisions of the Act, and the properties 
were not effectively sold by the Official Re¬ 
ceiver, the effect of the annulment of adjudi¬ 
cation is to restore the sale in favour of the 


alienee. 

Further, so far as the minor son is con¬ 
cerned, it is not open to him to question the 
alienation even on the assumption that the 
order setting aside the sale at the instance of 
the Official Receiver continues after the annul¬ 
ment. In so far as the minor son is concerned, 
his interests had already passed to the alienee, 
and his interest did not vest in the Official 
Receiver that it reverted consequent on the 
annulment, the reason being that on the set¬ 
ting aside of the alienation it was only the 
insolvents’ interest that vested in the Official 
Receiver and that that interest alone could 
revert to the debtor on annulment. 1956 Mad 

341 (Prs 3, 4, 5) [AIR V 43 C 105]. (AIR 1930 

Mad 278, Dissented from.) 

[27] Once a person is adjudicated an in¬ 
solvent, the disqualification attaching to him 
for election to any office of any local autho¬ 
rity can be removed only as provided in 
Cl. (a) or (b) of sub-s. (2) of S. 73—Where the 
adjudication is annulled not under S. 35 (a) 
but under S. 43 and there is no order of dis¬ 
charge, absolute or conditional, much less 
any certificate from the Insolvency Court as 
required by the latter part of Cl. (b) of 
S. 73 (2), the insolvency is wiped out so far as 
the property right of the insolvent is concern¬ 
ed and it also restores back to the creditors 
right to proceed against the person of the 
insolvent. But such annulment does not res¬ 
tore back to him his civic or citizenship 
rights. Therefore for the purposes of election 
to the local authority he is an undischarged 
insolvent and is disqualified from contesting 

any election. (’58) ILR (1958) Ker 215 (225, 

226) (DB). f f m _ 

[28] Decree in favour of official Receiver 

for debt due to insolvent—Annulment of ad¬ 
judication and then setting aside of annul¬ 
ment—Execution by quandom insolvent could 
have been taken out after annulment, since 
there was no vesting of property in Official 
Receiver by order of Court — Execution not 
taken out after annulment—Official Receiver 
cannot take out execution after setting 
aside of annulment order, three years after 
the date of the order on the previous execu¬ 
tion application. 1951 Mad 879 (2) (Pr 3) 
[AIR V 38 C 307] (DB). 

[29] A alienating his property — A adjudi¬ 
cated insolvent and alienations set aside by 


Official Receiver—Adjudication annulled but 
property continuing to vest in Official Re¬ 
ceiver — Alienees depositing in Court suffi¬ 
cient money to pay off creditors and asking; 
for delivery of property to them — Insolvent 
also depositing sufficient money to pay off 
creditors and also alienees — Property held 
should be restored to alienees and insolvent 
be allowed to withdraw money deposited by 
him. 1946 Mad 472 (Pr 7) [AIR V 36 C 215J. 

[30] Execution of decree against insolvent 
without sanction and without receiver on re¬ 
cord — Auction sale is valid even though ad¬ 
judication which then existed had been an¬ 
nulled afterwards without ordering vesting 
of property in any person— Assignee from 
auction purchaser seeking redemption of 
mortgage with respect to property sold is 
entitled to a decree. 1955 Trav. Co. 241 (Prs 3, 
5) [(S) AIR V 42 C 99] : ILR (1955) Trav. Co. 
68 (DB). 

9. Powers and duties of Court. — [1] 
Section 4 gives the Insolvency Court no 
power to decide questions of the nature there¬ 
in described after the adjudication has been 
annulled. After that stage has been reached 
the powers of the Insolvency Court are limit¬ 
ed by S. 37. 1935 Nag 246 (249) [AIR V 22]: 
31 Nag L R (Sup) 36. 

[2] The Insolvency Court continues to have 
jurisdiction even after passing an order annul¬ 
ling adjudication to pass a vesting order 
under S. 37 of the Provincial Insolvency Act, 
and the official receiver is the proper person 
to take control of the remaining estate. 1941 
Lah 316 (320) [AIR V 28] : ILR (1942) Lah 
330 (DB) * 1933 Pat 84 (87) [AIR V 20] : 12 
Pat 163 (DB). / 

See. also Note. 6]. 

3] The properties would automatically re¬ 
vert to the insolvent as soon as an uncondi¬ 
tional order of annulment is passed. But the 
Court upon an application by the creditors 
can pass a subsequent order making the pro¬ 
perties formerly vested in the Insolvency 
Court available for distribution among them. 
Section 78 (2) has no application to the exer¬ 
cise of such power by the Court. 1950 Orissa 
233 (Pr 2) [AIR V 37 C 43] : ILR (1950) Cut 
117 (DB). 

[4] Whether the Court vests the property 
in the debtor or in some other person uncon¬ 
ditionally or imposes conditions when making 
the order, the Court after insolvency has been 
annulled uuder S. 43 has no jurisdiction to 
pass any order affecting the property of any 
person other than the debtor. 1933 Rang 223 
(224) [AIR V 20] : 11 Rang 287 (FB). 

[5] Where bankuptcy is annulled, authority 
of Court will survive so far as may be neces¬ 
sary to complete acts which were incomplete 

at the date of annulment. 1939 Oudh 55 (50) 
[AIR V 26] : 14 Luck 404. 

[6] Where the Court passes a vesting order 
under S. 37 restricted in a specific way* it 
cannot on some future date pass a fresh order 
removing those restrictions and providing tor 
an entirely new scheme for the distribution. 
The power of the Court in respect of an order 
already passed is confined to giving directions 
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Compositions and Schemes of Arrangement 

38 . Compositions and schemes of arrangement. 

(l) Where a debtor, after the making of an order of adjudication, submits a 
proposal for a composition in satisfaction of his debts, or a proposal for a 
scheme of arrangement of his affairs, the Court shall fix a date for the conside¬ 
ration of the proposal, and shall issue a notice to all creditors in such manner 
as may be prescribed. 


Section 37 — Note 9 (conid.) 
as are necessary for carrying out the intention 
of the order. 1940 Mad 724 (724, 725) [AIR 
V 271. (Property directed to be held for the 
satisfaction of one particular debt—Directions 
for payment towards other debts cannot be 
made.) 

[7] Where the property of an insolvent is 
vested in the official receiver or any other 
appointee under S. 37 of the Provincial Insol¬ 
vency Act, it is the Insolvency Court which 
retains control of it and the Insolvency Court 
must direct its disposal in the interests of the 
general body of creditors. The property comes 
completely under the Insolvency Court and 
can only be disposed of under its direction. 
The property can only be distributed equally 
among all the creditors and no one creditor 
has got a right to appropriate the money of 
the insolvent to the exclusion of other cre¬ 
ditors. 1941 Mad 753 (758) [AIR V 28] * 1935 
Mad 835 (836) [AIR V 22] : 59 Mad 62 (DB). 

[8] The Court has no power, after annull¬ 
ing adjudication, to distribute the assets of 
the debtor among any of the creditors. It can 
only return the property to the judgment- 
debtor himself subject to conditions or vest it 
in certain other person. 1940 Oudh 260 (261) 
[AIR V 27] : 15 Luck 471 (DB) * 1933 All 
117 (118) [AIR V 20] (DB). (Receiver cannot 
be ordered to distribute the assets.) * 1931 
All 71 (71) [AIR V 18] : 53 All 313 (DB). 

[9] After annulment, except where there is 
an express provision in that behalf, the Court 
cannot pass orders in respect of debtor’s 
estate in its insolvency jurisdiction. 1936 
Rang 284 (285) [AIR V 23] : 14 Rang 254 
(FB). 

[10] Petition by creditor to set aside sale 
effected by receiver—Annulment of adjudica¬ 
tion during its pendency— Held petition cannot 
be dismissed but should be proceeded with 
and that Court should order revesting the 
property in receiver if sale is set aside. 1935 
Mad 433 (435) [AIR V 22]. 

[11] While passing an order under S. 37, 
though the Court should look to the language 
of the section and pass the order in confor¬ 
mity with it, yet the matter is one of sub¬ 
stance and not of form. 1943 Cal 133 (134) 
[AIR V 30] : ILR (1943) 1 Cal 5 (DB). 

[12] While construing S. 37 the Court 
ought to bear in mind the following consi¬ 
deration, namely, that proceedings in insol¬ 
vency are creatures of statute and jurisdiction 
is granted to it so that the most efficacious 
method of disposing of the assets of the debtor 

f is to follow the procedure laid down in the In¬ 
solvency Act. The Court has no jurisdiction 
apart from the Act and otherwise than under 


it the receiver or any other person cannot 
dispose of the properties except in accord¬ 
ance with the ordinary civil law. 1936 Rang 
284 (285) [AIR V 23] : 14 Rang 254 (FB). 

[13] Debts not already proved may be 
proved after vesting order. 1944 Mad 150 
(151) [AIR V 31]. 

[14] So long as the order of annulment is 
in force, the Court has no jurisdiction to 
re-open the distribution of dividends at the 
instance of a creditor and to demand a refund 
of money from the other creditors to whom a 
dividend has been distributed. The remedy 
of the creditor lies in challenging the order 
of annulment of adjudication and so long as 
that order is unchallenged he has no remedy 
in the Insolvency Court. 1935 Nag 246 (249) 
[AIR V 22] : 31 Nag L R (Sup) 36. 

[15] An order of an executing Court that a 
decree obtained by an individual creditor 
against the official receiver and the insolvent 
after a vesting order under S. 37 of the Pro¬ 
vincial Insolvency Act is executable does not 
affect the power of the Insolvency Court over 
the fund at its disposal. The fact that the 
official receiver is compelled by order of an 
executing Court to pay moneys in his hands 
cannot affect the power of the Insolvency 
Court to make orders regarding the money in 
the hands of the receiver; and it is competent 
to the Insolvency Court to direct a refund of 
any sum of money taken away by a creditor, 
who is amenable to its jurisdiction, in excess 
of what he is justly entitled to. 1941 Mad 753 
(761) [AIR V 28]. 

10. Transfers by insolvent subsequent 
to annulment but prior to the vesting 
order. — [ll Different considerations may 
arise if subsequent to the order of annulment 
and before the order vesting the property in 
some other person than the insolvent, the 
latter has made transfers of properties to a 
bona fide purchaser. Such a purchaser per¬ 
haps may not be affected. But the insolvent 
and all those persons who were party to the 
insolvency proceedings are bound by the 
order. 1933 Pat 84 (87) [AIR V 20] : 12 Pat 
163 (DB). 


Section 38 — Note 1 

Scope 

[1] Sections 38 and 39 deal essentially with 
procedure and prescribe procedure to be 
followed when an application for composi¬ 
tion is presented to it. 1942 Mad 474 (477) 
[AIR V 29]. 

[2] Section 38 contemplates proposal for 
composition in satisfaction of debt and im¬ 
plies reduction in claim of creditors. 1936 
All 102 (103) [AIR V 23] : 58 Ail 655 (DB). 
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(2) If, on the consideration of the proposal, a majority in number and three- 
fourths in value of all the creditors whose debts are proved and who are 
present in person or by pleader, resolve to accept the proposal, the same shall 
be deemed to be duly accepted by the creditors. 

(3) The debtor may at the meeting amend the terms of his proposal if the 
amendment is, in the opinion of the Court, calculated to benefit the general 
body of creditors. 

( 4 ) Where the Court is of opinion, after hearing the report of the receiver, 
if a receiver bas been appointed, and after considering any objections which 
may be made by or on behalf of any creditor, that the terms of the proposal 
are not reasonable or are not calculated to benefit the general body of creditors, 
the Court shall refuse to approve the proposal. 

, ($) If any facts are proved on proof of which the Court would be required 

either to refuse, suspend or attach conditions to the debtor's discharge, the 
Court shall refuse to approve the proposal unless it provides reasonable 
security for payment of not less than six annas in the rupee on all the 
unsecured debts provable against the debtor's estate. 

(6) No composition or scheme shall be approved by the Court which does 
not provide for the payment in priority to other debts of all debts directed to 
be so paid in the distribution of the property of an insolvent. 

(7) In any other case the Court may either approve or refuse to approve the 
proposal. 

[P. I., 1907—S. 27; P. T. I., 1909-Ss. 28 (1) to (3), 29 (4) to (7).] 


OBJECTS AND REASONS 


“Both section 10 (1) and section 27 of the judication is made on the hearing of the peti 
Act of 1907 contemplate the possibility of a tion. It is very doubtful whether under the 

composition or scheme before adjudication. Provincial Insolvency Act the Court would 

The Presidency-Towns Insolvency Act in have before it the necessary facts to justify it, 

section 28, on the other hand, only contem- in dealing with compositions or schemes prior 

plates composition after adjudication. Under to adjudication. It is therefore proposed to 
the English law a composition can be made follow in this respect the procedure under the 
(1) alter the receiving order and prior to ad- Presidency-Towns Insolvency Act and allow 
judication, or (2) after adjudication. But compositions and schemes only after adjudi- 
under the Indian law there is no receiving cation.” 

order procedure at all, and the order of ad- — S. Q. R. 


Section 38 — Note 1 (contd.) 

[3] A composition scheme can only be sub¬ 
mitted after ad udication. 1933 Cal 495 (2) 
(496) [AIR V 20] (DB). 

[See also 1910 Sind 73 (74) [AIR V 3] : 9 
Sind L R 181. (Case decided under Act of 
19 °7.)] 

[4] A composition between an insolvent and 
his creditors and a sale of an insolvent’s 
assets by the official a c signee are two distinct 
things and should be kept distinct. When the 
two are combined the issue becomes neces¬ 
sarily doubtful. 1937 Mad 962 (964) [AIR V 
24] : ILR (1938) Mad 426 vDB). 

[5] Proposal in S. 38 is general proposal 
to satisfy debts of all creditors and not merely 
disputing validity of debts of particular cre¬ 
ditors. 1920 All 301 (302) [AIR V 13]. 

61 Agriculturists who were declared in- 
so vents are ‘debtors’ even though their lands 
are exempt from sale and attachment by 
reason of a special enactment and therefore 
cannot be taken into account under S. 28 in 
insolvency proceedings. Therefore such per¬ 
son coula apply to the Debt Conciliation 
Board set up under the Punjab Relief of In¬ 
debtedness Act for the settlement of his debts 
even after he is adjudicated insolvent. 1937 


Lah 680 (081) [A I R V 24] : I L R (1938) 

Lah 120. , , . 

[7] Section 48 of the Bombay Agricultural 

Debtors Relief Act does not mean that all the 
provisions of the Provincial Insolvency Act 
should apply in the insolvency under the 
Bombay Act. An insolvency under the 
Bombay Act is an entirely different insolvency 
from an insolvency under the Provincial In¬ 
solvency Act. An insolvent under the Bombay 
Act has therefore no right to propose a com¬ 
position scheme under S. 38 of the Centra, 

Act. (’54) 50 Bom L R 1111 (1113). 

[8] Advocate who was suspended under 
Lahore High Court Rules and Orders on be- 
coming insolvent applying for discharge. At 
the hearing petitioner offering to deposit 
Rs. 20 with the official receiver every month 
and that in default he should be disallowed 
from practice — Official receiver agreeing the 
Court passing orders in those terms — Reia. 
that the order was wrong and the correct 
procedure would have been to annul the a - 
judichtion and re adjudge him an insolven 
if-he failed to carry out the terms of the com¬ 
promise. 1939 Lah 495 (490) [AIR V 26]. 

[9] Death of debtor pending petition tor 
adjudication — Adjudication ordered subse- 
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"Section 38 — Note 1 (contd.) 

►quently—Legal representatives of debtor can 
^nter into a composition with the creditors. 
1941 Nag 238 (238, 239) [AIR V 28] : I L R 
(1942) Nag 710. 


Assignment of property to trustees 

[10] One method of arrangement of an in¬ 
solvent debtor’s affairs is an assignment of the 
debtor’s property to a trustee for realisation 
and distribution of the proceeds rateably 
amongst all the creditors, or amongst those 
who assent to and take the benefit of the 
assignment. The assignment is the voluntary 
act of the arranging debtor and binds only 
those creditors who in writing or otherwise 
expressly or impliedly assent to it. 1938 Lab 
769 (771) [AIR V 25] (DB) * (’001 8 Bom 
HC.R (AC) 245 (249) (DB). (A creditor who 
has not signed the trust deed is also bound by 
it (case under the old law.)) 


[11] Where a trust is created by the debtor, 
the trustee is an agent only under a revoc¬ 
able authority until the deed of assignment 
had been executed or come to the knowledge 
of the creditors. When the instrument ex¬ 
presses that the arrangement was with the 
creditors generally, or with all those who 
assent to it, any creditor who either actually 
or by his conduct assents to it can take the 
benefit of the arrangement even though he 
has not signed it. The Court can allow in 
some cases a creditor to come in even though 
he did not within proper time accede to the 
arrangement. Any creditor who is entitled to 
benefit under the scheme cannot take any step 
inconsistent with it and on doing so will 
become liable to be excluded from the bene¬ 


fits. 1938 Lah 769 (772) [AIR V 25] (DB). 

[12] A bona fide assignment by a debtor of 
his entire property for the benefit of his credi¬ 
tors divests him of any interest which can be 
the subject of attachment subsequently issued 
in execution of a decree against such debtor 
until the trusts of the deed of assignment have 
been carried out. 1927 Sind 78 (83) [AIR 
V 14] : 22 Sind L R 1. 

[13] Official assignee who having become 
functus officio on the property of insolvent 
vesting in trustees under S. 38 withdrawing 
from pending suit for cancellation of a trans¬ 
fer — Trustees cannot claim to be made his 
legal representatives and ask for restoration 
of the suit. 1934 Pesh 89 (90) [AIR V 21] 
(DB). 


Acceptance by creditors 

[14] Unless the majority in number and 
three-fourths in value of all the creditors 
have accepted the proposal it cannot be said 
that the proposal has reached the stage of 
agreement or a composition so as to become a 
proposal before the Court for its considera¬ 
tion or acceptance. 1936 All 102 (103, 104) 
[AIR V 23] : 58 All 655 (DB). 

[15] Even where there is consent of the 
creditors the Court must exercise its judicial 
discretion before approving a scheme. The 
wishes of the creditors though an important 
matter that should be taken into considera¬ 
tion are not to be taken as conclusive so as to 


relieve the Court of its responsibility while 
passing the order, approving the scheme or 
otherwise to see that the order is supported 
by evidence on record and that the scheme is 
for the general benefit of the creditors of the 
insolvent. 1931 Mad 344 (346) [AIR V 181 • 
54 Mad 823 (DB) * 1916 Cal 178 (180) [AIR 

V 3] (DB). (Case under Act of 1907.) 

[16] Absence of objection by creditors to 
proposal by insolvent and acceptance by 
receiver — No presumption as to acceptance 
by creditors. 1926 Lah 87 (88) [AIR V 13]. 

[17] Before a composition scheme is sanc¬ 
tioned or details as to the persons who are 
preferential creditors settled, the preferential 
claims should be inquired into and decided. 
1943_ Sind 76 (77) [AIR V 30] : ILR (1943) 
Kar 506 (DB). (Debtor commission agent — 
Goods sold before insolvency — Owner of 
goods does not become preferential creditor 
for price.) 

[18] Scheme of composition is not binding 
on creditor who had no notice of it. 1944 
Mad 414 (2) (414, 415) [AIR V 31] : ILR 
(1945) Mad 184 (DB) * 1944 Mad 327 (329) 
[AIR V 31]. (Creditor who had no notice of 
composition scheme has to bring his case 
under S. 38 (4).) 

[19] A scheme of composition under S. 38 
imposing an obligation upon one creditor to 
give up his claim against another creditor 
cannot under S. 39 be binding upon the credi¬ 
tor who did not consent to the scheme. 1942 
Mad 345 (346; [AIR V 29] (DB). 

[20] A secured creditor is unaffected by any 
composition scheme unless it is approved of 
by Court and consented to by him. ^21) 63 
Ind Cas 895 (896) (DB) (Cal). 

[21] Where a proposal for composition has 
not been duly accepted by the creditors under 
S. 38 (2), Provincial Insolvency Act, it is 
open to the Court to approve the proposal 
under S. 38 (7). 1941 Nag 355 (357) [AIR 

V 28] : ILR (1941) Nag 764 (DB). 

[22] Scheme of arrangement proposed by 
insolvent can be rejected by Court, although 
three-fourth of creditors are in its favour. 
1915 Oudh 173 (174) [AIR V 2] : 18 Oudh 
Cas 125 (DB). (Case decided under Act of 
1907.) 

[23] Receiver and secured creditors of 
insolvent referring matter to arbitration. 
Arbitrators directing receiver to sell and 
realise through Court ancestral and revenue 
paying properties of insolvent— Held secured 
creditors are not prevented from acting ac¬ 
cording to award—Better way held would be 
to discharge the insolvent and deal with the 
property outside insolvency jurisdiction — 
Receiver ceases to be receiver and becomes a 
person in whom the property is vested for the 
purpose of selling according to the terms of 

the award. 1926 All 501 (505) [AIR V 13] : 48 
All 475 (DB). 

Appeal 

[24] Appeal against orders under S. 38—See 
notes on S. 75. 
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39. Order on approval. 

If the Court approves the proposal, the terms shall be embodied in an order 
of the Court, and a [* * *] the order of adjudication shall be annulled, and the 
provisions of section 37 shall apply, and the composition or scheme shall be- 
binding on all the creditors b [so far as relates to any debt due to them from the 
debtor and provable under this Act]. 

[al The words “the Court shall frame a schedule in accordance with the provisions of 
section 33” were omitted by the Provincial Insolvency (Amendment) Act, 1935 (X of 
1935), S. 2. [b] Substituted for “entered in the said schedule so far as relates to any 

debts entered therein”, ibid. 

[P. I., 1907—S. 27 (7); P. T. I., 1909-S. 30.] 


4-0. Power to re-adjudge debtor insolvent. 

If'default is made in the payment of any instalment due in pursuance of the 

composition or scheme, or if it appears to the Court that the composition or 
scheme cannot proceed without injustice or undue delay, or that the approval 
of the Court was obtained by fraud, the Court may, if it thinks fit, re-adjudge 
the debtor insolvent and annul the composition or scheme but without pre¬ 
judice to the validity of any transfer or payment duly made or of anything, 
duly done under or in pursuance of the composition or scheme. When a 
debtor is re-adjudged insolvent under this section, all debts provable in other 
respects which have been contracted before the date of such re-adjudication 

shall be provable in the insolvency. 

[P. I., 1907—S. 27 (8); P. T. I., 1909-S. 31]._ 


Section 39 — Note 1 

[11 Section 39 deals essentially wi*h proce¬ 
dure and prescribes as to what should be done 
when an application for composition is 
presented to the Court- The section itself does 
not confer any right of action. Therefore 
since S. 39 dealt only with procedure the 
amended section will apply to proceedings 
pending at the time it came into force. 1942 

Mad 474 (477) [AIR V 29]. 

[2] Section 39 expressly provides that the 
Court has to make an order annulling the 
order of adjudication and that provision is 
mandatory. Where therefore although the 
Court gave sanction to the composition, there 
was no order made by the Court annulling 
the order of adjudication, S. 37 will not apply 
and if S. 37 does not apply, it is obvious 
that the insolvency continues. 1956 Bom 262 
(262, 263) [AIR V 43 C 111] (DB). 

[3] Debtor during insolvency proceedings 
applying for permission to mortgage property 
to petitioning creditor which was given — 
Parties not appearing on date fixed for hear¬ 
ing __ Court passing order filing proceedings 
as the parties did not appear Held the order 
did not amount to an order of annulment 
under S. 39. 1930 Nag 34 (35) [AIR V 17]. 

[4] On acceptance of proposal by Court, it 
does not become functus oificio, but retains 
control to see that composition is given effect 
to 1942 Mad 474 (477) [AIR V 29] * 1942 
Nag 97 (98) [AIR V 29] : ILR (1942) Nag 
732. (Court can execute its order without 
setting aside the order annulling adjudica- 

tion ) 

l °[5] Court can enforce liability of surety by 
passing an order for enforcing the surety 
bond even after annulment of the adjudica¬ 


tion under S. 39. 1936 Mad 424 (425) [AIR. 
V 23]. 

[6] The control that the Insolvency Court 
retains after orders under S. 39 are passed is 
in order to see that the composition is carried 
out and readjudge the debtor insolvent under 
S. 40 in certain circumstances. The control 
does not continue for all purposes excepting 
so far as it is necessary for the purposes of 
Ss. 37 and 40. The continuance of proceed¬ 
ings for this limited purpose cannot be said 
to mean that every section in the Act con¬ 
tinues to be applicable. 1935 Mad 929 (931) 
[AIR V 22] (DB). 

[7] A secured creditor is also bound by a 
composition of which the Court has approved 
irnso far as the balance of his debt is concerned 
after the realisation of his security. He can 
realise his security at any time but when 
there is deficiency he can get payment only 
on the basis of the composition because the 
unsatisfied portion of the debt is ‘provable 
in the Insolvency Court in the absence of an 
unconditional order of discharge. 1947 Mad 
300 (303) [AIR V 34 C 1461 : ILR (1947) Mad 
798 (FB). 


Section 40 — Note 1 

[1] On an application for re-adjudication 
after the annulment of the original adjudica¬ 
tion on account of the failure of a composi¬ 
tion scheme which intervened, it is not 
incumbent upon the petitioning creditors to 
satisfy the requirements of S. 9.1953 Mad 375 
(375) [AIR V 40 C 133]. 


[The] Provincial Insolvency Act, 1920 


[s 41 N 1.2] 355 


Discharge 

41. Discharge. 

(1) A debtor may, at any time after the order of adjudication and shall, 
within the period specified by the Court, apply to the Court for an order of 
discharge, and the Court shall fix a day, notice whereof shall be given in such 
manner as may be prescribed, for hearing such application, and any objections 
which may be made thereto. 

(2) Subject to the provisions of this section, the Court may, after considering 
the objections of any creditor and, where receiver has been appointed, the 
report of the receiver— 

(a) grant or refuse an absolute order of discharge ; or 

(b) suspend the operation of the order for a specified time ; or 

(c) grant an order of discharge subject to any conditions with respect to any 

earnings or income which may afterwards become due to the insolvent, 
or with respect of his after-acquired property, 
fp. I., 1907—S. 44 (1), (2); P.T.I., 1909-Ss. 38 (1); 40.] 


SECTION 41 — SYNOPSIS 

1. Scope and object. 

2. ’“Shall, within the period specified by 

the Court, apply.” 

3. Notice. 

4. Fresh application after refusal of prior 
application. 

5. Absolute discharge. 

6. Suspension of order. 

7. Conditional discharge. 

8. Effect of order of discharge. 

9. Ground for refusal. 

10. Appeal and revision. 

1. Scope and object. — [1] The object 
underlying the section is.that the debtor on 
giving up the whole of his property shall be 
a free man again able to earn his livelihood 
and having the ordinary inducement to indus¬ 
try. 1930 All 471 (472) [A I R V 17] : 52 All 
385 (DB). 

[2] If a Court, on application by the in¬ 
solvent for discharge, refuses an absolute 
discharge under S. 41 (2) (a) it should then 
consider the possible application of cl. (b) 
or (c) or both and pass an order accordingly. 
It is not proper for the Court to merely refuse 
to grant an absolute discharge without speci¬ 
fying any further conditions and without 
settling the future position ol the insolvent. 

1941 Pat 285 (286) [AIR V 28] (DB) * 1960 
Madh Pra 204 (Pr 10) [AIR V 47 C 100] (DB)* 
1935 Lah 919 (920) [AIR V 22]* 1934 Lah 109 
(110) [AIR V 21] * 1939 Oudh 129 (130) [AIR 
V 26]: 14 Luck 442 (DB). 

[3] Insolvent spending excessively on deaths 
and marriages—Very small fraction of debt 
could be paid from sale proceeds of his estate 
—Although he cannot be granted absolute 
discharge under S. 42 (a) Court can neverthe¬ 
less pass order of suspension under S. 41(2)(b) 
or pass conditional order under S. 41 (2) (c). 
1929 Lah 281 (282) [AIR V 16]. 

[4] The provisions in S. 41 (2) (a), (b) and 
(c) are strict alternatives and a mixed order 
combining the kinds of order contemplated 
in several sub-sections is not permissible. 1944 


Mad 16 (17) [AIR V 31] * 1946 Nag 111 (111) 
[AIR V 33 C 27] : ILR (1945) Nag 878. 

[But see 1917 All 435 (435) [AIR V 4] (DB). 
(Under S. 44 (5) of the Act of 1907 power of 
suspending and of attaching conditions to 
insolvent’s discharge may be exercised con¬ 
currently—See now S. 42 (3) of the present 
Act).] 

[5] Where an order is passed directing in¬ 
solvent to pay certain amount every month 
and to apply for discharge after one year, the 
order imposes conditions but does not grant 
any discharge, subject to those conditions and 
consequently, does not come within any of 

the clauses of S. 41. 1933 Sind 151 (151) [AIR 

V 20] (DB). 

[6] In application under S. 41, the Court 
has no power to order annulment of adjudica¬ 
tion. 1935 Mad 646 (646) [AIR V 22] (DB). 

2. “Shall, within the period specified 
by the Court, apply”. — [1] The debtor has 
complete discretion to apply when he likes 
provided lie applies within the period speci¬ 
fied by Court. 1927 Oudh 500 (507) [AIR 

V 14] : 2 Luck 757 (DB). 

[2] “Shall” inS.41 imposes duty upon the 
insolvent, breach of which involves conse¬ 
quences pointed out in S. 43. 1927 Oudh 506 
(507) [AIR V 14] : 2 Luck 757 (DB). 

[3] Failure to file talbana by insolvent ap¬ 
plying for order of discharge within time is 
no failure to apply for discharge. 1930 Oudh 
474 (475) [AIR V 17] (DB). 

[4] Application for discharge — Failure to 
give talbana to unscheduled creditors who 
are not necessary parties or to bring their 
representatives on record does not result in 
annulment of adjudication. 1937 Lah 752 
(752) [AIR V 24]. 

[5] An insolvency petition which stood 
adjourned for hearing to 22-1-1920 was 
advanced to 22-12-1925 and ^disposed of by 
the Court without notice to the insolvent. The 
insolvent applied for discharge within six 
months from 22-1-26. The Court dismissed 
the application for discharge as out of time 
and annulled the adjudication. The applica¬ 
tion was subsequently restored. Held that the 
Court was not wrong in exercising its inherent 
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power to set right a mistake made in passing 

the annulment order. 1934 Mad 31 (31) [AIR 

V 21] (DB). 

[6] Time not stated in adjudication order— 
Addendum specifying time added Addendum 
cannot be considered as part of order and no 
order annulling adjudication can be passed for 
failure to apply within time specified in 
Addendum. 1920 Lah 24 (25) [AIR V 13]. 

[7] In the case of a debtor who had been 
declared insolvent alter his death and whose 

minor sons were brought on the record, the 

minor sons can ask the Court for a discharge. 

1935 Lah 935 (935) [AIR V 22]. 

[8] Starting point of limitation for appli¬ 
cation for discharge is the date of order of 
appellate Court, if there was any appeal or of 
the date of order of High Court in revision if 

any. 1941 Oudh 308 (309, 310) [AIR V 28] 

(DB). r n , 

19] As to the power of Court to extend the 
time fixed by it for applying for discharge. See 
Ss. 27 and 43 and notes thereunder. 

[10] The provisions of S. 171, Companies 
Act, are very wide and though an application 
for discharge may not start independent pro¬ 
ceedings, the section would require leave of 
the High Court even for the continuation of 
insolvency ’proceedings already taken. (’37) 

39 Pun L R 717 (717). 

3. Notice.—[1] The provision as to issue 
of notices on creditors is prescribed primarily 
in order to afiord them reasonable opportu¬ 
nity to appear at time of hearing of applica¬ 
tion for discharge. 1939 Cal 490 (492) [AIR 
v 26]. 

2] Omission to give notice as required by 
sub-section (1) is not an irregularity if none of 
the creditors had proved his debt. Notice 
should be given only to those creditors who 
have proved their debts. 1939 Nag 103 (105) 
[AIR V 26] : ILR (1939) Nag 478. 

[3] Though under S. 41 the giving of notice 
to a creditor is peremptory, its absence would 
not invalidate the order of discharge espe¬ 
cially when the creditor has filed a review 
petition against the order of discharge on the 
ground of absence of notice to him and that 
petition has been dismissed and the discharge 
order has become final. (’56) 1956-1 Mad L 
Jour 527 (529). 

[4] Order suspending discharge for fixed 
period— Application for final discharge after 
expiry of fixed period—Notice to creditors is 
not necessary as final discharge could be 
granted even without application. 1931 Rang 
188 (189) [AIR V 18] (DB). 

4. Fresh application after refusal of prior 
application. — [1] Where an application for 
discharge made within the period specified in 
the order of adjudication has been refused, 
the insolvent is not precluded from making 
a further application for discharge and so 
remain undischarged insolvent for his life. 

1930 All 471 (473) [AIR V 17] : 52 All 385 

(DB) (Per Mukerye J —No second applica¬ 
tion is contemplated by law.) * 1939 Lah 432 
(433) [AIR V 201 * 1932 Lah 478 (479) [A I R 

V 19] * 1931 Luh 672 (672) [AIR V 18]* 1928 


Mad 609 (610) [AIR V 15] * 1925 Mad 915 
(915) [AIR V 12] (FB). 

5. Absolute discharge.—[1] Before order¬ 
ing final discharge, examination of insolvent 
is necessary to enable Court to satisfy itself 
as to certain facts mentioned in S. 42. 1929 
Cal 576 (570) [AIR V 16] (DB). 

[2] Section 41 (2) (a) contemplates only an 
order either granting or refusing an absolute 
order of discharge as distinguished from con¬ 
ditional order and does not contemplate an 
order absolutely granting or refusing for ever 
the discharge asked so as to preclude a fresh 
application. Hence an order refusing dis¬ 
charge absolutely was held to be order refus¬ 
ing to make absolute order of discharge. 1931 
Cal 392 (393) [AIR V 18] (DB). 

[3] An absolute discharge can be granted 
when the Court is satisfied that the insolvent 
has placed all his property within the control 
of the official receiver. 1943 Mad 26 (27) [AIR 

V 30] : ILR (1943) Mad 213 (DB). 

4] Order granting absolute discharge—In- 
so vency Court cannot invoke inherent power 
to revoke its own order under S. 151, Civil 

P. C. 1940 Rang 150 (156) [AIR V 27] : 1940 
Rang L R 392 * 1916 Sind 70 (70) [AIR V 3] : 
9 Sind L R 132. 

[5] Death of insolvent is no bar to the 
Court suo motu granting an order of discharge 
of the deceased insolvent when other condi¬ 
tions required by the Act are fulfilled. Even 
otherwise automatic discharge can occur when 
the insolvency proceedings finally terminate. 
But mere death does not bring about auto¬ 
matic discharge and the insolvency proceed¬ 
ings do not terminate. Creditors can prove 
their debts even after the death of the insol¬ 
vent till unconditional discharge order is 
passed. 1957 Mys 3 (Prs 12, 13) [AIR V 44 
C 2] : ILR (1956) Mys 209 (DB). 

6. Suspension of order. — [1] Operation 

of order of discharge can only be suspended 
after order has come into existence. 1939 Mad 
890 (891) [AIR V 26]. , . . 

[21 The suspension order contemplated in 
Cl. (b) is of an absolute order of discharge 
and that too is to be required to be made for 
specified time. 1940 Nag 111 (111) [AIR V 33 
C 27] : ILR (1945) Nag 878. 

[3] Order directing that insolvent’s dis¬ 
charge should be suspended until such time as 
his scheduled debts are fully paid is one with¬ 
out jurisdiction. 1939 Lah 183 (184) [AIR 

V 20] : ILR (1939) Lah 429 (DB). 

[4] An order postponing the discharge ot 

an insolvent till he paid eight annas in the 
rupees, is not warranted by the provisions ot 
the Provincial Insolvency Act as the . s “ 
charge is not suspended for a specified tune 
but for an indefinite length of time. 1944 Cal 
03 <63 04» [AIR V 31] DB). ., , 

[5] Period for which discharge should be 
suspended as punishment for insolvent s mis¬ 
conduct in incurring debts beyond his means 
is not to be measured by amount of his debts. 

1920 Cal 529(530) [AIR V 13]. 

[0] Order of absolute discharge though 
suspended for a time, has the effect of ending 
the insolvency proceedings on the expiry o. 
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the time and cannot be revived again. 1935 

All 272 (273) [AIR-V 22]. 

[7] Where in a case all that is alleged is 
rash and hazardous business and there is no 
allegation or proof of any dishonest conduct, 
and bearing in mind the object of Bankruptcy 
Laws that the debtor on giving up whole of 
his property should be a free man again able 
to earn nis livelihood, then it is pre-eminently 
a case where the Court should direct suspen¬ 
sion of the order of discharge. 1960 Madh 
Pra 204 (Pr 13) [AIR V 47 C 100] (DB). 

7. Conditional discharge.—[1] Section 41 
gives Court discretion to impose conditions 
for payment of balance of liabilities of insol¬ 
vent which 'will bind the insolvent after dis¬ 
charge. 1928 Oudh 203 :(264) [AIR V 15] : 3 
Luck 588 (DB). 

[2] An order of discharge subject to a con¬ 
dition in regard to after-acquired property 
gives the creditor a right to proceed against 
such property when acquired by the insolvent 
even though the insolvency proceedings are 
concluded by such order. 1930 Rang 2 (4) 
[AIR V 23]. 

[3] An order of discharge subject to condi¬ 
tion that the insolvent shall pay any specified 
proportion of his debt is not proper. 1939 Mad 
890 (890) [AIR V 26] (DB)* 1929 Lah 461 
(401) [AIR V 10]* 1937 Lah 304 (305) [AIR 

V 24]. (Proper order to pass would be one 
asking him to pay a proportion of his monthly 
income for a fixed period and that any pro¬ 
perty acquired by him during this period 

• shall also vest in the official receiver.) 

[4] Under S. 41 (2) (c) the Court can grant 

an order of discharge subject to any condi¬ 
tions regarding earnings or income which 
may afterwards become due to the insolvent 
or as regards the after-acquired property of 
the insolvent. 1940 Nag 111 (111) [AIR V 33 
C 27] : ILR (1945) Nag 878. (Court cannot 
impose condition in respect of property then 
vested in Court.)* 1932 Cal 023 (624) [AIR 

V 19] (DB) * (’ll) 7 Nag L R 19 (19). 

[5] While discharging an insolvent, Court 
can impose a condition that debtor shall 
hand over to Official Receiver all assets which 
he might inherit from his father. 1934 Lah 
059 (059) [AIR V 21]. 

[0] An order' that the insolvent should 
deposit in Court all his subsequent earnings 
should not be passed when there is no evi¬ 
dence to show that the insolvent has acquired 
or likely to acquire any property or income 
since his insolvency. Such order is not of any 
value to creditors and moreover has the effect 
of making the insolvent inactive. 1939 Rang 
58 (59) [AIR V 20] (DB). 

[7] A conditional order of discharge should 
be, as far as is reasonable, for the benefit of 
the creditors. An order directing insolvent to 
pay a certain sum monthly for a period of 
30 years is improper. 1931 Lah 591 (592) 
[AIR V 18]. 

[8] A discharge subject to condition that 
the insolvent remains liable for debts incurred 
before insolvency defeats the object of adjudi¬ 
cation and would amount to a refusal to grant 


a discharge. 1939 Bom 344 (344) [AIR V 20] : 
ILR (1939) Bom 493. 

[91 As regards the grant of conditional dis¬ 
charge in favour of an insolvent where he 
has given up all his property for the benefit 
of the creditors and nothing is left with him, 
it is futile to impose such a condition where 
what the insolvent earns is barely sufficient 
for the maintenance of his family and practi¬ 
cally nothing is left for payment to the credi¬ 
tors and there are not reasonable prospects of 
his coming by any property from any other 
source. 1960 Madh Pra 204 (Pr 11) [AIR V 47 
C 100] (DB). 

[10] Discharge conditional on furnishing 
security for deterred dower is invalid—Insol¬ 
vent should be granted absolute discharge. 

1919 Lah 139 (140) [AIR V fl]. 

[11] A conditional order of discharge does 
not preclude a creditor from proving his debt 
in insolvency so long as assets remain to be 
distributed and no injustice is done to third 
party. 1925 Pat 438 (440) [AIR V 12] : 4 Pat 
128 (DB). 

[12] Where Court refuses insolvent his dis¬ 
charge and at the same time directs him to 
pay certain amount to receiver until he had 
paid all his debts, his order is illegal. 1930 
Rang 220 (230) [AIR V 17] (DB). 

[13] There is no provision in the Provincial 
insolvency Act for annulling an adjudication 
in case the conditions imposed in the condi¬ 
tional order of discharge are not complied 
with, and such a provision cannot therefore 
be legally inserted in the conditional order 
of discharge. 1944 Mad 16 (17) [AIR V 311. 

[14] An order of conditional discharge 
operates immediately but does not terminate 
the insolvency proceedings. Hence the Court 
can vary the conditions imposed by it though 
it has no power to revoke the order of dis¬ 
charge. 1942 Lah 240 (242, 243) [AIR V 29] : 
ILR (1943) Lah 520 (DB). 

[15] The effect of the order of conditional 

discharge under S. 41 (2) (c) is that subject to 
the conditions laid down in the order the 
insolvents are free men after the order of 
discharge. They are not bound by the debts 
incurred by them or proved against them up 
to the date of discharge. But they do not get 
back the property which has vested in the 
official receiver. 1957 All 262 (Pr 8) [AIR 
V 44 C 77]. , , , 

[10] The Court granted absolute discharge 
to the insolvent under S. 41 in order to enable 
him to take advantage under U. P. Encum¬ 
bered Estates Act. The Judge, bearing in mind 
the interests of the creditors, ordered the 
insolvent to include in his application under 
the Encumbered Estates Act, all debts which 
had been proved in the insolvency proceedings 
and had not been discharged Held that the 
effect of the absolute order of discharge being 
to release the insolvent from all the debts that 
were provable in the insolvency no procee¬ 
dings under the Encumbered Estates Act, 
could properly be taken to liquidate these 
debts. Consequently, the order of discharge 
ought not to be allowed to stand. 1937 Oudh 
450 (451) [AIR V 24] (DB). 
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[17] The debtor executed a release of his 
share in Tavazhi properties to his sister before 
applying for adjudication. The Tavazhi was 
undivided at that time and the transfer was 
absolutely inoperative. The property belong¬ 
ed to the Tavazhi and the debtor’s mother 
was alive on the date of the transfer so that 
he could not ask for partition — Held , even if 
the debtor had no transferable share in Tava¬ 
zhi properties on the date of his adjudication, 
he would have obtained a share after the life 
time of his mother. In such a case it was open 
to the Court to make the discharge condi¬ 
tional and to direct that such share when 
acquired should vest in the Official Receiver. 
Further, the Madras Marumakkattayam 
(Amendment) Act (XXVI of 1958, Kerala) had 
conferred a right to enforce partition even 
during the mother’s life-time. It was there¬ 
fore clear that the debtor’s share in his Tava¬ 
zhi properties should vest in the Official 
Receiver for the benefit of his creditors. 1959 
Ker 376 (Prs 2, 3) [AIR V 46 C 129] : ILR 
(1959) Ker 27. 

8. Effect of order of discharge.—[1] An 
order of discharge does not necessarily put an 
end to the insolvency proceedings and the 
Insolvency Court has jurisdiction to give 
directions as to distribution of assets among 
the creditors. 1931 Lah 725 (725) [AIR V 18] 
* 1937 Rang 276 (277) [AIR V 24j : 14 Rang 
704 (DB) * 1929 Rang 168 (169) [AIR V 16] : 

7 Rang 126 (DB). (A I R 1925 Rang 105, 
Foil.) 

12] Ordinarily speaking, insolvency pro¬ 
ceedings would not terminate until there has 
been a discharge of the insolvent, but the 
matter is otherwise where the insolvent is 
dead. In such a case there is an automatic 
discharge of the insolvent and where the pro¬ 
perty has been distributed prior to his death, 
the proceedings must automatically be held 
terminated. 1933 Lah 997 (998) [AIR V 20]. 

[3] An order of annulment does not amount 
to a discharge of the insolvent which has the 
effect of wiping off all the debts of the insol¬ 
vent provable in insolvency. 1929 Mad 157 
(164) [AIR V 16] (DB). 

[4] An order granting absolute discharge 
comes into operation at once. If the discharge 
is suspended, then obviously it does not come 
into operation at once but it does automati¬ 
cally come into operation at the end of the 
specified time. 1942 Lah 240 (242) [AIR 
V 29] : ILR (1943) Lah 526 (DB) * 1935 All 
272 (273) [AIR V 22]. (Suspension of order 
till sale of insolvent’s property — Sale held— 
Insolvency proceedings are terminated and 
cannot be revived again.) 

[51 The administration of insolvency comes 
to an end by absolute order of discharge. 1943 
Mad 26 (28) [AIR V 30] : ILR (1943) Mad 213 
(DB). 

[6] The granting of absolute discharge has 
no immediate effect upon any proceedings 
which may be pending under either S. 53 or 
S. 54 whether in the Insolvency Court itself 
or in Court of appeal and such proceedings 
can be continued unless a contrary order is 


passed by the Insolvency Court. 1943 Mad 
644 (644, 645) [AIR V 30]. 

[7] The fact that a private creditor could 
not prove his debt on account of the failure 
of the Court to frame rules under S. 79 cannot 
override the provisions of law which exempt 
an insolvent from liability of his debts prior 
to the date of his insolvency on his obtaining 
a discharge. 1932 Sind 39 (40) [AIR V 19]: 25 
Sind L R 422 (DB). 

[8] Order of discharge does not operate to 
divest Official Receiver of property—Receiver 
closing or abandoning administration — Pro¬ 
perty may be deemed to have reverted to in¬ 
solvent. 1961 Andh-Pra 219 (Pr 19) [AIR V 48 
C 55]*.(DB). 

[9] An order of discharge does not revest 
property. 1937 Sind 306 (308) [AIR V 24]: 31 
Sind L R 506 (DB). (AIR 1936 Cal 434, Foil.) 

[10] Upon adjudication of a person all his 
property including his interest in an undivid¬ 
ed joint family property, wherever situated, 
vests in the Court and unless there is an an¬ 
nulment order the interest does not come 
back to him upon his discharge and he has 
no right to demand partition of his interest in 
the joint family property. (’50) 3 Sau L R 52 
(54) (DB). 

[11] Mortgage by undischarged insolvent— 
Subsequent discharge — Property revests in 
mortgagor — Mortgagee can enforce mortgage 
by sale. 1933 All 449 (451) [AIR V 20] : 55 
All 503 (DB)*1934 Lah 809 (811) [AIR V 21]: 
16 Lah 392 (DB). 

[12] A discharge granted under the Bank¬ 
ruptcy Law of a foreign country or of British 
Colony such as Ceylon where the debt or 
liability has been contracted is valid dis¬ 
charge therefrom in British India. The fact 
that the debt is to be paid in British India 
does not affect its validity. 1920 Mad 934 
(935, 936) [AIR V 7] (DB). 

[13] See also Notes under S. 44. 

9. Ground for refusal. — [1] The Court 
has got the power under S. 41 (2) clause (a) to 
refuse absolute discharge in appropriate cases. 
Section 42 mentions circumstances on proof 
of which the Court shall refuse absolute dis¬ 
charge. This may mean that the Court might 
grant discharge subject to conditions or 
suspend the order of discharge in appropriate 
cases. But from this it does not follow that 
the Court has no power at all to refuse ab¬ 
solute discharge so as to leave the insolvent 
an undischarged insolvent for life. 1956 
Madh-B 254 (Pr 6, 7) [AIR V 43 C 98] (DB). 

[2] The fact that a suit is pending against 
receiver should not alone prevent Court from 
granting application for discharge. 1931 Lah 
725 (725) [AIR V 18]. 

[3] Absolute refusal to grant discharge on 

the ground that a suit had been filed to have 
it declared that the insolvent still owns con¬ 
siderable property is not justifiable. 1939 
Oudh 129 (130) [AIR V 26] : 14 Luck 442 
(DB). y' 

[4] Where an insolvent who has obtained 
an order of unconditional discharge paying 
virtually nothing to his creditors although 
hjs assets were nil and there was a finding 
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42m Cases in which Court must refuse an absolute discharge. 

(l) The Court shall refuse to grant an absolute order of discharge under 
section 41 on proof of any of the following facts, namely :— 

(a) that the insolvent's assets are not of a value equal to eight annas in the 
rupee on the amount of his unsecured liabilities, unless he satisfies the 
Court that the fact that the assets are not of a value equal to eight 
annas in the rupee on the amount of his unsecured liabilities has arisen 
from circumstances for which he cannot justly be held responsible ; 

(b) that the insolvent has omitted to keep such books of account as are 
usual and proper in the business carried on by him and as sufficiently 
disclose his business transactions and financial position within the three 
years immediately preceding his insolvency ; 


Section 41 — Note 9 ( contd .) 
that his debts were contracted recklessly, 
again presents an application for adjudication 
twenty-eight months later and it is found, he 
has incurred his debts recklessly, the case is 
one in which it is the duty of the Court to 
refuse a discharge, 1936 Rang 412 (412, 413) 
[AIR V 23], 

[5] Where the conduct of the petitioner 
insolvent is not bona fide in that he had sold 
all his assets before filing the insolvency peti¬ 
tion and had failed to produce account books 
and there is nothing to show that conditions 
if imposed will be complied with, the Court 
is justified in refusing to grant an absolute 
discharge. 1956 Madh-B 254 (Pr 9, 11) [AIR 
V 43 C 98] (DB). 

[6] Where the Court cannot grant absolute 
discharge without any condition nor does it 
find room or justification for imposing condi¬ 
tions with an expectation that the same will 
be complied with, there is no other course 
but to refuse absolute discharge. 1956 Madh- 
B 254 (Prs 9, 11) [AIR V 43 C 98] (DB). 

[7] Debtor executing release deed of his 
share in Tavazhi property to sister before 
applying for adjudication — Transfer inopera¬ 
tive, tavazhi being undivided — Debtor’s 
mother being alive, debtor not competent to 
ask for partition — Debtor, as member of 
Tavazhi had definite alienable share in 
the property—This is a valid ground for 
refusing discharge. 1959 Ker 376 (Prs 2, 3) 
[AIR V 48 C 129] : ILR (1959) Ker 27. 

[8] See also notes under S. 42. 

10. Appeal and revision.—[1] A creditor 
has a right of appeal from an order of dis¬ 
charge. 1937 Oudh 450 (451) [AIR Y 24] (DB). 

[2] A creditor is not debarred from appeal¬ 
ing against an order of conditional discharge 
merely because he has taken out money depo¬ 
sited in Court in pursuance of Court’s order. 
1926 Cal 529 (529; [AIR V 13] (DB). 

[3] An-order dismissing an application for 
review of an earlier conditional order allow¬ 
ing the insolvent’s prayer for an order of dis¬ 
charge is not appealable. 1900 Ker 146 (Pr 1) 
[AIR V 47 C 681 (DB). 

[4] No second appeal is competent from an 
order refusing discharge. 1934 Lah 198 (198) 

[AIR V 21]. 

[5] Appeal from refusal of discharge — 
Death of one creditor during pendency of 
appeal—Heirs not impleaded — Appeal abates 


as a whole unless the receiver in insolvency 
representing all parties concerned is on record. 

1935 Cal 644 (044) [AIR V 22] (DB). 

[6] Order refusing discharge — Appeal 
Death of one creditor but his heirs not sub¬ 
stituted — Interest of heirs not affected by 
such non-substitution — Appeal is not incom¬ 
petent. 1939 Cal 490 (492) [AIR V 26]. 

[7] Where order in appeal is passed on 
points not taken in appeal, and is not sup¬ 
ported by evidence, revision lies. 1934 Lah 

198 (198) [AIR V 21]. f 

[8] Assets less than eight annas in the rupee 
— Refusal to grant absolute discharge — Dis¬ 
cretion of Court cannot be interfered with in 

revision. 1931 Lah 072 (672) [AIR V 18]. 

[9] The imposition of conditions bemg^ dis¬ 
cretionary with the Court the High Court 
will not interfere, unless it considers that 
those terms were grossly unreasonable. 1944 
Mad 10(17) [AIR V 31]. 

[10] Conduct of the insolvent* with respect 
to his trade or estate is mainly in the discre¬ 
tion of the Court. Appellate Courts will not 
lightly interfere with this discretion. 1934 

PC 1(2) [AIR V 21]. , , 

[11] The fact that the Courts below have 
passed concurrent orders of discharge is no 
bar to interference in revision in proper cases. 

1959 Ker 370 (Pr 5) [AIR V 40 C 129] : ILR 
(1959) Ker 27. 

[12] Conditional order of discharge — Con¬ 
current findings of facts that conditions of 
discharge have not been fulfilled must be 
accepted in revision. 1942 Lah 240 (241) [AIR 
V 29] : ILR (1943] Lah 526 (DB). 


SECTION 42 — SYNOPSIS 

1. Scope. 

2. Sub-section (1) (a). 

3. Sub-section (1) (b). 

4. Sub-section (1) (f). 

5. Sub-section (1) (h). 

6. Sub-section (I) (i). 

7. Sub-section (2). 

1. Scope. — [1] Court must grant abso¬ 
lute discharge, provided that insolvent pays 
eight annas in rupee and is not guilty of mis¬ 
conduct specified in S. 42 (6) to ( h ). 1939 Lah 
183 (183) [AIR V 20]: ILR (1939) Lah 429. 

[2] The provisions of S. 42 are imperative 
and the burden of proof lies on the insolvent, 
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(c) that the insolvent has continued to trade after knowing himself to be* 
insolvent ; 

(d) that the insolvent has contracted any debt provable under this Act 
without having at the time of contracting it any reasonable or probable- 
ground of expectation (the burden of proving which shall lie on him) 
that he would be able to pay it ; 

(e) that the insolvent has failed to account satisfactorily for any loss of 

assets or for any deficiency of assets to meet his liabilities ; 

(f) that the insolvent has brought on, or contributed to, his insolvency by 
rash and hazardous speculations, or by unjustifiable extravagance in 
living, or by gambling, or by culpable neglect of his business affairs ; 

(g) that the insolvent has, within three months preceding the date of the 

presentation of the petition, when unable to pay his debts as they 
became due, given an undue preference to any of his creditors ; 

(h) that the insolvent has on any previous occasion been adjudged am 
insolvent or made a composition or arrangement with his creditors ; 

(i) that the insolvent has concealed or removed his property or any part 

thereof, or has been guilty of any other fraud or fraudulent breach of 
trust. 


(2) For the purposes of this section, the report of the receiver shall be 
deemed to be evidence ; and the Court may presume the correctness of any 
statement contained therein. 

(3) The powers of suspending, and of attaching conditions to, an insolvent’s 
discharge may be exercised concurrently. 

[P. 1,1907 — S. 44 (3) to (5) ; P. T. I., 1909 — S. 39.] 


Section 42 — Note 1 (contdj 
and in the event of failure on his part to 
satisfy the Court in this respect, the Insol. 
vency Court has no jurisdiction to pass an 
order of discharge. 1937 Nag 37 (38) FAIR V 
24]: ILR (1937) Nag 401. 

.[3] Whether the Court shall grant or refuse 
an absolute order of discharge under S. 42 
must be determined with reference to the 
terms of the said section and an application 
for discharge cannot be rejected on grounds 
not indicated in or warranted by that section. 
Where the Court rejected an application for 
absolute discharge on the ground that the 
insolvent had got very extensive credit and 
had uttered a falsehood — Held, that these 
were not grounds for refusing absolute dis¬ 
charge. 1930 Mad 800 (800) [AIR V 23] (DB). 

[4] Insolvency Court has no jurisdiction to 
impose penalty on insolvent in shape of sus¬ 
pension from practice— Suspension is gover¬ 
ned by rules framed by High Court — Scope 
of rules cannot be extended by agreement of 
parties or by order of Court — Court dealing 
with application for discharge is bound to 
consider matters laid down in S.42 along with 
report of receiver — Court purporting to base 
its order on agreement between parties must 
follow procedure laid down in S. 38. 1939 
Lah 495 (490) [AIR V 20]. 

[5] Where a person is adjudged insolvent 
and directed to apply for his discharge within 
certain time, the delay in so applying is not 
one of the grounds specified in S. 42 at all for 
refusing to grant an absolute order of dis¬ 
charge. It may be a ground for annulling the 
adjudication. 1941 Pat 285 (280) [AIR V 28] 
(DB). 


[0] Though, while granting discharge, other 
circumstances can be taken into consideration,, 
it would be going too far to grant an absolute 
discharge on grounds that at the time of the 
transactions, the person was a young man of 
20 years of age or thereabouts and was carry¬ 
ing on business with his father which, in the- 
circumstances, was under his direction and 
control. 1930 Lah 381 (381) [AIR V 23] (DB). 

[7] Where the court cannot grant absolute 
discharge without any condition nor does it 
find room or justification for imposing condi¬ 
tions with an expectation that the same will be 
complied with, there is no other course but to 
refuse absolute discharge. 1950 Madh B 254 
(Pr 9, 11) [AIR V 43 C 98] (DB). 

[8] A Court should be very slow to inter¬ 
fere with the exercise by a Judge, in a matter 
of insolvency, of his discretion in granting an 
absolute discharge to the insolvent. But where 
the provisions of S. 42 have not been strictly 
followed but wrongly applied the discretion 
may be interfered with. 1946 Sind 150 (157) 
[AIR V 33 C 48]: ILR (1940) Kar 205. 

[9] On the refusal of an insolvent’s dischar¬ 
ge, his property which vested on adjudica¬ 
tion in the Court or a receiver, does not revest 
in the insolvent; and the insolvent can renew 
his application for discharge in case fresh* 
circumstances might justify nim in doing so* 
and the leave of the Court is necessary before 
any suit can be brought against the insolvent. 

1928 Rang 109 (110) [AIR V 15J: 0 Rang 27 
(DB). 

[10] Where the Court under the provisions* 
of S. 42 refuses the discharge of the insolvent, 
as far as that Court is concerned the proceed¬ 
ings have terminated. The insolvent is liable- 
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Section 42 — Note 1 (contdj 
to be arrested in execution of anv decree 
notwithstanding S. 28 (2). 1926 Rang 2 (3) 
[AIR V 13]: 3 Rang 492. 

2. Sub-section (1) (a). — H] Ordinarily, 
when an insolvent in India whose case is 
governed by the provisions of this Act, has 
aid up 8 annas in the rupee he is entitled to 
e free from the disabilities of an insolvent 
unless it is established that his case falls 
under the provisions of S. 42 (6) to (i). The 
removal of his disabilities as an insolvent 
need not be accompanied by an absolute 
acquittance in respect of the liabilities which 
he n as not discharged, for S. 41 gives to the 
Court a discretion similar to the discretion 
given in S. 20 of the English Act to impose 
conditions for the payment of the balance of 
the liabilities which will bind the insolvent 
after discharge. 1928 Oudh 203 (204) [AIR V 
15]: 3 Luck 588 (DB). 

[2] Absolute discharge cannot be granted 
where it has been found that the insolvent 
has no assets to meet his debts. He is responsi¬ 
ble for incurring debts in such circumstances 
and the purpose of keeping him an insolvent 
is to make plain to the world that his credit is 
gone so that he cannot cause loss to creditors 
in the future. His credit will return to some 
extent when he is discharged. That time will 
be postponed unless he pays 8 annas in the 
rupee. 1942 Nag 83 (83) LA I R V 29]: I L R 
(1942) Nag 714 (DB). 

[See also 1935 Lah 919 (919) [AIR V 22].] 

[3] Where insolvent’s assets are not of a 
value equal to 8 annas in rupee and insolvent, 
far from helping receiver to pay his debts 
obstructs him. Held, that it was improper to 
grant him a discharge. 1925 Oudh 112 (112) 
[AIR V 12]. 

[4] The provisions of S. 42 (1) (a), are im¬ 
perative and it is the duty of the Court before 
passing a final order of discharge to satisfy 
itself that the insolvent whose assets are not 
of a value equal to eight annas in the rupee 
on the amount of his unsecured liabilities, 
proves that it is not due to his fault that his 
assets do not reach that percentage. The bur¬ 
den of proof is on the insolvent. In the event 
of failure on the part of the insolvent to 
satisfy the Court in this respect, the Insol¬ 
vency Court has no jurisdiction to pass an 
order of discharge. Neither can it do so in the 
absence of any evidence on the record. There 
is a statutory obligation on the debtor and 
unless he discharges it, no order of discharge 
under S. 41 can be passed. 1930 Nag 17 (17) 
[AIR V 23]: 31 Nag L R (Sup) 13 * 1929 All 
858 (859) [AIR V 10] (DB) * 1934 Lah 109 
(109) LAIR V 21]. (It is not necessary for the 
creditor to show in the first instance that the 
insolvent was guilty of fraud or dishonesty.)* 
1944 Mad 10 (17) (AIR V 31] * 1938 Mad 590 
(591) [AIR V 25]. (There is no burden on 
creditors or on official receiver to show that 
debtor could justly be held responsible for 
the deficiency of assets.)*1931 Oudh 350 (350) 
[AIR V 18] * CIO) 5 Low Bur Rul 189 (190, 
101) (DB) * 1940 Sind 150 (157) [AIR V 33 C 
48]: ILR (1940) Kar 205. (Generally a busi- 


nessman must be held justly responsible for 
his business debts unless some unforeseen 
calamity overtakes him. But the mere fact 
that the petitioning creditor was a partner in 
business with the debtor is not in anyway 
sufficient to invoke the beneficial operation of 

S. 42(1) (a).) 

[See however 1929 All 843 (844) [A I R V 
10] (DB). (Where it is true that the assets of 
the insolvent are less than annas eight in the 
rupee on the amount of unsecured liabilities 
but it has not been shown that this state of 
things has been brought about by any frau¬ 
dulent act on the part of insolvent or by 
circumstances which he could have control¬ 
led, S. 42 (a) does not stand in the way of the 
insolvent procuring the discharge.)] 

[5] Where insolvent has not shown that his 
liabi ity has arisen from circumstances for 
which he cannot be held responsible and is 
unable to produce account books or to ex¬ 
plain satisfactorily the alleged loss of books, 
Court should not grant an absolute order of 
discharge. 1933 Lah 812 (812, 813) [A I R V 
20 ]. 

[6] If insolvent’s inability to pay his un¬ 
secured creditors eight annas in rupee is due 
to causes directly under his own control, it is 
reason for refusing absolute discharge. 1935 
Mad 040 (040) [AIR V 22] (DB). 

[7] Merely stating in the order that there 
is nothing in the report of the receiver to 
stand in the way of the insolvent’s discharge 
is not sufficient. The fudge must be satisfied 
that the assets were not of the requisite value 
from circumstances for which the insolvent 
could not be held to be justly responsible. 
The order is not legal in absence of such find¬ 
ing. 1928 Cal 843 (844) [AIR V 15J (DB). 

[8] Mere fact that insolvent was unsuccess¬ 
ful in trade does not warrant supposition 
that his assets are not of value equal to eight 
annas in rupee due to circumstances for 
which he cannot justly be held responsible. 
Section 42 was not intended to apply to such 
cases. 1932 Cal 623 (624) [AIR V 19] (DB). 

[9] Insolvent spending excessively on death 
and marriages — Very small fraction of his 
debt could be paid from sale-proceeds of his 
estate — Although he cannot be granted ab¬ 
solute discharge under S. 42 (a), order of 
discharge under S. 41 (b) or (c) can be made. 
1929 Lah 281 (282) [AIR V 16]. 

[10] Where Court refuses to pass absolute 
order of discharge, there being less than eight 
annas assets in a rupee of the insolvent, the 
Court can allow the insolvent to file a fresh 
application for discharge, if circumstances at 
any subsequent time become favourable to 
him. The insolvent can apply for discharge at 
any time though it is obligatory for him to 
make an application in the first instance 
within the time fixed by the Court at the 
outset. 1931 Lah 672 (672) [AIR V 18]. 

[11] A person was adjudged insolvent on 
November 27, 1927 and was allowed one 
year’s time in which to apply for discharge. 
In 1928, he applied for extension of time. An 
inquiry was ordered to be held in the matter 
which disclosed that during a period of 
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Section 42 — Note 2 (contd.) 
nearly eight years of insolvency, the credi¬ 
tors had succeeded in recovering only five 
pies in the rupee. On January 4, 1936, he was 
granted a discharge on condition of his pay¬ 
ing Rs. 1,000 to the creditors within two 
years. This the insolvent failed to do. On 
April 26, 1938, he applied for an absolute 
order of discharge — Held. , that whatever be 
the facts, the insolvent ought to be allowed 
to make a fresh start after 11 or 12 years of 
insolvency and hence he should be granted 
an absolute discharge. 1939 Lah 432 (433) 
[AIR V 26]. 

[12] If “assets” is«not qualified, as in 
“future assets” it is generally understood to 
mean amount actually in existence available 
lor division among creditors of insolvent. 
1939 Lah 183 (184; [AIR V 26] : I L:R (1939) 
Lah 429. 

3. Sub-section (1) (b). — [1] Where the 
insolvent is unable to produce account books 
or to explain satisfactorily -the alleged loss 
of books the Court should not grant an ab¬ 
solute order of discharge. 1933 Lah 812 (812) 
[AIR V 20]. 

[2] Where the insolvents who were allow¬ 
ed to carry on trade and keep accounts were 
either reckless in carrying on business or, 
they had kept accounts but did not produce 
them, the Court should not be too ready to 
help them in the matter of getting their ad¬ 
judication annulled. In such a case the Court 
would refuse to grant discharge. 1955 Madh 
B 79 (Pr 3) [A I R V 42 C 24] (DB). (Condi¬ 
tional discharge was also refused because of 
the behaviour of the insolvent, who was al¬ 
lowed to.continue trade on condition that he 
kept accounts, in not helping the Official 
Receiver and not keeping the whole property 
at the disposal of creditors for distribution 
in insolvency proceedings.) 

[3] Where the conduct of the petitioner in¬ 
solvent is not bona fide in that he had sold 
all his assets before filing the insolvency 
petition and had failed to produce account 
books and there is nothing to show that con¬ 
ditions if imposed will be complied with, the 
Court is justified in refusing to grant an ab¬ 
solute discharge. 1956 Madh B 254 (Prs. 9, 11) 
[AIR V 43 C 98] (DB). 

[4] It must always be borne in mind in 
deal ing with questions of books of account even 
where they are false or so badly kept, as to 
amount not merely to negligence, but to a 
suggestion of dishonesty, that S. 42 itself 
provides and defines a quasi offence, with re¬ 
gard to the keeping of books, which, if esta¬ 
blished, is a ground for a kind of penal order, 
postponing the absolute dischaige of the in¬ 
solvent when he applies for it. 1927 All 352 
(355) [AIR V 14] (DB). 

4. Sub-section (1) (f). — [1] Mere spec¬ 
ulation would not disentitle an insolvent 
from asking the Court for a discharge. 
Many people indulge in all kinds of specu¬ 
lations, but the one thing which debars an 
insolvent from claiming his discharge is rash 
and hazardous speculation. When the finding 
of the Court is not to this effect, it cannot 



be said that the discharge of the insolvent 
should be refused under the provisions of 

S. 42 (1) (f) on this ground. 1936 Lah 840 
(840; [AIR V 23]. 

[2] Where insolvents, dealing in a spe¬ 
culative business, know that they are not in a 
position to bear the burden of the losses and 
yet go on with the transaction hoping that 
by some miracle there would be *a windfall 
and being fully aware of their position of 
financial embarrassment continue the trade, 
the Court is right in refusing to grant an 
absolute order of discharge because a menta¬ 
lity such as this denotes rashness as well as 
great hazard. 1960 Madh Pra 204 (Pr 5) [AIR 
V 47 C 100] (DB). 


[3] The insolvent who was a graduate of 
the University started the business of pur¬ 
chasing and selling shares sometime in 1936 
with an original capital of about Rs. 4,000 
and made considerable profits during the 
year 1936 and the earlier part of 1937. Some¬ 
time in April 1937, there was great fluctua¬ 
tion in the share market and he went on 
incurring continual losses till his liability 
stood at the staggering figure of Rs. 1, 71,000. 
The insolvent has absolutely no experience in 
the share business and the profits which he 
earned just after entering the business might 
have made him unduly "optimistic— Held, that 
every man must be deemed to be responsible 
for the way in which he conducts his business 
and although the type of speculation into 
which the insolvent entered could not be said 
to be dangerous to society, the Insolvency 
Court was not wrong in saying that the 
speculation was of a rash and hazardous 


character and, therefore, under S.42(l)(/), 
Provincial Insolvency Act, the Judge had 
every right to refuse to pass an order of ab¬ 
solute discharge. 1944 Cal 63 (63) [AIR V 31] 
(DBJ. 


5. Sub-section (1) (h).—[1] Section 42 (1) 
(/*)> means that there should be no discharge 
of an insolvent who has done one of two 
things, both previous to the adjudication of 
insolvency. One of those things is to have 
been previously adjudged an insolvent, and 
the other is to have previously made com¬ 
position or arrangement with his creditors. 
The intention of the Act is that where a man 
has been relieved of his liabilities on a pre¬ 
vious occasion by one of those methods, he is 
not entitled to be relieved of his liabilities a 
second time by the Court of Insolvency 
granting him a discharge after a second ad¬ 
judication as an insolvent, but in such a case, 
he shall remain permanently as an undischarg¬ 
ed insolvent and have the disadvantage of not 
being able to obtain further credit without 
disclosing the fact that he is. an 
undischarged insolvent. The composition 
must be governed by the words “on any pre¬ 
vious occasion” and these words must mean 
a composition previous to the adjudication. 
Where the applicants are cultivators and it 
appears that the failure to carry out the com¬ 
position is probably due to the agricultural 
depression which has resulted in special 
legislation in the United Provinces arid it is 
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43* Adjudication to be annulled on failure to apply for discharge. 

(1) If the debtor does not appear on the day fixed for hearing his applica¬ 
tion for discharge or on such subsequent day as the Court may direct, or if 
the debtor does not apply for an order of discharge within the period specified 
by the Court, a [the Court may annul the order of adjudication or make such 
other order as it may think fit, and if the adjudication is so annulled, the 
provisions of section 37 shall apply]. 

(2) Where a debtor has been released from custody under the provisions of 
this Act and the order of adjudication is annulled under sub-section (l) t the 
Court may, if it thinks fit, re-commit the debtor to his former custody, and the 
officer in charge of the prison to whose custody such debtor is so re-committed 
shall receive such debtor into his custody according to such re-commitment, 
-and thereupon all processes which were in force against the person of such 
debtor at the time of such release as aforesaid shall be deemed to be still in 
force against him as if no order of adjudication had been made. 

[P. T. I., 1909 - S. 41.] 

[a] Substituted for the words and figures “the order of adjudication shall be annulled, 
and the provisions of section 37 shall apply accordingly” by the Insolvency Law 
(Amendment) Act, 1950 (III of 1950), S. 7 L18-2-1950]. 

OBJECTS AND REASONS 


Amendment made in subsection (1). — “In a 
<^ase where the debtor fails to apply for dis¬ 
charge within the prescribed period under 
the Provincial Insolvency Act, section 43 (1) 
of the Act leaves no option to the Court but 


to annul the order of adjudication, which 
leads to hardship in a considerable manner 
of cases. It is accordingly proposed . ... to 
amend this section giving the Court discre¬ 
tionary powers in such cases.” 

—S. O. R., Gaz. Ind.. 1949, Pt. V, p. 496. 


Section 42 — Note 5 (contd.) 
the policy of the Legislature not to keep a 
burden of debt on cultivators, the order dis¬ 
charging them is in accordance with that 
policy. 1937 All 526 (526) [AIR V 24]. 

6. Sub-section (1) (i). — [1] Section 42 
-gives the Court wide authority to examine the 
insolvent’s conduct whether before or after 
the insolvency. Fraudulent transfers by the 
insolvent prior to insolvency come within the 
purview of S. 42 (1) (i). But there must be 
some limit regarding the alleged fraudulent 
transfers upon which the order of discharge 
can be refused and the Judge ought not to 
take into consideration conduct which could 
not have had anything to do with the bank¬ 
ruptcy either in producing it or in affecting it 
in any way after its commencement. Only 
such conduct or affairs as may or can have 
had some effect upon the bankruptcy ought 
to be taken into consideration. But where the 
transfers have considerable effect upon the 
insolvency, then an order refusing discharge 
can be based on such transfers although they 
might have been effected long before the 
application for insolvency. 1939 Cal 490 
(493) [AIR V 26]. 

[2] Court has power generally to review 
any questionable transactions covered by that 
section which are in any way relevant to the 
insolvency even if such transactions could 
not be expressly avoided under Ss. 53 and 
54. 1939 Cal 490 (493) [AIR V 26]. 

[3] In an application by debtor for dis¬ 
charge, if the creditors allege that the deb¬ 
tor’s case comes under S. 42 (1) (i) by reason 
of some fraudulent transfers, the onus would 
lie upon creditors to prove fraud, if any, in 


respect of transaction. 1939 Cal 490 (494) 
[AIR V 26]. 

7. Sub-section (2).—[1] Where in an ap¬ 
plication for discharge t le report of the offi¬ 
cial receiver is in favour of granting a dis¬ 
charge, the onus is on the opposing creditors 
to prove the contrary. 1933 Lah 812 (812) 
[AIR V 20]. 

SECTION 43 — SYNOPSIS 

1. Scope and object. 

2. Annulment of adjudication. 

3. Extension of time. 

4. Who can apply for annulment. 

5. Notice. 

6. Effect of annulment. 

7. Setting aside annulment. 

8. Appeal. 

9. Review. 

1. Scope and object.'— [1] Section 43 is 
intended to act as a deterrent to insolvents 
who try to avoid discharge, and this was the 
expressed object with which the section was 
introduced. Section 43 cannot be interpreted 
in such a way as to favour the insolvent. 
1941 Lah 316 (320) [AIR V 28] : I L R (1942) 
Lah 330 (DB). 

[2] Section 43 is penal and its object is to 
unish the debtor if he does not with due 
iligence apply for his discharge. 1943 Cal 
133 (136) [AIR V 30] : ILR (1943) 1 Cal 5 
(DB). 

2, Annulment of adjudication.—[1] The 
word “annul” has not been defined in the 
Act. It means “to render void in law.” 1937 
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Cal 158 (159) [A I R V 24] : ILR (1937) 1 Cal 
628 (DB). 

[2] On default by debtor under S. 43 (1) his 
adjudication is not automatically annulled. 
The Court must make an express order annul* 
ling the adjudication. 1941 Lah 310 (321) 
[AIR V 28] : ILR (1942) Lah 330 (DB) * 1950 
Madh B 250 (Prs 2, 3) [AIR V 43 C 1001 (DB) 
*1934 Lah 468 (470) [AIR V 21] : 15 Lah 098 
(DB) * 1933 Rang 133 (134) [AIR V 20] (DB) 
* 1938 Oudh 122 (124, 125) [A I R V 25] : 14 
Luck 40 (FB). (Debtor’s failure to apply for 
discharge within time fixed.) * 1927 All 418 
(419) | A I R V 14] : 49 All 201 (DB). (Do.) * 
1924 Cal 777 (778) [A I R V 11] : 51 Cal 337 
(DB). (Do). * 1935 Lah 000 (606) [AIR V 22] 
(DB). (Do.) * 1930 Mad 389 (389) [A I R 
V 17] : 53 Mad 288 (FB). (Do.) * 1939 Nag 
103 (104) |A I R V 26] : ILR (1939) Nag 478 
(Do.) * 1940 Nag 4 (5) [A I R V 27] : I L R 
(1941) Nag 500 (DB). (Do.) 

[3] The annulment of adjudication under 
S. 43 is merely a continuation of the insol¬ 
vency in another form and it is open to the 
Court to pass either a conditional or uncon¬ 
ditional order of annulment. 1930 Mad 520 
(522, 523) [AIR V 17] (DB). 

[4] Insolvent, not paying large amount of 
his debts, applying for his discharge—Court 
directing him to pay certain sum monthly 
and to renew his application “six months 
hence” — Court’s order is under S. 42 (1) (a) 
and hence if insolvent neither pays nor renews 
application as ordered his adjudication can¬ 
not be annulled under S. 43. 1929 Pat 184 
(185) [AIR V 16] (DB). 

[5] A Court should be very chary about 
annulling insolvency proceedings where there 
are proceedings pending under S. 53 and S. 54 
of the Act. 1940 Nag 4 (5) [A I R V 27] : ILR 
(1941) Nag 500 (DB). 

[6J No date fixed for hearing application 
of discharge — Receiver filing application 
under S. 53—Application for discharge to be 
heard after disposal of receiver’s application 
—Order annulling adjudication and disposal 
of receiver’s application simultaneous—Court 
held was wrong in annulling adjudication. 
1930 Oudh 474 (475) [AIR V 17] (DB). 

[7] When the debtor has applied for his 
discharge within the prescribed period and 
S. 27 does not apply, then the provision in 
S. 43 must apply and the order of adjudica¬ 
tion must be annulled if thereafter the debtor 
does not appear on the day fixed for hearing 
his application for discharge. 1937 Nag 37 
(38) [AIR V 24] : ILR (1937) Nag 401. 

[8] The insolvent within the time fixed for 
his application for discharge applied for exten¬ 
sion of that time—The Court refused extension 
and annulled the adjudication — Held , that 
the penalty of annulment was not intended 
for insolvent coming before the Court in time 
and submitting to the discipline of the Court. 
If the Court was not prepared to extend the 
time it could have treated the application for 
extension as one for discharge or should have 
allowed insolvent to make immediate applica¬ 
tion for discharge. The order of annulment 


was held not proper. 1931 Mad 325 (325) 
[AIR V 18] (DB). 

[9] When an insolvent fails to appear on 
the date fixed, if there is still any considerable 
estate to be administered and more particu¬ 
larly if there are any outstanding claims with 
regard to property transferred before adjudi¬ 
cation, then it would be much simpler and 
also work for more efficient control if the 
Court postpones the order of annulment 
instead of assuming control under S. 37. On 
the other hand, if there are no such outstand¬ 
ing disputes, the Court may find it more con¬ 
venient to annul the adjudication at once, 
even though there is still some estate to be- 
administered and in that case it would still 
have jurisdiction to exercise some control over 
the subsequent administration of the estate 
and any connected proceedings. 1941 Lah 
310 (321, 322) [AIR V 28] : I L R (1942) Lah 
330 (DB). 

[10] See also notes under S. 37. 

3. Extension of time.—[1] The Court can 
extend the time for making an application for 
discharge even after the expiry of the period 
originally fixed. 1930 Mad 389 (390, 392) 
[AIR V 17]s 53 Mad 288 (FB). (AIR 1928 Mad 
205; AIR 1920 Mad 942; Opinion of Waller J- 
in AIR 1924 Mad 035 and opinion of Reilly 
T., in AIR 1930 Mad 278, Overruled.) * 1956 
Madh B 250 (Pr 2, 3) [AIR V 43 C 100] (DB) 
(Annulment is not automatic upon failure to 
apply within time—It requires order of Court 
—So long as the order of annulment is not 
passed an application to extend time is com¬ 
petent.) * 1933 All 230 (230) [AIR V 20] : 55* 
All 241 (DB) * 1941 Lah 310 (321) [A I R 

V 28] : ILR (1942) Lah 330 (DB) * (’31) 132 
Ind Cas 223 (224) (Lah) * 1930 Mad 278 
(280) [AIR V 17] : 52 Mad 048 (DB). (Per 
Venkatasubba Rao J.) * 1931 Mad 10 (11) 
[AIR V 18]. (Insolvent’s failure to apply for 
discharge within tim’e fixed having effect of 
preventing inquiry into allegation of fraudu¬ 
lent conduct—Court can extend time.) * 1940 
Nag 4 (5) [A I R V 27] : ILR (1941) Nag 500 
(DB) * 1942 Qudh 97 (100) [AIR V 29] : 17 
Luck 271 (DB) * 1938 Oudh 122 (125) [A I R 

V 25] : 14 Luck 40 (FB). (AIR 1927 Oudh 
500 and AIR 1928 Oudh 370, Overruled .) * 
1928 Pat 338 (340) [A I R V 15] : 7 Pat 375 
(FB). (AIR 1925 Pat 355, Overruled.) * (’28> 
108 Ind Cas 803 (804) (DB) (Pat). * 1931 
Rang 27 (28) [A I R V 18] : 8 Rang 506 
(DB), (Court can extend time on its own 
motion.) * 1920 Sind 94 (97) [AIR V 13J(DB). 

[But see (’28) 112 Ind Cas 708 (708) (Lah). 
(A I R 1920 Lah 370, Followed.) * 1930 Rang 
160 U69) [AIR V 17] s 8 Rang 187 (DB).] 

[2] Application for extension of period fixed 
for making application for discharge can be- 
made not merely by the debtor but by any 
person interested. 1930 Mad 278 (280) [AIR 

V 17] : 52 Mad 048 (DB). (Per Venkata Subba 
Rao , J\)*1930 Mad 342(342) [AIR V 17](DB). 

[3] After annulment of adjudication under 
S. 43 no extension of time to the debtor for 
applying for his discharge can be granted. 
1937 All 680 (087) [AIR V 24] : ILR (1937) All 
855. 
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[4] Where the lower Court reviews its order 
of annulment and grants time for applying 
for discharge the High Court will not inter- 
fere in revision with the discretion exercised 
by the lower Court, in granting extension. 
1931 Mad 10 (11) [AIR V 18]. 

[5] In extending time for applying for dis¬ 
charge on the ground that another petition 
under Ss. 52 and 53 has to be inquired into 
the order should be in the following terms— 
“The order of annulment is set aside and the 
time for applying for discharge is extended 
upto such time as is necessary tor disposal of 
petition under Ss. 52 and 53.” 1931 Mad 10 
(11, 12) [AIR V 18]. 

4. Who can apply for annulment. — 

[1] Though S. 43 (1) does not say by whom 
the application for annulment has to be made, 
a creditor who is affected by the adjudication 
is certainly a person entitled to apply to the 
Court under S. 43. 1924 Mad 635 (630) [AIR 
V 11] (DB). 

5. Notice.—[1] Section 43 should be read 
with S. 27— Where a person is adjudged in¬ 
solvent on a petition by his creditors and 
steps are apparently being taken with a view 
to initiate proceedings under S. 53 or 54, 
notice ought to be issued to the petitioning 
creditors before the adjudication is annulled. 
1937 All 080 (088) [A I R V 24] : I L R (1937) 
All 855. 

[2] When annulling adjudication a Court 
ought to give specific notice of it to a creditor 
as an interested party who may have instituted 
legal proceedings in relation to the insolvent’s 

property. 1927 Rang 173 (173) [A I R V 14] 
(DB). 

6. Effect of annulment.—[1] An order of 
annulment does not amount to a discharge 
of the insolvent which has the effect of wiping 
off all the debts of the insolvent provable in 

insolvency. 1929 Mad 157 (104) [A I R V 16] 

(DB). (Per Thiruvenlcatachariar, J .) 

[2] On annulment of adjudication under- 
S. 43 the Court to protect creditors must order 
vesting of the debtor’s property in some third 
person under S. 37. 1920 Lah 370 (370) [AIR 
V 13]. 

[3] Where adjudication is annulled under 
S. 43 it is not necessary that order vesting the 
property in a person appointed by the Court 
should be made simultaneously or at the time 
of making the order annulling adjudication. 
The insolvency proceedings do not terminate 
with the annulment, nor can it be said that 
the Insolvency Court loses seisin of the matter 
and cannot make any other order thereafter 
in the proceedings. The order under S. 37 is 
for the protection of the creditors and can be 
made at any time after the annulment order. 

1936 Cal 573 (574) [AIR V 23] : ILR (1937) 1 
Cal 204. 

[See however 1954 Mys 52 (Pi 2) [A I R V 
41 C 25] : 1 L R (1954) Mys 95 (DB). if no 
vesting order is made at the time of annulling 
an adjudication under S. 43, any property of 
the insolvent which may have vested in the 
Receiver reverts to the debtor automatically 
-and the Court cannot thereafter divest the 


debtor of the property and revest it in another 
person.)] 

[4] The order of annulment on failure to 
apply for discharge is intended to punish the 
insolvent by withdrawing from him the pro¬ 
tection which he gets by the order of adjudica¬ 
tion and if while passing theorder of annulment 
the Court by some oversight or other fails to 
pass orders for the protection of the credi¬ 
tors, there is no reason why the Court cannot 
do so, when the mistake is pointed out to it. 
There is nothing in the Insolvency Act to pre¬ 
vent it, and it is not conect to say that after 
the order of annulment the insolvency pro¬ 
ceeding comes to an end. 1933 Pat 84 (80) 
[AIR V 20) : 12 Pat 103 (DB). 

[5] After adjudication is annulled under 
S. 43 the Court continues to have jurisdiction 
in the matter of distribution of assets of in¬ 
solvent. The persons in whom the property 
vests under S. 37 have full power-to deal with 
the property and can proceed to distribute 
the estate under the control and guidance of 

the Court. 1941 Lah 310 (320) [AIR V 28] : 
ILR (1942) Lah 330 (DB)*1943 Cal 133 (130, 
137) [AIR V 30] : I L R (1943) 1 Cal 5 (DB) * 
1935 Mad 820 (832, 834) [AIR V 22] : 58 Mad 
908 (FB). 

[0] Where no vesting order is made on an¬ 
nulment and no directions are given by the 
Court to the receiver, the estate with its liabi¬ 
lities reverts to the insolvent and therefore 
the official receiver appointed on the adjudica¬ 
tion ceases to represent the estate of the insol¬ 
vent and the receiver no longer represents the 
creditors. The consequences of the annul¬ 
ment are that the insolvent does not get back 
any property which has already been dis¬ 
tributed amongst his creditors, and as to such 
property, as still remains in hand, the Court 
will, to protect the creditors, make an order 
vesting it in such person as the Court may 
appoint with a view to distribute the same. 
That person may proceed to sell and distri¬ 
bute the property among the creditors then 
existing and not call for any future claims. 
He should proceed to divide the property in 
his hand amongst the.creditors, whose claims 
have been admitted and entered in the sche¬ 
dule. 1931 Sind 31 (32) [AIR V 18] : 25 Sind 
L R 367. 

[7] All that the Insolvency Judge can do on 
the annulment of the adjudication is to direct 
that the property of the insolvent should vest 
in a certain person. Even where he has passed 
a vesting.order the receiver can only hold the 
property for the benefit of the creditors, and 
the creditors would have to enforce their 
claim by a proper suit. The property cannot 
be sold in any case by the Insolvency Court. 
1939 Lah 530 (537) [AIR V 20] : I L R (1939) 
Lah 275. 

[8] Once an order of annulment of adjudica¬ 
tion has been passed under S. 43, there ceases 
to be an insolvent or any receiver. All acts 
theretofore done by the Court are valid and 
subject to that the property of the debtor 
vests in such person as the Court may ap¬ 
point, and in default of any such appoint¬ 
ment, in the debtor himself. Consequently, 
so long as the order of annulment of aajudica- 
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Section 43 — Note 6 (contd.) 
tion is in force, the Insolvency Court has no 
jurisdiction to demand a refund of money 
from the creditors to whom a dividend had 
been distributed. 1935 Nag 246 (248) [AIR 
V 22] s 31 Nag L R ^Sup) 36. 

[9] On an annulment of adjudication with¬ 
out any order vesting the properties in the 
official receiver, the official receiver ceases to 
be receiver in insolvency and ceases to have 
any right or authority to deal with the pro¬ 
perties of the insolvent. 1936 Mad 915 (915) 
[AIR V 23]*1935 Rang 152 (153) [AIR V 22] 

(DB). f 

[10] The annulment of adjudication under 

S. 43 does not operate so as to cause abate¬ 
ment of proceedings already instituted under 
Ss. 53 and 54. 1941 Lah 316 (321) [A I R V 
28] : ILR (1942) Lah 330 (DB)*1944 Bom 72 
(73, 75) [AIR V 31] (DB)*1935 Mad 826 (834) 
[AIR V 22] : 58 Mad 908 (FB)*1932 Mad 731 
(732) [AIR V 19]. 

[But see 1933 Rang 223 (224, 225) [A I R V 
20] : 11 Rang 287 (FB).J 

[11] A adjudicated insolvent — One of A's 
creditors without leave of Insolvency Court 
filing suit, obtaining decree and purchasing 
A's property in execution of decree —• Subse¬ 
quently A’s adjudication annulled uncondi¬ 
tionally without any vesting order—Sale held 
valid. 1945 Mad 388 (389, 390) [AIR V 32]. 

[12] Where in a suit to enforce a mortgage 
executed by the insolvent [the official receiver 
is impleaded but on the ^annulment of ad¬ 
judication of the mortgagor during the pen¬ 
dency of the suit no steps are taken to implead 
the mortgagor, the decree in the suit and the 
sale in execution thereof cannot bind the 
mortgagor as after the annulment the official 
receiver becomes functus of ficio and cannot 
thereafter represent the estate of the insol¬ 
vent. The revesting of the property in the 
insolvent during the pendency of the suit is 
not affected by the doctrine of Us 'pendens . 

1943 Mad 381 (384, 385) [A I R V 30] : ILR 
(1943) Mad 702 (DB). 

[13] Suit by widow of deceased insolvent 
pending insolvency to recover part of hus¬ 
band’s estate impleading official receiver as a 
party—Subsequent annulment of adjudica¬ 
tion—Suit held maintainable with regard to 
items in respect of which it was not barred 
by limitation at the time of annulment of ad¬ 
judication. 1941 Mad 84 (87) [AIR V 28]. 

[14] Where an adjudication is annulled on 
failure of the insolvent to apply for* his dis¬ 
charge within the time fixed by the Court it 
would not be proper exercise of discretion on 
the. part of the Court to revest the properties 
in the insolvent for that would be allowing 
the insolvent to take advantage of his own 
default and the creditors who had already 
proved their debts would be seriously preju¬ 
diced by such order as under S. 61 (5) they 
alone would be entitled to be rateably paid 
out of the amount realised by the assets of 
the insolvent if the administration in insol¬ 
vency were to continue where as if the pro¬ 
perties were revested in the insolvent there 
would be nothing to prevent the other credi¬ 
tors who have obtained decrees subsequent to 


the annulment to come in under S. 73, Civil 
P. C. and claim rateable distribution. 1940 
Mad 388 (389) [AIR V 33 C 199] (DB). 

[15] The annulment of adjudication under 
the conditions mentioned in S. 43 is intended 
as a punishment to the insolvent. The protec* 
tion conferred upon him by reason of his ad¬ 
judication is withdrawn but it does not neces¬ 
sarily follow that he is to get back from the 
control of the Court his assets. The punish¬ 
ment provided in S. 43 cannot be used in 
favour of the insolvent. 1939 Oudh 55 (50) 
[AIR V 26] : 14 Luck 404. 

[16] Section 37 gives the Court a wide dis¬ 
cretion. The annulment of the adjudication, 
does not mean that the debtor who is adjudi¬ 
cated is necessarily to be placed in possession 
of the property which is in the hands of the 
official receiver at the time the adjudication 
is set aside. The directions of the Court must 
depend on the circumstances in each case. 
1940 Mad 375 (378) [AIR V 27] : ILR (1940) 
Mad 441 (FB). 

[17] Person whose adjudication is annulled 
is not disqualified for election as a member of 
a Local Board as an “undischarged insol¬ 
vent” under S. 55 (2) (b), Madras Local 
Boards Act, 1920. 1941 Mad 22 (23) [AIR 
V 28]. 

[18] Execution of decree against insolvent 
without sanction and without receiver being 
brought on record — Auction sale is valid 
when the order of adjudication which then 
existed has been annulled afterwards without 
ordering the vesting of property in. any person 
—Assignee of the rights of such an auction 
purchaser seeking redemption of the mort¬ 
gage with respect to property sold—He is 
entitled to a decree. 1955 Trav-Co 241 (Prs 3, 
5) [(S) AIR V 42 C 99] : ILR (1955) Trav-Co- 
68 (DB). 

[19] When the adjudication is annulled 
under S. 43, the insolvency is wiped out so 
far as the property right of the insolvent is 
concerned and it also restores back to the 
creditors the right to proceed against the per¬ 
son of the insolvent but it does not restore 
back to him his civic or citizenship rights. He 
cannot therefore stand for an election to any 
office of any local authority. The disability is 
not removed by annulment of the insolvency 

under S. 43. (’58) ILR (1958) Ker 215 (224, 
226) (DB). 

[20] See also notes under S. 37. 

7. Setting aside annulment. — [1] Am 
order of annulment passed under S. 43 (1) 
cannot be set aside under O. 9, Civil P. C. by 
invoking S. 5, Provincial Insolvency Act. The 
proper course for the debtor is to present an¬ 
other application for adjudication under 
S. 10 (2), Provincial Insolvency Act. 1920 
Mad 942 (942) [AIR V 13] : 49 Mad 935 (DB).. 

8. Appeal. — [1] When an order of the 
District Court deals partly with the question 
of discharge of insolvent under S. 41 and 
partly with the annulment of adjudication/ 
under S. 43, leave for appeal is necessary. 
Order of High Court admitting appeal should, 
be construed as virtually granting leave. 1928- 

Pat 338 (339) [AIR V 15] : 7 Pat 375 (FB). a 
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44 . Effect of order of discharge. 

(1) An order of discharge shall not release the insolvent from— 

( a) any debt due to the Government ; 

(b) any debt or liability incurred by means of any fraud or fraudulent 

breach of trust to which he was a party ; 

(c) any debt or liability in respect of which he has obtained forbearance by 

any fraud to which he was a party ; or 

(d) any liability under an order for maintenance made under section 4SS of 
the Code of Criminal Procedure, 1898. 

(2) Save as otherwise provided by sub-section (1), an order of discharge 
shall release the insolvent from all debts provable under this Act. 

(3) An order of discharge shall not release any person who, at the date of 
the presentation of the petition, was a partner or co-trustee with the insolvent, 
or was jointly bound or had made any joint contract with him or any person 
who was surety for him. 

[P. I., 1907 — S. 45 ; P. T. I., 1909 — S. 45.1 


Section 43 — Note 8 (contd.) 

[2] An order of adjudication prevents an 
unsecured creditor from realising his debt 
except by receiving the dividend. He is there¬ 
fore affected by the refusal to annul the order 
of adjudication and therefore can appeal 
against it as a person aggrieved within the 

meaning of S. 75. 1924 Mad 635 (636) [AIR 
• V 11] (DB). 

9. Review.—[1] Order of annulment of 
adjudication—Matters of which Court ought 
to have been apprised by Official Receiver not 
brought to its notice—Review of order should 
be granted. 1948 Mad 233 (Prs 2, 3) [AIR 
V 35 C 118] : ILR (1948) Mad 659 (DB). 


SECTION 44 - SYNOPSIS 

1. Scope. 

2. Debt due to Government. 

3. Debt incurred by fraud. 

4. Fraudulent forbearance. 

5. Order for maintenance. 

6. Effect of order of discharge—Sub-s. (2). 

7. Sub-section (3). 

% 

1. Scope.—[1] The General rule is that a 
discharge granted under the Indian Insolvency 
law is binding on all the Courts of India 
without regard to the place where the con¬ 
tract was made or was to be performed. A 
discharge granted in the Travancore State 
would certainly be an answer to a claim made 
subsequently in Madras State. Whether it is 
looked upon as an order passed by a foreign 
State or by any part of the Republic in India, 
it would be binding in Madras State. (’56) 
1950-1 Mad L Jour 527 (529). 

[2] Even after an order for discharge under 
sud-s. (2) of S. 44 the Receiver in Insolvency 
does not become functus officio. 1950 Cal 487 
(Prs 12,18) [AIR V 37 C 183]. 

[3] It is no doubt true that the provisions 
of S. 44, Provincial Insolvency Act, are man¬ 
datory and when a discharge order is made 
all debts provable under the insolvency pro¬ 
ceedings in a way cease to exist, but this does 


not make a decree passed against the insol¬ 
vent in respect of a debt provable in insol¬ 
vency after he has obtained a discharge order 
altogether void. Although the Court is wrong 
in passing the decree, it exists and the execut¬ 
ing Court is bound to execute it if the insol¬ 
vent does not get it set aside by a higher 
Court or by the same Court on review. 1951 
Pepsu 46 (Prs 2, 3) [AIR V 38 C 16] : 2 Pepsu 
L R 602. (AIR 1938 P C 98 and AIR 1940 Lah 
280, Bel . on. ; AIR 1941 Lah 314, Not foil.) * 
1957 Raj 131 (Prs 8, 16) [AIR V 44 C 53] : 
ILR (1957) 7 Raj 366 (DB). 

2. Debt due to Government.—[1] In S. 44, 
the legislature has classified debts for the pur¬ 
poses of priority and has accorded a favoured 
position to debts due to the State. The section 
is designed to carry out a public purpose; it 
operates uniformly on all persons in the State; 
it is applicable to all persons in like circum¬ 
stances; it does not subject individuals to an 
arbitrary power; it does not discriminate 
against some and in favour of others. A statu¬ 
tory provision like this cannot be regarded as 
violative of the constitutional provision re¬ 
garding to equal protection of laws. 1957 
Punj 150 (Pr 5) [(S) AIR V 44 C 60] : ILR 
(1957) Punj 310 (DB). 

[2] Where the moneys claimed by the State 
were monies which were due from the insol¬ 
vent in respect of license fees which were to 
be paid by the insolvent under the provisions 
of the appropriate Excise Acts, it was held 
that the power of issuing licenses under ex¬ 
cise laws was clearly an exercise of police 
powers and that it was impossible to hold 
that the debt which was sought to be re¬ 
covered accrued to} the State while it was 
acting in its capacity as a private juristic per¬ 
son or while it was engaged in commercial 
activities. 1957 Punj 150 (Pr 5) |.(S) AIR V 44 
C 66] : ILR (1957) Punj 310 (DB). 

3. Debt incurred by fraud. — [1] Insol¬ 
vent executing promissory note after filing 
petition for adjudication—Fact of filing peti¬ 
tion not disclosed to creditor — Act amounts 
to fraud—Discharge of insolvent does not ab- 
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solve him from liability on pro-note. 1937 

Mad 677 (679) [AIR V 24]. 

4. Fraudulent forbearance.—[1] Where a 
debtor who filed an insolvency application 
has deliberately concealed the existence of a 
debt due by him and has thus prevented the 
creditor from appearing in the Insolvency 
Court and obtaining a share of the assets, if 
any. S. 44 (I) (c) applies to such a case. 1941 
Mad 100 (100) [AIR V 28]. 

5. Order for maintenance. — [1] Under 
S. 44 (1) (d), an order of discharge shall not 
release insolvent from any liability under an 
order for maintenance made under S. 488, 
Criminal P. C. 1935 Lah 758 (760) [A I R 
V 22] : 37 Cri L Jour 207. 

6. Effect of order of discharge— Sub¬ 
section (2). — [1] Section 44 (2) means that 
order of discharge frees insolvent from liabi¬ 
lity for all debts provable under Act but does 
not free his property from such liability. 1937 
Nag L71 (172) [AIR V 24] : I L R (1937) Nag 
380 * 1939 Lah 300 (301) [A I R V 26]. (Sec¬ 
tion protects insolvent and not assets in hands 
of official receiver.) 

[2] An order of discharge does not exting¬ 
uish the decretal debt of the respondent cre¬ 
ditor in the sense that after the discharge the 
creditor can look to the assets which the 
insolvent was possessed of and which had 
vested in the Court or Receiver on filing of 
the application for adjudication. Discharge 
order protects the insolvent and not the assets 
in the hands of the official Receiver. The claim 
of the creditor would be satisfied also from 
any other property which may be acquired by 
the insolvent after the date of order of dis¬ 
charge in view of the condition attached to 
the order of discharge that ‘‘his after-acquired 
assets, if any will vest in the Official Receiver 
till his creditors are paid 8 annas in a rupee.” 

(’56) 1956-1 Mad L Jour 527 (529. 531). (Law 

relating to effect of order of discharge dis¬ 
cussed in detail.) 

[3] The effect of S. 44 (2) is not to exting¬ 
uish altogeher the claims of the '.creditors 
whose claims are provable under Act but to 
limit their remedy for purpose of realizing 
same from assets vested in Court or receiver 
according to provisions of S. 28. 1936 Cal 
434 (438) [AIR V 23] : ILR (1937) 1 Cal 127. 

[4] The effect of an order of discharge 
under S. 44 (2) is not to extinguish the debts 
of the insolvent. But the claims of the cre¬ 
ditors cannot be directed against any other 
property which may be acquired by the insol¬ 
vent after an order of discharge. Creditors 
can only look only to those assets which the 
insolvent was possessed of and had accord¬ 
ingly vested in the Court or the Receiver on 
the date of the filing of the adjudication peti¬ 
tion. 1950 Cal 487 (Pr 14) [AIR V 37 C 183.] 

[5] Order of discharge does not divest 
official receiver of property placed in his 
hands for distribution among creditors. 1939 
All 114 (115) LAIR V 26] * 1937 Lah 87 (88) 
[A I R V 24] : 17 Lah 775 * 1944 Nag 28 (29) 
LAIR V 31] ‘.ILR (1944) Nag 14 (DB). (Pro¬ 
perty is not revested in insolvent.) * 1937 



Sind 306 (308) [AIR V 24] : 31 Sind L R 500 
(DB). 

[6] Discharge order does not terminate 
insolvency proceedings — Property of insol¬ 
vent cannot become available to his creditors 
to be proceeded against in ordinary Civil 
Court. 1939 Nag 103 (105) [AIR V 20] : ILR 
(1939) Nag 478. 

[7] It is not accurate to say that'jdebts that 
are proved up to the date of discharge are 
discharged under S. 44 (2). They have ceased 
to be debts and have become claims before a 
Court administering an estate. 1944'Nag 28 
(29) [AIR V 31] : ILR (1944) Nag 14 (DB). 

[8] Any liability arising from a provable 
debt disappears when order of discharge is 
made. It cannot be said that that protection 
under S. 44(2) is taken away from him merely 
because liability takes form of a decree. 1941 
Lah 314 (315) [AIR V 28]* 1933 All 340 (341) 
[A I R V 20] (Decree obtained prior to dis¬ 
charge.) 

[9] After discharge, a suit to recover debt 
contracted by insolvent after filing petition 
but before adjudication is barred under S. 44. 
1932 Bom 511 (512) [AIR V 19]. 

[10] Failure of attaching creditor to prove 
his debt under S. 34 releases insolvent from 
such debt. 1928 Nag 338 (337) [AIR V 15]. 


[11] Where an insolvent executes a promis¬ 
sory note after his discharge and a part of the 
consideration for the note is a debt due to 
him prior to his adjudication the promisee 
cannot claim the old debt in a suit on the 


promissory note. 1932 Mad 410 (416) [AIR 
V 19]. 


[12] Alienation pending attachment—Sub¬ 
sequent insolvency and discharge of judg¬ 
ment-debtor — Decree-holder can proceed 
against attached property notwithstanding 

S. 44 (2). 1936 Mad 100 (101) [AIR V 23]. 


[13] Liability of insolvent to indemnify his 
surety though contingent is provable under 
the Act and hence an order of discharge ab¬ 
solves the insolvent from that liability. 1942 
Mad 745 (745) [A I R V 29] * 1928 All 300 
(300) [AIR V 15] : 50 All 606. 

[14] Section 47 makes provision for a secu¬ 
red creditor to come under the Act if he 
chooses ; but the provision is optional and if 
the secured creditor does not choose to come 
under the Act and apply in the Insolvency 
Court he is entitled to remain apart from the 
insolvency proceedings and rely entirely op 
his decree and execution proceedings and he is 
notin any way barred by any provisions of the 
Insolvency Act. Hence an order of discharge 
will not release the insolvent from proceedings 
being taken against him under O. 34, R. 6* 
Civil P. C. 1939 Ail 401 (402, 403) [AIR 

V 20] : ILR (1939) All 492 (DB) * 1942 Mad 
273 (274) [AIR V 29] : I L R (1942) Mad 448 
(DB). (AIR 1942 Mad 151, Overruled.) ^ 

[See however 1940 Nag 252 (252,253) [AIR 

V 27] : ILR (1940) Nag 512 (DB).] 

[15] A creditor having a mortgage decree 
against the insolvent, realised his security 
before the passing of the discharge order. He 
did not, however, value his security and 
prove the balance personally due from the 
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insolvent— Held that since the mortgage-debt 
was provable the discharge order released the 
insolvent from personal liability under the 
mortgage and the creditor could not subse¬ 
quently claim a personal decree for the bal¬ 
ance against the insolvent. 1938 Lah 217 
<218) [AIR V 25] (DB). 

[101 The rule of law that an order of dis¬ 
charge shall release the insolvent from all 
debts provable under the Provincial Insol¬ 
vency Act is not qualified by any rule that 
the creditor should have notice of the pro¬ 
ceedings. The rule is based on a policy of 
law and not any rule of constructive notice. 
Notice or no notice S. 44 comes into play 
and releases the insolvent from the debt in 
^question which could undoubtedly have been 
proved under the Act. Section 44 applies even 
where the omission of the name of the credi¬ 
tor is deliberately made by the insolvent if no 
•question of fraud is involved. 1933 All 609 
(600, 001) [AIR V 20] : 55 All 630 (DB). 

[17] Where the debt or liability exists at 
the time of adjudication or arises before the 
• discharge in consequence of any obligation 
incurred before the date of such adjudication 
it shall not cease to be ’‘provable debt” 
because it was not immediate or was contin¬ 
gent. The only requisite condition is that it 
must be in existence. 1949 Lah 107 (Prs 4, 5, 
0.) [AIR V 36 C 31]: Pak L R U949) Lah 192 
(DB). 

[18] Under the Co-operative Societies Act, 
there is no doubt a possibility, howsoever re¬ 
mote it might be, of a member becoming 
liable for contribution to the Society’s assets, 
but this remote possibility could hardly be 
•said to be a liability existing at the time of 
adjudication or discharge. It is not a liability 
provable under the Act. Until the Society is 
wound up and a liquidator is appointed, it 

•c mnot be said that there is any debt or liabi¬ 
lity, certain or contingent, which can affect 
the member. The liability of a member of a 
•co-operative Society for the contribution to 
the assets of the Society on its dissolution 
.imposed by the statute is not, thereiore, 
wiped out by the fact that he had been dis¬ 
charged by the Insolvency Court before the 
Society had been wound up and the Liqui¬ 
dator appointed. 1949 Lah 107 (Prs 6, 10, 
13, 15) [AIR V 36 C 31] : Pak L R (1949) Lah 
192 (DB). 

[19] The liability of a member of a co ope¬ 
rative society to contribute to the assets of 
the society in the event of its being dissolved 
(before or during insolvency of the member is 
a debt provable in insolvency and if the liqui¬ 
dator fails either to prove it or have it ex¬ 
cluded from the schedule under S. 33 the 
member’s liability for such debt ceases on his 
being granted a complete discharge. The 
liquidator, therefore, has no jurisdiction to 
assess the contribution of the insolvent as a 
member of a society under S. 42 (2), Co ope¬ 
rative Societies Act, after his complete dis¬ 
charge. The fact that the liability of the 
member did not materialise till some time 
after the adjudication is immaterial. 1942 Lah 

[Vol. 13.] 2 A.M. 24. 


237 (238) [AIR V 29] : I L R (1943) Lah 553 
(DB). (AIR 1940 Lah 280, /.evened.) 

[201 An order of discharge under S. 44 of 
the Provincial Insolvency Act releases an 
insolvent from his liability under a decree 
passed by a liquidator of a Co-operative So¬ 
ciety against him either as a debtor to the 
Society or as a member liable to contribute 
to its assets, and the decree cannot, therefore, 
be executed against him thereafter. 194L Lah 
314 (315) f AIR V 28]. 

[21] Person purchasing shares of company 
making certain payment on allotment and call 
—Purchaser adjudged insolvent and uncon¬ 
ditionally discharged — Subsequent liquida¬ 
tion of company — Balance of money due 
upon shares held irrecoverable in liquidation. 
1940 L ah 304 (305. 300) [A I R V 27] : I L R 
(1940) Lah 458 (DB). 

[22] Insolvency of monthly tenant — Rent 
due subsequent to adjudication but before 
discharge is debt provable — Under S. 44 (2) 
order of discharge would release the insolvent 
from such debt. (*50) I L R (1950) 1 Cal 028 
(630). 

[23] An insolvent having obtained an abso¬ 
lute discharge in respect of debts cannot 
claim the benefit of S. 21, Madras Agricultu¬ 
rists Act, 1938 in respect of such debts which 
no longer remain payable by the insolvent 
personally but which are payable from his 
estate in the olficial receiver’s hands. 1947 

Mad 95 (95) [AIR V 34 C 43]. 

[24] It is not only incumbent on the credi¬ 
tors of a firm which has been adjudicated as 
insolvent but also on the creditors of each 
individual partner to prove their claims in 
the insolvency proceedings, and a partner 
whose property has vested in the official re¬ 
ceiver for the benefit of his creditors should 
not be allowed to be harassed again by one of 
such creditors merely and solely because the 
order of adjudication was not passed in an 
application directed against him but against 
a firm in which he was a partner or because, 
for the sake of convenience, the Court passed 
an order against the firm and did not pass a 
specific order against each individual partner 
in such firm. 1932 Sind 39 (39, 40) [AIR V 
19] : 25 Sind L R 422 (DB). 

[25] A Hindu insolvent’s normal obliga¬ 
tions end when his property is completely 
liquidated. Only as long as, he is not dischar¬ 
ged, if he comes into possession of any assets, 
the sa ne can be seized to pay off the credi¬ 
tors. But, this does not apply to the insol¬ 
vents’ children. His sons are not liable for 
their insolvent fathers’ remaining debts, if 
any, where, no property of that insolvent has 
been left. 1949 Kutch 2 (Pr 5) [AIR V 30 C 2]. 

7. Sub-section (3)-—[1] The fact that 
sub-s. (3) of S. 44 provides for the continu¬ 
ance of the liability of persons jointly liable 
along with the insolvent indicates that the 
debt as such is not extinguished but it only 
releases the insolvent from all liability keep¬ 
ing alive the liability of the other debtors 
jointly liable with him. It, therefore, follows 
that the liability of a person jointly bound 
with the insolvent is not extinguished despite 


/ 
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PART III 

ADMINISTRATION CP PROPERTY 

Method of Proof of Debts . 

45o Debt payable at a future time. 

A creditor may prove for a debt not payable when the debtor is adjudged; 
an insolvent as if it were payable presently, and may receive dividends; 
equally with the other creditors, deducting therefrom only a rebate of interest 
at the rate of six per centum per annum computed from the declaration of a_ 
dividend to the time when the debt would have become payable, according to- 
the terms on which it was contracted. 

LP. I., 1907 - S. 29 ; P. T. I., 1909 — Sch. II, R. 24.] 


46. Mutual dealings and set-off. 

Where there have been mutual dealings between an insolvent and a creditor¬ 
proving or claiming to prove a debt under this Act, an account shall be taken* 
of what is due from the one party to the other in respect of such mutual 
dealings, and the sum due from the one party shall be set off against any sum* 
due from the other party, and the balance of the account, and no more, shall: 
be claimed or paid on either side respectively. 

[P. I., 1907 — S. 30 ; P. T. I., 1909 — S. 47.] _ 


Section 44 — Note 7 (contd.) 

the discharge of the insolvent. 1952 Mad 108 

(Pr 15) [AIR V 39] (DB). 

[2] The effect of decree against the son 
against whom a decree has been passed along 
with his father is to make the son jointly 
liable along with his father to discharge the 
debt. Hence, the release of an insolvent father 
under S. 44 (2) from all debts does not extin¬ 
guish the liability of the son who is liable 
under a decree along with the father in res¬ 
pect of his father’s debts. 1952 Mad 108 (Pr 
1, 8,16) [AIR V" 39] (DB). (A I R 1951 Mad 48 

(FB), Not applied.) 

[3] Discharge of insolvent—Judgment-cre¬ 
ditor of insolvent seeking to execute his de¬ 
cree obtained prior to adjudication, by at¬ 
tachment and sale of house belonging to 
insolvent’s wife—Held that as the wife of the 
insolvent was under no personal obligation to 
pay the debt and did not come under any of 
the categories mentioned in S. 44 (3) of the 
Act, a creditor of the insolvent was not en¬ 
titled to bring the house to sale after the dis¬ 
charge. 1941 Mad 620 (620, 621) [A I R V 28] 
(DB), (AIR 1937 Mad 727, Reversed.) 

[4] Normally, a surety is discharged when 
the principal debtor is discharged from the 
liability for paying the debt. But S. 44 (3) im¬ 
plies that the surety continues to be liable 
throughout the insolvency proceedings and 
makes explicit that even after discharge, his 
liability does not cease to exist. Hence a suit 
against a surety is not barred by the principal 
debtor becoming insolvent. 1936 Pesh 150 

(151) [AIR V 23]. _ 

[See also (’35) 18 Nag L Jour 145 T49).] 

Section 46 — Note 1 

[1] The object of the doctrine of equitable 
set off as embodied in this section is not 
merely to avoid cross actions, but to do sub¬ 
stantial justice and to prevent the great 
injustice which would arise if a person who 
is the insolvent’s creditor on one account 


and his debtor on the other is compelled to* 
pay 16 annas in a rupee on what he owed to- 
insolvent and to receive less than what the* 
insolvent owed him. 1914 Lah 317 (318) [AIR 

V 1] : 1914 Pun Re No. 53 (DB). 

[2] Where there are mutual dealings be¬ 
tween an insolvent and a creditor, an account 
has to be taken of what is due from the one- 
to the other in respect of such mutual deal¬ 
ings and the balance of the account and no- 
more is to be paid by the one to the other... 
1935 Cal 225 (227) [A I R V 22] : 62 Cal 298 
(DB). 

[3] Section applies only where there are- 
mutual dealings between parties. 1925 Sind 
153 (155) [AIR V 12] (DB).*1954 Cal 308- 
(304) [A I R V 41 C 109] : I L R (1956) 1 Cal 
102 . 

[4] “Mutual dealings” include not only a: 
debt but also a claim for unliquidated dama¬ 
ges. Thus damages for breach of covenant 
can be set off under this section against a 

claim for rent. 1935 Cal 225 (227) [AIR*. 

V 22] : 62 Cal 298 (DB). 

[5] Mutual credit or mutual dealings under 
S. 46, mean reciprocal demands which must 
be naturally terminated in a debt. In a case 
where there are reciprocal demands available* 
by one party against the other in the same- 
capacity it is a clear case of mutual dealings 
in which a set-off is a matter of course. 1954 
Orissa 7 (10) [A I R V 41 C 2] : I L R (1952) 
Cut 309. (Suit by Official Liquidator of Bank 

against depositor on overdraft account—Over¬ 
draft allowed on security of depositor’s fixed 
deposits with Bank—Depositor could claim- 

set-off in respect of amounts payable under 

fixed deposits.) 

[6] A joint debt cannot be set off against a. 
separate debt. Thus the dealings of the insol¬ 
vent on deposit account with a Bank and on^ 
a promissory note executed by him jointly 
with another in favour of the Bank, are of a 
different character and so cannot be called- 
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47 . Secured creditors. 

(1) Where a secured creditor realises his security, he may prove for the 
balance due to him, after deducting the net amount realised. 

(2) Where a secured creditor relinquishes his security for the general benefit 
ot the creditors, he may prove for his whole debt. 


Section 46 — Note 1 (contd.) 

mutual dealings and cannot be set off. 1921 

Bom 66 (66, 67) [AIR V«8] : 45 Bom 1219(DB). 

[7] Debt due to joint creditors cannot be 
set off against separate debt due from one of 
joint creditors. But where one of joint credi¬ 
tors shows that amounts standing in joint 
names really belongs to him solely, set off 
can be allowed. 1949 East Punj 337 (338 
[AIR V 36 C 82]. 

[8] Debt due to one of two or more persons 
can be set off againt the sum due from them 
where their liability is joint as well as seve¬ 
ral : any sum due to one of the partners in a 
firm from a company in liquidation can be 
set off against the debt due to such company 
from the firm : But the converse is not true 
and the amount due to the firm from the 
insolvent company cannot be set off against 
the separate debt of one of the partners due 
to the company. 1949 East Punj 337 (339) 
[AIR V 36 C 82]. 

[9] A debt repayable under a contract with 
A and B to either or survivor cannot at one 
and the same point of time be a debt jointly 
payable to A and B and also a debt severally 
payable to A. During the joint lives of A and 
B at least until due demand for repayment of 
the money to A specifically is made, the debt 
continues to be a debt jointly due to A and B 
and X cannot set off a debt due from A alone 
against such debt nor can A set off this debt 
against a separate debt due from him to X . 
1954 Cal 303 (304, 305) [AIR V 41 C 109] : 
ILR (1956) 1 Cal 102. 

[10] Bank in liquidation—Money due to 
Bank on personal account by partner of firm 
—Money due by Bank under joint account in 
the name of the firm—Held not mutual deal¬ 
ings and sums could not be set off. 1927 Lah 
228 (230) [AIR V 14] j 8 Lah 105 (DB). 

[11] Liability of principal debtor and sure¬ 
ty to company joint and several—Surety him¬ 
self creditor of company in separate dealing 
—Dealings between company and surety are 
mutual as contemplated by S. 40—Surety can 
claim set off under S. 229, Companies Act, 
1913 (nowS. 529, Companies Act, 1950). 1940 
Mad 200 (208) [AIR V 27]. 

[12] Word ‘due” in this section means 
sum which is legally recoverable and not 
time-barred. 1930 Mad 998 (999) [A I R V 171 
(DB). 

[13] Official receiver cannot set-off against 
creditor’s claim a time-barred claim against 
creditor. 1930 Mad 998(999) [AIR V 17](DB). 

[14] The principle underlying the section 
cannot be extended to cases where the debtor 
of the insolvent at the time of the insolvency 
buys up a third person’s claim against the 
insolvent, in order to relieve himself of the 
liability of having to pay his just debts. 1914 
Lah 317 (318) [AIR V 1] : 1914 Pun Re No. 
53 (DB). 


[15] Privileges and rights which are given 
in S. 46 apply to proceedings under S. 229 
Companies Act. 1913 (now S. 529 of Compa¬ 
nies^ Act, 1950). 1940 Mad 260 (208) LAIR 

[See also 1953 Mad 610 (011) [AIR V 40 
C 239], ] 

[16] Under S. 529, Companies Act, 1950, 
read with S. 47 of Kerala Insolvency Act, in 
the case of mutual dealings an account has 
to be taken and only the balance of the ac¬ 
count can be claimed by the one party or the 
other, as the case may be. It is only this bal¬ 
ance if it is in favour of the company that 
the liquidator is entitled to claim. 1959 Ker 
11 (11) [AIR V 40 C 7]. 

[17] Section 40, Provincial Insolvency Act 
is more or less a copy of S. 39 of the English 
Bankruptcy Act, 1869. Hence it is proper to 
presume that the Indian Legislature intended 
to give S. 46 the same import. The rule em¬ 
bodied inS. 46 is a rule of equity and there 
are no legitimate grounds to limit its benefits 
solely to actions in Insolvency Courts. If that 
be not so it is bound to give rise to fraudulent 
practices with a view to evade the law. 1958 
Mys 126 (128) [A IR V 45 C 31]: ILR (1957) Mys 
333. (Insolvency of proprietor of chit fund 
—Official Receiver assigning pronote executed 
by one of subscribers in favour of proprietor 
as security for future instalments — Suit by 
assignee on pronote—Subscriber can claim set 
off of sum due to him in respect of instal¬ 
ments paid by him to proprietor under sepa¬ 
rate chit.) 

# L18] If at the relevant date for the applica¬ 
tion of S. 31, (English) Bankruptcy Act, (Cor¬ 
responding to S. 40, Provincial Insolvency 
Act) a guarantor has not paid the principal 
creditor (and has not taken any other step to 
enforce his rights against the principal deb¬ 
tor) and so long, at least, thereafter as that 
situation continues there is no debt due to 
the guarantor from the principal debtor cap¬ 
able of forming the subject of a set-off against 
a debt due from the guarantor to the princi¬ 
pal debtor. And a sum paid some time later 
by the trustee in bankruptcy of the guarantor 
then due to the principal creditor’s bankers 
cannot be treated as a mere quantification of 
an obligation in the nature of a debt already 
existing on the relevant date. (1956) 1950-3 
All E R 225 (229, 230). 


SECTION 47 - SYNOPSIS 

1. Scope. 

2. Secured creditor—Meaning of, 

3. Sub-section (1)—Realisation of security. 

4. Sub-section (2) — Relinquishment of 

security. 

5. Sub-section (3) — Valuation of security 

6. Sub-section (5)—.Substitution of amount 

of valuation. 
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( 3 ) Where a secured creditor does not either realise or relinquish his 
security, he shall, before being entitled to have his debt entered in the 
schedule, state in his proof the particulars of his security, and the value at 
which he assesses it, and shall be entitled to receive a dividend only in respect 
of the balance due to him after deducting the value so assessed. 

( 4 ) Where a security is so valued, the Court may at any time before realisa¬ 
tion redeem it on payment to the creditor of the assessed value. 

( 5 ) Where a creditor, after having valued his security, subsequently realises 
it, the net amount realised shall be substituted for the amount of any valuation 
previously made by the creditor, and shall be treated in all respects as an 
amended valuation made by the creditor. 

( 6 ) Where a secured creditor does not comply with the provisions of this 
section, he shall be excluded from all share in any dividend. 

[P. I., 1907 — S. 31 ; P. T. I., 1909 — Sch. II, Rr. 9 ; 11 ; 15.1_ 


Section 47 — Synopsis (corudj 
7. Sub section (6)—Exclusion from share in 
dividend. 

1. Scope.—[1] Section 47 does not in any 
way derogate or reduce the nature of the 
Official Receiver’s right in the property that 
is vested in him under S. 28 (2). 1957 Mad 1 
(2) 1AIR V 44 C 1] : I L R (1957) Mad 344 
(OB'. 

[2] Section 47 must be read as corollary to 
and subject to S. 02. 1935 Sind 57 (59) [AIR 

V 22] : 29 Sind L R 241. (Official receiver 
cannot be expected to reserve in his hands 
any asset vdien there is no compliance with 

S. 47.) 

[31 Money in the hands of receiver repre¬ 
senting entirely rents and profits of property 
under moitgage to a bank which has subse¬ 
quently gone into liquidation—Claim of liqui¬ 
dator of bank is not affected by S. 47 or 48 
of this Act and the receiver has no right to 
deal with the money. 1935 P C 104 (107) 
[AIR V 22]. 

[4 1 Section 47 gives power to a creditor to 
insist on certain procedure; there is nothing 
in the section which prohibits the adoption 
of some other procedure with his consent. 
1930 Nag 190(197) [AIR V 17]. (Mortgagee 
desiring property should be sold free of mort¬ 
gage and the debt paid out of sale proceeds— 
Court can comply with his request.) 

[5] Section 47 does not empower the mort¬ 
gagee to authorise the official receiver to sell 
property not vested in him. 1933 Lah 1010 
(1010; [AIR V 20]. (House of agriculturist 
under mortgage—The official receiver cannot 
Si[[ even the equity of redemption as under 
S. 60 of the Civil P. C., it does not vest in 
him.) 

[0] Provision in S. 47 is optional and a 
secured creditor may remain apart and rely 
upon his security in ordinary proceedings by 
suit and execution. He is not barred from 
entirely relying upon his decree and execution 
proceedings by any provision of the Insol¬ 
vency Act. 1939 All 401 (402, 403) [AIR 

V 20] : I L R (1939) All 492 (DB). (An order 
of discharge will not release insolvent from 
proceedings taken under O. 34, R. 0, C. P. C.) 
* 1929 Bom 258 (259) [AIR V 10] (DB). (Or 
under the section he can prove the whole debt 
abandoning security or prove for balance 


after deducting the value of security.) * 1924 
Pat 259 (201) [AIR V 11J : 2 Pat 724 (DB). 
(Or can realise security and prove for balance 
or relinquish it and prove for the whole debt 
or value the security and receive dividend for 
the balance.) 

[7] The right of a secured creditor in insol¬ 
vency proceedings is a contingent one and 
until the contingency happens he is outside 
the Act. His debt is not provable until he has 
realised his security or has abandoned it or 
valued it as per S. 47. In such a case, he is 
entitled to a personal decree against the 
insolvent under O. 34, R. 0, Civil P. C., after 
the insolvent’s unconditional discharge, if the 
security has not been realised before the dis¬ 
charge of the insolvent. 1954 Punj 180 (181) 
[AIR V 41 C 93] : I L R (1954) Punj 831. 

2. Secured creditor — Meaning of. — 
[lj P, who obtained decree against E attach¬ 
ing movables of E — B who sued E obtaining 
attachment before judgment of a portion 
thereof — B after obtaining ex parte decree 
putting it into execution and applying for 
action being taken under S. 03, C. P. C. — B 
consenting to sale of property under P’s decree 
and for rateable distribution—Ex parte decree 
of B set aside on E's application subject to 
sale proceeds being held as security for the 
satisfaction of decree that may subsequently 
be passed in favour of B — Held B was a 
secured creditor for the purposes of S. 47. 
1915 All 400 (408) [AIR V 2] (DB). (Case 
under Act of 1907.) 

See also Notes under S. 2. 

3. Sub-section (1)—Realisation of secu¬ 
rity.—[1] Secured creditor whose realisation 
from the security is not sufficient to pay off 
the whole debt can prove for the balance. 
1930 Oudh 20 (29) [AIR V 17] (DB). (He can 
utilise decree under 0.34, R. 6 as proof of 
balance.) * 1957 Mad 1 (2) LAIR V 44 C 1] : 
I L R (1957) Mad 344 (DB) * 1954 Punj 180 
(181) TAIR V 41 C 93] : I L R (1954) Punj 831 
* 1925 Pat 438 (440) [AIR V 12] : 4 Pat 128 
(DB). (Act of creditor in having his name re¬ 
moved and proceeding against security does 
not affect his right to prove for balance.) 

4. Sub-section (2) — Relinquishment of 
security. — [1] The relinquishment of the 
security may be by an abandonment of it by 
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48 . Interest. 

(1) On any debt or sum certain whereon interest is not reserved or agreed 
for, and which is overdue when the debtor is adjudged an insolvent, and 
which is provable under this Act, the creditor may prove for interest at a rate 
not exceeding six per centum per annum — 

(a) if the debt or sum is payable by virtue of a written instrument at a 

certain time, from the time when such debt or sum was payable to the 
date of such adjudication ; or, 

(b) if the debt or sum is payable otherwise, from the time when a demand in 

writing has been made giving the debtor notice that interest will be 
claimed from the date of the demand until the time of payment to the 
date of such adjudication. 

(2) Where a debt which has been proved under this Act includes interest or 
any pecuniary consideration in lieu of interest, the interest or consideration 
shall, for the purposes of dividend, be calculated at a rate not exceeding six 
per centum per annum, without prejudice to the right of a creditor to receive 
out of the debtor’s estate any higher rate of interest to which he may be 
entitled after all the debts proved have been paid in full. 

[P. I„ 1907-S. 32; P.T.I., 1909-Sch. II, R. 23.] 


Section 47 — Note 4 (contcl.) 
conduct. 1929 Bom 258 (260) [AIR V 161 
(DB). (Secured creditor proving whole debt 
and receiving dividend on the whole debt.) * 
1936 Lah 690 (691) [AIR V 23] (DB). (Do.) * 
1924 Mad 761 (762) [AIR V 11] : 47 Mad 605 
(DB). (Silence on the part of mortgagee, in 
reply to notice sent by official receiver that 
he proposed to sell the property free of 
encumbrance and in the absence of any reply 
he would treat his silence as consent, does 
not amount to relinquishment.) * 1944 Oudh 
203 (204, 206) [AIR V 31] : 19 Luck 611 (DB). 
(Mortgagee on relinquishing will be entitled 
to rateable distribution only ) 

. [2] Secured creditor not relinquishing secu¬ 
rity — Court has no power to order sale of it 
and give him only priority of payment. 1924 
Pat 259 (261) [AIR V It) : 2 Pat 724 (DB). 

[3] A creditor who is a charge-holder can¬ 
not be placed as creditor in schedule under 
the Insolvency Act, if he is not prepared to 
give up his charge. 1946 Nag 119 (120) [AIR 
V 33 C 31] : I L R (1948) Nag 39. 

5. Sub-section (3) — Valuation of secu¬ 
rity. — [1] The right of a secured creditor to 
realise the security in accordance with the 
terms of the bond in his favour is not affected 
in any manner whatsoever by the valuation 
which he puts on his security under S. 47 of 
the Provincial Insolvency Act, A secured 
creditor is clearly entitled to make a claim in 
respect of the whole of the amount due under 
the security despite the valuation made by 
him of his security at a lesser figure. And if 
he limits his claim in a subsequent suit to the 
amount of the original valuation he is pre¬ 
cluded under O. 2, R. 2, C. P. Code, from 
recovering any amount in excess of that 
valuation thereafter. 1955 Andh 152 (155, 
150) [(S) AIR V 42 C 55] (DB). 

[2] A secured creditor who only gets his 
security valued in order to get himself 
scheduled as a creditor in insolvency pro¬ 
ceedings with respect to the balance due to 
him cannot be regarded as a decree-holder 


with respect to the amount of the valuation 
of the security. His right of realising his secu¬ 
rity is unaffected. 1940 Nag 369 (370) [AIR 
V 27] : I L R (L940) Nag 675. 

6. Sub-section (5) — Substitution of the 
amount of valuation. — [1] Where a secured 
creditor realises in a subsequent suit his secu¬ 
rity, the net amount .so realised will then 
have to be substituted for the amount at 
which it was previously valued and a divi¬ 
dend can be claimed only in respect of the 
balance due to him after deducting the value 
as so amended, which may be more or less. 

1955 Andh 152 (155) [(S) AIR V 42 C 55 
(DB). 

7. Sub-section (6).—Exclusion from share 
in dividend-—[LJ If a secured creditor ignores 
the Insolvency Court altogether he would be 
debarred from claiming any dividend it his 
security should prove insufficient. 1940 Nag 
252(252, 253) [AIR V 27J : 1 L R 1940) Nag 

5l2(DB). (Secured creditor neither assessing 
under S. 47 or acting under S 34 1) should 
be content with his security.) * 1932 Lah 84 
(84) [AIR V 19). (He is not entitled to be 
included in the schedule of creditors ) 

12] Where a secured creditor has during the 
insolvency proceedings realised his security 
and there is a deficiency, the balance ot the 
debt constitutes a debt provable in insolvency. 
If the creditor omits to make an application 
to the Official Receiver for being included in 
the list of creditors, he cannot after the dis¬ 
charge of the insolvent recover the balance 
by executing his decree in execution proceed¬ 
ing under 0.21, Civil P. C. 1954 Punj 1^0 
(181) [AIR V 41 C 93] : ILR (1954) Punj 831. 


Section 48 — Note 1 

[1]'Per Anantakrishna Ayyar J . — To re¬ 
gularise proceedings for the purpose of cal- 
culiting dividends it is necessary to fix the 
rate of interest under S. 48, where the prov¬ 
ed debts exceed the assets that are likely to 

be realised. 1931 Mad 729 (735) [AIR V 18] 
(DB). 
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4-9. Mode of proof. 

(1) A. debt may be proved under this Act by delivering, or sending by post 
in a registered letter, to the Court an affidavit verifying the debt. 

(2) The affidavit shall contain or refer to a statement of account showing the 
particulars of the debt, and shall specify the vouchers (if any) by which the 
same can be substantiated. The Court may at any time call for the production 
of the vouchers. 

[P. I., 1907—S. 25; P.T.I., 1909—Sch. II, R. 2.] 

Section 4S — Note 1 (contd.) Section 49 — Note 1 


[2] Rate of interest for purpose of dividend 
cannot exceed 6 per cent per annum under 
provisions of S. 32 (b). 1917 Lah 81 (81) [AIR 
V 4]. (Case under old Act of 1907.) 

[3] The principle underlying the law of 
insolvency is thatinterest ceases to run when 
adjudication takes place. An order of adjudi¬ 
cation relates back to, and takes effect from, 
the date of the presentation of the petition on 
which it is made. Interest should therefore 
run up to the date of the presentation of the 
petition in an insolvency case and up to the 
date of winding up petition in the case of 
an insolvent company. 1954 All 129 (131) 
[AIR V 41 C 79]. 

[4] Section 48 has no application to a 
secured creditor. Therefore interest due after 
the date of adjudication should be allowed to 
be included in the balance which is provable 

under S. 47 (1). 1930 Oudh 20 (29) [AIR V 17] 
(DB). 

[5] Court administering insolvent’s estate— 
Unsecured creditors are entitled to be paid 
out of the sale proceeds interest upto the date 
of preliminary decree and secured creditors 
upto the date of payment. 1929 Mad 242 (243) 
[AIR V 10]. 

[0] Mortgagee being a secured creditor can 
collect his debt with interest thereon at the 
contractual rate upto the time of payment. 

1919 All 255 (255) [A I R V 6] : 41 All 481 
(DB). 

[7] Secured creditor stepping into insol¬ 
vency proceedings under S. 47 (3), assessing 
value of security and getting himself sche¬ 
duled for balance — Creditor is entitled to 
interest only on amount for which he was 
scheduled and that too at rate which Court 
may determine under Ss. 48 and 61. 1945 Nag 
270 (277) [AIR V 32]: ILR (1945) Nag 1009. 

[8] Sufficient surplus assets in the hands of 
the receiver after paying all debts — Creditor 
to whom money is due under a promissory 
note, providing for interest, at a higher rate 
than six per cent, is entitled to be paid out 
of the surplus at that rate from the date of 
adjudication to the date of payment. But 
where there are special reasons for reducing 
that rate the Court has power to do so. 1931 
Mad 729 (734, 739) [AIR V 18] (DB) * 1926 
All 289 (290) [AIR V 13] : 48 All 272 (DB). 
(Subsequent interest, though cannot be taken 
into account at the time of the first distribu¬ 
tion of the dividend, is a part of the debt.) 

[9] Compound interest as such is not ob¬ 
jectionable. 1935 Mad 468 (472) [AIR V 22] 
(DB). 


[1] Tendering of proof can be done by 
producing evidence of the amount and parti¬ 
culars thereof and has to be done by the 
creditor. One of the ways in which the cre¬ 
ditor can do so is mentioned in S. 49 (1) of 
the ’-Act. 1949 All 045 (040, 047) [AIR V 30 
C 243] : ILR (1949) All 080 (DB). 

[2] The section lays down only one method 
of proof. It does not lay down any mandatory 
method of proof by which alone debts can be 
proved. 1938 Pat 05 (00) [AIR V 25] (DB) * 
1929 Cal 159 (160) [AIR V 16] (DB). (Insol¬ 
vent debtor admitting in insolvency proceed¬ 
ings decree passed against him —Held the debt 
was proved.) 

[But see 1941 Lah 0 (7) [AIR V 28] : I L R 
(1940) Lah 345 (DB). (There is no legal proof 
of debt unless the method laid down in the 
Act is adopted.) * 1947 Pat 161 (102) [AIR 
V 34 C 59] : 25 Pat 447 (DB). (Certified copy 
of decree under execution sent with letter 
giving particulars of amount due under 
decree— Held certified copy was proof within 
the meaning of S. 78.)] 

[3] A -creditor proves his debt when he 
lodges proof in the mode prescribed by S. 49. 
Acceptance or admission by the Court is not 
necessary to hold that the debt has been prov¬ 
ed. 1943 P C 98 (101, 102) [AIR V 30] : I L R 
(1943) Kar (PC) 109 : 70 Ind App 83 :1 L R 
(1943) Nag 069 * 1934 Mad 405 (460) [AIR V 
21] : 57 Mad 707. 

[4] Unless the affidavit concerning the debt 
is for the purpose of claiming distribution in 
the assets of the insolvent before the Insol¬ 
vency Court, mere tender of proof will not 
suffice. 1960 Andh Pra 257 (259) [AIR V 47 
C 79] (DB). 

[5] Where a claim for recovery of a debt 
is not contested, the mode of proof prescribed 
by S. 49 should be sufficient. 1958 All 54 (59) 
[AIR V 45 C 20] (DB). 

[0] Creditor filing affidavit in time specify¬ 
ing amount and particulars of decretal debt— 
Affidavit returned for representation along 
with copy of decree — Affidavit represented 
along with copy of decree when final divi¬ 
dend was declared and distributed among 
creditors—Creditor’s name omitted from sche¬ 
dule of creditors —Application by creditor for 
including his name in schedule — Held cre¬ 
ditor must be deemed to have proved his debt 
and was entitled to dividend. 1946 Mad 500 
(501, 502) [A I R V 33 C 255]. (Court can 
order re-distribution after calling back the 
amount distributed.) 

[7] Where a debt is contested in the insol- 
vency proceedings, it should be proved in the 
ordinary way, and it would be no answer to 
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JSO. Disallowance and reduction of entries in schedule. 

(1) Where the receiver thinks that a debt has been improperly entered in 
the schedule, the Court may, on the application of the receiver and after 
notice to the creditor, and such inquiry (if any) as the Court thinks necessary, 
^expunge such entry or reduce the amount of the debt. 

(2) The Court may also, after like inquiry, expunge an entry or reduce the 
.amount of a debt upon the application of a creditor where no receiver has 
been appointed, or where the receiver declines to interfere in the matter or, in 
.the case of a composition or scheme, upon the application of the debtor. 

[P. I„ 1907—S. 20; P.T.I., 1909-Sch. II Rr.20 ; 27.] 


Section 49 — Note 1 (contd.) 
the contest that a prima facie proof of it ac¬ 
cording to the mode prescribed by S. 49 had 
already been given. 1958 All 54 (59) [AIR V 
•45 C 20] (DB). 

[8] Where the circumstances on which the 
preliminary inference as to the weakening of 

•'the presumption as regards certain pronotes 
under S. 118 (a) of the Negotiable Instru¬ 
ments Act was based are found to be illusory 
and unfounded, the creditors are not depriv¬ 
ed of the benefit of that presumption and 
there is no necessity of proving by evidence 
that consideration did actually pass. 1958 All 
54 (03) [AIR V 45 C 20] (DB). 

[9] The word “proved” includes affidavit 
of debt under S. 49 and also admission in the 
Court. The word is used in the technical sense 
of proof of debt for the purposes of claim¬ 
ing distribution in the assets of the insolvent 
before the insolvency Court. 1900 Andh Pra 
257 (259) [AIR V 47 C 79] (DB). 

[10] “Provable” and “proof” are words of 
technical import in the language of the law 
of insolvency. And it is only that a certain 
debt may conform to that description for cer¬ 
tain purposes of the Act that the convenient 
mode of proof prescribed by S. 49 has been 
laid down. 1958 Ail 54 (59) [AIR V 45 C 20] 

v(DB). 

[11] There is no express period of limitation 
.for creditor in insolvency proceedings to 
prove his debt. Debt is to be proved ordi¬ 
narily before any dividend is declared. 1936 
Cai 434 (430) [AIR V 23] : I L R (1937) 1 Cal 
127 * 1938 Oudh 8 (9) [AIR V 25] (DB). 

• (Some form of proof is necessary if a debt is 
to be considered.) 

[12] Proof of debt has to be offered in pro¬ 
ceedings subsequent to the adjudication. Fil¬ 
ing of the insolvency petition therefore would 
not amount to a proof or admission of amount 
due. 1930 Mad 874 (881) [AIR V 17]: 53 Mad 

'826 (DB). 

[13] Proof of debt must be tendered before 
discharge but acceptance of proof and deter¬ 
mination of persons who have proved to be 
creditors need not necessarily be before dis¬ 
charge. 1949 Ail 045 (040,047) [AIR V 36 C 
243] : ILR (1949) All 080 (DB). 

[14] Section 49 (2) does not require in every 
case that the vouchers should be specified 
along with the claim. Vouchers, if any, are 
required to be specified under S. 49 (2) and 
even then it is left to the Court at any time 

*to call for the production of the vouchers, if 
the vouchers are specified in the affidavit. In 
ca case where the claimant has no vouchers in 


his possession, it does not follow that be¬ 
cause no vouchers are specified in the affidavit 
his claim must be dismissed. 1955 NUC (Bom) 
6015 [AIR V 42]. 

[15] Dismissal of the claim on the ground 
of failure to submit vouchers with claim 
without giving an opportunity to the cre¬ 
ditor to prove his claim is opposed to the 
elementary notions of justice and fairness. 

1955 NUC (Bom) 6015 [AIR V 42]. 


Section 50 — Note 1 

[1] Section 50 will apply only to cases 
where the insolvency is pending. So where 
the insolvency has ended by an annulment 
the section cannot be invoked to expunge or 
reduce a debt due to a creditor. 1938 Pat 225 
(220) [AIR V 25] : 16 Pat 754 (DB). 

[2] Section 50 gives a special right to the 
receiver to apply to the Court for expunging 
or reducing a debt which he has himself inclu¬ 
ded in the Schedule. The creditor is also given 
such a right if the receiver declined to act. 
The insolvent is given the same right under 
S. 50, but only if a scheme or composition is 
pending. 1950 Mad 402 (502) [AIR V 37 
C 212] r ILR (1951) Mad 77 (FB). (A I R 1920 
Mad 556 (FB), overruled in so far as it 
laid down that the insolvent could, in no cir¬ 
cumstances, apply to the Court under S. 68 
to set aside a sale by the Official Assignee or 
receiver because he had no legal interest in 
the estate and could not for the same reason 
appeal against the adverse order.) 

[3] In deciding the question whether an 
equiry under S. 50 should be held the Court 
should act on the principles that have found 
favour in England. Hence where there is 
procf for*assessed taxes the Courts will not go 
behind the assessment to see whether the 
debtor was liable to that tax. 1941 Oudh 260 
(262) [AIR V 28] : 10 Luck 599 (DB). (Case of 
a Company under liquidation.) 

[4] A debt included in the schedule of an 
insolvent can be expunged only by the Court. 
The receiver has no such powers. 1920 Mad 
1019 (1019, 1020) [AIR V 13] (DB). 

[5] Official receiver framing schedule under 
powers delegated to him — The act of official 
receiver is not final and Court can entertain 
applications for enquiry under this section. 

1918 Mad 206 (200, 207) [A I R V 5] : 41 Mad 
30 (DB). (Case decided under Act of 1907.) 

[0] The official assignee can come to the 
Court to expunge a debt only where the 
matter rested on a proof of the claim only. 
But where he transfers the insolvent’s pro- 
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Effect of Insolvency on antecedent Transactions 

51. Restriction of rights of creditor under execution. 

(1) Where execution of a decree has issued against the property of a* 
debtor, no person shall be entitled to the benefit of the execution against the- 
receiver except in respect of assets realised in the course of the execution by 
sale or otherwise before the date of the admission of the petition. 

(2) Nothing in this section shall affect the rights of a secured creditor in 
respect of the property against which the decree is executed. 

(3) A person who in good faith purchases the property of a debtor under a. 
sale in execution shall in all cases acquire a good title to it against the 
receiver. 

[P. I., 1907—S. 34; P.T.I., 1909-S. 53.] 


Section 50 — Note 1 fcontdj 
perty by a registered sale deed to a creditor 
after admitting proof of his claim his only 
remedy is to hie a suit to set aside the sale 
deed. 1929 Mad 141 (142) [AIR V 16]. 

[7] The Court should consider any cause 
that might be shown against and come to a 
judicial finding before it refuses to remove the 
names under S. 50, after considering the report 
of the receiver as to whether or not each or 
any of those debts was really due. 1926 Cal 
160(161) [AIR V 13] (DB). 

[8] Where an order was passed under S. 26 
on the basis of the evidence recorded by the 
receiver who was not an official receiver and 
who did not submit his opinion on the evi¬ 
dence along with his report. Held , that the 
procedure adopted was irregular and that the 
order must be set aside. 1921 Mad 28 (29) 

[AIR V 8] (DB). (Case decided under Act of 
1907). 

[9] Creditor to whom dividend has been 
paid cannot be directed to bring back that 
amount merely by reason of fact that subse¬ 
quently, debt is expunged from list of credi¬ 
tors. 1942 Mad 644 (645) [AIR V 29] : I L R 
(1942) Mad 879. 

[10] The Insolvency Court has got not only 
the right, but also the duty, to order:dividends 
paid on settled and non-existent time barred 
debts expunged by it from the schedule to be 
put back into Court. 1951 Mad 814 (816) 
[AIR V 38 C 281]. 

[11] A creditor although authorised and 
directed by the Official Receiver cannot file a 
petition under S. 50 in the Insolvency Court, 
to have debts incorrectly or improperly ad¬ 
mitted expunged from the schedule and get a 
valid order. Where, however, such a petition 
is made by the creditor and no objection is 
raised to it in the Courts below, objection 
cannot be raised for the first time in second 
appeal as it does not go to the root of the 
matter vitiating the proceedings. 1951 Mad 
814 (,815) [AIR V 38 C 281]. 

[12] Receiver is proper party in matters 
between creditors and third parties — But in 
dispute among creditors, he is not — Amend¬ 
ment of Schedule prepared under S. 33 sought 
to be amended by one creditor — All other 
creditors but notreceiver are necessary parties. 
1934 Rang 112 (114, 115) [AIR V 21] (DB). 

[13] So long as insolvency exists a debtor 
cannot apply for expunging or reducing a 
debt. 1926 All 361 (362) LAIR V 13] (DB). 


[14] Section 50 doesmot exclude the applica- 
bi ity of S. 68 or disable the insolvent from* 
objecting under that section during the pend¬ 
ency of the insolvency proceedings to a debt 
admitted by the Official Receiver provided he- 
applies within 21 days of the act or decision, 
of the Receiver. 1950 Mad 492 (502) [A 1 R 
V 37 C 212] : ILR (1951) Mad 77 (FB). 


[15] A debtor cannot apply to expunge an 
entry or reduce the amountrof a debt in the 
absence of an approved composition or- 
scheme. Before the composition, the Official 
Receiver would be the person to represent the - 
creditors whereas after the composition is- 
accepted by the Court, the debtor is given the 
right to apply under S. 50. 1950 Mad 800- 
(801) [AIR V 37] C 337]: ILR (1951) Mad 237 
(DB). (AIR 1926 All 361, Rel on.) 

[16] Section 50 does not say that any ques¬ 
tion of title raised by two creditors of an 
insolvent should be decided by the Insolvency 
Court only. An executing Court can decide * 
it and its order is final. 1926 All 244 (245) 
[AIR V 13] 

[17] Where an order under S. 50 has been 
passed expunging or reducing a debt any per¬ 
son who is prejudiced by it can appeal as of' 
right. 1926 All 361 (368) [AIR V 13J (DB). 

[18] Where the application by the debtor to * 
the District Court purported to be made with 
reference to a scheme or composition and for 
the expunging of the debt of the respondent" 
from the schedule- of creditors, an appeal 
would lie to the High Court from the order of 
the District Court rejecting the debtor’s appli¬ 
cation. 1950 Mad 492 (503) [A I R V 37 
C 212] : ILR (1951) Mad 77 (FB). (A I R 1920 * 
Mad 556 (FB), overruled in so far as it laid. 
down that the insolvent could, in no circum¬ 
stances, apply to the Court to set aside a sale- 
because he had no legal interest in the estate - 
and could not for the same reason appeal • 
against the adverse order.) 


SECTION 51 — SYNOPSIS 

1. Scope. 

2. Adjudication by foreign Court. 

3. “Assets realised”. 

4. Realisation after admission of insol¬ 

vency petition. 

5. Attachment — Effect of. 

6. Effect of order for rateable distribution*. 

7. “Benefit of the execution”. 
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Section 51 — Synopsis (eontdj 

8. Rights of creditors. 

9. Rights of official receiver, 

10. Powers of Insolvency Court. 

11. Secured creditors — Sub-section (2). 

12. Bona fide purchaser — Sub-section (3). 

13. Summary administration. 

1. Scope.— [1] Sections 51 and 52 can¬ 
not be read together, for wording of S. 51 
precludes this. 1943 Mad 118 (121, 122) [AIR 
V 30]: ILR (1942) Mad 757 (DB). (Costs of 
the suit cannot be retained when decree, 
holder has been ordered to refund the money 
he has wrongly withdrawn from Court. But 
he can retain costs of execution; AIR 1939 
Mad 291, Overruled.) 

[2] Sections 51 and 52 are based upon the 
policy that when a debtor commits an act of 
insolvency no single creditor should be entit¬ 
led to receive more than a rateable share of 
the amounts realised from the property of the 
insolvent and also at the same time of protec¬ 
ting the diligent creditor who has by execu¬ 
tion already realised his debts. 1938 Mad 900 
(907) [AIR V 25]. 

[3] Section 51 is intended to put an end to 
the power of the executing Court to proceed 
against the property so soon as it finds that 
there is insolvency proceedings against the 
judgment-debtor and an application under 
S. 52 is made by the receiver. 1935 Mad 651 
(653) [AIR V 22]: 58 Mad 1050. 

[4] The section applies to a case where the 
decree is against a person against whom in¬ 
solvency proceedings are pending and who 
has been subsequently adjudicated insolvent. 
1929 Lah 805 (806) LAIR V 10J. (Insolvency 
proceedings against decree-holder who was 
subsequently adjudicated — Dispute between 
original decree-holder and his assignee— Held 
the section did not apply.) 

[5] One creditor bringing property of insol¬ 
vent to sale during pendency of insolvency 
proceedings and realising the money —Recei¬ 
ver when appointed can call upon him to 
refund the money by reason of S. 51 read 
with S. 28 — S 37 has no applicatiun to the 
case. 1930 Pat 112 (113,114) LAIR V 23] (DB). 

[6] (Obiter) — Section 51 applies only in 
the case of an undisputed title of the insol¬ 
vent to the property put to sale i. e., where 
S. 4, Provincial Insolvency Act, is not requi¬ 
red to be pressed into service. 1949 Nag 39 
(41) [AIR V 30 C 19]: ILR (1948) Nag 284. 

2. Adjudication by foreign court. — 

[1] An adjudication order by a foreign Court 
cannot have the effect of vesting in the recei¬ 
ver any immovable property of the insolvent. 
Therefore a decree-holder will be entitled to 
the benefit of his prior attachment of the pro- 
oerty. 1933 P C 134 (135 130) [AIR V 20]: 00 
Ind App 107: 50 Mad 405. 

3. “Assets realised”.—[1] Where, in exe¬ 
cution sale, one-fourth of purchase-money is 
deposited before and balance of three-fourth 
is paid into Court after admission of insol¬ 
vency petition, sale proceeds cannot be deem¬ 
ed to have been realised within S. 51 (1). 1943 


Mad 118(119) [AIR V 30]: ILR (1942) Mad 
757 (DB). (AIR 1942 Mad 88, Affirmed.)* 
1925 Mad 248 (249) [AIR V 12]: 48 Mad 056 
(DB). 

[2] Several properties sold in execution 
separately under one proclamation— Moneys 
paid into Court separately - Sale of each lot 
is complete when whole of balance of pur- 
chase-money is paid— The money paid into 
Court represents assets realised in execution. 
1943 Mad 118 (120) [AIR V 30] : I L R (1942) 
Mad 757 (DB)* 1942 Mad 88 (89) [AIR V 29]. 

[3] Unless the Court orders the transfer of 
money lying to the credit of the suit, the mere 
petition by the decree-holder who is execu¬ 
ting cannot make the money assets realised in 
execution. It the debtor is adjudicated before 
such an order the decree-holder cannot claim 
any preferential claim thereto. 1944 Mad 389 
(389) [AIR V 31]. 

[But see 1931 Sind 164 (166) [AIR V 18]: 26 
Sind L R 41 (DB). tAIR 1928 Sind 165, Rever¬ 
sed; AIR 1927 Sind 194, Impludly overruled. .)] 

[4] The mere order on an execution petition 
sending for the moneys of the judgment-deb¬ 
tor would not tantamount to an order reali¬ 
sing the assets within the meaning of sub- 
S. (l)ofS. 51 and therefore when a petition 
to adjudicate the judgment-debtor is filed a 
few days after such an order and the money 
is not in fact received by the Court before the 
date of the petition, the prior sending for the 
moneys of the judgment-debtor cannot have 
the effect of bringing into operation the excep¬ 
tion referred to in that sub-section. 1952 Mad 
256(257) [AIR V 39i. 

[5] Creditor’s application to declare debtor 
insolvent admitted and interim receiver- 
appointed — Creditor’s application to stay an 
execution by another creditor hut Court 
ordering sale to proceed but proceeds held in 
deposit to credit of insolvency — Creditor’s 
petition subsequently dismissed — Second 
petition by the creditor and application to 
withhold payment of money in deposit— Held 
that it could not be done so and the money 
was money realised in execution before the 
date of the application. 1933 Cal 051 i652) 
[AIR V 20] (DB) * 1930 Rang 265 (265) [AIR 

V 17] (DB). (Petition for insolvency by a 
creditor — Petition dismissed on the ground 
that the act of insolvency alleged, viz., sale 
in execution took place subsequent to peti¬ 
tion— Second petition on the same fact after- 
confirmation of sale — Held money realised by 
sale was not one realised during the pendency 
of insolvency proceedings as the second peti¬ 
tion cannot be considered to be in continua¬ 
tion of the first.) 

4. Realisation after admission of insol¬ 
vency petition. — [1] Section 51 applies only 
to monies brought into Court after the admis¬ 
sion of the petition. 1931 Sind 65 107) , AIR V 
18] (DB). (Money brought in after presenta¬ 
tion of petion but before admission of it can¬ 
not be denied to the creditor.)* 1935 Lah 690 
(691) [AIR V 221 * 1933 Lah 477 (478) [AIR 

V 20] : 14 Lah 724 (DB). (Execution sale be¬ 
tween date of admission of petition and ad¬ 
judication — Receiver entitled to the assets 
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realised.) * 1941 Mad 575 (576) [AIR V 28] 

(.Money.) 

[2] Mustajri of debtor’s land must be held 
good, where it has been completed before 
admission of insolvency petition. 1937 Lah 
634 (634) [AIR V 24]. 

[3] See the following cases decided under 
Act of 1907 where the line was drawn at the 
date of adjudication. Under the present Act 
this has been changed to the date of admis¬ 
sion of the petition. 1919 Ail 68 (69) [AIR 
V 6] : 41 All 274 (DB) * 1916 All 336 (336, 
337) [AIR V 3] * 1919 Cal 43 (44) [AIR V 6] 
(DB) * 1925 Mad 224 (224) [AIR V 12] (DB)* 
(’ll) 11 Ind Cas 433 (433) (Sind). 

[4] Date of admission does not mean the 
date of presentation of the petition. 1935 Lah 
690 (691) [AIR V 22]. 

[5] The date on which an applicant is asked 
to furnish security for his regular atten¬ 
dance in Court can be regarded as a date of 
the admission of the insolvency petition. 1936 
Lah 885 (886; [AIR V 23]. 

[6] Where the petition complies with the 
law the Court admits it. So where the Court 
ordered on the petition ‘check and file emer¬ 
gency* and the petition was taken on the file 
the same day the fact that the Court ordered 
the costs of publication to be paid before a 
subsequent date will not affect the date of its 
admission which is the same as on which it 
was taken on file by the Court. 1943 Mad 118 
(119) [AIR V 30]: ILR (1942) Mad 757. (AIR 
1942 Mad 88, Confirmed.) 

5. Attachment — Effect of. — [1] Sec¬ 
tion 28 (2) read with Ss. 51 and 52 indicates 
that an attaching creditor of the insolvent’s 
property has no priority over the receiver in 
insolvency. An attachment creates no charge 
on property and once an adjudication order 
has been passed which relates back to the 
date of the presentation of the application 
for insolvency, the attaching creditor is re¬ 
legated to the same position as other credi¬ 
tors by reason of the combined effect of 
S. 28 (2) and Ss. 51 and 52 and cannot execute 
his decree. 1943 Nag 101 (108) [AIR V 30] : 
ILR (1943) Nag 390 (DB)* 1915 All 305 (306) 
[AIB V 2] : 37 All 452 (DB). (Case under Act' 
of 1907.) * (’12) 9 All L Jour 707 (708). 

(Attachment of money does not mean realisa¬ 
tion unless the money reaches the Court. 
Retention of salary under attachment by 
Treasury Officer is not realisation. Case under 
Act of 1907.)*1933 Cal 625 (626) [AIR V 20]: 
(DB). (Attachment before judgment — Sub¬ 
sequent decree in his favour does not give 
him any charge or lien over attached pro¬ 
perty.) * 1929 Cal 524 (525) [AIR V 16] : 57 
Cal 122 (DB). (Attaching creditor should be 
classed with unsecured creditors.) * 1916 Cal 
531 (532) [AfR V 3j (DB). (Case under Act of 
1907.) * 1933 Nag 229 (230) [AIR V 20] : 29 
Nag L R 303 (DB). (It is immaterial whether 
attachment is before judgment or after decree.) 

[But see 1933 Sind 305 (306) [AIR V 20]. 
(Rights of official receiver do not prevail over 
claims of attaching creditor.) * 1931 Sind 164 
(168) [AIR V 18] : 26 Sind L R 41 (DB).] 


6. Effect of order for rateable distri¬ 
bution. — [1] The exception contained in 
S. 51 (1) which applies to the money credited 
in favour of attaching creditor applies also to 
amounts rateably distributed to other decree- 
holders under S. 73, Civil P. C. Once the 
Court holding the assets passes the order for 
rateable distribution the official receiver loses 
his right to claim it from the Court. 1922 
Mad 31 (31, 32) TAIR V 9] (DB). 

7. “Benefit of the execution.”—[1] The 
effect of S. 51 is that the executing creditor is 
deprived from having the benefit of his exe¬ 
cution for his sole benefit. The execution 
itself does not become void by reason of the 

section. 1937 Mad 727 (729) [AIR V 24]*1959 
Mad 431 (432) [AIR V 46 C 135]. (Leave to 
bid and set off obtained by decree-holder — 
Judgment-debtor adjudicated insolvent — 
Decree-holder should pay sale amount into 
Court.) 

[2] ‘Benefit of execution’ represents the bids 
made at a sale or the assets realised otherwise 
in the course of execution. In other words it 
refers to the money. 1942 Mad 425 (425) [AIR 
V 29] : ILR (1942) Mad 635 (DB). (AIR 1935 
Mad 907, Overru-ed.) 

[31 The expression ‘benefit of execution’ in 
S. 51 means the sum realised less costs of exe¬ 
cution. Therefore the decree-holder who is 
ordered to refund the money can retain the 
costs of the execution. 1943 Mad 118 (122) 
[AIR V 30] : ILR (1942) Mad 757 (DB). (But 
costs of suit cannot be retained. AIR 1942 
Mad 88, A ffirmed; AIR 1939 Mad 291, Over - 
ruled.) * 1933 Mad 703 (704) [AIR V 20] : 57 
Mad 330. (The creditor can be given a charge 
as against the receiver in respect of expenses 
incurred in execution by bringing the pro¬ 
perty to sale.) 


8. Rights of creditors.—[1] Sale of pro¬ 
perty by Court without knowledge of pen¬ 
ding insolvency proceedings—Sale will have 
no effect upon the rights of creditors inter se 
though bona fide purchaser under the sale is 
protected. 1936 Pat 112 (113, 114) [AIR V 23] 
(DB). 

[2] Attachment by one of the creditors 
before admission of insolvency petition — 
Applicant in insolvency applying for stay of 
sale which was rejected — Application by 
another creditor to Insolvency Court to issue 
direction to the executing Court to sell and 
deposit sale proceeds for distribution which 
was also rejected — Attaching creditor who 
bought the property in sale applying for 
amendment of insolvency petition by exclud¬ 
ing the property he bought therefrom — 
Amendment allowed — Held that another 


creditor had no locus standi to appeal against 
the order allowing amendment. 1937 Pat 643 
(644) [AIR V 24] (DB). 

LS] A decree-holder auction-purchaser who 
has obtained leave to bid and set off the sale 
proceeds against his dues under the decree 
cannot get the benefit of the execution sale 
and cannot set off but must put sale proceeds 
into Court, if the judgment-debtor was ad¬ 
judicated insolvent on his petition presented 
before the date of the sale. The combined 
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Section 51 — Note 8 (conti.) 
effect of S. 51 (1) and (3) of the Provincial 
Insolvency Act is that while a purchaser in 
good faith gets good title to the properties 
sold in Court-auction alter the presentation 
of the insolvency petition, the decree-holder 
cannot get any right to the proceeds which 
would vest in the Receiver. 1959 Mad 431 
(432) [AIR V 46 C 135]. (AIR 1938 Mad 907 
and AIR 1942 Mad 425, Bel. on.) 

9. Rights of official receiver.—[1] Official 
receiver has no claim over the sale proceeds 
of a property sold before insolvency. (*37) 

1937 Mad W N 366 (368). 

[2] Where the execution Court refuses to 
stay sale on being informed of the insolvency 
proceedings only the sale proceeds will vest 
in the receiver. (’35) 1935 Mad W N 1102 
(1103). 

[3] A obtaining attachment before judg¬ 
ment against D — D transferring property by 
sale to B few days after decree — A applying 
for sale in execution of decree — D's applica¬ 
tion for being declared insolvent — Property 
sold in execution though official receiver ap¬ 
plied for stay of sale— B getting sale set aside 
under O. 21, R. 89, Civil P. C. by depositing 
necessary amount in Court — A's application 
for payment to him of money deposited by B 
in Court opposed by official receiver who 
claimed it as the property of insolvent— Held 
that as from the date of sale by D to B of the 
land he was not the owner thereof and there¬ 
fore the amount deposited by B was not an 
amount which was realised in the course of 
execution by sale or otherwise and therefore 
could not be claimed by the receiver. (’37) 
1937 Mad W N 366(368). 

[4] To claim the benefit of this section it is 
necessary for the official receiver to apply for 
the proceeds. The proceeds will not ipso facto 
belong to him merely because execution was 
issued against the property after admission of 
the 'petition for insolvency. 1931 Pat 70 
(72) [AIR V 18] : 9 Pat 945 (DB) * 1940 Lah 
37 (37) [AIR V 27]. 

[5] Decree against Hindu father and son — 
Attachment of son’s share — Subsequent in¬ 
solvency of father—Right to sell son’s share, 
does not pass to receiver. 1936 Mad 193 (194, 
195) [AIR V 23] : 59 Mad 296 (DB). 

[6] Receiver can challenge a sale in execu¬ 
tion of a decree against the insolvent held 
after the date of petition in insolvency. 1942 
All 263 (264) [AIR V 29] : ILR (1942) Ail 421 
(DB). (AIR 1934 All 252, Overruled.) 

[7] Under S. 51 it is the receiver only 
against whom the sale in favour of the decree- 
holder who has purchased the property can¬ 
not prevail. Where the receiver did not lay 
claim to the property the judgment-debtor 
cannot object to the confirmation of the sale. 

1941 Oudh 505 (508,507) [AIR Vi-28]. 

10. Powers of Insolvency Court, — 

[1] Court can under its inherent powers allow 
interest if it thinks it just to do so while 
passing order for the refund of the money by 
the creditor. 1943 Mad 118 (122) [AIR V 30] : 
ILR (1942) Mad 757 (DB). (Official receiver 


not entitled to interest anterior to the date of 
his demand for refund. AIR 1942 Mad 88, 
Affirmed.) 

[2] As soon as the executing Court with or 
without notice of the insolvency proceedings 
orders sale and recovers sale proceeds S. 51 
operates to vest the money in the Insolvency 
Court. The Insolvency Court has jurisdiction 
to call upon the purchaser to deposit the pur- 
chase-money he had received from the exe¬ 
cuting Court. 1937 Nag 193 (194) [AIR V 24]: 
ILR (1937) Nag 249. 

[3] Court has no power to pass an order 
directing the decree-holder to restore to the 
official receiver property which he has pur¬ 
chased at an execution sale. 1942 Mad 425 
(425, 426) [AIR V 29] : ILR (1942) Mad 635 
(DB). 

[See however 1921 Mad 204 (208, 209) [AIR 
V 8]:44 Mad 524 (DB). (Property of insolvent 
sold in execution of decree after adjudica¬ 
tion — Insolvency Court has power to de¬ 
clare the sale invalid and order delivery of 
possession of the property to official receiver. 
Case decided under Act of 1907.)] 

11. Secured creditors—Sub-section (2).— 

[1] Secured creditor can pursue his remedy 
on his security in absence of official receiver 
from array of parties. 1930 Lah 855 (857) 
[MR V 17] (DB). 

[2] Deposit made by debtor under O. 21, 
R. 89 to set aside a Court sale after presenta¬ 
tion of petition to declare him insolvent—The 
decree-holder purchaser at whose instance 
the sale was held does not stand in the posi¬ 
tion of a secured creditor in respect of the 

deposit. 1943 Cal 555 (557) [AIR V 30] : ILR 
(1943) 2 Cal 397 (DB). 

[3] Suit by mortgagee for portion of mort¬ 
gaged property — Decree creating charge on 
portion — Fresh suit in respect of remaining 
portion is barred under Civil P. C., O. 2, 
R. 2, but security is not extinguished—Where 
such mortgagee has realized whole security 
by auction-purchase and is in possession of 
same, he can resist receiver’s claim in pro¬ 
ceeding under S. 51 on plea that he was 
secured creditor in respect of whole of pro¬ 
perty. 1940 Lah 166 (168, 169) [AIR V 27]. 

[4] Subsequent decree in favour of the cre¬ 
ditor who has attached before judgment, does 
not convert him into a secured creditor. But 
where under orders of Court the defendant 
makes a deposit which is to be in part satis¬ 
faction of a decree that may be passed against 
him, the creditor ^becomes a secured creditor 
with respect to that deposit in the event of a 
decree being passed in his favour. 1933 Cal 
625 (627) [AIR V 20] (DB). 

12. Bona fide purchaser—Sub-section (3). 
—[1] In view of the provisions of S. 51 (3), 
intervention of judgment-debtor’s insolvency 
in course of execution proceedings can never 
bring practical cancellation of execution pro¬ 
ceedings. 1942 Mad 425 (425) [A I R V 29] : 
ILR (1942) Mad 635 (DB). 

[2] Section 51 (3) does not restrict sales to 
those held in execution of decree but applies 
to sales in execution in general. 1940 Mad 
932 (934) [AIR V 27], (Sale held in execution 
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52. Duties of Court executing decree as to property taken in execution. 

Where execution of a decree has issued against any property of a 
debtor which is saleable in execution and before the sale thereof notice is 
given to the Court executing the decree that an insolvency petition by or 
against the debtor has been admitted, the Court shall, on application, • direct 
the property, if in the possession of the Court, to be delivered to the receiver. 


Section 51 — Note 12 (contd.) 

of an award of Registrar of Co-operative 

Societies—Purchaser in good faith protected.) 

[3.| Section 51 (3) is of wider range than 
O. 21, R. 90, Civil P. C. It is unnecessary to 
prove substantial injury under section 51 (3). 
1936 Mad 819 (823) [AIR V 23] : 59 Mad 928 
(DB). 

[4] Sub-section (3) of S. 51 applies also to 
sales which have taken place after the order 
of adjudication. 1949 All 660 (662) [AIR V 38 
C 248] : ILR (1949) All 508 (DB). (AIR 1938 
Mad 449. Dissented from.) * 1959 Bom 10 (13) 
[AIR V 46 C 4] : ILR (1958) Bom 1367 : I L R 
(1959) Bom 249* 1956 Andh Pra 243 (246) 
[(S) A I R V 43 C 69] : ILR (1956) Andh 230 
(FB). (AIR 1938 Mad 449 6c A I R 1942 Mad 
415 (1), Dissented from.)* P51) ILR (1951) 2 
Cal 348 (349). (Bona fide purchaser at execu¬ 
tion sale held after application for adjudica¬ 
tion is admitted—Purchaser is protected-But 
Receiver has superior claim over sale proceeds 
—Decree-holder himself purchasing property 
—He is not entitled to sale proceeds in satis¬ 
faction of his decree—He cannot claim set-off 
of price realised at sale against his own 
decretal dues.) * (’49) 53 Cal VV N 304 (308)* 
19-10 Nag 414 (416) [A I R V 27] : ILR (1942) 
Nag 377. 

[But see 1951 Trav-Co 193 (194) [AIR V 38 
C 78] : 1950 Trav-Co L R 125 (DB)* 1942 
Mad 415 v415) [AIR V 29] : ILR (1942) Mad 
614 (DB)* 1939 Mad 433 (435) LA I R V 26]* 
1938 Mad 449 (452, 453) [AIR V 25] : I L R 
(1938; Mad 1063 (DB).] 

[5] Doctrine of relation back of title of 
official receiver is subject to exception enacted 
in S. 51 '3) which protects title of the auc¬ 
tion- purchaser to property sold in auction 
and purchased in good faith. 1938 Mad 906 
(907) LAIR V 25]* 1959 Bom 10 (13) [A I R 
V 46 C 4] : ILR (1958) Bom 1307 : ILR (1959) 
Bom 249* 1959 Mad 431 (432) [AIR V 46 
C 135]. 

[6] “A person” will include decree-holder 
purchaser and stranger purchaser. 1942 Mad 
425 (425) [AIR V 29] : ILR (1942) Mad 635 
(DB). 

17] The provisions of sub-section (3) of 

S. 51 would apply whether notice of the in¬ 
solvency proceedings is given to the executing 
Court or not. The matters dealt with by these 
provisions are quite different from those dealt 
with by S. 52. 1959 Bom 10 (13) [AIR V 40 
C 4J : ILR (1958) ;Bom 1307 : I L R (1959) 
Bom 249. 

[81 Sale held by Court with notice of in¬ 
solvency proceedings — Sale is not void — If 
petition is dismissed the purchaser gets in¬ 
defeasible rights — If adjudication follows he 
must show good faith to protect his title 
against the receiver. 1947 Nag 76 (77) [AIR 
V 34 C 21] : ILR (1940) Nag 937. 


[9] Even if the purchaser had notice of in¬ 
solvency want ol good faith cannot be in¬ 
ferred when he purchased the property at a 
sale sanctioned by the Court. A purchase 
made on the faith of a Court’s order would 
negative any inference of bad faith which 
knowledge of the debtor’s insolvency stand¬ 
ing alone might possibly justify. 1936 Mad 
819 (823) [AIR V 23] : 59 Mad 928 (DB)* 
1935 Cal 503 (505, 508) [A I R V 22] : 02 Cal 
457 (DB). 

[See also (’51) ILR (1951) 2 Cal 348 (350). 

(Other circumstances have also got to be con¬ 
sidered as knowledge alone is not conclusive 
of want of good faith.)] 

[See however 1959 Bom 10 (13) [AIR V 40 
C 4] : I L R (1958) Bom 1307 : IL R (1959) 
Bom 249. (Knowledge of insolvency proceed¬ 
ings by purchaser is sufficient to disprove 
that he was not bona fide purchaser.) * 1933 
Nag 28 (29) [AIR V 201 : 28 Nag L R 317. 
(A person who purchases with notice of insol¬ 
vency is not a purchaser in good faith within 
the meaning of S. 51 (3)).] 

[10] Where the decree-holder deliberately 
kept )ack from the Court his knowledge of 
pending insolvency of judgment-debtor with 
the object of making the Court to proceed 
with the sale in execution, so that he could 
purchase the property to the exclusion of 
other-creditors, the sale is invalid and can be 
set aside. 1938 Mad 718 (719, 720) [AIR 

V 251*1933 Pat 019 (621) I AIR V 20] : 13 Pat 
30-DB). 

[See however 1938 Mad 906 (909) [A I R 

V 25].. 

[Hi Transferee from bona fide purchaser at 
a Court auction gets a good title against the 
receiver even though he had notice of insol¬ 
vency proceedings. 1917 Cal 606 (607) [AIR 

V 4] (DB). (Case under Act of 1907.) 

13. Summary administration.—[1] Pro¬ 
perty vesting in Court as receiver under S. 74 

(ii) — Purchaser in good faith at an execution 
sale will be protected though such property 
cannot be made the subject of an execution 
sale—Sale would prevail against receiver and 
he can get only the sale proceeds. 1927 Mad 
983 (984) [AIR V 14]. 

SECTION 52 — SYNOPSIS 

1. Scope. 

2. Executing Court—When can act. 

3. ‘Receiver.’ 

4 * - 4 * 

4. Property to be delivered. 

5. Duty of executing Court where no 
receiver appointed. 

6. Secured creditors. 

7. Costs of suit and execution. 
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but the costs of the suit in which the decree was made and of the execution 

shall be a first charge on the property so delivered, and the receiver may sell 

*he property or an adequate part thereof for the purpose of satisfying 
the charge. 

[P. I., 1907—S. 35; P.T.I., 1909-S. 54.] 


Section 52 (contdj 

1• Scope. — [1] Section 52 applies to a 
state of affairs antecedent to what is contem¬ 
plated by S. 51 (1) of the Act. The Court can 
act and direct property under attachment to 
be delivered only where the execution is pend¬ 
ing. Once the property is sold S. 52 cannot 
apply. 1933 Lah 477 (478) [AIR V 20]:14 Lah 
724 (DB) (AIR 1930 Lah 39, Overruled.) 

[2] There is a distinction between Ss. 52 
and 51 since the matters dealt with by them 
are quite different. Section 52 applies to cases 
before sale of the property whereas S. 51 
covers cases both before and after the sale 
of the property. Provisions of S. 52 are avail¬ 
able only where notice of the admission of 
the insolvency petition is given to the execut¬ 
ing Court and while it is still in possession 
of the property of the insolvent, while S 51 
makes no reference to the powers of the 
executing Court to sell the property at all 
and sub-s. (3) thereof can be resorted to even 
for obtaining a good title under the sale held 
by the executing Court, whether before or 
after adjudication. 1959 Bom 10 (13) [AIR 
V 46 C 4] : I L R (1958) Bom 1307 : I L R 


been admitted. The section is not. intended 
to protect the insolvent and though the insol¬ 
vent can make an application of the kind it 
should be made for the general body of credi¬ 
tors and not for himself. The Court can only 
pass an order that the property be delivered 
to the official receiver if one has already been 
appointed. 1930 Pat 406 (407) [A I R V 17] 
(DB). 


[8] Section 52 applies to immovable as well 
as to movable property. 1930 Lah 970 (970) 
[AIR V 17] * 1929 Cal 524 (526) i A I R V 10] 
(DB)* 1939 Mad 456 (459) [AIR V 20] : I L R 
(1939) Mad 803 (SB) * 1932 Mad 95 (96) [AIR 
V 19] 55 Mad 316 (DB). (Applies to all kinds 
of property.) 

[9] The right of a Hindu father to sell the 
joint family property including the undivided 
shares of his sons is property which vests in 
the receiver of his estate in insolvency. 1931 
Bom 50 (52) [AIR V 18] : 55 Bom 110 (DB). 

[10] Sale stopped and execution struck off 
as result of application by receiver under 
S. 52 — Attachment of property before judg¬ 
ment does not cease. 1940 _\lad 733 (737) 
[AIR V 27]. 


(1959) Bom 249. 

[3] The amended S. 52 contemplates the 
presentation of an application not as it used 
to be after adjudication but at the stage when 
insolvency petition has been admitted. 1932 
Mad 95 (96) [AIR V 19] : 55 Mad 310 (DB) * 
1932 Lah 471 (473) [A I R V 19] : 14 Lah 63 
(DB) * 1930 Nag 120 (121) [A I R V 23] : 31 
Nag L R (Sup) 212. 

[4] The object of S. 52 is not to give an 
advantage to the insolvent but to prevent in¬ 
dividual creditors deriving unfair advantage 
over other creditors and to place the property 
in the hands of a receiver for equal distribu¬ 
tion to the general body of creditors. 1930 
Pat 400 <407) [AIR V 17] (DB). 

[5] An application under S. 52 has to be 
made to the Court which is executing the 
decree and it is that Court which has to 
decide whether in regard to an application 
under S. 52 the conditions laid down by that 
section are fulfilled and whether the provi¬ 
sions of the section are applicable. The insol¬ 
vency Court has no jurisdiction to make an 
order under S. 52. 1959 Madh Pra 420 (422) 
[AIR V 46 C 147] * 1935 Cal 150 (151) [AIR 
V 22] (DB). 

[6] Application under S. 52 presented in 
conformity with conditions prescribed there¬ 
in—Executing Court can only direct delivery 
of property to the receiver—It cannot investi¬ 
gate questions of title in dispute between the 
insolvent judgment-debtor and any other co¬ 
judgment debtor or stranger. 1935 Mad 051 
(052, 653) [AIR V 22] : 58 Mad 1056. 

[7] Section 52 does not confer any right 
upon the insolvent to make an application 
for stay of execution by a creditor on the 
ground that his petition in insolvency has 


2. Executing Court — When can act.— 
1] It is necessary that two conditions must 
ae satisfied before the executing Court can 
make an order for delivery of the attached 
property to the receiver in insolvency The 
first is that notice is given to the executing 
Court of the admission of a petition of insol¬ 
vency by or against the judgment debtor. In 
the second place, there should be an applica¬ 
tion before the executing Court for delivery 
of such property to the receiver. 1945 Cal 400 
(401) [A I R V 32] (DB) * 1935 Cal 6L2 (0L3) 
[AIR V 22]: 03 Cal 176 (DB). (Mere admission 
of insolvency petition does not debar creditor 
from executing his decree against debtor.) * 
1930 Lah 851 (852) [AIR V 17]. 

[2] Section 52 is applicable only where 
notice is given to the Court in time and 
before the sale has already taken place. 1932 
Cal 203 (203) [AIR V 19] (DB). 

[3] The Court is not prohibited from exe¬ 
cuting a decree by sale of judgment-debtor’s 
property merely by reason of its getting notice 
of admission of insolvency petition by him in 
the absence of an application for delivery of 
property to receiver 1925 Lah 158 (159) [AIR 
V 12}. (Sale so held cannot be impeached 
either by receiver or the creditors.) * 1938 
Mad 906 (908) i AIR V 25]. [The fact of insol¬ 
vency brought to Court’s notice by judgment- 
debtor )* 1935 Rang 317 (318) [AIR V 22]: 13 
Rang 534 (DB). 

[But see 1933 Cal 561 (562, 563) [AIR V 20]r 
00 Cal 696 (DB). (The underlying principle of 
the Provincial Insolvency Act as can be 
gathered from the provisions of S. 52 is that 
when the Court is appraised of the pendency 
of an application for insolvency in another 
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Court and of the further fact that such an 
application has been admitted it should stay 
its hand so far as the execution of the decree 
by the creditors of the insolvents is con¬ 
cerned. Sale held by Court in such circum¬ 
stances is void even though there is no 
application by interim receiver.)] 

[4] Executing Court having no knowledge 
of insolvency proceedings—No application by 
receiver for delivery of property — Sale held 
before adjudication — Executing Court has 
jurisdiction to continue proceedings. 1930 
Nag 117 (118) [AIR V 23]r ILR (1930) Nag 41. 

[5] Sale held before adjudication but after 
admission of petition in ignorance of insol¬ 
vency proceedings as no notice was sent to 
executing Court — Sale held was not void. 
1937 Nag 193 (194) [AIR V 24] : I L R (1937) 
Nag 249. 

[0] Even in cases where the executing Court 
has notice of the insolvency proceedings, the 
sales held by it under S. 52 will not be void. 
In such cases if the insolvency application is 
dismissed, the auction-purchasers get an in. 
defeasible title; but if an order of adjudica¬ 
tion is made, they cannot claim any title 
against the receiver unless they can show that 
they purchased the property in good faith. 
1947 Nag 70 (77) [AIR V 34 C 21] : I L R 
(1940) Nag 937. 

[7J Where an insolvent’s property is attach¬ 
ed in execution of a decree before he applies 
for insolvency and an ad interim receiver 
applies for stay of sale, the Court should stay 
sale and deliver property to the receiver. If 
the sale is held in contravention the receiver 
is not bound to recognise the title of auction- 
purchaser. 1932 Mad 95 (90) [AIR V 19] : 55 
Mad 310 (DB). 

[8] The effect of S. 52 is not to validate a 
sale held subsequent to the admission of the 
insolvency petition but prior to the order of 
adjudication even though the auction pur¬ 
chaser was not a bona fide purchaser, merely 
because no notice of the admission of the 
insolvency petition was given to the executing 
Court. The nature of the title that the pur¬ 
chaser gets in such a sale will depend on 
whether he fulfils or not the condition laid 
down in sub-s. (3) of S. 51. 1959 Bom 10 (13) 
[AIR V 40 C 4] : ILR (1958) Bom 1307 : I L R 
(1959) Bom 249. (Knowledge of insolvency 
proceedings by the purchaser is sufficient to 
disprove the contention that he is a bona fide 
purchaser.) 

3. ‘Receiver.’ — [1] Receiver in S. 52 
includes ad interim receiver. 1934 All 444 
(445) [A I R V 21] (DB) * 1933 Lah 192 (192) 
[AIR V 20] (DB) * 1932 Lah 471 (473) [A I R 
V 19] : 14 Lah 63 (DB). (Interim receiver is 
competent to make application.) * 1936 Mad 
819 (822) [AIR V 23] : 59 Mad 928 (DB). 
(AIR 1920 Mad 432, Overruled.)'bl9QQ Nag 120 
(121) [AIR V 23] : 31 Nag L R (Sup) 212. 

[But see 1930 Lah 851 (852) [AIR V 17]. 
(Not referred to in A I R 1932 Lah471.)*1920 
Mad 600 (600, 607) [A I R V 13] (DB) * 1920 
Sind 199 (200) [AIR V 13] : 19 Sind L R 35 * 
1924 Sind 69.(70) [AIR V 11] ]. 


4. Property to be delivered. — [1] It is 
only where the property proceeded against is 
the property of the insolvent that the Court is 
bound to deliver to the receiver. 1940 Mad 
222(223) [AIR V 27]. 

[2] Section 52 has got its specific purpose 
and that is to enable the Receiver to obtain 
possession of the property which is in the 
custody of the executing Court. Where notice 
of the admission of the insolvency petition is 
given to the executing Court, that Court is 
bound to direct delivery of the property to 
the Receiver provided at that date the pro. 
perty is still in its possession, that is to say, 
that property is not sold. 1959 Bom 10 (13) 
[AIR V 40 C 4] : ILR (1958) Bom 1307 : ILR 
(1959) Bom 249. 

[3] The effect of attachment of immovable 
property under S. 64, Civil P. C., is that the 
property attached is kept in custodia legis 
during the period of attachment and there¬ 
fore, the Court which attaches the property 
and purports fo sell it is in possession within 
the meaning of S. 52. The sale of such pro¬ 
perty must be stopped and the property 
should be ordered to be delivered to the 

receiver. 1928 Bom 177 (177) [A I R V 15] 
(DB) * 1930 Nag 120 (120) [A I R V 23] : 31 
Nag L R (Sup) 212. 

[But see 1920 Sind 199 (200) [A I R V 13] s 
19 Sind L R 35. (Immovable property at¬ 
tached under O. 21, R. 54 is not in the pos¬ 
session of Court and S. 52 cannot apply to 
such cases and the property cannot be ordered 
to be delivered.)] 

[4] Property which a judgment-debtor is 
seeking to bring to sale on the ground that 
the decree creates a charge upon it is not pro¬ 
perty in possession of the Court and the exe¬ 
cuting Court has no power to direct its deli¬ 
very to the receiver. 1933 Mad 152 (153) [AIR 
V 20] : 56 Mad 453 (DB). 

[5] Where the father of joint Hindu family 
is adjudicated an insolvent, only his share of 
the property vests in the official receiver and 
the shares of the undivided sons do not 
actually vest in the receiver, but only the 
father’s power to sell such shares. But where 
such shares of the undivided sons have been 
attached before the father’s share vested in 
the receiver, there can be no vesting of even 
the father’s power to sell the shares in the 
receiver. 1935 Mad 427 (428) [AIR V 22] * 
1930 Mad 193 (194, 195) [AIR V 23] :-59 Mad 
296 (DB). (No difference whether attachment 
of son’s share is for his pious obligation lia¬ 
bility or for his own liability.) 

5. Duty of executing Court where no 
receiver appointed. — [1J Section 52 has no 
application to a case where no receiver either 
interim or otherwise has actually been ap¬ 
pointed or his appointment has actually 
ceased. 1945 Cal 400 (401) [AIR V 32] (DB)* 
1933 All 559 (500) [AIR V 20] (DB)*1938 Cal 
503 (505) [AIR V 25] (DB). 

[21 No receiver in existence — Executing 
Court can proceed with the sale of the pro¬ 
perty. 1935 Cal 012 (614) [AIR V 22] : 63 Cal 
176 (DB)*1938 Cal 503 (505, 507) [AIR V 25] 
(DB). (Executing Court is not bound to stay 
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53 « Avoidance of voluntary transfer. 

Any transfer of property not being a transfer made before and in considera¬ 
tion of marriage or made in favour of a purchaser or incumbrancer in good 
faith and for valuable consideration shall, if the transferor is adjudged 
insolvent a [on a petition presented] within two years after the date of the 
transfer, be voidable as against the receiver and may be annulled by the Court 

[P. I., 1907—S. 36; P.T.I., 1909-S. 55.] 

[a] Inserted by the Insolvency Law (Amendment) Act, 1930 (X of 1930), S. 6. 


Section 52 — Note 5 (contd .) 
its hands if no receiver to whom attached 
property can be made over is in existence at 
time of sale.) 

[3] No receiver appointed to whom pro- 
erty can be delivered — Executing Court is 
ound to go on with sale and hola sale pro¬ 
ceeds subject to the orders the Insolvency 
Court may pass in the matter. 1930 Pat 406 
(407) [AIR V 17] (DB). 

6. Secured creditors. — [1] Section 52 
does not apply to decree-holders obtaining 
security in execution for satisfaction of their 
money decrees. 1926 Mad 194 (198, 201) [AIR 
V 13] (DB). 

[2] Section 52 cannot in its very nature 
apply to mortgage decree-holders or to money 
decree-holders holding a charge or lien on the 
property of the debtor as security for the 
payment of the debt due from him. 1959 
Madh Pra 420 (422) f AIR V 46 C 147]. 

[3] Where a compromise instalment decree 
in a mortgage suit provides that till repay¬ 
ment of the decretal amount the property 
mortgaged shall remain attached as security 
for the payment of the amount, the decree can¬ 
not be construed as a simple money decree 
but is in the nature of a mortgage decree. In 
any event, it gives the decree-holder a charge 
or a lien on the properties of the debtor speci¬ 
fied as security in the decree. Section 52 can¬ 
not in such a case, be invoked by the interim 
receiver appointed in the insolvency proceed¬ 
ing filed by the debtor for delivery to him of 
the property mortgaged. 1959 Madh Pra 420 
(422) [AIR V 46 C 147]. 

[4] Decree-holder in appeal ordered by 
High Court to stay execution provided the 
judgment-debtor executed mortgage of the 
property attached in favour of decree-holder 
for his benefit — Decree-holder successful in 
appeal—Adjudication of debtor in the mean¬ 
while — Official receiver who came in subse¬ 
quently cannot have delivery of the property 
mortgaged to the decree-holder who was 
secured creditor in respect of it. 1931 Lah 
298 (299) [AIR V 18]. 

7. Costs of suit and execution. — 

[1] Where sale has already taken place the 
creditor who brought to sale the property is 
not entitled to the charge for costs under 

S. 52. This section does not apply to cases 
where sale of property is already effected. 

1933 Mad 703 (704) [AIR V 20] : 57 Mad 330. 

[2] The “expression “costs of execution** 
includes costs of suit brought under O. 21, 
R. 63 of the Civil P. C. in which the creditor 
succeeded in having the order under R. 60 of 
Civil P. C. releasing the property set aside. 
1929 Cal 524 (526) lAIR V 16] (DB). 


[3] The costs of arbitration cannot be 
treated as costs of suit under S. 52. 1920 Sind 
199 (201) [AIR V 13] : 19 Sind L R 35. 


SECTION 53 - SYNOPSIS 

1. "‘Any transfer.” 

2. Good faith. 

3. “For valuable consideration.” 

4. “Voluntary transfer.” 

5. Transfer in favour of wife. 

6. Transfer from insolvent’s transferee 

7. Transfers to creditors. 

8. Fraudulent transfers—Illustrative cases. 

9. “Purchaser.” 

10. Benami acquisition of property. 

11. Conditions of avoiding transfer under 

Section 53. 

12. “If the transferor is adjudged insolvent.” 

13. “On a petition presented within two 

years after the date of the transfer.” 

14. Fictitious and benami transfers. 

15. Transfers effected after presentation of 

insolvency petition. 

16. “Voidable as against the receiver.” 

17. “May be annulled.” 

18. Annulment of adjudication or granting 

of absolute discharge—Effect on pend¬ 
ing proceedings. 

19. Transfer annulled—Rights of transferee. 

20. Defence to an application under this 

section. 

21. This section and section 53, T. P. Act. 

22. Jurisdiction. 

23. Property situate beyond jurisdiction of 

Court. 

24. Burden of proof. 

25. Procedure. 

26. Report of receiver whether evidence. 

27. Res judicata. 

28. Appeal. 

29. Revision. 

30. Limitation for application under S. 53. 

31. Scope of enquiry—Duty of Court. 

1. “Any transfer.” — [1] Any transfer of 
propery must mean transfer recognized by 
general law. 1927 Mad 809 (871) [AIR V 14] : 
50 Mad 815 (DB). 

[2] Deed of release accompanied by muta¬ 
tion and transfer of possession is a transfer. 

1930 Oudh 314 (315) [AIR V 17] : 5 Luck 742 
(DB). 
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[3] “Any transfer” means transfer recog¬ 
nised by general law — Court must look to 
substance and not to form — Held, that sur¬ 
render deed executed by the insolvent though 
clothed as a relinquishment amounted to 
transfer of property. 1955 N U C (Mad) 3114 

[AIR V 42]. , r , 

[41 A partition of joint famdy property 

amounts to “transfer of property” which falls 
within the mischief contemplated by S. 53. 
1930 Lah 645 (647) [AIR V 17] (DB). 

[5] The words “any transfer” include a 
transfer made by a decree. 1936 Bom 176 
(177) [AIR V 23]. 

[0] Section 53, besides voluntary transters, 
applies to transfers in invitum. 1940 Mad 749 
(753) [AIR V 27] * 1931 Mad 597 (1) (597) 
[AIR V 18] (DB). 

[7] Deed by insolvent, constituting a per¬ 
son, in fact a selling agent, comes within the 

mischief of S. 53. 1927 Mad 869 (871, 872) 
[AIR V 14] : 50 Mad 815 (DB). 

[8] The question whether a Hindu father as 
the manager of the family has the right to 
alienate the son’s share for a binding debt is 
not quite relevant in considering whether he 
alone was a transferor within the meaning of 
S. 53 of the Act. The mere fact that the 
father has got such a power does not imply 
that he is purporting to exercise that power in 
any given case. Where a document of transfer 
is executed not only by the Hindu father but 
by the son as well and the fact that the son 
is a minor and is represented by the father 
does not make the transfer effected by the 
father as the managing member of the family. 
The circumstance, that the son also is a party 
to the document, shows the father alone is not 
the transferor so as to render the whole docu¬ 
ment voidable as against the receiver. In such 
a case it is only the transfer effected by the 
father who is adjudged an insolvent, that can 
be annulled and the share of the minor son 
will be unaffected. 1954 Mad 481 (432) [AIR 
V 41 C 109]. (AIR 1935 Mad 240; AIR 1944 
Mad 233; AIR 1945 Mad 253 and AIR 1937 
Mad 791, Dissented from.) 

[9] The jurisdiction of an Insolvency Court 
when setting aside a transfer under S. 53 or 
54, where the transaction is not sham and 
nominal, is confined to doing so in respect of 
the insolvent’s share. In so far as the insol¬ 
vent’s share of property is involved in the 
alienation the official receiver will get it back 
when the alienation is set aside, but if under 
the powers vested in the insolvent father 
under the general law (such as, the Hindu 
Law) he has alienated the interests of his sons 
which are not insolvent’s no order of the Insol¬ 
vency Court under S. 54 can get back from 
the alienee and vest in the official receiver the 
interests of persons, who have not been ad¬ 
judicated. The question as to the father’s 
powers to alienate family property for the 
discharge of antecedent debts and the provi¬ 
sion enacted in S. 28A vesting such a power 
in the official receiver is wholly irrelevant for 
the consideration of the question. 1955 Mad 
51 (53) [(S) AIR V 42 C 11J : ILR (1955) Mad 
1039 (DB). 


[10] A father of a joint Hindu family was 
adjudged insolvent on an application by a 
creditor who applied under Ss. 53 and 54 of 
the Provincial Insolvency Act for annulment 
o f a sale of certain joint family property 
effected by the father and his sons. The father 
and the major sons signed the sale-deed ion 
their behalf and the minor sons were repre¬ 
sented by their father who acted as their 
guardian, and the recitals in the deed stated 
that the debt was a family debt and was 
borrowed for a family purpose. The sons 
were not made parties to the proceeding. The 
Court found that the sale was bogus. Held , 
that the Insolvency Court could set aside the 
sale only to the extent of the father’s interest 
in the propeity sold and that the interests of 
the sons, including the minor sons, could not 
be touched by the Court, at any rate, in their 
absence. As the son’s share in the property 
had been sold there was no disposing power 
left to the father and consequently there was 
nothing which could vest in the receiver or 
the Court. 1949 Nag 223 (225, 220) [A I R 

V 30 C 90] : ILR (1949) Nag 155 (DB). 

2. Good faith. — [1] The true test with 
respect to good faith of a transferee is not as 
to the honesty on the part of the transferee to 
discharge the obligations standing against the 
transferor. The true test is as to whether the 
transferee at the time of taking the transfer 
did or did not honestly know that the trans¬ 
feror was so heavily burdened with debts that 
there was no property left for him, more than 
what was needed, to discharge his obligations 
towards his creditors; if the transferee honest¬ 
ly knew that the properties were more than 
the obligations standing against the trans¬ 
feror, he may possibly prove that there was 
no bad faith on the part of the transferee. If, 
however, there are indications sufficient to 
prove that the transferee had the knowledge 
that the debts standing against the transferor 
were more than the property owned by the 
transferor, then in that circumstances it can¬ 
not be said that the transferee, when taking 
the transfer, was acting in good faith. The 
transfer in that case may be proved to have 
been entered into by the transferee in collu¬ 
sion with the transferor to screen the proper¬ 
ties from the reach of the creditors. 1955 Pat 
458 (467) [AIR V 42 C 122] : 34 Pat 440 (DB). 

[2] Inadequate consideration may be evi¬ 
dence of want of good faith which may itself 
be sufficient for setting aside of transfer. 193^ 

All 243 (243) [AIR V 19] (DB) * 1941 All 316 
(318) [AIR V 28] : ILR (1941) All 603 (DB). 
[See als) 1927 Nag 106 (167, 168) [A I R 

V 14].] 

[See however 1919 All 348 (348) [AIR V 6] 
(DB).] . , i 

[3] In determining the question of good 
faith with respect to an alienation by ir * s( "~ 
vent, it is necessary that the facts should be 
considered in relation to each other and 

weighed as a whole. 1933 Lah 631 (632) LAIR 

V 20] (DB). 

[4] Good faith is necessary only on P a *£ °* 
transferee. 1938 Cal 417 (422) [AIR V 25]. 
ILR (1938) 2 Cal 275 (DB). 
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[5] For a man practically in a state of 
insolvency to alienate his last remaining pro¬ 
perty and that only an expectancy, to a rela¬ 
tive, for a sum only part of which was paid 
would indicate that there was bad faith and 
the transaction must be set aside. 1939 Lah 
322 (323) [AIR V 261. 

[6] Where a near relation of a debtor pur¬ 
chases the whole, or substantially the whole 
of the property of a person in insolvent cir¬ 
cumstances he cannot be said to be acting in 
good faith. 1920 Nag 63 (63) [AIR V 7]. 

[7] If the transaction is real it is not brought 
within S. 53 unless receiver proves that trans¬ 
feree knew that the transferor was insolvent 
when the transfer was made, even where 
transfer is of whole of available assets. 1934 
Rang 208 (210) [AIR V 21] (DB). 

[8J In the vicissitudes of business, firms do 
sometimes part with their property to get cash 
or satisfy old creditors and thus keep their 
credit in market. Rut this does not necessarily 
imply that they are acting mala fide nor does 
it lead to the conclusion that the transferees 
had become aware of their difficulties. 1934 
Pesh 126 (129) [AIR V 21]. 

[9] A threat of legal proceedings to person 
in embarrassed conditions cannot be said to 
be genuine pressure so as to make transfer 
bona fide which otherwise appears fraudulent. 

1940 Lah 6 (6) [AIR V 27] * 1951 Trav-Co 55 
(70) [AIR V 38 C 20] : 1950 Trav-Co L R 707 
(DB). 

[10] Transferee ignorant of transferor’s im¬ 
pending insolvency and having no intention 
to cheat other creditors — Transferee acts in 

good faith. 1928 Bom 341R345) [AIR V 15] 
(DB). 

[11] When the creditor’s good faith is ques¬ 
tioned under S. 53, Provincial Insolvency Act 
that the fact that he had notice of the finan¬ 
cial position of the debtor and that he made 
no contemporaneous advance would be suffi¬ 
cient to destroy his plea of good faith even 
though the creditor in fact acted honestly 
and attempted to secure what was due to him. 
The mortgage in favour of the creditor is 
voidable against the receiver. 1952 Sau 47 
(49) [AIR V 39] (DB). 

[12] If it was within the knowledge of the 
transferees that the transferor was in insol¬ 
vent circumstances at the time of the sale and 
there was pressure from his creditors for the 
payment of the moneys due to them and 
transferees purchased from him his entire 
stock-in-trade and assets without making any 
substantial contemporaneous payment and 
without undertaking to make any such pay¬ 
ment in future in order that he might be able 
to continue his business so that he would be 
in a position to pay off his creditors, it would 
be very difficult to hold that the transfer was 
one entered into in good faith. 1958 Mys 35 
(38) [AIR V 45 C 11] : ILR (1957) Mys 147 
(DB). 

[13] The expression good faith* in S. 53 
does not contemplate that both parties to the 
transaction should act in good faith and the 
section requires only proof of absence of good 
faith on the part of the transferee and not the 

[Vol. 13.] 2 A.M. 25. 


absence of good faith on the part of the trans¬ 
feror. 1959 Ker 380 (381) [AIR V 46 C 132] 
(DB)* 1951 Trav-Co 55 (61) L AIR V 38 C 20]: 

1950 Trav Co L R 707 (DB). 

[14] Question of determining good faith 
with respect to a transfer under S. 53 depends 
not alone on the recitals and covenants con¬ 
tained in it; the circumstances surrounding 
the transaction and the conduct of the parties 
at the time of and after the execution of the 
deed should be taken into account. The facts 
should be considered in relation to each other 
and weighed as a whole. 1959 Ker 380 (381) 
[AIR V 46 C 132] (DB). 

[15] Mortgagee advancing Rs. 75,000 on 
mortgage—Mortgagor in embarrassed circum¬ 
stances at time of mortgage—No proper en¬ 
quiry regarding general financial condition of 
mortgagor made by mortgagee though there 
were materials to put mortgagee on enquiry— 
Mortgage held was not made in good faith. 

1951 Trav-Co 55 (03) [AIR V 38 C 20] : 1950 
Trav-Co L R 707 (DB). 

[10] It is settled law that it is not necessary 
in annulment proceedings under S. 53 to 
prove that the transferor who has been subse¬ 
quently adjudged an insolvent should have 
been honest and straightforward in the matter 
of the transaction impeached. Even if the 
transferor was wanting in bona fides the cru¬ 
cial question still remains to be answered. 
Unless it is found that the transferee was 
wanting in bona fides in respect of the trans¬ 
action in question, he cannot be affected by 
the dishonest course of conduct of the trans¬ 
feror. 1958 SCI (10) [AIR V 45 C 1] : 1958 
SCR 257. 

[17] The Travancore General Clauses Act 
(II of 1072) (1897) in cl. (6) of S. 2 provides 
that “Nothing is said to be done or believed in 
good faith which is done or believed without 
due care and attention.** The definition of 
“good faith” in the Indian General Clauses 
Act (X of 1897) is in these terms : “A thing 
shall be deemed to be done in good faith 
where it is-in fact done honestly, whether it 
is done negligently or not’*. The test of good 
faith as laid down in the law (viz., the Gene¬ 
ral Clauses Act, 1897) generally applicable to 
Indian Statutes is more appropriate to pro¬ 
ceedings under the insolvency law and not 
the test of good faith as laid down in the 
Travancore General Clauses Act, 1125, which 
is the same as found in the Act of 1072. For, 
it cannot be said that the definition of “good 
faith” as contained in the Travancore General 
Clauses Act of 1125 must apply in the same 
sense to every piece of legislation to which it 
may apply irrespective of the subject or the 
context. The Travancore Insolvency Regula¬ 
tion is on the same lines as the Provincial In¬ 
solvency Act and therefore must be under¬ 
stood in the same sense. If that is the correct 
approach to the law of insolvency, a secured 
creditor who has advanced money to a debtor 
honestly, even though he may not have taken 
all due precautions, would not come within 
the mischief of S. 35. 1958 SCI (10) [AIR 
V 45 C 1] : 1958 S C R 257. 

3. “For valuable consideration.”—[1] A 
consideration will be ‘valuable* within S. 53, 

4 
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if it is not so small as to be negligible when 
value of property is taken into account 
though not fully adequate. 1932 All 243 (243) 
[AIR V 19] (DB) * 1941 All 316 (317) [AIR 
V 28] : ILR (1941) All 603 (DB). 

[2] A responsibility taken by a person to 
whom properties are transferred in considera¬ 
tion of his taking up a trust thereof falls 
within the expression ‘‘valuable considera¬ 
tion” in S. 53. 1925 Oudh 28 (29) [AIR V 12]: 
27 Oudh Cas 392 (DB). 

[3] Surrender by insolvent — Landlord 
aware of a previous contract to sell—Trans¬ 
fer is not for valuable consideration. 1927 Cal 
766 (768) [AIR V 14] (DB). 

[4] In case of mortgage by insolvent to 
person not creditor, if bulk of consideration 
is fictitious, whole mortgage should be de¬ 
clared void. 1932 Lah 455 (456) [AIR V 19], 

[5] Remission of contract by person on 
verge of insolvency, without consideration,- is 
not operative against official receiver under 
S. 53. 1940 Mad 737 (738) [AIR V 27] (DB). 

[6] A transfer by a debtor of most of his 
properties to a few of his creditors for distri¬ 
bution among all the creditors pro rata made 
more than three months before the presenta¬ 
tion of his petition in insolvency, is a transfer 
for valuable consideration. 1917 Mad 102 
(103) [AIR V 4] (DB). 

[7] Privia facie old debts are good conside¬ 
ration into the adequacy of which the Court 
will not enter. 1919 All 348 (348) [AIR V 6] 
(DB). 

[8] Transfer for inadequate price — Mort¬ 
gage to transferee, not mentioned—Transfer 
is void. 1922 Nag 235 (236) [AIR V 9]. 

[9] The expression ‘valuable consideration’ 
as used in S. 53, Provincial Insolvency Act, 
has to be'.read in a manner consistent with 
the implication of the words ‘purchaser’ and 
‘incumbrancer’ used therein along with it. 
The word ‘purchaser’ means a ‘buyer’ in the 
ordinary commercial sense and a purchaser in 
the legal sense of the word. Thje considera¬ 
tion for the transfer need not be necessarily 
something equivalent to what is transferred 
under the contract, but it must be valuable 
consideration in the sense that there must be 
‘quid pro quo*. In. other words, something should 
be paid for something. Looked at from these 
considerations, a donee, in whose favour a gift 
is made for ‘obedience and submission’, can¬ 
not be called in law a purchaser as there is 
no * quid pro quo ’ at all; which means that 
nothing passed from the side of the donee for 
what is given to her under the gift deed. 1955 
Pat 458 (482) [AIR V 42 C 122] : 34 Pat 440 
(DB). 

[10] Once the consideration is found to be 
real and not illusory, the transfer goes outside 
the scope of S. 53, whether or not it will come 
within that of S. 54.1954 Vindh Pra 11 (12) 
[AIR V 41 C 4]. 

[11] The mere acceptance of the liability 
on the part of the donee to discharge the 
debts of the donor and to maintain him till his 
lifetime out of the income and profits of the 
properties transferred to her does not amount 
in any way in law to a valuable consideration 


and satisfies the condition of ‘ quid pro qu<f* 
Anything done or to be done by a universal 
donee under a transfer in the form of the 
mere management of the properties trans¬ 
ferred so as to save them from the liabilities 
standing against the transferor at the time of 
transfer cannot in law amount to a valuable 
consideration as contemplated by the expres¬ 
sion ‘quid pro quo ’ or within the meaning of 
S. 53, Provincial Insolvency Act. 1955 Pat 
458 (466) [AIR V 42 G 122]: 34 Pat 440 (DB). 

[12] A valuable consideration, in the sense 
of the law, may consist either in some right, 
interest, profit or benefit accruing to the one- 
party, or some forbearance, detriment, loss 
or responsibility, given, suffered, or under¬ 
taken by the other. The obedience and sub¬ 
mission to donor referred to in the deed of 
gift might be a motive or ground for the gift 
in favour of the donee; but the obedience and 
submission cannot be said to have been 
suffered by her as a consideration for the- 
gift. It is well-settled that a transfer in con¬ 
sideration of natural love and affection is not 
a transfer for consideration within the mean¬ 
ing of S. 2, Contract Act. In law a considera¬ 
tion in a contract for sale, as in all other 
contracts under the Contract Act, must be a 
good and valuable consideration. Therefore, 
a meritorious or a gratuitous consideration 
such as natural love and affection or obedi¬ 
ence and submission by way of respect or 
love may at best be a meritorious or a gratuit¬ 
ous consideration and in no case can be a 
good consideration or valuable consideration. 

1955 Pat 458 (462) [AIR V 42 C 122] : 34 Pat 
440 (DB). 

4. “Voluntary 'transfer.” — [1] “Volun¬ 
tary” in marginal note of S. 53 means gratuit¬ 
ous or without consideration. 1928 Bom 341 
(343) [AIR V 15] (DB). 

[2] Under S. 53 “voluntary transfer” covers 
all sorts of devices to deprive creditors of the 
benefit of the property of insolvent. 1928 Lah 

750 (750) [AIR V 15]. 

[3] Transaction evidenced by decree passed 
on confession of judgment by insolvent is 

voluntary. 1928 Lah 750 (751) [AIR V 15]. 

[4] A transfer which the debtor is bound to 
make in pursuance of a contract entered into 
prior to his insolvency petition is voluntary 
within the meaning of S. 53, if it is not in 
terms of the contract. Consequently, where a 
wakf, which the debtor was found to create 
under a contract, is found to be invalid, the 
transfer is voluntary and is liable to be an¬ 
nulled if it falls within the mischief of S. 53. 
1940 Cal 417 (422) [AIR V 27] : ILR (1940) 2- 
Cal 189 (DB). 

[5] Debt due from insolvent — Validity 
challenged by another creditor — Matter 
should be tried by Insolvency Court — Mere 
voluntariness of transfer will not justify its 
being set aside. 1923 Mad 641 (645, 646, 647) 
LAIR V 10] (DB). 

5. Transfer in favour of wife.—[1] In an ' 
enquiry under S. 36 of the Act, when a dower 
debt is alleged to be fraudulent, relevant 
matters for consideration are: — (a) the exact 
amount of the dower due, (b) the nature ot 
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• the*dower debt, (c) the reality and good faith 
of the transfer, (d) the value of the property 
transferred ana (e) the delay in the discharge 

of the dower debt. 1917 All 32 (34) [AIR V 41: 
39 All 95 (DB). 

[2] A person who was in debts sold his 
house to his wife in lieu of her deferred 
dower. Some days before sale, he had receiv¬ 
ed a notice from his creditors for payment of 
their debts. Within one year from such sale, 
the person applied for being adjudged insol¬ 
vent. There was a great probability that the 
husband had retained an advantage to him¬ 
self by such sale — Held that under the cir¬ 
cumstances, the transfer was tainted with 
fraud and must be set aside. 1937 Lah 859 
(861) [AIR V 24] : ILR (1938) Lah 502. 

[3] Where a Mahomedan wife obtained in 
lieu of dower debt from her husband who 
was heavily indebted a transfer of his house 
the transaction could not be declared fraudu¬ 
lent solely because shortly after the transfer, 
the husband put in an application for being 
adjudicated insolvent. 1918 Oudh 29 (30) 
[AIR V 5] : 20 Oudh Cas 295. 

[4] A transfer made before and in considera¬ 
tion of marriage does not include an insol¬ 
vent’s transfer of his property to his wife 
long after marriage in view or dower settled 
at marriage. 1917 All 32 (34) [AIR V 4] : 39 
All 95 (DB). 

[5] A transfer by an insolvent of a portion 
of his property within two years of his insol¬ 
vency, to his wife, not being a transfer made 
before and in consideration of marriage or 
made in favour of a purchaser or incum¬ 
brancer in good faith and for valuable consi¬ 
deration is ipso facto void. 1919 Cal 192 (193) 
[AIR V 6] (DB). 

[6] The transfer by an insolvent to his wife 
of property which is under attachment in 
execution of a decree against him raises an 
inference against the bona fide nature of the 
transaction. The onus is on the wife to rebut 
the inference. 1941 Rang 250 (253, 254) [AIR 
V 28] : 1941 Rang L R 268 (DB). 

[7] Decree for maintenance in favour of 
wife against husband creating charge on pro¬ 
perty is not necessarily tainted because of 
relationship or the fact that suit was filed 
shortly before the husband’s insolvency. 1940 
Mad 749 (750) [AIR V 27]. 

6. Transfer from insolvent’s transfe¬ 
ree.—[1] Section 53 does not give power to 
the Court to cancel a transfer made by a 
transferee of the insolvent. 1925 Lah 295 
(295) [AIR V 12] (DB) * 1926 Lah 148 (147) 
[AIR V 13] (DB). (Section does not apply to 
transfers by insolvent subsequent to adjudi¬ 
cation, nor to transfers by insolvent’s trans¬ 
feree.) * 1927 Mad 58 (58) [AIR V 14] (DB). 
(Under S. 53 the official receiver is not at 
liberty to attack a transfer from a transferee 
of the insolvent.) 

[2] Where the insolvent, prior to his insol¬ 
vency petition, transfers his property to 
another who transfers the same to third 
person after date of adjudication, remedy in 
respect of first transfer might be asked for 


either under S. 53, or under S. 4 but remedy 
in respect of the second transfer can only be 
obtained from the Insolvency Court under 
S. 4. 1941 Cal 298 (302) [AIR V 28] (DB). 

[3] Section 53 applies only to transfers by the 
inso vent and not to transfers by transferees 
of the insolvent. Thus though a mortgage by 
the vendee of the person adjudged insolvent 
cannot be impeached in insolvency proceed¬ 
ings, it cannot be said that it cannot be im¬ 
peached at all. 1930 Nag 34 (35) [AIR V 17]. 

[4] A transferee from an insolvent cannot 
avoid the operation of S. 53, by merely pas¬ 
sing on the property to some other person. 
The original transfer made by the insolvent 
is voidable under S. 53 and if once it is de¬ 
clared void as against the official receiver, 
the subsequent transfer by the transferee 
cannot stand and can be annulled under S. 4, 
if not technically under S. 53. 1935 Lah 388 
(369) [AIR V 221 : 16 Lah 1013 (DB) * 1958 
Mys 35 (39, 40) [AIR V 45 C 111 : ILR (1957) 
Mys 147 (DB)*1940 Lah 124 (125) [AIR V 27] 

❖ 1934 Lah 101 (102) [AIR V 21] : 15 Lah 349 

❖ 1938 Mad 370 (372) [AIR V 25]. 

[5] If the original transfer is found to be 
sham or fictitious the subsequent transfer must 
also fall within it. In a proper case it may, 
however, be possible to protect a subsequent 
transfer if it falls within the purview of S. 55 
(c). With respect to transfers falling within 
the scope of S. 53 there is, however, no ex¬ 
press protection clause. Even if the subse¬ 
quent transfers were annulled, if it afterwards 
turns out that the sale proceeds of the other 
properties were sufficient to pay off the credi¬ 
tors the transferees will have to be reinstated 
to their former position. If the sale did not 
bring in the amounts needed, subsequent 
transferee can at that stage step in and make 
good the deficit with a view to retain un¬ 
hampered the transfers in their favour. 1956 

Trav-Co 61 (82) [AIR V 43 C 21] : ILR (1955; 
Trav-Co 764 (DB). 

[8] Where the transfer in favour of A is 
itself hit by S. 53 because of the absence of 
valuable consideration for it, then the trans¬ 
fer in favour of JB, transferee of A t is equally 
hit by that section. However, this does not 
mean that in no case a purchaser from a 
transferee under a transfer made by the insol¬ 
vent can in law sustain his title for the simple 
reason that the original transfer made by the 
insolvent is itself hit by S. 53, Provincial 
Insolvency Act. He may in certain circum¬ 
stances defend his title on the equitable 
principle of being a purchaser for value with¬ 
out notice. 1955 Pat 458 (468) [AIR V 42 
C 122] : 34 Pat 440 (DB). 

[7] The section does not provide for trans¬ 
fers by a transferee. But the words of S. 53 
are wide enough to include the real transferor 
as distinct from the nominal transferor. Con¬ 
sequently, transfer by nominal transferee 
from insolvent can be set aside, if it is proved 
that real transferor behind transfer was the 
insolvent himself and both transactions form¬ 
ed part of same transaction. 1936 Bom 176 
(177) LAIR V 23]. 

[8] The Court has jurisdiction under S. 36 
to enquire into a petition by the official recei- 
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ver for the avoidance of a transfer by the 
debtor’s transferee, where the second transfer 
is only a colourable transaction and debtor’s 
transferee is only a benamidar for his sub¬ 
sequent transferee. In such an enquiry the 
second transferee is a necessary party. 1920 
Mad 917 (918) [AIR V 7] (DB). 

[9] Although general y it is incompetent 
for the Court in proceedings under S. 53, to 
inquire into the validity of transfers by trans¬ 
ferees from an insolvent, yet in proceedings 
properly framed under Ss. 53 to 55, it may be 
convenient and sometimes necessary to have 
such transferees before the Court. The power 
of Court under S. 4 to decide all questions 
arising in insolvency is undoubted and it is 
only matter of discretion whether the proce¬ 
dure under Act should be adopted or a suit 
directed. 1932 Mad 513 (515, 516) [AIR V 19]. 

[10] Official receiver seeking declaration 
that transfer is fraudulent and for recovery of 
property—Transferee transferring to another 
bana fide purchaser for value—Court order¬ 
ing recovery of unpaid purchase-money from 
first transferee — Order is valid. (’34) 1934 
Mad W N 681 (682). 

[11] When property has been transferred 
by the transferee of an insolvent to a third 
party and the receiver is aware of the trans¬ 
fer, the dispute is really between the receiver 
on the one hand and the subsequent trans¬ 
feree on the other and not between the recei¬ 
ver and the first transferee who has no longer 
got any interest in the property left. In order 
to start proceeding under S. 4, the applica¬ 
tion should therefore be by the receiver 
against the person who is now claiming title 
to the property and an adjudication by the 
Court on such dispute would be final and 
would bar a second suit and would be bind¬ 
ing on the parties to the proceedings. But if 
the receiver chooses to proceed under S. 4 
against the first transferee who has no interest 
left in the property and obtains an order 
against him either ex parte or after contest, he 
cannot use that order as a final adjudication 
of the matter in dispute against the real 
claimant of the title. 1935 All 671 (674) [AIR 
V 22] : 57 All 900 (DB). 

[12] Fraudulent sale by insolvent — Fraud 
completed by transferee selling property to 
third person in furtherance of original fraud— 
Neither insolvent nor receiver can recover 
sale price in hands of transferee. 1937 Oudh 
129(130) [AIR V 24] (DB). 

[13] A transfer by the transferee cannot be 
avoided by the Official Assignee unless it was 
found that such transfer was not in good faith 
and for valuable consideration. Where there 
is good faith the Official Assignee cannot 
avail himself of S. 53 of the Provincial Insol¬ 
vency Act. (’50) 1950 All W R 267 (209). 

[14] If a transfer is set aside under S. 53 of 
the Provincial Insolvency Act, it becomes in¬ 
effective only from the date of application 
for setting it aside, and it cannot affect the 
rights of transferees from the transferee prior 
to that date who were not made parties to the 
application. 1956 Mad 19 (25) [AIR V 43 
C 7] : ILR (1955) Mad 744 (DB). 


7. Transfers to creditors.—[1] Section 54 
deals with a fraudulent preference by the 
debtor himself and the question for considera¬ 
tion of the Court is as to his dominant motive 
only. Under S. 53 the law requires that 
whatever be the dominant motive of the 
transferor if the transferee himself had acted 
in good faith he is protected. The general 
words in S. 53 declaring all transfers void 
subject to certain exceptions cannot, there¬ 
fore, be controlled by the specific mention of 
certain transfers which are declared void by 
S. 54. 1926 Sind 133 (134) [AIR V 13]: 20 
Sind L R 197. 

[2] Where the dominant motive of the deb¬ 
tor when he executes the mortgage is not to 
prefer the mortgagee to his other creditors 
but the debtor is compelled to execute the 
mortgage deed under a threat of legal pro¬ 
ceedings which would have led to costs being 
incurred by the debtor, the mortgage cannot 
be challenged under Ss. 53 and 54. 1940 Mad 
228 (229, 230) LAIR V 27]. 

[3] A transfer to a creditor may be dealt 
with under S. 53. 1933 Lah 43 (53) [AIR 

V 20] (DB) * 1933 Mad 185 (186) [AIR V 20]. 

[See however 1928 Bom 341 (340) [AIR 

V 15] (DB).] 

[4] The fact that the transfer is*, in favour 
of creditor, necessarily takes it out of the 
reach of S. 53. Cases may however be con¬ 
ceived where transaction is not a real one as 
where though the sale is ostensibly in favour 
of a creditor there is some benefit reserved to 
the debtor or again, where a third party, i.e., 
some person other than the transferee is really 
intended to take the benefit. Such cases of 
bad faith tainting the transfer, while being 
unconnected with the fraudulent preference 
which comes within the mischief of S. 54, 
are nevertheless within the ambit of S. 53. 
1935 Mad 250 (251) [AIR V 22]. 

[5] Where, in satisfaction of pre-existing 
debts, a debtor transfers to his creditor some 
immovable property by way of mortgage, the 
value of such property not being greater than 
the value of liquidated debts and the creditor 
being unaware that there were other creditors 
of the transferor and the debtor is subsequent¬ 
ly adjudicated insolvent the transaction is 
bona fide and for value and cannot be im¬ 
peached. 1935 Rang 53 (54) [AIR V 22]: 12 
Rang 025 (DB). 

[6] It is not mala fide for a creditor to 

accept security for his debt merely because he 
may not be wholly ignorant, that debtor is so 
embarrassed that there , may not be enough 
left for all creditors and that some of them 
may receive less than he has got in case deb¬ 
tor becomes insolvent on a petition presented 
within two years after transaction. 1934 Mad 
294 (298, 299) [AIR V 21]. . 

[7] If creditor takes whole or substantially 

whole of property of his debtor in payment ot 
past debts and knowing that there are other 
creditors, he is not acting in good faith. 1933 • 
Lah 43 (44) [AIR V 20] (DB). _ 

[8] Even before where an order of adjudi¬ 
cation is based on the basis of fraudulent pre¬ 
ference, the receiver is entitled to show if he 
can, that there was no consideration and to 
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have the transaction avoided under S. 53 and 
not under S. 54. 1937 Rang 27 (28) [AIR 
V 24] : 14 Rang 748 (DB). 

[9] An insolvent executed a mortgage-deed 
in favour of one of creditors. The object of 
raising money was to carry on business of the 
debtor or to pay off some of business credi¬ 
tors. Consideration for the mortgage was not 
satisfaction of the past debt of the mortgagee 
merely but substantial advance in addition— 
Held t document does not fall within mischief 
of S. 53. 1938 Cal 417 (422) [AIR V 25] : 
ILR (1938) 2 Cal 275 (DB). 

[10] Where the transfers are sought to be 
avoided, not under S. 54 but under S. 53, pre¬ 
ferential transfer of property to one creditor 
in satisfaction of an existing.debt due to him 
is not fraudulent as to other creditors, if pur¬ 
pose of the latter is to secure his own debt 
and the property is not worth materially more 

than amount of debt. 1939 Cal 503 (507) [AIR 
V 26] (DB). 

[11] Where vendees are not connected with 
insolvent and privia facie transaction does 
not seem to be colourable one nor does any 
question of “fraudulent preference” arise the 
sale not having taken place within three 
months before adjudication, case comes under 
S. 53 and sale should not be annulled. 1930 
Lah 135 (135) [AIR V 17]. 

[12] The true test whether S. 53 applies to 
a transaction or not is not whether the trans¬ 
feree is not the creditor of the insolvent but 
whether the transferee creditor is proved not 
to have acted in good faith. The creditor’s 
good faith will afford a complete answer to 
an application under S. 53 and the burden is 
on the receiver to establish the absence of 
good faith on the part of the creditor. There 
is nothing either in S. 53 or S. 54 to justify 
the construction that the provisions of S. 54 
which are meant to meet the specific case of 
the debtor’s fraudulent act control in any 
way the general provisions of S. 53 or that 
the latter section makes any exception in 
favour of the creditors. Transfer in favour of 
a creditor in consideration of a pre-existing 
debt is as much subject to the provisions of 
S. 53 as any other transfer provided that the 
conditions laid down in that section have 
been fulfilled. 1952 Sau 47 (48) [AIR V 39] 
(DB). 

8. Fraudulent transfers — Illustrative 
cases. — [L| Where the insolvent transferred 
substantially all his property in favour of his 
relative who was also a creditor at a time 
when he was heavily indebted — Held the 
transfer was fraudulent and should be set 
aside. 1937 Rang 27 (27, 28) [AIR V 24] : 14 
Rang 748 (DB) * 1931 Lah 607 (008) [A I R 
V 18] * 1920 Lah 021 (021) [A I R V 13]. 
(Mortgage in favour of relations shortly before 
application—Mortgage presumed to be fictiti¬ 
ous.) * 1915 Mad 82 (82) [AIR V 2] * 1930 
Rang 498 (499) [AIR V 23]. (Debtor trans¬ 
ferring all his property to his children—Pre¬ 
sumption of fraud arises.) 

[2] An assignment of an insurance policy 
by a person who is adjudged insolvent within 


two years from the assignment in favour of 
sons, it not being made before or in considera¬ 
tion of marriage or made in favour of a pur¬ 
chaser incumbrancer in good faith and for 
valuable consideration is liable to be set aside 
under S. 53. 1944 Nag 185 (185) [AIR V 31] : 
ILR (1944) Nag 871. 

[3] The deed of transfer purported to be a 
wakfnama executed by the debtor just one 
day before he applied for insolvency. 
Although he could retain considerable bene¬ 
fits out of the properties, he divested himself 
of all the rights therein and conferred them 
almost wholly on his wife and children —Held 
that the transaction was mala fide and with¬ 
out consideration and was liable to be annul¬ 
led under S. 53. 1940 Cal 417 (418, 422) [AIR 
V 27] : ILR (1940) 2 Cal 189 (DB). 

[4] A deed is void against creditors when 
the debtor is in a state of insolvency or when 
effect of deed is to leave debtor without the 
means of paying his present debts. 1933 Rang 
424 (424) [AIR V 20J (DB). 

[5] The fact that there are certain circum¬ 
stances appearing in the evidence on the side 
of the alienees which, in the absence of an 
explanation, would offer ground for suspicion 
is not sufficient for coming to the conclusion 
that alienations fall under S. 53. 1938 Mad 
285 (286) [AIR V 25] * (’36) 38 Pun L R 212 
(213). 

[0] When a transfer is shown to have taken 
place directly after the insolvent had been 
served with a summons and is one of two 
transfers by which he got rid of all his im¬ 
movable properties, and when it is known 
that the other has been admitted by the trans¬ 
feree to be a fraudulent one, and that this 
transfer was to a mere child, the circum¬ 
stances certainly require a very full explana¬ 
tion. 1936 Rang 506 (507) [AIR V 23] (DB). 

[7] If person tricks would-be insolvent 
into giving him mortgage by representation 
that he would settle with his other creditors 
transfer can be annulled under S. 53. 1930 
Rang 315 (317) [AIR V 17] (DB). 

[8] Where an insolvent transferred pro¬ 

perty worth not less than Rs. 18,000 to a rela¬ 
tive of his for Rs. 12,000 when he was in 
embarrassed circumstances and though the 
alienee claimed to be the purchaser of the 
property, he had not got the title deeds with 
respect to the property and the property 
itself was occupied by a relation of the insol¬ 
vent’s wife— Held, that although a large part 
of the alleged price was paid before the Sub- 
Registrar, the circumstances, when taken 
together, pointed to the conclusion that the 
sale was a mere device resorted to by the 
debtor to withdraw the whole of his immov¬ 
able property from the claims of his creditors 
and to reserve it for himself and his family 
and was therefore, void. 1933 Lah 631 (632) 
[A I R V 20] (DB). * i 

[9] Insolvent nominally transferred pro¬ 
perty of his to P. Deed directed P to pay 
certain amounts to A, a mortgagee but no 
payments made by P. Pending appeal from 
order annulling adjudication, P sold land to 
nephew and son-in-law of insolvent who paid 
off mortgagee -4. The order annulling the 
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adjudication being reversed — Held, that the 
conveyance by the insolvent in favour of P 
was voidable under S. 53 as not being in good 
faith and for valuable consideration. 1924 
Mad 358 (359) [A I R V 11] (DB). 

[10J Section enables official receiver to get 
any immovable property supposed to have 
been transferred for protecting it against his 
creditors, (’ll) 5 Sind L R 80 (81, 82). 

, [11] Obiter. — Where the transaction was 
between the insolvent and the guardian of the 
minors who were the transferees, the guar¬ 
dian’s fraud could not be deemed to be fraud 
of the minor’s under S. 53. 1938 Bom 449 
(451) [A I R V 25] : I L R (1939) Bom 1. 

[12] Annulment of transfer — Gift deed by 
insolvent of sir land in favour of his son prior 
to adjudication — Land not liable to attach- 
ment and sale in view of S. 155, M. P. Land 
Revenue Code — Bar under S. 155 does not 
apply to usufruct or income of land—Receiver 
can be appointed — Inquiry under S. 53 not 
barred, i960 Bom 477 (478) [AIR V 47 
C 127]. 

9. “Purchaser.” — [1] The word “pur¬ 
chaser” in S. 53 is used in the wider sense 
commonly given to the term in English Law 
and not in the mercantile sense of a person 
who has bought something by contract of 
purchase and sale. It therefore includes a 
trustee. 1925 Oudh 28 (29) [A I R V 12] : 27 
Oudh Cas 392 (DB). 

10. Benami acquisition of property. — 

[1] Where a person, a few days before apply¬ 
ing to be adjudicated as an insolvent, pur¬ 
chased a property in another person’s name 
and it was proved that the real purchaser was 
the insolvent and another’s name was merely 
inserted in the sale-deed in order to defeat 
creditors — Held , that the case was not one 
within the purview of S. 53, because the 
allegation here was not that the insolvent had 
transferred property, but that the insolvent 
acquired certain property before his insol¬ 
vency, but acquired it in the name of some¬ 
body else, but the Court could, on being 
satisfied as to the fraudulent nature of the 
transaction, set it aside. 1935 All 982 (984) 
[A I R V 22]. 

[2] Where an alleged benami transaction is 
in favour of female members of the family, it 
is of course, extremely difficult to secure 
definite evidence on the point of subsequent 
possession, but the onus to establish benami is 
on the person who alleges it and thus where 
there is no satisfactory evidence of possession 
one way or the other it must be held that it 
was not established that the transaction was 
not real. 1947 Pat 471 (472) [AIR V 34 
C 153] : 20 Pat 203 (DB). 

11. Conditions of avoiding transfer 
under section 53.—[1] In proceedings under 
S. 53, the two points that have got to be deter¬ 
mined by the Court are good faith on the 
part.of the transferee and valuable considera¬ 
tion for the transfer. 1940 Nag 393 (395) 
[AIR V 27] : ILR (1940) Nag 504 * 1934 Mad 
294 (298, 299) [A I R V 21]. 

[2] The transfer can be avoided even if 


only one of the two conditions are not ful¬ 
filled. It can be upheld only if both the con¬ 
ditions are complied with. The protection 
given to the transferee under the section is 
limited to cases where the transfer is found 
to be both in good faith and for valuable 
consideration. 1941 All 310 (317) [AIR V 28]* * 
ILR (1941) All 003 (DB)* 1942 Mad 294 (295) 
[A I R V 29] (DB). 

[3] Under Travancore Insolvency Act after 
Amendment in 1108 protection was given 
only to payments made prior to the presenta¬ 
tion of the petition which when applied to 
an administration suit would be the date of 
the institution of the suit. Prior to it the law 
protected moneys realised before the actual 
adjudication. The rule of relation back does 
not under the Travancore or Cochin Acts or 
under the Provincial Insolvency Act, 1920, 
relate to a period anterior to the presentation 
of the petition. Transactions which do not 
come under that rule are prima facie valid 
unless they can be avoided under some express 
statutory provision, e.g., Ss. 53 and 54, Insol¬ 
vency Act (these sections are the same under 
Travancore-Cochin and the Provincial Insol¬ 
vency Acts) or S. 53, Transfer of Property 
Act, 1882. The avoidance of a voluntary 
transfer under S. 53, Insolvency Act, is con¬ 
fined to cases where the transferor is adjudged 
insolvent within two years after the date of 
the transfer and S. 54 covers only cases where 
the presentation of the petition in insolvency 
is within three months of the transfer. 1953 
Trav-Co 321 (322, 323) [A I R V 40 C 119]: 

I L R (1953) Trav-Co 320 (DB). 

12. “If the transferor is adjudged in¬ 
solvent.” — [1] Unless a person is adjudged 
insolvent, the Insolvency Court has no juris¬ 
diction to decide w’hether a transfer of pro¬ 
perty made by him should be annulled or 
was fraudulent and void. 1927 Lah 95 (90) 
[A I R V 14]. 

[2] Mortgage by father and sons — Father 
alone adjudicated—Mortgage can be avoided 
under Ss. 53 and 54 only in respect of father’s 
share. 1935 Mad 240 (248, 249) [AIR V 22]* 
1944 Mad 235 (235, 230) [A I R V 31] * 1943 
Mad 303 (308, 310) [AIR V30J. (Hindu 
Manager.) * 1928 Mad 531 (533) [AIR V 15] : 
51 Mad 507 (DB). (When a Hindu father is 
declared an insolvent in so far as the son’s 
shares are concerned, the purchaser from the 
official receiver is not entitled to apply for 
delivery of possession under S. 4.) 

[3] Annulment of an alienation under S. 53, 
Insolvency Act, is invariably “in pursuance” 
of the order of adjudication. If, therefore, 
the order of adjudication was made before 
the notification, the application for annul¬ 
ment of a transfer made by the insolvent 
would be subject to the Kumaun rules and not 
to the arrangement introduced by the notifica¬ 
tion. 1930 All 511 (512) [AIR V 17] (DB). 


[4] Questions relating to the alleged fraudu¬ 
lent transfers by the applicant do not arise 
at the time of his being declared an insolvent 
but they are more appropriate for determina¬ 
tion when the question arises of realising his 
assets. 1927 Lah 108 (109) [AIRY 14]. 


CThb] Provincial Insolvency Act, 1920 


[S 53 N 18.14] 891 


Section 53 (contdj 

13. “On a petition presented within 
two years after the date of the transfer.”— 

[1] An application to set aside a voluntary 
transfer lies under S. 53 where the transfer is 
more than two years from the date of the 
order of adjudication but within two years 
from the date of the presentation of th^peti¬ 
tion on which the adjudication is made. 1927 
Mad 103 (108) [AIR V 14] : 50 Mad 300 (DB) 
4- 1920 Cal 557 (557) [AIR V 7] : 46 Cal 991 
(DB) * 1927 Mad 820 (828) [AIR V 14] (DB)* 
1919 Mad 473 (475) [A I R V 0] (DB) * ('10) 
0 Nag L R 140 (147). 

[See also 1917 Mad 144 (144) [A I R V 4] 
<DB).] 

[But see 1925 Bom 480 (482) [A I R V 12] : 
49 Bom 730 (DB) * 1928 Lah 301 (364) [AIR 

V 15] : 10 Lah 100 (FB) * 1924 Lah 374 (377) 
[AIR V 11] (DB) * 1914 Oudh 240 (247) [AIR 

V 1] * 1928 Rang 148 (150) [A I R V 15] : 6 
Rang 193 (DB 1 * 1929 Sind 94 (95) [A I R 

V 10] * 1927 Sind 60 (70) [AIR V 14].] 

[2] Amendment made by Act X of 1930 in 
S. 53 has restrospective effect. It does not 
introduce new period of limitation but has 
only clarified meaning of old section. 1932 
Oudh 267 (267) [AIR V 19] : 7 Luck 713 (DB) 
* 1930 Mad 834 (836) [A I R V 17] : 54 Mad 
12 (FB) * 1932 Oudh 77 (77) [A I R V 19] : 7 


Luck 403. 

[But see 1934 Pesh 30 (31, 32) [A I R V 21] 
(DB).] 

[3] The adjudication dates back to date of 
presentation of petition in proper Court and 
not in wrong Court. 1930 Mad 782 (783) 
[AIR V 17] * 1917 Mad 144 (145) [A I R V 4] 
(DB). 


[4] Conveyance of property more than two 
years before insolvency — Court cannot set 
aside transaction under S. 53. 1943 Mad 592 
(592) [AIR V 30] : ILR (1944) Mad 92 (DB) * 
1919 Cal 1009 (1010) [A'lR V 0] (DB) * 1940 
Mad 564 (565) [A I R V 27]. 


[5] An Insolvency Court can try a question 
of title raised on the basis of a transfer which 
took place more than two years prior to the 
adjudication of the transferor as an insolvent. 
Section 53 does not control or restrict the 
jurisdiction conferred upon the Court by S. 4 
to decide all questions of title. 1934 Lah 305 
(300) [A I R V 21] : 15 Lah 294 (DB) if 1939 
All 431 (432, 433) [AIR V 20] * 1929 Ail 105 
(108, 109) [AIR V 10) : 51 All 550 (FB)* 1937 
Mad 32 (33. 34) [A I R V 24] * 1933 Mad 527 
(528) [A I R V 20] * 1944 Nag 44 (53) [A I R 
V 31] : I L R (1944) Nag 342 (FB). 

[But see 1931 Oudh 124 (125) [AIR V 18]: 
0 Luck 014 (DB).] 

[6] Where a person makes a gift in favour 
of his wife and subsequently applies for insol¬ 
vency two years after gift, transfer is one not 
coming within S. 53. The creditors must file 
a regular suit to set aside same. (’28) 5 Oudh 
W N 904 (900, 907) (DB). 

[7] Where an insolvent has made a real 
transfer in fraud of his creditors he has no 
present right to remove the transferee, unless 
the Insolvency Court has first annulled the 
transfer, and it can only annul the transfer 


subject to the provisions of S. 53 of the Pro- 
vincial Insolvency Act (i.e.) where the transfer 
is made within two years of the petition for 
insolvency. There is no power conferred by 
the Act to annul a transfer made outside the 
two-years’ period. S. 4 of the Act no doubt 
confers wide powers to decide questions of 
title, but it confers nothing further than the 
right to decide. A Civil Court can no doubt 
in proper circumstances in a suit under S. 53 
of theT. P. Act annul a transfer made more 
than two years before the petition for insol¬ 
vency. But the Provincial Insolvency Act 
does not confer upon the Insolvency Court all 
the powers of a Civil Court. The proper 
course for the Insolvency Court in such 
circumstances is first to satisfy itself whether 
the transfer is really one liable to be annulled 
under S. 53 of the T. P. Act, and if it decides 
that it is so, then to instruct the Receiver to 
file a suit for the purpose in the Civil Court. 

1947 Pat 471 (473, 474) [AIR V 34 C 153]: 26 
Pat 253 (DB). 

14. Fictitious and bcnami transfers.— 
[1] Section 4 is controlled by S. 53 only in 
respect of real transfers made by the insol¬ 
vent whereby title has passed from the insol¬ 
vent to the transferee — Limitation of two 
years does not apply to cases of fictitious and 
benami transfers and Court can decide such 
questions under S. 4 — Its jurisdiction in this 
respect is not restricted by limitations imposed 

in S. 53. 1932 Pat 129 (132) [AIR V 19]: 11 
Pat 9 (DB)* 1926 All 470 (472) [A I R V 13J : 
48 All 414 (DB). (Sulaiman J ., Mu'kerji J. 
Contra.)* 1935 Bom 316 (31 /319) [AIR 
V 22] (DB)* 1933 Lah 197 (197) [AIR V 20]* 
1943 Mad 252 (252) [AIR V 30J* 1932 Nag 
109 (109) [AIR V 19] : 28 Nag L R 89 
[See also 1933 Pesh 46 (47) [AIR V 20] (DB).] 
[2] Nominal and fictitious transfers do not 
fall under S. 53. Such transfers are void at the 
inception and are not voidable. Where there- 
fore the receiver alleges that certain transfers 
made by the insolvent beyond two years 
prior to the date of the insolvency petition 
were nominal and fictitious the Insolvency 
Court has jurisdiction under S. 4 to decide 
whether the transactions were nominal and 
fictitious. If they are found to be real trans¬ 
actions although voluntary they would tall 
within the ambit of S. 53 but having been 
entered into beyond the period mentioned in 
S. 53 cannot be avoided by the receiver. 194J 
R Am TOO f ATR V ttfi C 39] : ILR (1949) 


Bom 129 (FB). . c , 

[3] Where ;an insolvent makes a gitt ot a 

small portion of his property under a regis¬ 
tered deed of gift more than two years before 
the adjudication, and the property ot the 
insolvent was worth great deal more on the 
date of gift and most of the debts in insol¬ 
vency are incurred after that date the gut 
cannot be deemed to be made fraudulently 
with object of defeating creditors. 1930 Lah 

593 (593) [AIR V 23]. . , 

[4] Section 53 applies where existence ot 

transfer is admitted: S. 4 applies if transfer 
or the existence of right claimed by objector 
is denied by receiver. 1930 Lah 180 (181) 
[AIR V 17]. 
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[5J Where the consideration passed before 
the Sub-registrar, the presumption is that the 
transaction was intended to be operative. 
Until and unless that presumption is displaced 
transaction is neither sham nor bogus and 
cannot even be set aside under S. 4 . 1934 
Pesh 30 (33) [AIR V 21] (DB). 

[ 6 ] Donor who was subsequently adjudi¬ 
cated insolvent had made a gift of his pro¬ 
perty to his minor son and a nephew and he 
no longer retained possession over the gifted 
property. The amount of indebtedness admit¬ 
ted by the insolvent did not show that the 
insolvent was under any pressure from his 
creditors which led him to make the gift in 
question. It had not been shown that any of 
the debts was a decretal debt or that there 
was any execution of decree pending against 
the insolvent Held, that in the circumstances 
or the case, there was no evidence whatsoever 
to show that the deed of gift was a fictitious 
or colourable transaction which was not in¬ 
tended to take effect. Therefore, the insolvent 
had no interest in the property. 1941 Oudh 
403 (404) [AIR V 28] (DB). 

15. Transfers effected after presentation 
of inso vency petition.—[1] Transfers effected 
atter the insolvency petition has been filed 
are, if the transferor is ultimately adjudicated 

^ en t? as against the official receiver 

1938 Mad 801 (801) [AIR V 25] (DB). 

[ 2 ] Sections 53 and 54 deal with transfer 
voidable at option of creditois. Transfer 
made atter the presentation of creditors’ peti- 
tion on which an order of adjudication was 
passed, is void ab initio. 1939 Nag 207 (209) 
LAIR V 20] : ILR (1939) Nag 540. ’ 

,* 6 - “Voidable as against the recei- 

ver \ —„W V^ds “voidable against the 
receiver in S. ( 53 must, in view of S. 58 of 

Act b e read as voidable against the receiver 

case ma V be”. 1933 Nag 
o65(o07)[AIR V 20] : 30 Nag L R 35. 

I-J Under S. 53, a transfer is merely void¬ 
able and is valid until annulled by the Court. 
Ihe possession of the transferee, therefore, is 

lawful and not wrongful till the date of 

annulment. 1940 Nag 103 (103 Jflaj tatr 
V 33 C 47] : ILR (1940) Nag 278 (DB). 1 

. Kl A transfer of property made by an 
insolvent two years prior to the filing of the 
petition to be adjudged insolvent is only 
voidable. The property so transferred does 
not vest in the Official Receiver; but within 
two years the Official Receiver may apply for 
setting aside that sale. It is incumbent on 
Him to establish that the sale was not in good 
laith and for valuable consideration. If so 
much is proved, it is in the discretion of the 
Court to annul the sale, in which case it is 
not binding on the receiver. It follows that 
sale is valid till set aside. 1950 Mad 19 

(DB) V 43 C 7] : ILR (1955 > Mad 744 

[4] In case of voidable transfer, property 
continues in the alienee unless transfer has 
been set aside. But where transaction is void, 

to belong to insolvent. 
1944 Mad 49 (50) [AIR V 31]. 


[5] Where a transaction is ab initio a> 
nullity, it cannot be formally “annulled”. It 
can only be declared invalid. Annulment 
applies to voidable transactions such as those 
lying under S. 53, which are good until 
avoided and annulled. 1930 Rang 54 (56V 
LAIR V 23] (DB). 

[6] 'As the important words in S. 55, Presi¬ 
dency Towns Insolvency Act are exactly th& 
same as those in S. 53, Provincial Insolvency 
Act, if a hypothecation bond would have 
come within the meaning of S. 55, Presidency. 

I owns Insolvency Act, had that Act been 
applicable, it would certainly be void under 

Provincial Insolvency Act. 1933 Rang 
424 (424) [AIR V 20] (DB). S 

Q A. fraudulent transfer coming under 
p. o (b) is one voidable under S. 53, T. P. Act 
independently of the insolvency of the trans- 
feror and one that is voidable under S. 53, 
Rr ™ncial Insolvency Act. 1955 N U C (Mad) 

oioy LAIR V 42J. 

*7- “May be annulled”—[1] The words 
used in S. 36 are may be 000111166” and not 
must be annulled” but the power given to 
the Court is one that should be used if the^ 
circumstanees call for it. (’10) 6 Nag L R 146 
(148). 

c application to avoid transfer under 

53, the Court is not bound to annul all 
transactions made by insolvent which come 
within S. 53. 1935 Rang 433(435) [AIR V 22]. 

[But see 1933 Nag 305 (307) [AIR V 20]: 

30 Nag L R 35. (It is incumbent on Court to 
annul every transfer of property by insolvent 
it the transferor is adjudged insolvent within 
two years after date of transfer.)] 

. 48. Annulment of adjudication or grant- 

ing of absolute discharge—Effect on pending 
proceedings. — [1] Section 37, Provincial 
Insolvency Act, was intended to permit and 
does permit a Court to direct as one of the- 
conditions of the annulment that proceedings- 
begun with its permission under S. 53 or 54 
shall not automatically cease because of the 
annulment but be continued. 1932 Mad 731 
(732) LAIR V 19]. 

IT l? 38 Nag 312 (313) [AIR V 25] : 

ILR (1940) Nag 204 (DB). (Once an adjudi¬ 
cation is annulled, the receiver or the creditor 
or the Insolvency Court cannot either insti- 

cont inue proceedings under S. 53 or 
S. 54.)* 1925 Rang 301 (302) [AIR V 12] : 3 
Rang 201 (DB).] J 

[2] Annulment of adjudication under S. 43 
does not cause abatement of proceedings al¬ 
ready instituted under Ss. 53 and 54. 1941 

Lab 310 (32i) [Am V 28] : ILR (1942) Lah 
330 (DB). 

J3] Where an application under Ss. 53 and 1 

54 by the official receiver is already pending: 
when the order of annulment is passed under 
i 43, and the person appointed under S. 37 is* 
the official receiver who was receiver under 
the Act before the annulment, the receiver 
can continue to pui*sue his remedy. He, how- 
ever, cannot initiate proceedings under Ss. 5& 
and 54 after the annulment. 1935 Mad 82fr 
(834) [AIR V 22] : 58 Mad 908 (FB). 
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[41 When an order adjudicating a debtor 
insolvent has been annulled by the Insolven¬ 
cy Court under S. 43 the custodian of the 
property of the debtor appointed by the 
Insolvency Court under S. 37 of the Act can 
continue an application which had been 
made by the receiver in insolvency under 
Ss. 53 and 54 of the Act for setting aside a 
fraudulent alienation. 1944 Bom 72 (73, 75) 
[AIR V 31] (DB). 

[5] The granting of an absolute order of 
discharge has no immediate effect upon any 
proceedings which may be pending under 
either S. 53 or S. 54, whether in the Insolven¬ 
cy Court itself or in the Court of appeal. 
After an absolute order of discharge has been 
granted, proceedings which were pending 
under S. 53 or S. 54 could be continued by 
the official receiver, unless, of course, there 
were definite orders of the Insolvency Court 
to the contrary. 1943 Mad 644 (644, 645) 
[AIR V 30]. 

19. Transfer annulled—Rights of trans¬ 
feree.—[1J The general principle applicable 
to cases under S. 53 is that when the transfer 
is found to be partly not in good faith and 
for valuable consideration, the assignment, as 
an assignment, is void; but, for money genui¬ 
nely paid in discharge of genuine debts, the 
alienee will stand in the shoes of those whom 
he has paid. In the case of a mortgage debt 
paid off, the transfer will not operate as a 
mortgage at all, not even to the extent of the 
amount paid, but the alienee will be entitled 
to rank in the schedule of secured creditors to 
the extent of his payment. 1926 Mad 672(673) 
[AIR V 13] (DB) * 1925 Nag 73 (74) [Am 

V 12] : 21 Nag L R 21. 

[2] Alienees, the transfers in whose favour 
have been annulled, may prove as unsecured 
creditors in the insolvency of the alienor to 
the extent of just antecedent debts. 1919 Lah 
211 (211) [AIR V 6] : 1919 Pun Re No. 65 * 
1947 Bom 392 (394, 395) [AIR V 34 C 111] : 
ILR (1947) Bom 156*1933 Lah 211 (211, 212) 
[AIR V 20]. 

[3] Cash items of consideration in transfers 
set aside by the Insolvency Court advanced 
at the time of the execution of a fraudulent 
transfer cannot be allowed to be proved as a 
debt as the same is advanced for the purpose 
of carrying out the fraud. But when a transfer 
is annulled the alienee may prove just antece¬ 
dent debts which existed before the fraudu¬ 
lent transfer but were included in the con¬ 
sideration therefor. Whether the alienee 
could rank as a secured creditor would depend 
upon whether the antecedent debt was itself 
secured or not. 1951 Trav-Co 55 (64) [AIR 

V 38 C 20] : 1950 Trav-Co L R 707 (DB). 

[4] Transfer to wife in lieu of dower debt— 
Transfer set aside—Dower debt not proved— 
Wife applying to be entered in schedule of 
creditors could prove only true amount of 

dower. (T3) 11 All L Jour 614 (615) (DB). 

[5] Once it has been found by the insolven¬ 
cy Court, at the time of adjudication, that the 
transfer was an act of insolvency, then the 
alleged transferee can no longer contend that 


the transfer was not void on that ground. 
This principle applies not only to cases where 
the transfer is declared automatically void by 
the insolvency Court at the time of adjudica¬ 
tion, but also to a case where the Official 
Receiver, subsequent to a debtor’s adjudica¬ 
tion, makes an application under S. 53 for 
having a document adjudged void. The order 
of adjudication is conclusive and the aggriev¬ 
ed third party’s remedy is to prefer an appeal 
against the order or adjudication. 1956 All 68 
(68) [AIR V 43 C 24]. 

[6] Where the consideration for the trans¬ 
fer annulled under S. 53 consisted of two 
debts, one on the prior mortgage and the 
other on the promissory note, and both the 
debts were discharged by the transferee the 
transferee is entitled to have a charge for the 
mortgage amount and to rank as a secured 
creditor to the extent of the amount paid. But 
he can rank only as an ordinary creditor in 
respect of the amount covered by the promis¬ 
sory note. 1959 Ker 380 (381) [AIR V 46 
C 132]. 

20. Defence to an application under this 
section.—[1] In proceeding under Ss. 53 and 
54, against transferee, by sole creditor at 
whose instance the insolvent was adjudged 
as such, transferee can raise contention that 
this creditor was a bogus one and was not 
justified in getting his transferor adjudged 
insolvent. 1940 Nag 393 (395) [AIR V 27] : 
ILR (1940) Nag 564. 

[2] Official receiver applying under S. 53 
for setting aside transfer— Defence by trans¬ 
feree that adjudication was illegal — Plea 
cannot be entertained. (’30) 1930 Mad W N 
651 (652). 

[3] A transferee who was not a party to the 
adjudication proceedings can contend, in 
subsequent proceedings for annulment that 
his transfer was good notwithstanding that 
the order of adjudication was based on the 
alleged transfer as being an act of insolvency. 
1947 Nag 161 (164, 175) [AIR V 34 C 49] : 
ILR (1947) Nag 85 V FB). 

[4] It would not be open to transferees to 
urge a contention that out of the considera¬ 
tion paid to the insolvent by transferees largo 
number of creditors were paid, as a result of a 
composition between the creditors and the 
insolvent, by way of an answer to an applica¬ 
tion under S. 53 of the Act when they had 
not opposed the application for the adjudica¬ 
tion of the insolvent on that ground. 1958 
Mys 35 (39) [AIR V 45 C 11]: ILR (1957) Mys 
147 (DB). 

[5] When a transaction is impeached as frau¬ 
dulent under S. 53 or S. 54 of the Insolvency 
Act, one way of escape is to plead and prove 
that the alienations were effected on account 
of pressure exerted upon the alienor by the 
creditors. If the debtor was not a free agent 
but was forced to enter into a transaction 
then that cannot be impeached on the ground 
of the debtor’s intention to prefer some or 
defeat other creditors. Where the circumstan¬ 
ces of a case leave no room for doubt that the 
transactions were resorted to by the debtor 
with a view to defeat his creditors that would 
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be an act of insolvency. 1954 Trav-Co 419 
(423) ! AIR V 41 C 145] : ILR (1954) Trav-Co 
93 (DB). 

21. This section and section 53, T. P. 
Act— [1] There is nothing in the Provincial 
Insolvency Act to prevent the creditors and, 
therefore, the official receiver from proceeding 
under S. 53 of the Transfer of Property Act, 
if they wish, though they have another re¬ 
medy under S. 53 of the Provincial Insolven¬ 
cy Act. 1928 Mad 826 (82/) [AIR V lbj (DB) * 
1929 Sind 94 (96) [AIR V 16]. 

[2] A suit under S. 53, T. P. Act is not a 
suit in respect of the property of the insol¬ 
vent but is a suit in respect of the property 
which had been the property of the insolvent 
and which he had transferred in fraud of his 
creditors. Such a suit does not fall within the 
prohibition of the Insolvency Act. Moreover, 
the very definite right given by S. 53 to a 
creditor cannot be taken away without an 
express provision by the Legislature to this 
effect and there is nothing in the Presidency- 
Towns Insolvency Act or in the Provincial 
Insolvency Act which can be read as taking 
awav his right. 1941 Mad 903 (904, 905) [AIR 
V 28]: ILR (1942) Mad 1 (FB). (AIR 1919 Mad 
167, Overruled.) 

[3] The scope of S. 36 of the Insolvency Act, 
1907 is wider than that of S. 53, T. P. Act, 
the former section does not require the intent 
to defeat or delay creditors required by the 

latter. 1917 All 32 (33) [AIR V 4] : 39 All 95 

^ D [4] Creditor or the official receiver acting 
for his benefit can institute suit under sec- 
tion 53, T. P. Act, subsequent to* date oi order 
of adjudication. 1929 Sind 94 (96) [AIR 

[5] A suit under S. 53, T. P. Act has to be 

instituted on behalf of or for the benefit or 
all the creditors and it does not hit a transac¬ 
tion by which one creditor is given preference 
over others for which contingency proceedings 
will have to be had under some other law, 
for instance, section 53 or section 54 of the 
Provincial Insolvency Act. 1960 Punj *417 
(418) [AIR V 47 C 149] (DB). 

22. Jurisdiction.—[1] Insolvency Court is 
the only Court which has jurisdiction to go 
into questions under S. 53. Parties should not 
be referred to Civil Court for determination 
of such questions. 1932 Cal 151 (152) LAIR 

V 19] : 58 Cal 1352 (DB)*1919 Mad 161 (163) 

[ AIR V 6] : 42 Mad 322 (DB)*1927 Oudh 357 
(357, 358) [AIR V 14] : 2 Luck 651 (DB;* 1.923 
Oudh 80 (89) [AIR V 10] : 25 Oudh Cas 291 

^ D [2]* The District Judge must himself decide 
whether or not action should be taken to 
annul a transfer under the section and cannot 
delegate an enquiry. 1914 All 312 (313) [AIR 

V lj : 36 All 549 (DB) * 1916 Cal 500 (500) 

[AIR V 3] (DB). ...... 

[3] A subordinate Court has no jurisdiction 
whatsoever in insolvency and it is only by 
reason of S. 3, Provincial Insolvency Act and 
notification issued thereunder that it gets any 
jurisdiction. Even where there is such notifi¬ 


cation investing the subordinate Court with 
insolvency jurisdiction, such Court however 
has got no jurisdiction to try any insolvency 
matter which originates outside the local 
limits of its jurisdiction. An order of the 
District Court transferring the petition under 
S. 53, Insolvency Act to such Subordinate 
Court is ultra vires. 1937 Mad 444 (446) [AIR 
V 24] : ILR (1937) Mad 565 (DB). 

[4J The official receiver is not a Court but 
a mere executive officer. He is not entitled 
to take evidence in an enquiry under S. 53 
though ordered by the District Judge. 1933 

Mad 471 (474) [AIR V 20]. 

[5] The duty of judicial enquiry under 

S. 36 is not to be allowed to be done by the 
official receiver who, in fact, should be made 
a party to such proceedings. 1917 Mad 858 
(859) [AIR V 4] (DB) * 1926 Mad 1019 (1019, 

1020) [AIR V 13] (DB) . 

[6] Application for adjudicating person in¬ 
solvent — Debts amounting to Rs. 14,700 
Jurisdiction of Sub-Judge Second Class — 
Notification No. 159612- 2-XIV of 16th May, 
1938, investing Subordinate Judge of Second 
Class to deal with insolvency petitions 
not exceeding Rs. 2000 — Court annulling 
transfer under S. 53 — Proceedings are null 
and void since Courts had no jurisdiction to 
entertain petition for insolvency. (’58) 1958 

Nag L Jour 135 (136). 

23. Property situate beyond jurisdiction 

of Court. — [1] Section contemplates only 
such property as is available to creditors or 
official receiver for purposes of insolvency 
and the transfer of colony land cannot be 
challenged by official receiver. (’40) 42 Pun 

L R144 (145). c . . 

[2] Transfer of property in foreign terri¬ 
tory — Court has no power to annul. 1922 
Nag 221 (222) [AIR V 9] : 18 Nag L R 93. 

[3] The question as to the validity ot a 
transfer of property situate beyond .the'juris¬ 
diction of the Court can be dealt with by the 
Court. (TO) 12 Cal L Jour 452 (457) (DB). 

24. Burden of proof.—[1] In a petition 
to annul a mortgage-deed under S. 53 the 
onus of proving the fraudulent nature or the 

transaction lies on the petitioner and not on 

the mortgagee. 1931 P C 75 (78) [AIR V 18] . 

9 Rang 170 : 58 Ind App 115. 

[2] In application preferred by official 
receiver under S. 53 to annul transfer ot pro¬ 
perty by insolvent, onus probandi is not on 
transferee but upon official receiver to esta¬ 
blish that transaction was not bona fade ana 
for value and was, in consequence, voidable 

as against him. 1938 Bom 449 (450) [AIR 

V 25] : ILR (1939) Bom 1 * 1958 SCI (4) 
[AIR V 45 C 1] : 1958 S C R 257 * 1958 Mys 
35 (37) [AIR V 45 C 11] : ILR (1957) Mys 
147 (DB) * 1955 Pat 458 (480) [AIR V 42 
C 122] : 34 Pat 440 (DB) * 1951 Trav-Co.55 
(02) [AIR V 38 C 20] : 1950 Tra-Co LB ™7 

DB) * 1941 All 310 (317) [AIR V 2|l : ILR 
(1941) All 003 (DB) * 1938 All 555 (556) [AIR 

V 25] : ILR (1938) All 800 * 1932; All 243 
(243) [AIR V 19] (DB) * 1939 Cal 503 (507) 
[AIR V 20] (DB) * 1995 Cal 050 (854) LAW 

V 22] (DB) * 1933 Cal 089 (690) [AIR V 20] 
(DB) * (’37) 169 Ind Cas 975 (975) (Lah) 
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1934 Mad 294 (298, 299) [AIR V 21] * 1934 
Lah 305 (308) [AIR V 21] : 15 Lah 294 (DB) 

* 1933 Lah 43 (43) [AIR V 20] (DB) * 1933 
Mad 271 (274) [AIR V 20] (DB) * (*33) 1933 
Mad W N 1049 (1057) * (*32) 1932 Mad W N 
59 (80) * 1934 Pesh 128 (128) [AIR V 21] * 
1937 Rang 278 (278) [AIR V 24] : 14 Rang 
704 (DB). 

[But see 1928 All 29 (30) [AIR V 13] : 47 
All 884 (DB) * 1927 Cal 786 (767) [AIR V 14] 
(DB) * 1918 Cal; 540 (541, 542) [AIR V 5] 
(DB) * 1915 Cal 434 (434) [AIR V 2] (DB) * 
1927 Lah 415 (418) [AIRV 14] * 1926 Lah 
307 (308) [AIR V 13] (DB) * 1927 Mad 1013 
(1014) [AIR V 141 : 50 Mad 948 (DB). (Onus 

of proving good faith and valuable 'conside¬ 
ration is on the transferee.) * 1926 Mad 672 
(872) [AIR V 13] (DB) * 1924 Mad 865 (865, 
808) [AIR V 11] (DB) * 1920 Mad 977 (977, 
978) [AIR V 7] : 43 Mad 739 (DB) * 1917 
Mad 849 (850) [AIR V 4] (DB) * 1921 Nag 
103 (103, 104) [AIR V 8] : 17 Nag L R 69 * 
1931 Pat 14 (14) [AIR V 18] : 9 Pat 839 (DB) 

* 1910 Pat 279 (280) [AIR V 3] : 2 Pat L 
Jour 101 (DB) * 1929 Sind 94 (96, 97) [AIR 

V 16] * 1920 Sind 140 (140) [AIR V 13]: 20 
Sind L R 231.] 

[See however 1918 Lah 35 (30) [AIR V 5].] 

[3] In an application by creditors under 
S. 53 for annulment of transfers by the insol¬ 
vent, the burden of proving that the transfers 
were not made in good faith and for conside¬ 
ration lies on the creditors. 1934 Oudh 368 
(309) [AIR V 21] * 1934 Lah 908 (908) [AIR 

V 21]. 

[But see 1923 Nag 97 (99) [AIR V 10] : 19 
Nag L R 32. (Onus of proving good faith is 
on transferee.)] 

[4] Onus lies upon applicant to prove that 
transfer was not made in good faith and for 
valuable consideration. 1935 Rang 53 (53) 
[AIR V 22] : 12 Rang 625 (DB) * 1945 PJC 38 
(39) [AIR V 32] * (’36) 38 Pun L R 965 (900) 
* 1933 Pat 504 (504) [AIR V 20] (DB) * (’30) 
17 Pat L Tim 020 (026) (DB). 

[5] If a creditor comes to Court and merely 
alleges that a transfer.within two years of 
insolvency has not been made in good faith 
and for valuable consideration, the burden of 
proof rests initially on him. But where detail¬ 
ed allegations are made and some of these 
allegations are admitted, this is not neces¬ 
sarily the case. 1933 Nag 188 (188, 189) [AIR 

V 20] : 29 Nag L R 104. 

[0] The burden of proving want of good 
faith on the part of alienee is not discharged 
by mere vague allegations of fraud by one 
witness going into the witness box and saying 
that all the alienations are fraudulent. The 
burden can be discharged only if circum¬ 
stances are established from which it can be 
reasonably inferred that the alienee acted in 
bad faith and that there was no valuable con¬ 
sideration for the alienation. 1938 Mad 285 
(280, 287) [AIR V 251. 

[7] The burden of proof in a suit to set 
aside a fraudulent transfer under S. 53 is on 
the official receiver and can only be discharg¬ 
ed by showing circumstances from which the 
•strong inference can be drawn that the trans¬ 


fer impugned was made either mala fide or in 
the absence of valuable consideration. Where 
he discharges the prima facie burden, it is for 
the transferee to explain the case which gave 
grounds for suspicion and to show that there 
was, in fact, an explanation which the Court 
could deem to be satisfactory. 1936 Rang 508 
(500) [AIR V 23] (DB). 

[8] Where, in a suit, by receiver of insol¬ 
vent’s estate under S. 53 to set aside aliena¬ 
tion, alienee is found to have been in dominant 
position on date of alleged fraudulent trans¬ 
fer, and it is also found that alienee is in 
possession of properties, onus lies on alienees 
to prove how they had come by them, as 
against receiver who is trying to secure them 
as belonging to insolvent’s estate. 1940 P C 
211 (213, 215) [AIR V 27] : 1941 Rang L R 
355. 

[9] The burden of proof in insolvency pro¬ 
ceeding, is not upon the transferee but is on 
the official receiver or the creditor who 
challenges the transfer the burden is discharg¬ 
ed as soon as it is shown that the property 
stood in the name of the debtor. It is then 
for the transferee to show that he was the real 
owner and the debtor was only a benamidar. 

1901 Madh Pra 15 (20, 21) [AIR V 48 C il] 
(DB). 

[10] When the genuineness of a transaction 
is challenged by the insolvent under certain 
circumstances the duty is cast upon the trans¬ 
feree then to defend his transfer on both 
grounds that are mentioned in S. 53, and the 
burden, therefore, shifts on to him to esta¬ 
blish not only good faith but valuable consi¬ 
deration. This he can only establish if he 
leads unimpeachable evidence to prove that 
prior to the transaction impugned, any debts 
were due to him from the insolvent and that 
he was not merely sheltering the property tor 
the insolvent’s benefit as against his bona fide 
creditors. Mere production of books of ac¬ 
count, unattended by any disinterested state¬ 
ment to the effect that the accounts were 
genuine or that the sums covered by the 
accounts actually advanced to the insolvent, 
would not be enough to discharge the onus. 
1937 Lah 801 (802) [AIR V 24] (DB). 

[11] Where sale by insolvent has taken 
place only eleven months before application 
for adjudication and circumstances raise 
strong presumption that vendee was not act¬ 
ing in good faith, it is for vendee and insol¬ 
vent to rebut that presumption and prove 
that insolvent’s financial position was sound 
at time of sale, and both of them acted in 
good faith. 1937 Lah 441 (442) [AIR V 24]. 

[12] The receiver has to prove that the 
transferee or the purchaser gave no value or 
consideration for transfer and if there is con¬ 
sideration for transfer, then that there was no 
good faith on the part of transferee. What is 
required under the section is the fraud or 
want of good faith on the part of the trans¬ 
feree. 1938 Bom 449 (451) [AIR V 25] : ILR 
(1939) Bom 1 * 1938 Mad 285 (280) [AIR 
V 28]. 

[13] An application by the Official Receiver 
under S. 53 for annulment of transfer can be 
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allowed on proof either that there was no 
consideration for the transaction or that the 
consideration was so inadequate as to raise 
the presumption of want of good faith. Alter¬ 
natively, the Receiver may also succeed on 
showing that though there was valuable con¬ 
sideration for the transaction impeached, 
there was want of good faith in the sense 
that the transferee knowing all the circum¬ 
stances of the transferor who had since been 
adjudged an insolvent entered into the 
transaction with a view to screening the 
assets of the insolvent from the receiver in 
whom the insolvent’s property vests for the 
benefit of the creditors. Such will be mostly 
cases of benami transactions in favour of 
some relative of the insolvent or a person in 
whom he has full confidence that he will 
hold it ultimately for the benefit of the in¬ 
solvent or persons in whom he may be in¬ 
terested. Or it may be that a person finding 
himself over head and ears in debts wishes to 
convert his assets into liquid assets with the 
collusion or connivance of the transferee. In 
both cases the intention clearly is to shield 
the assets against the claims of creditors and 
in such cases, though the transfer may have 
been for consideration, either adequate or 
otherwise, but having been entered into with 
a view to defraud or delay the creditors, the 
transferor and the transferee sharing the com¬ 
mon intention, the transaction must be 
annulled and the asset must be brought into 
the common hotchpot for the benefit of the 
insolvent’s creditors. 1958 S C 1 (6, 7; [AIR 
V 45 C 1] : 1958 SCR 257. 

25. Procedure. —■ 11] Where receiver re¬ 
ports that transfer is fraudulent and prays 
that transfer might be annulled under.S. 53, 
Court should treat report as application 
under S. 53 and go into matter for itself 
after taking evidence. 1932 Cal 151 (152) 
[AIR V 19] : 58 Cal 1352 (DB). 

[2] An application by a receiver should be 
like an ordinary written statement and 
the transferee should put in a reply and the 
Court should try it much like a suit and not 
dispose of it summarily. 1917 All 12 (14) 
[AIR V 4] : 39 All 391 (DB). 

[3] In an enquiry held with respect to an 
Official Receiver’s application to annul trans¬ 
fers made by insolvent the Receiver and the 
parties are expected to disclose their respective 
cases in their pleadings and the Court should 
hold the trial in the same manner as regular 
original suit is tried. 1951 Trav-Co 55 (71) 
[AIR V 38 C 20]:1950 Trav-Co L R 707 (DB). 

[4] Issues in cases under S. 53 ought to be 
framed in terms of section. 1937 Nag 117 
*(118) [AIR V 24] : I L R (1937) Nag 78. 

[5] When a question arises whether a 
transfer should or should not be annulled it 
is requisite that the transferee should have 
proper notice that proceedings are contem¬ 
plated under that section and a proper op¬ 
portunity was given to put his case before 

the Court. 1919 Cal 507 (508) [AIR W 6] 
(DB) * 1917 All 15 (16) [AIR V 4] (DB). 

[6] When a transfer is impeached as being 


fraudulent the Court ought not to decide tho 
document invalid on a mere perusal of the- 
same without giving the parties an oppor¬ 
tunity to adduce evidence. 1918 Cal 796- 
(796) [AIR V 5] (DB). 

[7] Where the District Judge and the op¬ 
posite party were under a misapprehension as 
to the onus of proof and it is probable that 
the opposite party were induced not to offer 
any evidence when they saw that the party 
on whom the onus was believed to lie, did 
not offer any evidence, «the proper course is 
to send the case back to the District Judge to 
determine the matter after giving an op¬ 
portunity to the opposite party to adduce 
evidence and to the appellants to adduce re¬ 
butting evidence. (’36) 17 Pat L Tim 626 
(626, 627) (DB). 

[8] Where the trial of four separate appli¬ 
cations under S. 53, together was with the- 
consent of the parties, it is not open to the 
applicants to take objection to the joint trial. 
This, however, does not mean either that tho 
evidence otherwise irrelevant becomes re¬ 
levant because the applications were heard 
together, or that because some alienations are 
found to be fraudulent as being not in good 
faith, the others must necessarily, on that 
account, partake of the same character. In 
other words, in spite of the joint trial of the 
applications, the case as regards each aliena¬ 
tion must be dealt with separately, and the 
evidence relating to it considered separately,. 

1938 Mad 285 (286) [AIR V 25]. 

[9] The proper course, in cases where a 
civil suit is pending on a mortgage and where' 
the official receiver applies to the Insolvency 
Court for a declaration that the mortgage is 
bad under S. 53, would be to have the pro¬ 
ceedings in the suit stayed till the disposal or 
the application by the Insolvency Court. The 
application must be made either to the Court 
in which the civil suit is pending or to a 
Court which has power to stay the procee¬ 
dings in that suit. But there is no wanant 
either in law or in practice for the contention 
that the presentation of an application to 
the Insolvency Court .for an order under b. 
takes away the jurisdiction of the Civil Cour 

to proceed with the suit of a secured creditor. 

1925 Mad 1051 (1051, 1052) [AIR V 12] : 48- 


dad 750 (DB). • . . 

HO] An order passed on an application 
nade to the Insolvency Court under bs. ao 
nd 54 of the Provincial Insolvency Act does- 
lot come within the definition of decree , 
rhis is so in spite of the provisions ot h. o oi 
he Provincial Insolvency Act. For, mei y 

>ecause certain powers are conferred on t 

nsolvency Court and it can adopt the pr - 

:edure followed by civil Courts, it does not 

nean that every order of that Court becom 

t decree. (’58) 1958 Andh L T 896 (901). 

[11] Except when the attentions are the- 

mtcome of a scheme of fraud and c ° ns 5 ira 
jetween the insolvent on the one hand a 
he alienees on the other a joint applicati_ 

>r joint trial is not the proper procedure 

>e adopted. 1951 Trav-Co 55 (71) [AIR V 
: 20] : 1950 Trav-Co L R 707 (DB). 
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Section 53 — Note 25 (contd.) 

[12] If a creditor applying for the annul¬ 
ment of a transfer made by the insolvent 
<lies, no question of abatement of his applica¬ 
tion can arise. The property having vested 
in the Court for the benefit of the creditors 
of the insolvent, it is the Court and not a 
creditor which really has the “right to sue”. 
What creditor does or can do is merely to 
move the Court to take a particular action 
for the benefit of the general body of credi¬ 
tors. The right of a creditor to move the 
Court is not “a right to sue” the transferee of 
the insolvent’s property. It therefore does not 
fall within the purview of O. 22, Rr. 3 and 4, 
Civil P. C. 1951 Nag 268 (269) [AIR V 38 C 
72] : ILR (1950) Nag 331. 

[13] If the transferees took possession of 
the assets of the insolvent and handed them 
over to their transferee and latter in his turn 
dealt with those assets and stock-in-trade in 
the course of his business the proper direc¬ 
tion to be given in those circumstances would 
be a direction that the transferees and each 
of them shall deliver to the Official Receiver 
all the assets and stock-in-trade purchased by 
them and that they should also render an 
account to the Official Receiver and to the 
Court of all their dealings with the insolvent 
in respect of the impugned transfers and also 
of all their dealings in respect of the assets, 
and stock-in-trade which they purchased and 
also in respect of the proceeds of those assets 
and stock-in-trade. Any amounts found due 
by transferees after such an accounting shall 
be paid by them to the Official Receiver for 
distribution by him among the creditors of 
the insolvent. 1958 Mys 35 (40) [AIR V 45 C 
11] : ILR (1957) Mys 147 (DB). 

26. Report of receiver whether evi¬ 
dence.—[1] The'report of the official receiver in 
connection with an enquiry under S. 53 or S. 
54 is not by itself legal evidence. Wherever it 
was intended by the legislature that the re. 
port of an official receiver should, be treated 
as evidence in the case, an express provision 
is made in the section dealing with that 
matter e. g . in Ss. 38 and 42, on which a 
finding could be based. 1926 All 29 (29) 
l AIR V 131 : 47 All 864 (DB) * 1917 Mad 
838 (839) [AIR V 4] (DB). 

27. Res judicata. — [1] The decision in 
the insolvency case under S. 53 operates as 
res judicata in a subsequent suit for declara¬ 
tion of right to possession based on con¬ 
veyance. 1940 Cal 578 (578) [AIR V 27]. 

[2] An order of Court setting aside transfer 
operates as res judicata. 1939 Lah 145 (145) 
[AIR V 26]. 

[3] Notice to transferee on application of 
receiver — Transferee failing to appear—Case 
decided ex parte — Separate civil suit for de¬ 
claring ownership is barred by S. 4. 1927 All 
66 (68) [AIR V 14] : 49 All 71 (DB). 

[4] Where a transaction, being several 
years old could not be questioned by the In¬ 
solvency Court under S. 38, the question 
which the Insolvency Court expressly de¬ 
clined to adjudicate upon, is not res judicata 
in a subsequent suit under S. 53 of the Trans¬ 


fer of Property Act. 1922 All :443 (443) [AIR 
V 9] (DB). 

[5] When application under S. 53 is dis¬ 
missed, subsequent application under S. 54 is 
not barred. 1937 Lah 668 (668) [AIR V 24], 

16] Order as to validity of transaction on ap¬ 
plication to which receiver after adjudication 
was not party does not operate as res judicata 
or does not affect his right to apply afresh, 

1920 Pat 286 (287) [AIR V 7] (DB). 


[7] The decision of the District Judge in 
the insolvency application declaring the sale 
to be fraudulent and amounting to an act of 
insolvency is not binding on the vendees who 
were not parties to proceedings, and can be 
challenged by them, when the Receiver ap¬ 
plies under S. 53 of the Provincial Insolvency 
Act for the annulment of the sale. The Privy 
Council decision in AIR 1943 P. C. 130 which 
follows (1878) 10 Ch. D. 3, applies to orders 
of adjudication under the Presidency-Towns 
Insolvency Act alone and cannot be applied 
to orders of adjudication under the Provin¬ 
cial Insolvency Act, for the relevant provi¬ 
sions of the two Acts are different. 1960 Punj 
24 (25, 26) [AIR V 47 C 10]. (AIR 1956 All 

68, Dissented from.) 

[8] Insolvency proceedings — Matter not 
decided in adjudication proceedings is not 
res judicata in proceedings started for avoiding 
transfer. 1958 S C 1 (6) [AIR V 45 C 1] : 1958 
SCR 257. 


^ [9] The dismissal for default of an applica¬ 
tion by a creditor for annulment of a transfer 
made by an insolvent, does not bar a subse¬ 
quent iresh application by the legal repre¬ 
sentatives of the creditor. Indeed, such an 
application by the creditor himself, if alive, 
would be maintainable. 1951 Nag 268 (269) 
[AIR V 38 C 72] : ILR (1950) Nag 331. 

28. Appeal. — [1] No second appeal lies 
from order passed under S. 53. 1931 Mad 745 
(751) [AIR V 18] : 54 Mad 989 (DB) * 1940 
Rom 51 (53) [AIR V 27] : ILR (1940) Bom 1 
(DB) * 1935 Lah 708 (709) [AIR V 22] * 1933 
Lah 634 (635) [AIR V 20] * (’22) 67 Ind Cas 
887 (887) (Lah) * 1935 :Mad 432 (433) [AIR 

V 22] * 1933 Mad 653 (653) [AIR V 20]+1931 
Nag 153 (153, 154) [AIR V 18] : 27 Nag L R 
179 <FB). 

[2] District Judge cannot decline to go into 
matter of nominal or fraudulent nature of 
alienation in an appeal on an application 
under S. 53. 1926 Mad 801 (805) LAIR V 13] : 
49 Mad 794 (DB). 

[3] According to Sch. 1 of the Act, only an 
order annulling a transfer under S. 53 is made 
appealable as of right. An order refusing to 
annul a transfer for any reason whatsover is 
covered by S. 75 (3) and can only be appealed 
from with the leave of the District Judge or 
the High Court. 1933 Lah 242 (243) [A I R 

V 20] * 1931 Lah 651 (652) [AIR V 18]. 

[4] A creditor is person aggrieved by order 
in favour of another creditor in a proceeding 

under Ss. 53 and 54. 1924 Mad 345 (348') [AIR 

V 11] : 47 Mad 673 (DB)* 1934 Lah 968 (968) 
[AIR V 21] * 1917 Mad 411 (413) [AIR V 4] 
(DB). 
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[5] In appeal by creditor from order dis¬ 
missing application by receiver for setting 
aside sale official receiver is proper party. 

1935 Mad 433 (435) [AIR V 221. 

[61 A creditor applied and obtained sanc¬ 
tion to institute proceedings under Ss. 53, 54 
against an alienation by the insolvent. The 
application under Ss. 53 and 54 was heard and 
dismissed on the ground that the transaction 
in question was not in fraud of creditors and 
was supported by consideration. The aggriev¬ 
ed creditor appealed against the decision. 
During the pendency of appeal, the adjudica¬ 
tion was annulled but the Court ordered the 
property to continue to vest in the receiver — 
Held, that the annulment did not put an end 
to the jurisdiction of the Appellate Court to 

hear appeal. 1944 Mad 49 (50) [AIR V 31]. 

[7] Where, soon after the dismissal of an 
application by the receiver to set aside a 
transfer, the adjudication is annulled, there is 
no existing insolvency upon which an order 
in favour of the receiver or the scheduled 
creditors as such can be based. The receiver 
has ceased to exist and consequently no 
appeal is competent by the receiver or a credi¬ 
tor from the order of dismissal. 1935 Rang 

498 (499) [AIR V 22l (DB). 

[8] It is not open to the District Judge in an 
appeal by the official receiver against the dis¬ 
missal of his application under Ss. 53 and 54 
to annul the order of adjudication passed 
against the insolvent. The Judge having seisin 
of the insolvency proceedings is the trial 
Judge and he alone can deal with such a 
matter unless it comes before the District 
Tudge on appeal. 1942 Mad 483 (484) [AIR 

V 29] : ILR (1942) Mad 862 (DB). 

9] As a result of the order of adjudication 
other creditors would be able to make an ap¬ 
plication under S. 53 or 54 and that would 
very prejudicially affect the right of the person 
who was said to the creditor to whom fraudu¬ 
lent preference was given. He was therefore a 
person aggrieved by the order of adjudication 
and had a right to appeal. 1958 Raj 223 (224) 
[AIR V 45 C 73] : ILR (1958) 8 Raj 221 (DB). 

29. Revision. — [1] Question whether a 
particular transaction is bona fide or genuine 
is a mere question of fact. Hence a decision 
under S. 53 on such point is not open to 
revision. 1935 Lah 708 (709) [AIR V 22]. 

30. Limitation for application under 
S. 53. — [1] The Court can take action under 
S. 53 at any time during the pendency of the 
proceedings when a transfer open to objection 
under the said section is brought to its notice, 
by an application made to it by a creditor of 
the insolvent. Art. 181 has no application to 
this case. 1924 Lah 553 (554) [AIR V 111 * 
1925 Mad 172 (172) [AIR V 12] * 1920 Mad 
974 (974) [AIR V 7] (DB). 

[2] Joint petition for discharge—One ot two 
petitioners discharged—Application by official 
receiver to annul transfer by discharged in¬ 
solvent—Application is one during insolvency 
proceedings. 1937 Rang 276 (277,278) [AIR 

V 24] : 14 Rang 704 (DB). 

31. Scope of enquiry—Duty of Court. — 
[1] It has to be borne in mind.that the fraudu¬ 


lent nature of the transaction in insolvency 
cases can scarcely ever be proved by direct 
evidence. The petitioning creditor or the 
receiver has to rely on circumstantial evidence 
in most cases, and usually that is to be found 
only in the conduct of the parties. It is, 
therefore, more than ever the duty of the 
Court carefully to examine all the surround¬ 
ing circumstances; and in any case, if a Judge 
considers that the burden of proof lies on a 
particular party, it is incumbent on him at 
least to examine the facts on which that 
party’s case is based. 1938 Nag 216 (219) [AIR 

V 25] : ILR (1940) Nag 526. 

[2] In an action under S. 53 to set aside a 
transaction, it is essential for the Court to 
consider all the facts in relation to each other 
and weigh them as a whole and then come to 
a conclusion whether the creditor has dis¬ 
charged the burden. 1938 Mad 370 (371) |AIR 

V 25] *1927 Nag 166 (187) [AIR V 14]. (Facts 
dealing with bona fide of transactions not to 
be separated from rest of facts.) 

3] The powers are not to be exercised with 
reference to ^principle of expediency. 1933 

Nag 365 (367) [AIR V 20] : 30 Nag L R 35. 

[4] On an order of adjudication, all the 
property belonging to the insolvent vests in 
the Court or in receiver. When therefore a 
question is raised whether a certain property 
is the property of the insolvent or not, it is 
clearly the duty of the Court to determine 
the question and the determination of this 
question is in no way controlled by the pro¬ 
visions of S. 53. 1932 Pat 129 (132) [AIR 

V 19] : 11 Pat 9 (DB). 


[5] A certain person was shown as mort¬ 
gagee of certain property and one of the other 
creditors challenged the mortgage. Held, that 
the Judge was bound to enquire into the vali¬ 
dity of the mortgage in insolvency proceed¬ 
ings without driving the parties to a separate 

snit. 1915 All 81 (81) [AIR V 21 : 37 All 252 


[6] Where suit has ~not been fought on 
merits, it is competent to Insolvency Court to 
go behind the judgment and to look into con¬ 
sideration for the judgment-debt. Case is 
otherwise where there has been real contest 
or where decree-holders claim to be mortgagees 
or charge-holders. In such a case, however, 
it is open to the receiver to challenge the 
mortgage or charge in appropriate proceed¬ 
ings and he would have to show grounds 
which would entitle him to have it annulled 

under S. 53 and S. 54. 1940 Mad 749 (752, 


753) [AIR V 27]. 

[7] Pending insolvency of mortgagor, mort¬ 
gagee impleading official receiver in mortgage 
suit and obtaining ex parte decree Applica¬ 
tion of official receiver to set aside mortgage- 
decree is maintainable — Official receivers 
right to have mortgage annulled is one foreign 
to mortgagee’s suit. (’36) 1936 Mad W N 699 

(699,700) (DB). . f 

[8] Official assignee praying | or c a £^ 1 ^ 

under S. 53 or in alternative under S. o4 ^ 

Alienee not proving that he was credi 'w 
Action under S. 53 is justified. 1927 Mad 41 
(412) [AIR V 14] (DB). 
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54 . Avoidance of preference in certain cases. 

(1) Every transfer of property, every payment made, every obligation 
incurred, and every judicial proceeding taken or suffered by any person 
unable to pay his debts as they become due from his own money in favour of 
any creditor, with a view of giving that creditor a preference over the other 
creditors, shall, if such person is adjudged insolvent on a petition presented 
within three months after the date thereof, be deemed fraudulent and void as 
against the receiver, and shall be annulled by the Court. 

(2) This section shall not affect the rights of any person who in good faith 
and for valuable consideration has acquired a title through or under a creditor 
of the insolvent. 


[P. I., 1907—S. 37; P.T. I., 1909—S. 56.] 


Section 53 — Note 31 (contd.) 

[9] Insolvent transferring before adjudica¬ 
tion—-Adjudication cannot be annulled upon 
this ground. 1928 Oudh 404 (404) [AIR V 15J: 

3 Luck 323 (DB). 

[10] Scope of an enquiry into the acts of 
insolvency as contemplated by S. 0 is wholly 
different from the scope of an enquiry for the 
purpose of an annulment or avoidance of 
certain transfers under S. 53 or S. 54. The 
annulment proceedings under Ss. 53 and 54 are 
in the nature of suits in the matter of plead¬ 
ings, framing of issues, taking of evidence 
and the giving of judgment and decree, where¬ 
as the decision that a transfer is an act of 
insolvency must be based only on inconclusive 
material; the incidental determination of the 
question that the debtor firm has committed 
an act of insolvency for the purpose of decid¬ 
ing whether adjudication should be ordered 
or not cannot be regarded as a final deter¬ 
mination with regard to the transfers for 
purposes of annulment proceedings under 
Ss. 53 and 54. 1955 Pat 413 (410) [AIR V 42 
C 100] (DB). 

[11] If a transfer of property with intent to 
defeat or delay the creditor is alleged as con¬ 
stituting an act of insolvency the Court is 
competent to determine the alleged nature of 
the transfer in the order of adjudication and 
cannot postpone its decision to the stage 
when the same is sought to be annulled under 

S. 53. 1901 Madh Pra 15 (19) [AIR V 48 C 11] 
(DB). 

[12] At the stage of adjudication neither 
the Insolvency Court nor the appellate Court 
is required to say what the effect of adjudi¬ 
cation order would be on the annulment pro¬ 
ceedings under S. 53.1901 Madh Pra 172 (173) 
[AIR V 48 C 58] (DB). (It is unnecessary for 
the transferee to take an appeal to the 
Supreme Court on that point at this stage.) 

[13] Specific evidence of a convincing nature 
must be adduced to show that a sale deed 
reciting the payment of consideration was 
really executed for no consideration, and 
that no consideration was intended to be paid. 
No doubt, a piece of evidence tending to 
show that, will be the recital of the receipt of 
the consideration when no consideration has, 
as a matter of fact, been paid as recited. But 
such a recital will not be conclusive. A Court 
has to go into the whole evidence and come 
to its own conclusion. It will be inadvisable 
for Courts to apply the doctrine of inadequate 


consideration proving fraud by shocking the 
conscience of the Court where there is no 
evidence as to the real worth of property. It 
is better to apply in such cases the doctrine 
of “lucky purchasers” adumbrated in some 
cases. Often the “lucky purchaser” gets a 
property for less than l/4th its value. That, 
by itself, will mot prove any f?aud. Only a 
careful scrutiny should be made of the circum¬ 
stances to see whether the purchaser is a 
“lucky purchaser” or a “fraudulent purcha¬ 
ser.” 1957 Mad 030 (031) [AIR V 44 C 191]. 


SECTION 54 — SYNOPSIS 

1. Scope and applicability. 

2. Burden of proof. 

3. “Transfer”. 

4. “Debts”. 

Creditor”. 


~ l C 


D. 


6. Fraudulent preference. 

7. Intention to prefer—Proof of. 

8. “Within three months”. 


9. “Void”. 

10. Effect of annulment of transfer. 

11. Mesne profits. 

12. Bar of suit. 

13. Limitation. 

14. Movable property. 

15. Effect of annulment of adjudication. 

16. Estoppel. 

17. Procedure. 

18. Appeal. 

1. Scope and applicability. — [1] The 
insolvency law is one borrowed from England, 
and, the language of the Indian enactment 
being in terms of the corresponding English 
statute, English decisions on the interpreta¬ 
tion of the terms of the enactment can be 
safely applied to cases arising in India under 

S. 54 of the Provincial Insolvency Act and 
S. 50 of the Presidency Towns Insolvency 
Act. 1950 Mad 33 (Pr. 13A) ( (S) AIR V 43 
C 9] : ILR (1950) Mad 505 (DB). 

[21 Before S. 54 can apply the following 
conditions must be fulfilled : (i) the debtor 
must, at the date of transaction, be unable to 
pay his debts; (ii) the transaction must be 
in favour of a creditor; (iii) the debtor must 
have acted with a view to giving such 
creditor preference over other creditors; and 
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(iv) the debtor must be adjudicated insolvent 
on a petition presented within three months 
of date of the transaction attacked. 1928 Rang 
166 (167) [AIR V 15] (DB) * 1931 All 142 
(144) [AIR V 18] (DB). 

[3] The conditions which S. 54 requires are 
(1) that the payment is made by a person 
unable to pay his debts as they become due 
from his own money, (2) that it in fact prefers 
one creditor over others, and (3) that the domi¬ 
nant motive with which the payment was made 
was a desire to prefer the creditor to whom 
the payment was made. Where there was more 
than sufficient to pay the debts of the debtors 
he cannot be described as a person unable to 
pay his debts. 1940 Pat 411 (412, 413) [AIR 

V 27] (DB). 

[4] Section 53, T. P. Act does not hit a 
transaction by which one creditor is given 
preference over other. 1960 Punj 417 (Pr 3) 
lAIR V 47 C 149] (DB). 

[5] There is a distinction between setting 
aside a transfer under S. 53, Transfer of Pro¬ 
perty Act and setting aside a transfer under 
S. 54, Provincial Insolvency Act. In the 
former case the transfer is voidable and can 
be avoided at the instance of a creditor if it 
is proved to have been intended to defeat or 
delay the creditors whereas in the latter case, 
if an application for insolvency is made 
within three months after the transfer, such 
transfer is void. 1947 Bom 392 (394) [AIR 

V 34 C 111] : ILR (1947) Bom 156. 

[6] In a case under S. 53 of the T. P. Act 
actual fraud must be proved but in a case 
under S. 54, Provincial Insolvency Act it is 
enough to show that there was a preference 
by the debtor of one creditor over another. 
(T2) 1912 Bun L R No. 26 p. 87 (91). 

[7] The rule of relation back does not 
relate to a period anterior to the presentation 
of the petition. Transactions which do not 
come under that rule are prima facie valid 
unless they can be avoided under Ss. 53 or 54 
of Prov. Ins. Act or S. 53 of T. P. Act. Section 
54, Prov. Ins. Act covers only cases where the 
presentation of the petition in insolvency is 
within three months of the transfer. 1953 
Trav-Co 321 (Pr. 9) [AIR V 40 C 119] : I L R 
(1953) Trav-Co 326 (DB). 

[8] Sections 53 and 54 are enabling sections 
and do not take away the general and wide 
jurisdiction and powers conferred by S. 4. 
They confer certain additional powers on the 
Insolvency Court which ordinary Civil Court 
does not possess. 1944 Nag 44 (53) [AIR 
V 31] : ILR (1944) Nag 342 (FB) (AIR 1938 
Nag 546, Overruled.) 1939 All 431 (432, 433) 
[AIR V 26] * 1937 Mad 32 (34' [AIR V 24] * 
1933 Mad 271 (275, 276) [AIR V 20] (DB) * 
1933 Pesh 46 (47) [AIR V 20] (DB). (Under 
S. 4 an Insolvency Court can declare a trans¬ 
fer void even though it was more than two 
years old on the date of adjudication.) 

[9] There is nothing either in S. 53 or S. 54 
to justify the construction that the provisions 
of S. 54 which are meant to meet the specific 
case of the debtor’s fraudulent act controls 
in any way the general provisions of S. 53 or 




that the latter section makes any exception 
in favour of the creditors. Transfer in favour 
of a creditor in consideration of a pre-existing 
debt is as much subject to S. 53 as any other 
transfer provided that the conditions laid 
down in that section are fulfilled. 1952 Sau 47 
(Pr. 4) [AIR V 39] (DB). 

[10] Per A. H . Khan J. —Fraudulent prefer¬ 
ence alleged as act of insolvency — Court is 
competent to determine it under S. 6 — 
Determination cannot be postponed till the 
proceedings have reached the stage under 
S. 54. Per Shiv Dayal J -—Transfer of property 
with intent to defeat or delay creditors, alleg- 

t ed to be act of insolvency — Court is com¬ 
petent to determine nature of transfer in the 
order of adjudication. 1961 Madh-Pra 15 
(Pr 7) [AIR V 48 C 11] (DB). 

[11] Scope of an inquiry into acts of insol¬ 
vency as contempleted by S. 6 is wholly 
different from the scope of an inquiry for the 
purpose of an annulment or avoidance of 
the transfers under Ss. 53 and 54. Annulment 
proceedings, under Ss. 53 and 54 are in the 
nature of suits in the matter of pleadings fram¬ 
ing of issues, taking of evidence and giving of 
judgment and decree, whereas the decision 
that a transfer is an act of insolvency is based 
on inconclusive material; the incidental deter¬ 
mination of the question that the debtor has 
committed an act of insolvency for the pur¬ 
pose of deciding whether adjudication should 
be ordered or not, cannot be regarded as a final 
determination with regard to the transfers for 
purposes of annulment proceedings under 
Ss. 53 and 54.1955 Pat 413 (Pr. 9) [AIR V 42 
C 106] (DB). 

[12] It is payments which fall within the 
mischief of S. 54 that are referred to as 
“fraudulent preferences” in S. 231 of the 
Companies Act, 1913. Where transfers were 
not within three months preceding the date 
of winding up application, there is no scope 
for the operation of the provisions of S. 231 
of: the Companies Act. 1955 Cal 338 (Pr. 6) 

[ (S) AIR V 42 C 95] (DB). 

[13] A case of fraudulent preference would 
arise only when there is a pre-existing debt 
and that the insolvent has preferred one 
creditor against the other. Where the debt is 
newly created by the insolvent in favour of a 
creditor and is not in continuation of any 
old debt the section will not apply. The case 
would fall under S. 53. (’50) 8 Sau L R 72 
(73) (DB). 

[14] The order of annulment has to be made 
by the court and not by the receiver or liqui¬ 
dator. Application for annulment can be 
made at any time during the pendency of the 
insolvency proceedings. (’57) 1957-27 Com 
Cas 581 (586) (Punj). 

[15] The fact that the transfer is not 
illusory but real does not necessarily take the 
case out of the mischief of S. 54. 1954 Vindh- 
Pra 11 (Pr. 8) [AIR V 41 C 4]. 

[16] An insolvent executed a mortgage in 
favour of a third person to make payment to 
his creditors. It was found that only a small 
portion of the consideration was paid to the 
creditors and the major portion was found to 
be fictitious— Held, L t that the case was governed 
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by S. 53 and not by S. 54 and the whole 
mortgage should be declared void. 1932 Lah 
455 (456) [AIR V 19]. 

[17] No doubt by reason of S. 5 of the Act 
4he provisions of Civil P. C. are applicable to 
insolvency proceedings subject to the provi¬ 
sions of the Provincial Insolvency Act. But 
the Insolvency Act provides for setting aside 
alienations under S. 53 and S. 54 on different 
grounds. Hence an application under S. 54 is 
<not barred by S. 11, Expl. 4 by reason of the 
dismissal of the prior application under S. 53. 
1937 Lah 668 (668, 669) [AIR V 24]. 

[18] Transfer of debts due to insolvent 
during pendency of application for adjudica¬ 
tion — Application by receiver for refund of 
.amounts realised by transferees and for 
making them personally liable for entire debts 
is not covered by S. 54 but by S. 4. 1937 Lah 
913(914) | AIR V 24]. 

[19] The object of S. 54 is to protect the 
interests of the whole body of creditors over 
whom an undue preference has been given in 
favour of other creditors. A disposition of a 
company's property cannot be impeached on 
the ground of fraudulent preference except on 
behalf of the general body of the creditors. 
One creditor alone cannot impeach the trans¬ 
fer on the ground of undue preference and a 
fortiori a person who is not a creditor of the 
bank but only a debtor cannot do so. 1921 
Lah 200 (201) [AIR V 8] : 2 Lah 102 (DB). 

[20] Section 54 covers transfers in favour 
of creditors only. 1940 Oudh 205 (207) [AIR 
V 27]. 

[21] Section 54 has nothing to do with the 
publicity or secrecy of the transaction for it 
contemplates payment of money and incur¬ 
ring of other obligations which do not re¬ 
quire registration and need not be made 
openly at all. The legislature has deliberate¬ 
ly dealt more leniently with a favoured credi¬ 
tor than a voluntary transferee and the for¬ 
mer can escape if the preference is given 
more than three months before the applica¬ 
tion for insolvency was presented 1938 Cal 
417 (421) [AIR V 25] : I L R (1938) 2 Cal 
275 (DB). 

[22] The Privy Council decision in AIR 
1943 P C 130 applies to orders of adjudica¬ 
tion under the Presidency-Towns Insolvency 
Act alone and cannot be applied to orders of 
adjudication under the Provincial Insolvency 
Act, as Ss. 118, 51 and 56, Presidency-Towns 
Insolvency Act and Ss. 30, 28 (7) and S. 64, 
Provincial Insolvency Act are different. 1945 
Mad 60 (07) [AIR V 32]: I L R (1945) Mad 
541 (FB). 

[23] Sale of family property by brothers A 
and B members of joint Hindu family—Insol¬ 
vency of A — Sale so far as b's share is con¬ 
cerned cannot be challenged in insolvency 
proceedings. 1943 Mad 303 (311) [AIR V 30’. 

[24] Mortgage by insolvent and non-insol¬ 
vent members of family — Insolvent fathers 
representing non-insolvents as guardians — 
Transaction with respect to non-insolvents 
hsld could not be set aside. 1945 Mad 253 
<254) [AIR V 32]. 

[Vol. 13.] 2 A.M. 20. 


[25] Transfer of joint family property by 
father binding minor son’s interest—Transfer 
can be set aside under S. 54 as a whole and 
not only with regard to the insolvent’s share. 

1937 Mad 791 (792) [AIR V 24]. 

[26] Suit by creditor against insolvent — 
Property attached—Claim by wife allowed — 
No suit filed by creditor under O. 21. R. 63, 
C. P. C. — Subsequent application by him in 
Insolvency Court to annul sale in favour of 
wife is not barred as it is brought in different 
capacity. 1935 Mad 670 (071) [AIR V 22]. 

[27] In proceedings properly framed under 
S. 53 or S. 54 or S. 55 validity of transfers by 
transferees from insolvent may be considered. 

1932 Mad 513 (515) [AIR V 19]. 

[28] Notification by Local Government in¬ 
vesting subordinate Court with insolvency 
jurisdiction — Subordinate Court cannot try 
insolvency matter originating outside local 
limits of its jurisdiction — Order of District 
Court transferring petition under Ss. 53, 54 
and S. 4 of the Act to such subordinate Court 
in an insolvency case originating outside the 
local jurisdiction of the sub-court is vltri 
vires. 1937 Mad 444(446) [AIR V 24] : ILR 
(1937) Mad 565 (DB). 

[29] It is not open to an official receiver to 
object to the execution of a decree under 
O. 21, R. 16, Civil P. C. by a person to whom 
it has been transferred on the ground that the 
transfer was void or fraudulent unless he has 
obtained an order under S. 54. 1918 Mad 
1202 (1202) [AIR V 5] (DB). 

2. Burden of proof. — [1_| In cases under 
S. 54 the onus of proving that the transfer 
was made with a view to giving preference 
lies upon those who impugn the transaction. 

1928 Rang 166 (167) [AIR V 15 (DB) * 1942 
Lah 121 (122) FAIR V 29]. * 1928 Lah 744 
(744) [AIR V 15] (DB) * (1950) 1950-2 All 
E R 537 (541). (English Case — Onus is on 
the person alleging a fraudulent preference to 
prove the fact of the debtor’s requisite state 
of mind, that is his intention.) 

[2] The burden of proving that a transac¬ 
tion by the insolvent, which is impugned 
under S. 54, amounts to a fraudulent prefer¬ 
ence, is on the official receiver. 1941 Mad 790 
(797) [AIR V 28] * 1954 Vindh-Pra 11 (Pr 10) 
[AIR V 41 C 4] * 1935 Lah 167 (168) [AUl 
V 22] * 1933 Lah 354 (355) [AIR V 20] * 

1929 Mad 821 (823) (AFR V 16] (DB) * 1937 
Nag 117 (118) [AIR V 24]: ILR 1937 Nag 78 * 
1936 Rang 170 (173) [AIR V 23] (DB) * 1931 
Rang 136 (136) [AIR V 18]: 9 Rang 71 * 1934 
Lah 994 (994) [AIR V 211. 

[3] Although onus to prove that the trans¬ 
fer is fraudulent is initially on the person ap¬ 
plying for annulment, yet where the evidence 
shows that with the exception of a small resi¬ 
dential house, the insolvent transferred all 
his property on the eve of bankruptcy and 
the tranfers are in respect of the old debts 
and are made in favour of a relation and 
there is evidence of other acts of preference 
in favour of other creditor committed by the 
debtor shortly before or after the transaction 
impugned, these circumstances are quite suffi- 
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cient to shift the onus of proof on the trans¬ 
ferees. 1941 Nag 188 (194) [AIR V 28] : ILR 
(1942) Nag 441. 

[4] Fraudulent preference—Ordinarily onus 
is on official receiver —- Insolvent paying 
some creditors on eve of bankruptcy — Onus 
is on insolvent to prove bona fides —Reasons 
for payment unexplaind—Court may presume 
undue preference. 1926 Sind 123 (124) [AIR 
V 13] * (’28) 107 Ind Cas 210 (210, 211) 
(Sind). 

[5] When all the circumstances have been 
ascertained, so far as the parties have thought 
fit to ascertain them, discussion on the point 
of burden of»proof becomes immaterial and 
the decision must be come to on the whole of 
the circumstances so ascertained and the 
question of onus only becomes important if 
the circumstances are so ambiguous that a 
satisfactory conclusion is impossible without 
resort to it. 1937 All 4 (6) [AIR V 24]. 

[6] In applications under S. 54, the onus of 
proving fraudulent motive on the part of the 
debtor is in the first instance, on the official 
receiver but circumstances may shift the onus 
on to the transferee. Where a mortgage was 
effected on the eve of bankruptcy in lieu of 
an old debt without the creditor having sent 
even a notice for the amount to the debtor 
and the document itself recited that the 
transfer was made by the debtor of his own 
free will — Held , the burden was on the 
mortgagee to establish that he brought pres¬ 
sure to bear upon the debtor and that the 
transfer was not void. 1932 Lah 321 (321, 
322) [AIR V 19]. 

[7] Ex parte decree for maintenance obtain¬ 
ed by aged and blind mother against son — 
Charge on family properties created—Son ad¬ 
judicated insolvent—Application to set aside 
decree — Burden lies heavily on Official 
Receiver to show that the decree was collu¬ 
sive and that there was fraudulent preference 
in favour of the mother—Decree held was not 
collusive nor was there fraudulent preference. 
1960 Andh-Pra 144 (Pr 4) LAIR V 47 C 47]. 

3. “Transfer”.—[1] The word “transfer” 
in S. 54 means a valid and effective transfer 
which could only take place after registra¬ 
tion and not by mere execution of document 
1938 Nag 454 (454, 455) [AIR V 25] : I L R 
(1939) Nag 377. 

See also under Note 8. 

[2] A surrender of tenancy right is a trans¬ 
fer of an interest in property and S. 54 could 
operate on such a transaction. 1941 Nag 188 
(194) [AIR V 28] : I L R (1942) Nag 441 (DB). 

[3] Jt is doubtful if dissolution of partner¬ 
ship can, strictly speaking, be considered to 
be a transfer of immovable property. 1960 
Punj 417 (Pr 3) [AIR V 47 C 149] (DB). (Case 
under S. 53, T. P. Act). 

4. “Debts.” — [1] Sum of money, being 
women’s stridhanam deposited with Chettiyar 
firm — Deposit has no special sanctity and 
does not rank above ordinary debts — Mort¬ 
gage executed within three months of insol¬ 


vency to pay off such debt is liable to be sefr 
aside at instance of receiver. 1936 Rang 41&. 
(416) [AIR V 23] (DB). 

5. “Creditor.” — [1] “Creditor” means- 
any person who at the date of payment or 
transfer is entitled, if bankruptcy supervenes 
to prove in bankruptcy and share in distribu* 
tion of estate. 1928 Rang 166 (167) [AIR V 
15] (DB). L 

[2] A new creditor who only becomes a. 
creditor in respect of the transaction which, 
gives rise to the question as to whether it 
was a fraudulent preference can be a creditor- 
within S. 54 e.g., where a transaction con¬ 
sists of two independent parts (1) the con¬ 
sideration passing to the debtor thereby^ 
creating a debt from the debtor to the cre¬ 
ditor and (2) then the debtor independently 
and voluntarily making a transfer in respect 
of the debt. But where the transaction which/* 
results in the transfer is one transaction com¬ 
plete in itself that view cannot apply. 192b 
All 41 (42) [AIR V 8] : 43 All 427 (DB). 

[See also C50) 3 Sau L R 72 (73) (DB). 
(Newly created debt not in continuation o£r 
old debt—Section will not apply.)] 

[3] A secured creditor is not a “creditor’*’ 
within the meaning of S. 54. 1923 Cal 689> 
(689) [AIR V 10] (DB) * 1950 All 479 (Pr 7h 
[AIR V 37 C 187]. 

[But see 1922 Nag 235 (235) [AIR V 9].] 

[4] A surety for the payment of a debt by' 
the insolvent is a creditor within S. 54. 1917 ‘ 
Mad 39 (41) [AIR V 4J : 40 Mad 783 (FB)*.. 
(AIR 1917 Mad 681, Overruled.) * 1923 Rang 
149 (149) [AIR V 10J (DB). 

[5] Sole proprietor of firm bona fide selling:, 
assets and liabilities of his firm to new firm — 
He becomes creditor of new firm and no- 
notice of the sale transaction is necessary to' 
old creditors — On insolvency of new firm he 
is entitled to rank as creditor along with the • 
old creditors. 1936 Lah 760 (761) [AIR V 231 
(DB). 

6. Fraudulent preference.— [1] Transfer 
or payment to one creditor is not “preference”' 
unless made with intention to give undue ad¬ 
vantage to that creditor over others. 1929^ 
Mad 471 (472) [AIR V 16] (DB) * 1931 All 
142 (145) [AIR V 18] (DB). (That transaction 
had effect of giving preference not sufficient.) 

* 1929 Lah 79 (80b[AlR V 16] * 1929 Lab- 
159 (160) [ AIR V 16] * 1926 Mad 338 (339> 
[AIR 13] (DB), 

[2] Preference — State of mind of insolvent 
on date of payment or transfer and not prior 
to it is to be considered. 1930 Bom 217 (218) 
LAIR V 17] (DB). (Payment.) * 1931 All 142- 
(145) [AIR V 18] (DB). (Transfer.) 

[3] In considering whether a transfer is a 
fraudulent preference the motive or intention 
of the transferee is irrelevant. 1929 Lah 79' 
(80) [AIR V 16] * 1932 Lah 381 (381) [AIR V 
19] * 1926 Mad 338 (339) [AIR V 13] (DB). 

[4] In determining the nature of the trans¬ 
action under S. 54, what the Court has to see^ 
is whether the dominant motive of the debtor 
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in making the transfer was a desire to prefer 
a particular creditor or some other. 1935 Lah 
167 (168) [AIR V 22] * 1937 All 4 (6) [A I R 

V 24] (DR) * 1930 Bom 217 (219) [AIR V 17] 
(DB) * 19S8 Cal 417 (421) [AIR V 25] : I L R 
(1938) 2 Cal 275 (DB) * 1915 Cal 460 (403) 
[AIR V 21 (DB) * 1942 Lah 121 (122) [A I R 

V 29] * 1941 Mad 274 (274, 275) [AIR V 28]. 
(Bare fact that creditor has actually received 
preference is not sufficient.) * 1933 All 431 
(432) [AIR V 20] (DB). (Do.) * 1938 Mad 177 
(178) [AIR V 25] * 1924 Rang 308 (308) [AIR 

V 11] : 2 Rang 193 (DB) * 1915 Sind 15 (16) 
[AIR V 2] : 9 Sind L R 85. 

[51 In order to determine whether a transfer 
is a fraudulent preference the test is to find 
what is it that eventually and effectually 
operated in the mind of the insolvent or what 
is the compelling force that induced him, or 
what is the immediate cause for the insolvent 
to enter into a transaction of this nature. 
There is only one test for understanding the 
meaning of “with a view”, that is, if no other 
consideration prevailed but the only object 
was to prefer one creditor, then it could be 
said it was done voluntarily, nothing else 
influencing his decision to make the prefer¬ 
ence. If the sole view*or the only view was 
to prefer the creditor, then undoubtedly the 
transaction could not be supported. Equally 
the bona fides or otherwise of the preferred 
creditor are immaterial. Considerations such 
as whether thd transfer results in stiffling 
criminal prosecution and as such against 
public policy under S. 23 of the Contract Act 
are all extraneous to the only point to be 
decided, viz., whether the transfer has been 
made with a view of giving that creditor a 
preference over other creditors under S. 54. 
If the Court comes to the conclusion that the 
bankrupt’s real motive was, e.g., to save him¬ 
self from exposure or from a criminal pro¬ 
secution, the payment or transfer is not a 
fraudulent preference. 1956 Mad 33 (Prs 14, 
29, 30, 32) [(S) AIR V 43 C 9] : I L R (1956) 
Mad 505 (DB). 

[6] The intention to prefer which must be 
proved is the principal or dominant inten¬ 
tion. If a debtor, knowing himself to be in¬ 
solvent and knowing, also, that bankruptcy 
is imminent, deliberately elects to pay his 
oldest friend or his closest relative, and to 
leave his other creditors unpaid or with little 
chance of being paid, it would appear to be 
irrelevant that he made the selection because 
of the love he bore for his friend or relative 
or because of his hopes for general but un¬ 
specified favours from them in the future. 
The real or dominant intention is to prefer. 
(1956) 1950-2 All E R 537 (541). (English 
case.) 

[71 The word “preference” in S. 54 imports 
a voluntary act and a free choice on the part 
of the transferor. If the preference of a cre¬ 
ditor was the result of pressure or threat from 
the creditor the act of tne insolvent in giving 
that preference would not be voluntary and 
will not amount to fraudulent preference- 
1929 Mad 471 (473) [AIR V 10] (DB) * 1937 
All 4 (8) [AIR V 24] (DB) * 1928 Bom 341 


(343) [AIR V 15] (DB) * 1935 Cal 850 (053, 
654) [AIR V 22] (DB) * 1918 Cal 440 (442 
443) [AIR V 5] (DB) * 1935 Lah 107 (108) 
[AIR V 22]. (Transfer under pressure of suit) 

* 1933 Lah 354 (355) [AIR V 20] * 1940 Mad 
228 (229, 230) [AIR V 27]. (Threat of civil 
proceedings.) * 1938 Mad 177 (178) [AIR V 
25] (Transfer under pressure of legal pro¬ 
ceedings for breach of trust and misappro¬ 
priation.) * 1934 Pat 526 (528) [AIR V 21 

(DB) * 1934 Rang 208 (211, 212) [AIR V 21 

(DB) * 1933 Rang 216 (2L7) [AIR V 20] (DB 

* 1928 Rang 302 (303) [AIR V 15] : 0 Rang 
538 (DB). (Creditor threatening debtor with 
insolvency proceedings.) * 1917 Sind 20 (21, 
22) [AIR V 4] : 10 Sind L R 123 * 1915 Sind 
15 (16) [AIR V 2] : 9 Sind L R 65. 

[8] ‘‘Voluntary payment” is one made 
spontaneously of his own accord and not 
under pressure of demand by creditors or 
special agreement or possible danger of pro¬ 
secution. Payment made in ordinary course of 
business is not voluntary. (’12) 35 Mad 712 
(725, 726) (DB). 

[9] Actual attachment of debtor’s property 
by some of his creditors is such a pressure as 
would take out the transfer out of the pur¬ 
view of S. 54. 1941 Mad 274 (275) [AIR V 28] 

* 1934 Lah 994 (994, 995) [AIR V 21]. 

[10] Where the dominant motive of debtor 
in making the transfer was to do, what he 
felt himself bound or compelled to do, the 
transfer is not void. 1928 P C 77 (80) [AIR 

V 15]. 

[11] The test for determining whether there 
has been a fraudulent preference is, did the 
debtor execute the transfer with a view to 
protect himself or to benefit the creditor. 1925 
Mad 1089 (1090) [AIR V 12] (DB). 

[12] Where the real object of the debtor in 
making the transfer to one of his creditors 
was not to prefer that creditor but to gain 
advantage to himself the transfer cannot be 
set aside on the ground of fraudulent prefer¬ 
ence. 1924 Lah 086 (687) [AIR V 11]. (Obtain¬ 
ing further loan.) * 1937 Mad 872 (873) [AIR 

V 24]. (Advantage may be real or fancied.) * 
1926 Lah 231 (231) [AIR V 13] (DB). (Obtain¬ 
ing further loan.) * 1935 Mad 300 (301) [AIR 

V 22] (Do.) * 1921 All 41 (43) [AIR V 81 : 43 
All 427 (DB) (Do.) 

[13] If the object of the debtor is to give 
undue preference to a creditor in considera¬ 
tion or a fresh advance the fact that the 
creditor was able to persuade the debtor to 
give such preference will not affect the matter 
and S. 54 will apply. 1930 All 489 (491) [AIR 

V 23] (DB). 

[14] A preference in return for the benefit 
of the debtor personally and not of his busi¬ 
ness is fraudulent. 1930 Rang 315 (317) [AIR 

V 17] (DB). 

[15] The creditor at the time of receiving a 
fraudulent preference by way of mortgage 
from a debtor in embarrassed circumstances, 
advanced a fresh loan to the debtor— Held , 
that though the transaction could not be 
strictly viewed as a fraudulent preference 
within S. 54 of the Act so far as the fresh 
advance was concerned, yet it could be 
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avoided under S. 53 of the said Act even in 
respect of the fresh advance. 1935 Mad 246 
(248, 249) [AIR V 22]. 

L16J Where, at a suggestion from the debtor 
and not by pressure by a creditor the debtor 
mortgaged his properties to the creditor who 
was only too pleased to advance a little more 
money in order to secure the debts which may 
or may not be proved to have been incurred— 
Held, that the transfer should be annulled 
under S. 54. 1935 Rang 316 (316) [AIR V 22] 
(DB). 

[17] A transfer made not with intent to 
prefer the transferee but to avoid a crisis in 
the business is not voidable under S. 54. 
1932 Lah 381 (382) [AIR V 19]. 

[18] Where a transfer or payment is made 
to a creditor under a prior agreement no ques¬ 
tion of fraudulent preference arises. (’13) 11 
All L Jour 545 (547, 548) (DB). (Payment.) * 
1951 Trav-Co 55 (Pr 37) [AIR V 38 C 20] : 
1950 Trav-Co L R 707 (DB) * 1916 Cal 975 
(977, 978) [AIR V 3] : 43 Cal 640 (DB) (Vfort- 
gage.)*1934 Mad 294 (299) [AIR V 211 (Do.)* 
1929 Mad 471 (477) [AIR V 16] (DB) (Do.) 

[19] Tranfers pursuant to prior agreements 
are held valid where the agreements are made 
contemporaneously with the advance of the 
loan or with the debtor incurring obligation 
in any other manner and not where the debtor 
transfers the whole or a substantial portion of 
his properties to a creditor for the purpose of 
securing payment of a past debt which act 
itself might or would constitute an act of in¬ 
solvency. 1951 Trav-Co 55 (Pr 34) [AIR V 38 
C 20] : ILR 1950 Trav-Co L R 707 (DB). 

[20] The real test ior determining whether 
a transfer by the debtor -is fraudulent is not 
whe’herhis assets were actully less than his 
liabilities at the time of the transfer but 
whether he honestly believed they were worth 
more. If he so believed the transfer would not 
be a fraudulent preference. 1941 Mad 274 
(275) [AIR V 28]. 

[21] Pressure by several creditors—Payment 
made to one—No inference can be drawn that 
such payment was not with intention to 
defraud other creditors — Court, while consi¬ 
dering whether payment was made due to 
pressure, cannot enter into question of degree 

of pressure. 1929 Mad 471 (477) [AIR V 16] 
(DB). 

[22] It cannot be said if one of creditors 
insists on having his money and another 
creditor is content to take a mortgage, the 
granting of the mortgage to the latter would 
not be showing him preference as he was 
content with less. 1929 Mad 471 (477) [AIR 
V 16] (DB). 

[23] Re-payment of the debt not actually 
d ie by a person in insolvent circumstances 
amounts to undue preference. 1925 Nag 225 
(226) [AIR V 12]. 

[24] The facts that an insolvent executes a 
mortgage in favour of one of his creditors, 
eight months after the execution of the pro¬ 
note in lieu of which the mortgage is execut¬ 
ed, and there is no threat or pressure of any 
sort and the creditor is related to the insol¬ 
vent are sufficient to show that insolvent 


executed the mortgage with the intention of 
preferring that creditor. 1937 Nag 197 (198) 
[AIR V 24] : ILR (1937) Nag 403. 

[25] Where a debtor, who is in serious 
pecuniary difficulties, his debts surpassing his 
assets, transfers a considerable portion of his 
assets to one of his creditors, an intention to 
prefer the transferee creditor may properly be 
inferred. 1937 Pat 134 (136) [AIR V 24] (DB)* 
1941 Mad 796 (799) fAIR V 28.] 

[26] In case of a transfer of a man’s whole 
assets to one creditor for no reason whatso¬ 
ever, a fraudulent preference must be deduced 
1930 Rang 315 (316) [AIR V 17] (DB). (Mort¬ 
gage.) * 1930 All 282 (283) [AIR V 17] : 52 
All 476 (DB) (Do.)* 1935 Mad 246 (249) [AIR 
V 22]. (Mortgage of entire property in vindic¬ 
tive preference to punish other creditors.) 

[27] Where the creditors are themselves 
parties to the composition deed and agree 
that the scheme might be given preferential 
treatment, no question of fraudulent prefer¬ 
ence arises in such a case. 1927 Sind 78 (81) 
[AIR V 14] : 22 Sind L R 1. 

[28] Where the insolvents assigned a pro- 
missory note to a relation of theirs three days 
before filing an application for adjudication, 
in liquidation of a debt alleged to be due to 
him, and it was proved in proceedings under 
S. 54, Provincial Insolvency Act, for annul¬ 
ment of the transaction at the instance of the 
official receiver that the assignee did not make 
any demands on the debtors for payment 
while some of the other creditors were execut¬ 
ing decrees against them and o:hers making 
pressing demands by letters and telegrams, 
and it also appeared that the assignment con¬ 
sisted of the only valuable movable assets of 
the insolvents — Held , that it was clear that 
the transaction was not entered into in good 
faith and that the dominant intention or the 
debtors was to give the assignee fraudulent 
preference over the other creditors. 1933 Lah 
620 (621) [AIR V 20]. 

[29] If there be a bona fide negotiation for 
security and the security be given on the very 
eve of bankruptcy and the person taking the 
security knows the debtor was hopelessly in¬ 
solvent, the transaction is valid according to 
law and everything depends upon the bma 
fvies of the transaction. (1876) 2 Ch D 127 
(137). 

[30] Lease of occupancy holding granted 
for reasonable rent shortly before filing peti¬ 
tion of insolvency is not fraudulent. If tran¬ 
saction is only colourable, it is void. 1915 
All 389 (390) [AIR V 2] : 38 All 37 (DB). 

[31] Insolvents’ notorious financial position 
known both to them and their creditors — 
Insolvents shortly prior to insolvency'alienat- 
ing most of their property for value arbi¬ 
trarily fixed, to few of innumerable creditors 
—Request by creditors for payment by letter, 
telegram, notice or in person but no legal pro¬ 
ceedings taken — There is fraudulent prefer¬ 
ence in favour of creditors. 1937 Lah 53 (54) 
[AIR V 24]. 

[32] Transfer for a grossly inadequate con¬ 
sideration leads to an inference of fraudulent 

preference. 1934 Lah 271 (271) [AIR V 21]. / 
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[33] Execution of mortgage for sum more 
than double of what was really due to near 
relative creditor — Section 54 aoolies. 1933 
Lah 856 (857) [AIR V 201. 

[34] If a debtor transfers a valuable pro¬ 
perty on eve of insolvency to a creditor of his, 
the consideration being the past debt due to 
the creditor, an inference of undue preference 
can legitimately be drawn. But if the debtor- 
approaches a creditor for a loan and substan¬ 
tial advance is made by the latter who insists, 
as a part of the same bargain, on the payment 
of the existing debt, the debtor consenting to 
it cannot be said to have voluntarily given 
preference to the creditor. 1938 Cal 417 (421) 
LAIR V 25] : ILR (1938) 2 Cal 275 (DB). 

[35] Where on the eve of insolvency, the 
insolvent made a transfer for which the credi¬ 
tor paid cash in addition to a prior debt as 
consideration, and it appeared that the in¬ 
solvent’s position was far from desperate 
though several suits were filed against him 
subsequently— Held , that the transfer was not 
a fraudulent preference. 1932 Mad 459 (401) 
[AIR V 19]. 

[36] Insolvent heavily indebted and pressed 
by his creditors transferring substantial part 
of his property to his relative—False circula¬ 
tion by him of his inability to pay to credi¬ 
tors—Transfer is fraudulent and must be set 

aside. 1937 Rang 27 (28) [AIR V 24] : 14 
Rang 748 (DB). 

[37] Ex parte decree tor maintenance ob¬ 
tained by aged and blind mother against son— 
Charge on family properties—Son adjudicated 
insolvent—Application to set aside decree — 
Burden was heavy on Official Receiver to 
show that there was fraudulent preference in 
favour of mother — Under law mother is en¬ 
titled to be maintained out of family property 
enjoyed by her son and the family property 
could be charged for ensuring payment —Pass¬ 
ing of decree for maintenance could not be 
claimed to be collusive because it was ob¬ 
tained ex parte—Decree held was not collusive 
and nor was there fraudulent preference. 1960 
Andh-Pra 144 (Pr 4) [AIR V 47 C 47]. 

[38] A sale to a secured creditor which in¬ 
cludes also properties not mortgaged to him 
can be impugned under S. 54. The deed of 
transfer in such a case cannot be separated into 
two transactions, one dealing with the secured 
properties and the other dealing with the rest 

of the properties. 1950 All 479 (Pr 7) [AIR V 
37 C 1871. 

[39] Tne fact that the preferred creditor 
had no knowledge of the debtor’s intention to 
prefer him % cannot save the transaction from 
being a fraudulent preference. 1935 Mad 300 
(301) [AIR V 22]. 

See also Note 7. 


[40] Where a decree-holder for Rs. 30,000 
who has expended a great deal of money in 
obtaining decrees is rather blatantly dis¬ 
regarded and preference given to the simple 
creditors to pay whom a transfer of property 
is effected by tne insolvents, the transfer is a 
fraudulent preference within the scope of 

S. 54. 1954 Mad 93 (Pr 4) [AIR V 41 C 33], 


7. Intention to prefer—Proof of.— [1] One 
way of escaping the mischief of $. 54 is to 
plead and prove that the alienations were 
effected on account of pressure exerted upon 
the alienor by the creditors. If the debtor 
was not a free agent but was forced to enter 
into a transaction, then the transaction can¬ 
not be impeached under S. 54. The subjec¬ 
tive state of mind of the transferor is what 
is material and that has to be inferred from 
attendant circumstances. 1954 Trav-Co 419 
(Pr 11) [AIR V 41 C 145] : ILR (1954) Trav- 
Co 93 (DB). 

[2] In order that a transfer may be avoided 
as -a fraudulent preference the law requires 
that the dominant motive with which the 
transfer is effected was to prefer the creditor 
in whose favour the transfer is made. 1951 
Trav-Co 55 (Pr 83) [A I R V 38 C 20] : 1950 
Trav-Co L R 707 (DB)*(1956) 1950-2 All E R 
537 (541). (English case.) 

[3] For the applicability of S. 54 the most 
important test is the state of mind of the 
debtor-transferor. Obviously every creditor 
of an embarrassed debtor will be anxious to 
get a preference; to penalise that would be 
futile. On the other hand, the motive of the 
debtor is to be examined to ascertain whether 
he is actuated by the substantial and do¬ 
minant motive of preferring this creditor and 
depriving others of the benefit of rateable 
distribution of the assets thus transferred. 
1954 Vindh-Pra 11 (Pr 9) |A1R V 41 C 4]. 

[4] For the applicability of S. 54 one of the 
test is whether the circumstances show that 
there was a real pressure brought to bear on 
the debtor by the creditor and whether he 
was acting under that pressure. Thus, where 
the mortgage in question was created on pres¬ 
sure by the creditor to replace a security 
given under an agreement made at the very 
inception of their business dealings and the 
dominant intention of the debtor was not to 
give any undue advantage to creditor nor was 
he voluntarily making a transfer. Held , that 
the mortgage was not fraudulent preference 
as defined under S. 54. 1954 Vindh-Pra 11 
(Prs 9, 18) [AIR V 41 C 4]. 

[5] Having a “view to give preference to a 
creditor” is mental act and can only be deter¬ 
mined if one looks into the surrounding cir¬ 
cumstances. 1937 Pat 134 (130) [A I R V 24] 
(DB). 

[6] It is competent for the Court to draw 
the inference of intention to prefer from all 
the facts of the case, particularly when there 
is no direct evidence of intention before it; 
but the inference should not be drawn, having 
regard to the situation of the onus of proof, 
unless the inference is the true and proper 
inference from the facts proved. Thus, it will 
not be drawn if the inference from the facts 
is equivocal, and, in particular, it will not be 
drawn from the mere circumstance that the 
creditor paid was in fact “preferred” in the 
sense that he was paid when other creditors 
were not paid and could not be paid. (1956) 
1950-2 All E R 537 (541). (English case ) 

[7] An intention to prefer a particular credi¬ 
tor is not negatived by the circumstance that 
the preference is the means of making provi- 
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sion also for a third party who is not himself 
a creditor and not therefore capable himself 
of being the subject of a preference. (1956) 
1956-2 All E R 537 (541). (English case.) 

[8] The document by which the transfer 
was made must be looked at for the purpose 
of seeing what was the primary intention of 

the insolvent. 1931 All 142 (144, 145) [AIR 
V 18] (DB). 

[9] Where a transaction between a debtor 
and his creditor is attacked as a fraudulent 
preference evidence of other or similar con¬ 
temporaneous acts of preference in favour of 
other creditors, is admissible to show the 
debtor’s intent. 1941 Nag 188 (194) [A I R V 
28] : ILR (1942) Nag 441 (DB)*1937 Nag 117 
(119) [AIR V 24J : ILR (1937) Nag 78. 

[10] The report of the official receiver in 
connection with an enquiry under S. 54 is 
not by itself legal evidence. 1926 All 29 (29) 
[AIR V 13] : 47 All 864 (DB). 

[11] In impugning a sale under S. 54 evi¬ 
dence given at the insolvency proceedings can 
be used against the purchaser though he was 

not a party thereto. 1914 Mad 355 (355) 
[AIR V 1]. 

[12] The question whether the object of the 
transfer was to give preference to one of the 
creditors is matter of inference from the cir¬ 
cumstances of each case and is essentially a 
question of fact. 1933 All 431 (432) [A I R V 
20] (DB). 

[13J The fact that the transaction was 
effected by debtors when they were in im¬ 
minent expectation of bankruptcy by itself is 
not sufficient to prove intention to give frau¬ 
dulent preference. 1937 All 4 (8) [AIR V 24] 
(DB). 

[14] Where payment is made shortly before 
petition for insolvency is put in. there is an 
intention of undue preference. 1935 Cal 190 
(192) [AIR V 22] (DB). 

[15] What amounts to pressure or extortion 
by creditor indicated — Voluntary offer by 
debtor to pay solicitor and client costs incurr¬ 
ed as term for accepting payment in instalments 
—No threat of bankruptcy proceedings —Held 
no extortion. (1955) 1955-2 All E R 65 (78, 
79). (English case.) 

[16] See also Note 6. 

8. ‘'Within three months.” — [1] When 
one creditor obtains a preference for himself 
by taking a mortgage or sale, it may operate 
to the prejudice of other creditors; but such 
transactions are perfectly valid unless they 
are within three months from the adjudica¬ 
tion. 1927 Mad 1144 (1144) [AIR V 14] (DB). 

[2] The expression “a petition presented 
within three months after the date thereof” in 
S. 54 is not only descriptive of the application 
but lays down a period of limitation. The 
Court fees Act is a fiscal enactment and is 
not in pari materia with the Limitation Act. 
Section 54 prescribes a period of three months 
for making an application for annulment. 
That application must be governed by the 
principles bearing on the construction of the 
statute of limitation as contra-distinguished 
from a fiscal enactment such as the Court- 


fees Act is. 1938 Nag 454 (455) [AIR V 251: 
ILR (1939) Nag 377. 

[3] Creditor taking security from insol¬ 
vent — Adjudication after three months— No 
suspicious circumstances — Transaction is 
valid. 1927 Mad 1090 (1091) [AIR V 14] (DB). 

[4] In the case of a transfer of immovable 
property of the value of rupees one hundred 
or upwards the period of three months pres¬ 
cribed in S. 54 should be calculated from the 
date of registration of the deed of transfer and 
not from the date of execution of the deed. 

1933 Mad 185 (187) [AIR V 20] * 1938 Mad 
801 (803, 804) [AIR V 25] (DB) * 1934 Mad 
637 (638) [AIR V 21]: 58 Mad 166 (DB) * 
1938 Nag 454 (454) [AIR V 25]: ILR (1939) 
Nag 377 * 1937 Nag 197 (198) [AIR V 24]: 
ILR (1937) Nag 403. 

[But see 1938 Cal 417 (419) [A I R V 25]: 
ILR (1938) 2 Cal 275 (DB) * 1937 Rang 440 
(447, 448) [AIR V 24]: 1937 Rang L R 375 
(FB). (AIR 1934 Rang 216, Overruled.)] 

[5] For purposes of S. 54, date of transfer 
is the date of registration of the document 
and not the date of execution. The transfer 
cannot be ante-dated by operation of S. 47, 
Registration Act. 1954 Mad 93 (Pr 5) [AIR V 
41 C 33]. (AIR 1953 Mad 682, Dissented Jrom\ 
AIR 1937 Rang 446 (FB), Not Foil ; AIR 1938 
Mad 801 & AIR 1934 Mad 637 (2), Foil.) * 
1957 Andh Pra 535 (Prs 4, 6) [AIR V 44 C 
181].^ (AIR 1938 Mad 801, Foil . The registra¬ 
tion is complete only after the certificate of 
registration is signed, sealed, and dated 
by the Registrar and the registration 
cannot date back to the date of the presenta¬ 
tion of the document.) 


[But see 1953 Mad 682 (Prs 2, 5) [AIR V 40 
C 258].] 

.6] Where the transferor had executed a 
sale deed more than three months before 
the insolvency petition filed by his creditor, 
and it was shown that he had no reason to 
expect that the creditor would file the peti¬ 
tion, and although he knew that the document 
would have to be registered he had no reason 
to think that it would not be registered until 
within three months of the filing of the insol¬ 
vency application, and he was not a party to 
the registration of the deed which was done 
compulsorily within three months before the 
insolvency petition, Held, that, under the 
circumstances the act of registration was not 
an act of the transferor within the meaning of 
S. 54. 1948 Mad 430 (431) [AIR V 35 C 207]: 
ILR (1948) Mad 872 (DB). (A I R 1938 Mad 


801, Considered .) 

[7] Section 54 deals with transfers which 
are voidable at the option of the creditors. A 
transfer made after the presentation of the 
creditor’s petition on which an order of 
adjudication was passed is void ab initio and 
is not covered by S. 54. 1939 Nag 207 (209) 
[AIR V 26]: ILR (1939) Nag 540 * 1938 Mad 
801 (802) [AIR V 25] (DB). (The existence of 
a contract to mortgage entered into more than 
three months before insolvency would be no 
bar to the official receiver selling the property 
though it might furnish a cause of action in a 
suit for specific performance. The existence 
of such a contract does not constitute a dan- 
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f ;er which the official receiver is bound to 
orestall by an application under S. 54.) 

181 Where a sale is effected within 3 months 
-of tne insolvency in consideration of the 
balance of account due since over 2 years to 
‘ the purchaser-creditor the transaction may be 
void under S. 54. 1922 Nag 260 (260) [A I R 
V 91. 

[9] The conditions precedent to the appli¬ 
cability of S. 54, are that the act complained 
-of which is to be deemed fraudulent and void 
against the receiver should have been done by 
the insolvent with a view to give preference to 
a creditor over others and that sucn act should 
have been done within three -months of the 
presentation of the petition. Where more 
than three months before presentation of the 
petition for insolvency, a consent decree has 
been passed in favour of one creditor, the 
proceedings taken in execution of that decree 
cannot be impugned as fraudulent under 
S. 54, even if the proceedings had been insti¬ 
tuted within three months of the presentation 
•of the petition. The execution proceedings 
taken against the insolvents or the ex parte 
-orders for payment passed against them can¬ 
not afford fresh starting point for computing 
the period of limitation of three months under 
. S. 54. 1932 Sind 3 (7) [AIR V 19]: 25 Sind 
L R 371 (DB). 

[10] Mortgage document executed prior to 
presentation of insolvency petition but regis¬ 
tered subsequently does not render registra¬ 
tion impossible because the executant is depri¬ 
ved of transferable interest subsequent to exe¬ 
cution of deed but before its registration. 

1935 Rang 133 (135) [AIR V 22] (DB). 

[li] The creditors of a debtor applied on 
15th December 1926 that the debtor be ad¬ 
judged insolvent. The total debt payable by 
the debtor to the two creditors did not 
amount to Rs. 500. On 28th January 1927, a 
third creditor was joined. The total debt 
payable to the three creditors then amounted 
to over Rs. 500. The debtor was then adjud¬ 
ged an insolvent. Held , that 28th January 
1927 must be taken to be the date of the peti¬ 
tion upon which the insolvent was adjudged 
as such and transfers more than three months 
before that date could not be questioned 

under S. 54 (1). 1928 All 676 (670, 677) [AIR 
V 15] (DB). 

9. “Void”. — [1] The word “void” in 
Section 54 means voidable. 1917 Mad 102 
(105) [AIR V 4] (DB). 

[2] A transfer stands till it is annulled and 
till then the transferee has all the rights in 
the property transferred and he is competent 
• to exercise them. Sub-sections (2) and (7) of 
S. 28 cannot have the effect of vesting the 
property in the receiver till its transfer has 
been annulled. Even where the order of ad¬ 
judication is based on an act of insolvency 
constituted by a transfer of property found to 
be a fraudulent preference, the transfer stands 
•till it is set aside. A separate order annulling 
the transfer would be necessary even in such 

-a case. 1960 S C 70 (Prs 11,13,18) [AIR V 47 
<3 12]: 1960-1 SCR 016. 


10. Effect of annulment of transfer.— 
[1] The effect of the order setting aside the 
transfers is to restore the status quo ante be¬ 
tween all the parties concerned. The mere 
fact that some of the creditors managed to get 
certain debts of the insolvent assigned in their 
favour, which assignments have been annul¬ 
led subsequently cannot make the assignees 
liable to pay the entire amount of the debts 
to the receiver from their own pocket. 1937 
Lah 913 (914, 915) [AIR V 24]. 

[2] Insolvency of firm— Accounts showing 
payment of dues of some creditors—Payments 
found to be void under S. 54 — Creditor held 
must refund payments even though they had 
accepted only havalas from debtors of firm 
and not cash in satisfaction of their dues. 
1933 Sind 85 (87) [AIR V 20] (DB). 

[3] Execution of mortgage by debtor a 
fraudulent preference — Mortgage set aside 
under Ss. 53 and 54 — Fraudulent preference 
not carried out — Mortgagee is not prevented 
from proving in insolvency the debts covered 
by mortgage as unsecured creditor. 1952 
Mad 504 (2) (Pr 11) [AIR V 39] (DB). 

[4] Joint Hindu family — Sale by father 
for himself and as guardian for his minor 
sons along with major sons, of family pro¬ 
perty for payment of family debt—Subsequent 
adjudication of father —Application by credi¬ 
tor under Ss. 53 & 54 challenging sale as 
bogus and without consideration — Sons not 
parties to application — Sale with regard to 
son’s interest cannot be impugned in such 
proceedings — Finding of Insolvency Court 
that sale was bogus and without considera¬ 
tion would only affect father’s interest in pro¬ 
perty transferred and not those of the sons. 
1949 Nag 223 (Prs 16, 19, 21) [AIR V 36 C 
90]: ILR (1949) Nag 155 (DB). 

[5] Sale by Hindu father on his own behalf 
and on behalf of two minor sons — Adjudica¬ 
tion of father as insolvent — Setting aside of 
sale — Official Receiver gets back only the 
insolvent father’s share of the property when 
the alienation is set aside —No order of Insol¬ 
vency Court under S. 54 would get back from 
the alienee and vest in the Official Receiver 
the interest of persons who had not been 
adjudicated namely the minor sons. 1955 Mad 
51 (Prs 0, 10 [(S) AIR V 42 C 11]: ILR (1955) 
Mad 1039 (DB). (The view of Sundaram 
Chetty, J., in AIR 1935 Mad 240, held good 
law; AIR 1937 Mad 791 and AIR 1943 Mad 
303, Diss.) 

11. Mesne profits.—[1] Section 54, does 
not in itself give power to the Insolvency 
Court to award mesne profits but the Insol¬ 
vency Court has the same jurisdiction as the 
ordinary Civil Courts to pass such orders as 
equity may require. Mesne profits can be 
granted whenever the other party has been in 
wrongful possession and possession obtained 
by fraud is wrongful. If, therefore, a transac¬ 
tion is set aside as fraudulent under S. 54, the 
Court, in its equitable jurisdiction, attempts 
to put the parties in the same position as if 
the fraud had not been committed and this 
can only be done by awarding mesne profits 
from the date of the transaction as if it were 
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a void transaction. 1945 Mad 253 (254) [AIR 

V 32]. 

[2] The word ‘void’ in S. 54 means ‘void¬ 
able’. It is clear from S. 54 (2) that a transfer 
that may be deemed void under this section is 
not necessarily void ab initio, and it is void 
only as against the receiver remaining valid 
as between the parties to the transaction. 
Consequently such a transfer is not void ab 
initio but is merely voidable. The transfer is 
valid until set aside and being in lawful pos¬ 
session, the transferee is not liable for rresne 
profits. 1936 Nag 139 (139) [AIR V 23] : 31 
Nag L R (Sup) 178. 

[3] Application under, by official receiver 
—Transfers by insolvent prior to adjudication 
set aside—Subsequent application by receiver 
for mesne profits and interest against trans¬ 
feree held not barred by res judicata — Recei¬ 
ver held entitled to mesne profits and interest 
for three and six years respectively prior to 
date of application for same. 1946 Mad 207 
(208) [AIR V 33 C 116] (DB). 

12. Bar of suit.— [1] Order under S. 54 is 
not a summary but a considered order. No 
separate suit lies to cancel the order of the 
Insolvency Court. 1922 Lah 214 (214) [AIR 
V9](DB). (AIR 1919 Mad 161 and AIR 1918 All 
346, Followed ; AIR 1917 Lah 75, Overrul'd.) 

13. Limitation. — [1] An application 
under S. 54 is not governed by Art. 181, 
Limitation Act. The Court if it so desires can 
take action under S. 54 at any time during 
the pendency of the proceedings, when a 
transfer open to objection under the said 
section is brought to its notice. 1924 Lah 331 
(333) LAIR V 11] (DB). 

[2] Application for annulment can be made 
at any time during the pendency of the insol¬ 
vency proceeding. Even Art. 181, Limitation 
Act, would have no application. The right to 
move the Court accrues from day to day so 
long as the proceedings continue. (’57) 1957- 
27 Com Cas 581 (586) (Punj). 

14. Movable property.—[1] So far as 
movable property is concerned mere prefer¬ 
ence of one creditor at the expense of another 
if he is not injuriously affected will not make 
the transaction void or voidable under any 
law except insolvency law. 1929 Rang 110 
(111) [AIR V 16]. 

15. Effect of annulment of adjudica¬ 
tion. — [1] Adjudication annulled under 
S. 43 for failure to apply for discharge-Cus¬ 
todian under S. 37 can continue receiver’s 
application under S. 54 for setting aside a 
fraudulent alienation. 1944 Bom 72 (73, 75) 
[A I R V 31] (DB)*1935 Mad 826 (834) [AIR 

V 22] : 58 Mad 908 (FB) (But fresh procee¬ 
dings cannot be initiated.)* 1930 Mad 278 
(281, 282) [A I R V 17] : 52 Mad 648 (DB). 

[But see 1938 Nag 312 (313) [A I R V 25] : 
ILR (1940) Nag 204 (DB). (Adjudication an¬ 
nulled—Proceedings under S. 54 cannot be 
continued).] 

[2] Sale of property prior to his adjudica¬ 
tion by Hindu father on his behalf and on 
behalf of his minor sons, for valuable consi¬ 
deration to discharge antecedent debt, set 


aside at instance of Official Receiver as offen¬ 
ding provisions of Act- Properties not effec¬ 
tively sold by Official Receiver — Annulment 
of adjudication —• Sale in favour of alienee is 
restored. 1956 Mad 341 (Pr 4) [A I R V 4S< 
C 105]. (AIR 1930 Mad 278, Dissented from.) 

16. Estoppel.—[1] Creditor alleging mort¬ 
gage by debtor as act of insolvency — Subse¬ 
quent withdrawal of this allegation — 
Adjudication — Official receiver is not estop¬ 
ped from impeaching the mortgage under 

S. 54.1933 Lah 354 (355) [AIR V 20]. 

17. Procedure. — [1] When parties have- 
notice and there is thorough investigation,, 
order passed under S. 54 will not be ques¬ 
tioned simply because no formal application, 
was filed. 1935 Cal 190 (191) [AIR V 22] (DB). 

[2] Order, first annulling transfer, and then 

adjudicating debtor insolvent, is not illegal,, 
though wrong in sequence. 1929 Lah 79 (81) 
[AIR V 16]. > . • 

[3] Except when the alienations are the- 
outcome of a scheme of fraud and conspiracy 
between the insolvent on the one hand and 
the alienees on the other, a joint application- 
or joint trial is not the proper procedure to* 
be adopted. 1951 Trav-Co 55 (Pr 48) LAIR 

V 38 C 20] : 1950 Trav-Co L R 707 (DB). 

18. Appeal. — [1] No second appeal lies- 
from the decision of the Insolvency Court 
under S. 54. 1940 Lah 6 (6) [A 1 R V VI (But 
revision lies under S. 75 first proviso— Second 
appeal can be treated as revision.)*1940 Bom 
51 (53) [AIR V 27] : ILR (1940) Bom 1 (DB)* 
1933 Mad 653 (653) [AIR V 20]. (Revision 
lies.)*1932 Lah 321 (321) [A I R V 19] (Do)* 
1935 Mad 432 (433) [AIR V 22]*1930 Nag' 
272(272) [AIR V 17]. 

[2] The finding of the lower appellate 
Court on the question of fraudulent prefer¬ 
ence would ordinarily be one of fact and> 
outside the province of the High Court in the 

second appeal. 1941 Nag 188 (191) LAIR* 

V 28] : I L R (1942) Nag 441 (DB)*1943 Mad 
303 (306) [AIR V 30]. 

[3] Whether on the question of fraudulent 
preference the burden of proof lias been cor¬ 
rectly laid or not is a question of law which' 
can be considered in second appeal. 1941 Nag 
188 (191) [AIR V 28] : ILR (1942) Nag 441 

(DB). , 

[4] The point that the proceedings under 
S. 54 are ultra vires for want of leave or 
Court under S. 54-A is an objection on the 
ground of jurisdiction which can be taken* 
even on revision under S. 75 provided no 
evidence is required to support it. 1942 Pesh. 

90 (91) [AIR V 29]. _ , 

[5] Any order setting aside a transfer under 
either S, 53 or S. 54 presupposes an existing: 
insolvency. Where soon after the dismissal or 
an application by the receiver to set aside a* 
transfer the adjudication is annulled, there is- 
no existing insolvency upon which an order 
in favour of the receiver or the scheduled^ 
creditors as such can be based. The receiver 
has ceased to exist and hence no appeal & 
competent by the receiver pr a creditor tronr 
the order of dismissal. 1935 Rang 498 (500 y 
[AIR V 22] (DB). 
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a [ 54 A. By whom petitions for annulment may be made. 

A petition for the annulment of any transfer under section 53, or of any 
transfer, payment, obligation or judicial proceeding under section 54, may be 
made by the receiver or, with the leave of the Court, by any creditor who has 
proved his debt and who satisfies the Court that the receiver has been requested 
and has refused to make such petition.] 

[a] Inserted by the Provincial Insolvency (Amendment) Act, 1926 (XXXIX of 1926), S. 3. 


Section 54 — Note 18 (contd.) 

[6] Where in challenging transfer by the 
debtor, the receiver does not press his case 
under S. 53 before the Judge and does not 
allow the transferee to adduce any evidence 
as to the fairness of the price but confines his 
case to one of fraudulent preference under 
S. 54, he should not, in appeal, be allowed to 
adduce fresh evidence as to inadequacy of 
price. 1935 Cal 650 (654) [AIR V 22] (DB). 

[7] An appeal from an order refusing to 
annul a transfer under S. 54 can only be filed 
either by the leave of the District Judge or of 
the High Court under S. 75 (3). 1931 Lah 651 
(652) [AIR V 18]. 

[8J A creditor has a right of appeal from 
an order passed on an application by the 
official receiver under S. 54 (4). 1933 Lah 
856 (856) [AIR V 20]. 

[9] Under the first schedule to the Act, only 
an order annulling a transfer under S. 54 is 
made appealable as of right. An order refusing 
to annul a transfer for any reason whatsoever 
would be covered by S. 75 (3) and can be 
appealed lrom only with the leave of the 
Court. An order dismissing the official 
receiver’s application under S. 54 and direct¬ 
ing him to have recourse to an ordinary civil 
suit is not appealable as of right but only 
with the leave of the Court under S. 75 (3). 
1933 Lah 242 (243) [AIR V 20]. 

[10] In an appeal by the official receiver 
against the dismissal of his application under 
S. 54 it is not open to the District Judge in 
those proceedings to annul the order ot ad¬ 
judication passed against the insolvent. The 
Judge having seisin of the Insolvency pro¬ 
ceedings is the trial Judge and he alone can 
deal with such a matter unless it comes before 
the District Judge on appeal. 1942 Mad 483 
(484) [AIR V 29] : ILR (1942) Mad 862 (DB'. 

[11] Transfer of debts due to insolvent 
during pendency of application for adjudica¬ 
tion—Application by receiver for refund of 
amounts realised by transferees and for 
making them personally liable for entire debts 
is not covered by S. 54 but by S. 4 — Second 
appeal from order on application is com¬ 
petent. 1937 Lah 913 (914) [AIR V 24]. 

[12] Insolvents had given fraudulent prefer¬ 
ence to a Bank who was also a creditor. 
After the order of adjudication and the ap¬ 
pointment of a Receiver, the bank made an 
application that no notice under S. 19 (2) was 
issued by the Court and therefore the Bank 
could not appear and contest the petition and 
show to the Court that the transfer in its 
favour was not a fraudulent preference. Appli¬ 
cation was dismissed on the ground that no 
notice under S* 19 (2) was necessary when 
the application was by a creditor. In an 
appeal by the Bank it was held that as a 


result of the order of adjudication the credi¬ 
tors would be able to make an application 
under S. 53 or S. 54 and that would very pre¬ 
judicially affect the rights of the Bank who 
was said to be a creditor to whom fraudulent 
preference was given. The Bank was there¬ 
fore a person aggrieved by the order of ad¬ 
judication and had a right to appeal. 1958 
Raj 223 (Pr 3) [AIR V 45 C 73] : ILR (1958) 8 
Raj 221 (DB). 

[13] At the stage of adjudication, neither 
the Insolvency Court nor the appellate Court 
is required to say what the effect of the 
adjudication would be on the annulment pro¬ 
ceedings and it is unnecessary for transferees to 
take an appeal to the Supreme Court from 
the decision of the High Court in appeal on 
such point at that stage. High Court will not 
grant certificate of fitness under Art. 133 (11 
(c). A case is not fit one for appeal to the 
Supreme Court if the question agitated is 
one which is only academic at the particular 
stage though it may assume importance at a 
subsequent stage. 1961 Madh Pra 172 (Pr 10) 
[AIR V 48 C 58] (DB). 


Section 54A — Note 1 

[1] Section 54-A read along with S. 53 
makes it clear that before an application by a 
creditor for annulment of a transfer referred 
to in S. 53 is entertaiued the Court must give 
a permission to him under S. 54-A. Without 
the permission the proceedings are ultra vires. 
1942 Pesh 90 (91) [AIR V 291. 

[2] Where a Court holds that a creditor has 
no locus standi to present a petition for 
annulling a transaction under S. 53 because it 
violates S. 54-A the Court cannot decide on 
merits and decision given is ultra vires. 1930 
Rang 332 (332) [AIR V 17] (DB). 

[3] In the absence of receiver the scheduled 
creditor can apply for setting aside a transfer 
under Ss. 53 and 54 and it must be deemed 
that Insolvency Court has granted him neces¬ 
sary leave when it entertains his application. 

1940 Nag 393 (396) [AIR V 27J : I L R (1940) 
Nag 564 * 1925 Nag 225 (228) [A I R V 12]* 
1931 Pat 14 (15) [AIR V 181 : 9 Pat 839 (DB). 

[4| The restrictions imposed by S. 54-A of 
the Provincial Insolvency Act apply only 
where a Receiver has been appointed in the 
case. If there is no receiver, any creditor can 
make an application for annulment of a trans¬ 
fer. 1951 Nag 208 (269) [A I R V 38 C 72] : 
ILR (1950) Nag 331. 

[5] Where on adjudication no receiver is 
appointed, the Insolvency Court can itself 
move under S. 53 to set aside transfer by 
insolvent if the fact of transfer is brought to 
its notice by any creditor. 1933 Nag 305 
(360) [AIR V 20| : 30 Nag L R 35*1924 Nag 
301 (363) [AIR V 11]. 
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55. Protection of bona fide transactions. 

Subject to the foregoing provisions of this Act with respect to the effect of 
insolvency on an execution, and with respect to the avoidance of certain 
transfers and preferences, nothing in this Act shall invalidate in the case of an 
insolvency— 

(a) any payment by the insolvent to any of his creditors; 

(b) any payment or delivery to the insolvent; 

(c) any transfer by the insolvent for valuable consideration; or 

(d) any contract or dealing by or with the insolvent for valuable considera¬ 

tion : 

Provided that any such transaction takes place before the date of the order 
of adjudication, and that the person with whom such transaction takes place 
has not at the time notice of the presentation of any insolvency petition by or 
against the debtor. 

[P. I., 1907—S. 38; P. T. I., 1909—S. 57.] 


Section 54A — Note 1 (contd.) 

[6] Debtor dying before adjudication and 
proceedings continuing under S. 17 — Official 
Receiver or creditors can apply to set aside 
settlement and alienations under Ss. 53 and 
54. 1933 Mad 25 (27) : [AIR V 20]. 

[7] The right of a creditor to move the 
Court under the section is not “a right to sue” 
the transferee of the insolvent’s property. It is 
merely a right to move the Court to take a 
particular action for the benefit of the general 
bodv of creditors. 1951 Nag 268 (269) [AIR 
V 38 C 72] : 1LR (1950) Nag 331. 

[8] Exercise of right conferred by S. 54-A 
by creditor under S. 53—Transfer established 
as wholly fictitious — Creditor cannot be de¬ 
prived of his right on ground that declaration 
as to fictitiousness could not be given except 
on receiver’s application—Aforesaid objection 
not taken in the trial Court—Appellate Court 
should treat proceedings as merely defective 

in form. 1941 Cal 298 (302) [AIR V 28]. 

[9] It is the official receiver at whose 
instance an enquiry into fictitious nature of 
transaction should be made and it is he who 
should be the principal party representing 
whole body of the creditors. 1926 All 29 
(29, 30) | A I R V 13] : 47 All 864 (DB) * 1924 
Cal 827 (828) [AIR V 11] : 51 Cal 663 (DB). 

[10] Fraudulent alienation—Application to 
annul cannot be made by creditor unless 
receiver refuses to make it himself. 1922 Mad 
246 (246) [AIR V 9J : 45 Mad 189 (DB)*1924 
Lah 553 (554) [A I R V 11] * 1924 Mad 345 
(347) [AIR V 11] : 47 Mad 673. 

[11] A previous gratuitous transferee cannot 
challenge the validity of transfer where 
neither the receiver nor the Court challenges 

its validity. 1927 All 731 (733) [AIR V 14]. 

[12] Fraudulent transfer of property belong¬ 
ing to company — Unsecured creditor may 
challenge transfer with leave of Court if 
official* liquidator refuses to move. 1942 Oudh 
417 (420) [AIR V 29] : 18 Luck 110 (DB). 

[13] Fraudulent execution of mortgage in 
favour of B — Insolvency Court declaring 
mortgage void and adjudicating mortgagor as 
insolvent in absence of B —Suit by assignee of 
mortgagee B to declare that mortgage was 
valid— tield, that Insolvency Court ought not 
to avoid such alienations until moved by 


official receiver or by aggrieved party. 1932 
Mad 233 (233) [AIR V 19]. 

[14] Transfer by insolvent to a person other 
than creditor — Proper person to apply for 
annulment is the receiver. 1921 Lah 81 (81) 
[AIR V 8]. (Case before introduction of Sec¬ 
tion 54-A.). 

[15] A creditor cannot take action under 

S. 54-A, after the insolvent has been given an 
absolute discharge. 1943 Mad 592 (592, 593) 
[AIR V 30] : ILR (1944) Mad 92 (DB). 

[161 The right of a creditor to move the 
Court under the section does not fall within 
the purview of O. 22, Rr. 3 and 4, Civil P. C., 
so as to make the applications of persons 
claiming through “a creditor untenable by 
reason of his death pending an application for 
annulment, as in these cases no question of 
abatement arises. 1951 Nag 268 (269) [AIR 
V 38 C 72] : ILR (1950) Nag 331. 


SECTION 55 — SYNOPSIS 

1. Scope. 

2. Clause (a) — Payment to creditor. 

3. Clause (b) — Payment or delivery to in¬ 

solvent. 

4. Clause (c) — Transfer for valuable con¬ 

sideration. 

5. Proviso. 

6. Transaction—Meaning of, 

7. Illustrative cases. 

1. Scope_[1] Section 55 protects only 

payments by or to insolvent or transfer by 
insolvent for valuable consideration without 
notice of insolvency petition. 1935 Mad 817 
(820) [AIR V 22] : 58 Mad 1032 (DB) * 1930 
Nag 28 (29) [A I R V 23] : 31 Nag L R (Sup) 
121 * 1923 Nag 290 (291) [A I R V 10]: 19 
Nag LR144. ' , 

[2] The substantive part of S. 55 validates 
payments made by or to insolvents by persons 
who do so bona fide. The proviso takes out 
of the protection payments and transactions 

which would not be bona fide. 1958 Mad 480 
(488) [AIR V 45 C 164]. 1 . 

[3] The test of bona fides is knowledge of the 
presentation of the petition in insolvency and 
that knowledge must necessarily be factual 
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Section 55 — Note 1 (conWJ 

knowledge. 1958 Mad 486 (488) [A I R V 45 

C 164]. 

[4] The title of the Receiver relates back 
to the date of the filing of the Insolvency ap¬ 
plication and generally speaking, transactions 
entered into by the insolvent at any time 
between commencement of insolvency and 
date of the order of adjudication will not 

revail against him. Under S. 55 the Law 
owever protects certain transactions between 
the date of commencement of insolvency and 
the date of the order of adjudication provided 
the person with whom such transaction takes 
place has not at the time notice of the pre¬ 
sentation of the insolvency petition. 1957 
Pepsu 22 (23) [AIR V 44 C 6]. 

[5] There is no such hard and fast rule that 
any arrangement or agreement made by a 
petitioning creditor with his debtor, after the 
institution or under the shadow of bank¬ 
ruptcy proceedings, whereby the creditor is 
able to get more than that to which he was 
legally entitled amounts to extortion in Bank¬ 
ruptcy law, notwithstanding the absence of 
mala fides or anything amounting to oppres¬ 
sion in fact. (1955) 1955-2 All E R 65 (78). 

[6] An Insolvent has a right to the surplus 
remaining after the administration of his 
estate and can validly dispose it by will or 
deed or otherwise during the pendency of the 
insolvency even before the surplus is ascer¬ 
tained, although such disposition will of 
course be ineffectual unless in the event there 
is proved to be a surplus upon which it can 
operate. 1924 Bom 49 (50, 51) [A I R V 11] 
(DB). 

2. Clause (a)—Payment to creditor.—[1] 
Payment by insolvent to creditor in violation 
of S. 55 (a)-—Court can order refund of money 
so paid as it continues to belong to estate of 
insolvent. 1930 Nag 28 (29) [A I R V 23] : 31 
Nag L R (Supp) 21. 

3. Clause (b) Payment or delivery to 
insolvent. — [1] Order XX, Rule 13 (2) Civil 
P. C., provides that when it appears in an 
administration suit that the estate of the 
deceased is insolvent, the rules that are in 
force for the time being with respect to the 
estates of persons adjudged or declared insol¬ 
vent shall apply as regards the respective 
rights of secured and unsecured creditors and 
the debts and liabilities provable. Under the 
Insolvency Law, protection is given to pay¬ 
ments made prior to the presentation of the 
petition of insolvency which when applied to 
an administration suit would be the date of 
the institution of the suit. The rule of relation 
back does not relate to a period anterior to 
the presentation of the insolvency petition. 
Transactions which do not come under that 
rule are prima facie valid unless they can be 
avoided under some express statutory provi¬ 
sion of the Insolvency Act and therefore the 
validity of payments made before the institu¬ 
tion of the administration suit to non-prized 
kuri subscribers under the directions of the 
deceased kuri foreman after his default can 
not be questioned unless the transactions 
impugned fall within the mischief of Insol¬ 


vency law. 1953 Trav-Co 321 (323) [AIR 
V 40 C 119] : ILR (1953) Trav-Co 320 (DB). 

4. Clause (c) — Transfer for valuable 
consideration. — [1] Section 55 (c) does not 
affect the avoidance of transfer under general 
law or under S. 53, T. P. Act. 1932 Cal 042 
(647) [AIR V 19] : 59 Cal 1135 (DB). 

[2] Where a transfer is made subsequent to 
the presentation of the insolvency petition but 
in performance of a prior valid agreement, 
it would be beyond the purview or mischief 
of the Insolvency law. Prior agreements in 
pursuance of which transfers are effected 
must have been made contemporaneously 
with the advance of the loan or with the 
debtor incurring an obligation in any other 
manner in order to attract the protection 
afforded bv the section. 1951 Trav-Co 55 
(67) [AIR V 38 C 20] : 1950 Trav-Co L R 707 
(DB). 

[3] If the original transfer is found to be 
sham or fictitious the subsequent transfer 

. must also fall with it. In a proper case it ma> 
however, be possible to protect a subsequent 
transfer if it falls within the purview of 

S. 55 (c). 1956 Trav-Co 61 (62) [A I B V 43 
C 21] : ILR (1955) Trav-Co 764 (DB). 

5. Proviso.—[1] The proviso takes out of 
the protection given by the substantive part 
of the section payments and transactions 
which would not be bona fide. 1958 Mad 486 
(488) [AIR V 45 C 164] (Test of bona fides is 
factual knowledge of the presentation of the 
insolvency petition.) 

[2] The person claiming the benefit of the 
proviso to S. 55 has to prove (i) that the 
transfer in his favour was for valuable con¬ 
sideration, and (ii) that he had no notice of 
the presentation of the insolvency petition. 
1957 Pepsu 22 (23) [ALR V 44 C 6J. 

[See also 1933 Sind 85 (86) [A I R V 20] 
(DB).j 

[3] The constructive notice which S. 19 (2) 
postulates would be wholly an insufficient 
basis for depriving a person of the protection 
afforded by S. 55. The notice prescribed in 
S. 19 (1) is limited for the purpose of the 
assertion of rights as creditors, and from that 
constructive notice it cannot be held that an 
actual knowledge of the pendency of the 
insolvency proceedings could be imputed 
sufficient to bring it within the proviso to 

S. 55. 1958 Mad 486 (488) [AIR V 45 C 164]. 

[4] Execution of mortgage as security for 
payment of rent to Government — Rent not 
paid — Adjudication — Government selling 
properties without notice to receiver Appli¬ 
cation by receiver for setting aside sale Held 
if Crown wished to rely on protection given 
by S. 55 it should have pleaded it and proved 
that it had no notice of the presentation of 
insolvency petition at the date of the transac¬ 
tion. 1935 Rang 273 (274) [AIR V 22] (DB). 

6. Transaction — Meaning of. — [1] 
‘Transaction’ in S. 55 contemplates something 
done by insolvent and not where he is passive. 

1935 Mad 817 (820; [A I R V 22] : 58 Mad 
1032 (DB). 

[2] Suit for specific performance of agree¬ 
ment to execute mortgage — Plaint filed after 
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Realisation of Property 
SS. Appointment of receiver. 

(1) The Court may, at the time of the order of adjudication, or at any time 
afterwards, appoint a receiver for the property of the insolvent, and such 
property shall thereupon vest in such receiver. 

(2) Subject to such conditions as may be prescribed, the Court may— 

(a) require the receiver to give such security as it thinks fit duly to account 

for what he shall receive in respect of the property; and 

(b) by general or special order, fix the amount to be paid as remuneration 

for the services of the receiver out of the assets of the insolvent. 


Section 55 — Note 6 (contd.) 
presentation of insolvency petition but prior 
to adjudication—Suit held not a transaction 
protected by S. 55. 1935 Mad 817 (819) LAIR 
V 22] : 58 Mad 1032 (DB). 


7. Illustrative cases. — [1] After filing of 
insolvency petition but before order of ad¬ 
judication insolvent obtaining money from 
third person and depositing it under O. 21, 
R. 89, Civil P. C., for setting aside sale of his 
property — Decree-holder auction-purchaser 
having notice of insolvency petition cannot 
claim protection under S. 55 even if deposit 
be regarded as payment to him — Money de¬ 
posited vests in receiver under S. 28. 1943 
Cal 555 (556) [AIR V 30J : I L R (1943/ 2 Cal 
397 (DB). 

[2] A purchased properties belonging to 
insolvent by sale-deed executed by insolvent 
pending insolvency proceedings with know¬ 
ledge of same and purchase-money was de¬ 
posited by A at instance of insolvent in Court 
to set aside court sale of same in execution of 
decree obtained against insolvent prior to 
insolvency proceedings—Official receiver ap¬ 
plied for sum paid in Court and got it— Later 
receiver sought to sell properties sold to A — 
Held he was entitled to do so and A could not 
claim protection under S. 55. 1944 Mad 278 
(280, 281) [AIR V 31] : I L R (1944) Mad 779 
(DB). 

[3] Mortgage during pendency of insol¬ 
vency proceedings against mortgagor, effected 
prior to Act V of 1920 came into force — 
Transaction protected by S. 38 of Act III of 


1907 even though mortgagee had taken it 
with notice of insolvency petition — Protec¬ 
tion not lost by subsequent change in law?by 
Act V of 1920. 1934 Lah 819 (821) [AIR V 21] 
(DB). 


[4] Mortgage by insolvent during pendency 
of insolvency proceedings but before his ad¬ 
judication—Mortgagee having notice of insol¬ 
vency petition is not protected under S. 55. 
1934 Lah 819 (820) [AIR V 21] (DB). 

[5] Generally it is incompetent for the 
Court in proceedings under S. 53 to inquire 
into the validity of transfers by transferees 
from insolvents. But in proceedings properly 
framed under that section it may be con¬ 
venient and sometimes necessary to have the 
parties before the Court whose interests will 


necessarily be affected by the decision. It 
would be extremely inconvenient and expen¬ 
sive if when transfers are sought to be avoided 
under Ss.'* 53. to 55, transferees from those 
transferees even tthough the sub-transferees 


were subsequent to the petition or to the 
order of adjudication could maintain that 
they should not be impleaded and that the 
receiver should proceed against them by a 
separate suit. 1932 Mad 513 (515, 510) [AIR 
V 19]. _ 

SECTION 56 — SYNOPSIS 

1. Appointment of receiver. 

2. Vesting of property in the receiver. 

3. Status of receiver. 

4. Remuneration of receiver — Sub-sec¬ 
tion (2). 

5. Delivery of insolvent's property from 

the possession of any person to the 
receiver—Sub-sectiori (3). 

6. Remedies against the receiver — Sub¬ 

section (4). 

7. Appeals. 

1. Appointment of receiver. — [1] There 
is no prohibition in S. 56 against the appoint¬ 
ment of a person other than the official re¬ 
ceiver as receiver for a special purpose. 1939 
Mad 374 (374, 375) [AIR V 26] : IL R (1939) 
Mad 194 (DB). 

[2] Person who has purchased the property 
of the insolvent before or after insolvency 
petition is not fit to be appointed receiver. 
(’42) 1942 Nag L Jour 82 (84) (DB). 

[3] Ordinarily, it is objectionable to appoint 
pleader who represents party in insolvency 
proceedings as receiver. 1938 Nag 230 (231) 
[AIR V 25] : I L R (1940) Nag 161. (Special 
circumstances may permit such an appoint¬ 
ment.) 

[4] Receiver can be appointed without set¬ 

ting aside an order of discharge at any time 
when it is found that there is property of the 
insolvent to which S. 28 is applicable. 1940 
Rang 156 (156) [AIR V 27] : 1940 Rang 
L R 392. # 

[5] A receiver could not be appointed as to 

part only of insolvent’s property. 1925 Rang 
224 (224) [AIR V 12] (DB). > 

[6] Refusal to appoint receiver to insolvent s 
property on ground of lapse of seven year* 
after order for adjudication is not legal. 1924 
Cal 849 (849) [AIR V 11] (DB). 

[7] Appointment of receiver in insolvency 
—Subsequent appointment of a receiver in the 
mortgagee’s pending suit against the debtor 
cannot *be made. 1936 Pat 357 (358) [AIR 
V 23] (DB). 

2. Vesting of property in the receiver.— 
[1J The word vest has not got a fixed connota- 
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(S) Where the Court appoints a receiver, it may remove the person in whose 

possession or custody any such property as aforesaid is from the possession or 
custody thereof : 

Provided that nothing in this section shall be deemed to authorize the Court 
to remove from the possession or custody of property any person whom the 
insolvent has not a present right so to remove. 

(4) Where a receiver appointed under this section— 

(a) fails to submit his accounts at such periods and in such form as the Court 

directs, or 

(b) fails to pay the balance due from him thereon as the Court directs, or 

(c) occasions loss to the property by his wilful default or gross negligence, 
the Court may direct his property to be attached and sold, and may apply the 
proceeds to make good any balance found to be due from him or any loss so 
occasioned by him. 

(5) The provisions of this section shall apply, so far as may be, to interim 
receivers appointed under section 20. 

[P. I., 1907—S. 18; P. T. I., 1909—S. 77.] 


Section 56 — Note 2 (contd.) 
tion, meaning in all cases that the property is 
owned by the person or the authority in 
whom it vests. It may vest in title, or it may 
vest in possession or it may vest in a limited 
sense, as indicated in the context in which it 
may have been used in a particular piece of 
legislation. Under S. 56 the property vests in 
the receiver for the purpose of administering 
the estate of the insolvent for payment of his 
debts alter realising the assets. The property 
of insolvent vests in the receiver not for ail 
purposes but for the purposes of the Insol¬ 
vency Act and the Receiver has no interest of 
his own in the property. 1957 S C 344 (Pr 19) 
[(S) AIR V 44 G 51] : 1957 SCR 1: I L R 
(1957) Punj 850. 

[2] Vesting order made by a competent 
foreign Court operates upon the property of 
the insolvent within British India creating a 
title in the official receiver so invested with 
effect from the date of the order and such 
vesting order prevails against prior attach¬ 
ment effected by British Indian Courts. 1931 
Mad 474 (476, 477'. [AIR V 18] : 54 Mad 727 
(DB). 

[3] Decree of judgment debtor against 
another attached in execution — Attachment 
gives only right to execute decree—Insolvency 
subsequent vests decree in receiver who can 
only execute decree. 1918 All 324 (324) [AIR 

V 51: 40 All 86 (DB). 

[4] Prior to the amendment of the section 
by Act XXXIX of 1926, vesting order was held 
to be necessary for vesting property in the 
receiver. But as the section stands at present 
the vesting takes place statutorily as soon as 
a receiver is appointed. Hence the following 
cases decided under the section before the 
amendment are not good law. 1917 Mad 102 
(103) [AIR V 4] (DB) * 1920 Mad 790 (791) 
[AIR V 7J : 43 Mad 809 * 1921 Mad 042 (043) 
[AIR V 8J (DB) * 1924 Mad 401 (402) [AIR 

V 11] (DB) * 1924 Mad 550 (552) [AIR V 11]: 
47 Mad 402 (DB). 

3* Status of receiver. — [1] A receiver in 
bankruptcy is a trustee for creditors. 1934 
Rang 112 (115) [AIR V 21J (DB). 


[2] A receiver is an officer of the Court 
appointed under statutory provisions. The 
mere fact that the official receiver of the 
district where there is one is appointed as the 
receiver in a particular case does not make 
the receiver a servant of the Secretary of 
State for India. 1936 All 89 (90) [AIR V 23) 
(DB) * 1929 Nag 338 (339) [AIR V 16] : 20 
Nag L R 46. 

[3] Receiver is not only representative of 
insolvent but may also be representative of 
creditors'as where he sues to set aside a 
fraudulent transaction effected by the insol¬ 
vent. 1931 Oudh 405 (407) [AIR V 18] (DB). 

[4] Suit for arrears of rent against the 
insolvent — The receiver is not a necessary 
party to the suit. 1919 Cal 960 (961) [AIR 

V 6] (DB). (Case decided under Act of 1907). 

[5] Suit by son to establish his right to pro¬ 
perty vested in the receiver on father’s 
adjudication — Receiver is a necessary partv. 
1917 Lah 351 (352) [AIR V 4! : 1917 Pun Re 
No. 54 (DB). (Case decided under Act of 1907.) 

[6] Suit to establish right to property 
already sold by receiver — Receiver is not a 
necessary party. 1917 Lah 360 (361) [AIR 

V 4] : 1917 Pun Re No. 55 (DB). 

[7] Interim receivers have much the same 
rights and liabilities as a receiver. 1928 Mad 
454 (455) [AIR V 15). 

4. Remuneration of receiver — Sub-sec¬ 
tion (2). — [1] Where the order appointing a 
receiver does not specify the source from 
which remuneration is to be paid, nor any 
particular time for payment though it fixes 
the rate, the remuneration must be paid out 
of the*assets of the insolvent. 1938 Nag 230 
(232) [AIR V 25J : I L R (1940) Nag 101. 

[2] Rule 16 of chapter 23 of the Manual of 
Circulars issued by the Bombay High Court 
directs that the remuneration of receiver, 
other than official receivers shall be in such 
proportion to the amounts of the dividends 
distributed as the Court may direct provided 
that it does not exceed five percentum of the 
amount of dividends. 1925 Bom 472 (2) (472) 
[AIR V 12] (DB). 


414 [S 56 N 5] 


[The] Provincial Insolvency Act, 1920 


Section 56 — Note 4 fcontd.) 

[3] ‘Assets’ means all of a person’s property 
of w latever kind which may be used to satisfy 
debts or demands existing against him. 1938 
Nag 230 (232) [AIR V 25] : I L R (1940) 
Nag 161. 

[4] Property under mortgage sold by re¬ 
ceiver — The whole of the proceeds is not 
assets available for distribution — Receiver 
entitled to remuneration only on such part of 
it as remains in his hands, after paying off the 
mortgagee. 1928 Rang 23 (24) [AIR V 15] : 5 
Rang 623 (DB) * 1932 All 260 (261) [AIR 
V 19] (DB). (The word “assets” means effects 
of an insolvent-debtor or bankrupt applicable 
to the payment of his debts. Therefore the 
interest of the mortgagee should not be taken 
into account in considering what are the 
assets of the insolvent.) * 1923 Nag 150 (150) 
[AIR V 10]. (Only the right to redeem can be 
the assets available for distribution where 
property is under mortgage.) * 1934 Rang 112 
(116) [AIR V 21] (DB) * 1929 Rang 168 (170) 
[AIR V 16] : 7 Rang 126 (DB). 

[See however 1931 All 723(725) [AIR V 18] 
(DB) * 1931 All 94 (95) [AIR V 18].] 

[5] Remuneration of Receiver fixed on 
realizations and distribution — Receiver pre¬ 
vented from making realizations and dis¬ 
bursements owing to delaying tactics of 
debtor — Tenure of Receiver ending as result 
of order of annulment — Court has no power 
to compensate Receiver for his services on 
principle of quantum meruit for work done 
during period oi receivership —But he can be 
compensated on basis of quantum meruit 
during the period ot his appointment as 
appointee under S. 37 after annulment, when 
there was no express agreement for the period, 
on the question of remuneration. 1948 Nag 92 
(Prs 5, 6) [AIR V 35 C> 35] : I L R (1947) 
Nag 397. 

5. Delivery of insolvent’s property from 
the possession of any person to the receiver 
—Sub-section 3.—[1J Section 56 provides for 
a summary remedy in insolvency for the re¬ 
covery of the assets of the insolvent. It has 
no application to a case where suits are in¬ 
stituted in the interest of the general body of 
creditors by a receiver, and such suits for 
recovery of the insolvent’s property from third 
parties in whose possession it may be, are not 
barred by the section. 1946 Mad 202 (203) 
[AIR V 33 C 113] : ILR (1946) Mad 727 (DB). 

[2] The power to remove property from the 
possession of any person is reserved to the 
Court. The receiver himself has no such power 
under S. 56 to remove property from the pos¬ 
session of others than the insolvent. 1926 Pat 
291(291, 292) [AIR V 13]. 

[3] Section 56 (3) is not limited in appli¬ 
cability to cases of application by receiver 
only—A purchaser from the receiver also can 
obtain an order for delivery of property from 
the Court against a third party who resists it. 
1922 Mad 147 (148) [AIR V 9] : 45 Mad 434 
(DB) * 1948 Cal 343 (Pr 11) [AIR V 35 C 139] 
*1933 Mad 609 (610) [AIR V20]. (Adjudica¬ 
tion of father — Properties sold by receiver— 
Obstruction to delivery— Held the Insolvency 


Court was entitled to remove obstruction.) 
1935 All 546 (548) [AIR V 22] * 1944 Mad 
481 (483) [AIR V 31] : ILR (1945) Mad 10 
(FB). (AIR 1928 Mad 531, Overruled.) 

[4] Receiver to recover possession must 
show that the assets belong to the insolvent. 
Where he cannot do so he must file a separate 
suit. 1938 Nag 546 (548) [AIR V 25] : ILR 
(1940) Nag 293 (DB) * 1921 Mad 204 (208, 
209) [AIR V 8] : 44 Mad 524 (DB). (Property 
of insolvent sold in execution after adjudica¬ 
tion — Fact that there has been a Court sale 
not a ground for holding that the insolvent 
has present right to the property and delivery 
thereof therefore can be ordered.) 

[5] No person who has a present right to 
retain possession of the property against the 
insolvent can be removed from such posses¬ 
sion. 1934 Lah 1006 (1008) [AIR V 21] (DB)* 
1935 Cal 460 (462) [AIR V 22] : 62 Cal 483 
(DB). (Person appointed as receiver for the 
benefit of the mortgagee at his instance can¬ 
not be removed.) * 1925 Rang 224 (224) [AIR 

V 12] (DB). (Transfer by insolvent of proper¬ 
ties shortly before the application for insol¬ 
vency was filed — Transfer not annulled — 
Until annulment the insolvent not entitled to 
remove from the transferee the possession or 
custody of property and hence the receiver 
appointed in respect of the property also can¬ 
not do so.) 

[See however 1917 All 373 (374) [AIR V 4]: 
39 All 633 (DB). (Benami sale of insolvent’s 
property—Receiver can havetlelivery without 
getting sale annulled.)] 

[6] The words ‘has not a present right so 
to remove’ in S. 50 (3) does not mean ‘has not 
a present right to remove’ except under decree 
of Civil Court. 1940 Nag 233 (234] [A I R 

V 27] : ILR (1941) Nag 757 (DB). 

[7] In order that the property of insolvent 
should vest in the receiver, it is essential that 
the insolvent should have an interest in prae- 
senti to dispose of the same. The power of 
disposition must be unconditional. Where ac¬ 
cording to the provident fund rules of the 
company, the member has no disposing power 
over his fund except under certain conditions 
and the member cannot compel the trustees to 
make payment ot the fund, upon the insol¬ 
vency of the member, the receiver or the Court 
cannot remove the trustees from the custody 
of the same as enjoined by the proviso to 

S. 56 (3). 1951 Pat 488 (Prs 6, 7) [AIR V 38 
C 136] : 29 Pat 713 (DB). (AIR 1940 Pat 430 
& AIR 1949 Pat 337, Dissented from.) 

[8] Third person put in position to realise 
certain decree debts due to a person so that 
he could hold the realisation tor the benefit 
of original debtor, embezzling the amounts— 
His liability to recoup the money is a tortious 
liability and cannot be treated as amount¬ 
ing to his being in possession or custody or 
property belonging to the insolvent where the 
original decree-holder is adjudicated — The 
Insolvency Court cannot initiate proceedings 
against him for the recovery of that money 
from him. 1930 All 622 (024) [AIR V 17] fDB). 

[9] An order under S. 56 (3) cannot be 
passed against a person who claims adversely 
to insolvent however flimsy that title may be- 
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Section 56 — Note 5 (contd.) 

1926 Mad 363 (363, 364) [AIR V 131 : 49 Mad 
762 (DB) * 1939 Nag 10 (12) [AIR V 261 • 
ILR (1941) Nag 655 *1919 Cal 965 (967. 968) 

t£IR y ^ase decided under Act of 

1907.) * 1919 Mad 595 (595, 596) [AIR V 6] 
vUB). (Do.) 

[10] Where a title is set up against the in¬ 
solvent, the Insolvency Court can act under 
S. 4 and try the issue whether insolvent has 
title to property or not. But before it can do 
so there must be a proper application by the 
receiver or by a creditor or any other person 
who is interested in preserving insolvent’s 
estate. 1939 Nag 10 (12) [AIR V 26] : ILR 
(1941) Nag 655 

[11] In disputes of the kind which cannot 
be tried summarily by affidavit under S. 58(3) 
if the Insolvency Court decides to take the 
powers of a Civil Court under S. 4 and deci¬ 
des to try the matter itself it would have to 
proceed as a Civil Court would have pro¬ 
ceeded—That is it would have to record full 
and proper pleadings, frame issues and take 
evidence in the ordinary way. 1940 Nag 233 
(235) [AIR V 27] : ILR (1941) Nag 757 (DB). 


[12] Once possession of property had been 
given to the receiver Court cannot order its 
redelivery except in consequence of an order 
under S. 4 on the question of title. 1941 Mad 
75 (76) [AIR V 28]. 

[13] Section 56 (3) read with S. 54 gives 
jurisdiction to Insolvency Court to pass order 
against creditor to refund amount which ap¬ 
pertained to estate of insolvent. 1936 Nag 28 
(29) [AIR V 23] : 31 Nag L R (Sup) 121. 

[14] On an application made to it under 
S. 56 (3), the Court can consider whether the 


person in possession is one whom the insol¬ 
vent has a present right to remove and is not 
bound to throw out the application merely on 
finding that such person is claiming a title in 
himself. If the Court finds that the claimant 
has a plausible case, it must direct a proper 
enquiry under S. 4, to which the receiver 
ought to be made a party, if the application 
is not by him. If in such enquiry the Court 
finds that the claimant has no title, it will be 
entitled to hold that he is a person whom the 
insolvent has a present right to remove and it 
can then make against him an order for pos¬ 
session under S. 56 (3). 1948 Cal 343 (Pr 11) 
[AIRfV 35 C 139]. 


[15] A Court sale of insolvent’s property at 
the instance of an unsecured creditor is void 
if the sale has been conducted after the order 
of adjudication. In such a case it is open to 
the official receiver to request the Court for 
an order directing the auction purchaser to 
put the official receiver in possession of the 
property sold under S. 4 and it is open to the 
Court to grant such relief under S. 58 (3). 
1951 Trav-Co 193 (Pr 6) [AIR V 38 C 78] : 
1950 Trav-Co L R 125 (DB). 

[16] Official receiver asking Court for per¬ 
mission to sell properties free from all in¬ 
cumbrances but Court permitting sale subject 
to mortgage—By mistake, receiver selling pro¬ 
perty free from incumbrances — Adjudication 
cancelled but properties remaining vested in 



rece^er — Creditor’s application under Ss. 4 
and 08 (3), requesting cancellation of sale and 
holding fresh sale subject to encumbrances 
declaring properties sold to belong still to 
estate of insolvent — Application held could 
not be granted — Receiver had power to sell 
property free from mortgage in spite of ad¬ 
ministrative order of the Court — S. 4 held 

was not applicable. 1949 Mad 834 (Pr 4) [AIR 
V 38 C 375]. 1 

6 . Remedies against the receiver — Sub¬ 
section (4). — [ 1 ] The Court can and should 
enquire at any time into the conduct of the 
receiver who has withheld sums which pro- 

fi2 1 rn5KAi g R d v^i ] the cre<li,ors ' 1934 R “s 

[ 2 ] The Court can proceed against a re¬ 
ceiver who has not accounted for all the pro¬ 
perties vested in him including property sold 
after date of application of insolvency and 
before^adjudication, (’42) 1942 Nag L Jour 

[3] In (he matter of taking action against 
the receiver the Court has a discretion. (’42) 
1942 Nag L Jour 82 (87). 

[4] It is the duty of the receiver and Court 
to preserve the estate of the insolvent while 
administering his estate. 1915 All 389 (390) 
[AIR V 2] : 38 All 37 (DB). 

[5] The receiver is personally liable for loss 
or damage caused by his negligence. He can¬ 
not bind the Secretary of State with his acts. 

1932 All 575 (579, 580) [ArR V 19] : 54 All 
879 (DB). 

[ 6 ] The personal liability of the receiver in 
insolvency is enacted in the same words as 
the liability of a receiver appointed under the 
Civil P. C. The receiver under the Civil P. C. 
is entitled to apply for directions to Court in 
all important matters and is protected from 
such personal liabilty where he obtains direc¬ 
tions from Court. Similar right to ask for 
direction is available to the receiver in insol¬ 


vency who will be protected from the per¬ 
sonal liability by such directions obtained 
properly, (’ll) 6 Sind L R 286 (286). (Case 
decided under Act of 1907.) 

[7] The loss contemplated is loss to the 
property and not the loss to the insolvent. 
Therefore the Court has to determine the loss 
to the property occasioned by the receiver. 
(’42) 1942 Nag L Jour 82 (83). 

[ 8 ] Official receiver paying dividend pay¬ 
able to creditor to third party on account of 
gross negligence — Court can direct it to be 
paid to creditor. 1946 Mad 382 (383) [AIR 

V 33 C 196]. 

[9] Official receiver allowing a decree for 
partition to be passed due to negligence—Suit 
by creditors to declare that decree was not 
binding on the estate — Held that the provi¬ 
sion for remedy against receiver in S. 56 ( 4 ) 
does not bar the suit. 1936 Mad 161 (163)[AIR 

V 23] : 59 Mad 770 (DB). 

[10J A summary order directing the legal 
representatives of the deceased Official Re¬ 
ceiver to refund certain amounts which he 
had received by way of commission is wrong. 
The proper course to enforce the ’liability, if 

any, is by way of a regular suit. (’59) 1959 
Ker L R 222 (223) (DB). 
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S7. Power to appoint Official Receivers. 

(1) The State Government may appoint such persons as it thinks fit (to be 
called “Official Receivers”) to be receivers under this Act within such local 

limits as it may prescribe. 

(2) Where any Official Receiver has been so appointed for the local limits 
of the jurisdiction of any Court having jurisdiction under this Act, he shall be 
the receiver for the purpose of every order appointing a receiver or an interim 
receiver issued by any such Court, unless the Court for special reasons 

otherwise directs. 

(3) Any sum payable under clause (b) of sub-section (2) of section 56 in 
respect of the services of an Official Receiver shall be credited to such fund 
as the State Government may direct. 

(4) Every Official Receiver shall receive such remuneration out of the said 
fund or otherwise as the State Government may fix in this behalf, and no 
remuneration whatever beyond that so fixed shall be received by the Official 

Receiver as such. 

[P. I., 1907 - S. 19 ; P. T. I.. 1909 - S. 81.] _ 


Section 56 (contd.) 

7. Appeals. — [1] Where the Court finds 
that the receiver had been wrongly given 
possession it should direct him to deliver 
possession to the proper person. Where it 
does not pass such order the aggrieved per¬ 
son may appeal and the appellate Court 
should pass the order. Mere delay in asking 
to be put in possession is not a ground on 
which the appeal can be dismissed. 1929 Nag 
338 (339) [AIR V 16] : 26 Nag L R 46. 

[2] Application of receiver in insolvency 
for direction that certain properties in the 
custody of receiver appointed in mortgage 
suit be delivered to him rejected — No appeal 
lies from the order of rejection. 1935 Cal 460 
(461) [AIR V 22] : 62 Cal 483 (DB). 


Section 57 — Note 1 

[1] Official receiver has two capacities as 
representing insolvent and the other as lepre- 
enting creditors. But he does not represent 
the creditors under all circumstances, In the 
insolvency he represents both but in pro¬ 
ceedings outside insolvency he lepiesents 
only the insolvent. 1941 Lah 6 (7, 8) [AIR 
V 28] : ILR (1940) Lah 345 (DB). (Decree in 

proceedings outside insolvency Receiver is 
bound only as representing the insolvent.) 

12] The official receiver in so far as ordi¬ 
nary civil Courts are concerned is only a 
suitor. 1940 Mad 733 (735) [AIR V 27]. (He 
should file plaint or a written statement or a 
counter affidavit in the proper form where he 

desires to do so.) . 

[3] A receiver is an officer of the Court 

appointed under statutory provisions, and the 
fact that an official receiver is provided for a 
particular district and the Insolvency Court 
appoints him to act as a receiver in a certain 
case cannot make the receiver a servant of the 
Secretary of State for India nor is the latter 
responsible for the receiver’s wrongful acts in 
the discharge of his duties. 1936 All 89 (90) 
AIR V 23] (DB) * 1932 All 575 (579, 580) 
AIR V 19] : 54 All 879 (DB). (Secretary of 

State is not bound by his contracts—Effect of 
contract entered into with an official receiver 


will be where such contract is entered into 
with permission of the Court the insolvent's 
estate will be liable and in the absence of 
permission he will be personally liable.) 

[4] Special receiver may not only be ap¬ 
pointed at an initial stage but the Court can 
remove an official receiver and appoint a 
special receiver for valid reasons — Reasons 
connected with the personality of the official 
receiver are valid reasons for removal. 1923 

Mad 355 (357) [AIR V 10]:46 Mad 405 (DB) * 
1938 Cal 627 (634) [AIR V 25].. (Administra¬ 
tion of estate requiring skill in accounts — 
Official receiver’s knowledge of law not of 
any advantage—Official receiver could be re¬ 
moved and a chartered accountant appointed 
in his place as receiver.) 


[5] Where a suit is sought to be instituted 
gainst an official receiver, it is necessary to 
ive him the two months notice prescribed 

■y S. 80, Civil P. C. 1932 All 575 (577) [AIR 
r 19] : 54 All 879 (DB) * 1925 All 241 (242) 
AIR V 12] : 47 All 291 (DB). (Official re- 
eiver is a public officer within the meaning 
f S. 2, sub-s. (17) of Civil Procedure Code.) 

[6] A vesting order is necessary before the 
property of an insolvent could vest in official 
eceiver of the area where the insolvent is 
esident. The order is invariably in writing 
nd in -the absence of a written order or the 
erbal instructions of Court no presumption 
an be drawn that a particular estate has 

ested in him. 1921 Mad 642 (643) [AIR V 8] 
DB). |. . 

[7j It is of general importance that all in- 
olvencies should be kept within the control 
f the Official Receiver, unless very excej> 
ional reasons such as reasons connected with 
he personality of the Official Receivei are 
-ut forward to deprive him of the control> 
Vhere no application or affidavit has been 
ubmitted to remove the official receiver 
ssigning any special reasons, the mere state- 
nent of the Court that the creditors have com¬ 
plained against him that he is not acting wit 
liligence is not enough to justify 
954 Hyd 160 (160) [AIR V 41 C 49] ILR 

1954) Hyd 218 (DB). 
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SS. Powers of Court if no receiver appointed. 

Where no receiver is appointed, the Court shall have all the rights of, and 
may exercise all the powers conferred on, a receiver under this Act. 

[P. I., 1907-S. 23.] 

59. Duties and powers of receiver. 

Subject to the provisions of this Act, the receiver shall, with all convenient 
speed, realise the property of the debtor and distribute dividends among the 
creditors entitled thereto, and for that purpose may— 

(a) sell all or any part of the property of the insolvent ; 

(b) give receipts for any money received by him ; 

and may, by leave of the Court, do all or any of the following things, 
namely :— 

(c) carry on the business of the insolvent so far as may be necessary for the 
beneficial winding up of the same ; 


Section 57 — Note 1 (contd.) 

[8] Decree against receiver — Discharge of 
insolvent pending appeal by receiver — Dis¬ 
charge conditional continuing vesting of 
property in receiver — Decree-holder taking 
out execution — Discharged insolvent im¬ 
pleaded — Contention by discharged insol¬ 
vent that decree is not executable against his 
property since he was not made party to 
decree — Decree held executable against pro¬ 
perty which still continued to be vested in 
receiver who was a party to the suit through¬ 
out. 1952 All 399 (Pr 7) [AIR V 39] (DB). 

[9] Remuneration of official receiver — See 
notes under S. 56. 

Section 58 — Note 1 

[1] Where no receiver is actually appointed 
the Court is the receiver. 1918 All 402 (403) 
[AIR V 5] : 40 All 197 (DB). (Case decided 
under Act ol 1907.) 

[2] Insolvency petition transferred to official 
Receiver for adjudication and administration 
of the estate—Official receiver after adjudica¬ 
ting assigning interest:of insolvent—No sepa¬ 
rate vesting order by Court in favour of 
receiver — Held , that even if it could be taken 
that the official receiver was validly appoint¬ 
ed the assignment was valid as the Court can 
be deemed to have acted under S. 23 read 
with S. 20 (e). 1921 Mad 2L6 (217) [AIR V 8]: 
44 Mad 547 (DB). (Case decided under the 
old Act.) 

[3] On the death of receiver if no other 
receiver appointed insolvent's estate vests in 

the Insolvency Court. 1936 Cal v 521 *523) 
[AIR V 23] : 63 Cal 1210. 

[4] The Court acting under S. 23 (corres¬ 
ponding to S. 58 of the Act of 1920) cannot 
be said to act privately. The proceeding is a 
proceeding in Court. 1921 Nag 25 (26, 27) 
[AIR V 8] : 17 Nag L R 49. (Case decided 
under Act of 1907.) 

[5] The Insolvency Court obtains powers 
to realise the estate of an insolvent only under 

S. 58 read with S. 59. Hence it cannot have 
powers while realising the estate which 
would not be available to the receiver. In the 
same way as a. sale by receiver is not a pro 
ceeding under the Civil Procedure Code sale 
by the Court also is not a proceeding under 

[Vol. 13.] 2 A.M. 27. 


the Code. 1940 Rang 186 (187) [AIR V 27] : 
1940 Rang L R 263 (DB). 

[6] Insolvency Court managing the estate 
has the same powers as the receiver. There¬ 
fore a Court exercising insolvency jurisdiction 
has no power to inquire into and judicially 
ascertain claims by or on behalf of the insol¬ 
vent’s estate. (’13) 9 Nag L R 182 (183). 

T7] Order for costs in favour of insolvent 
against creditor — Estate of insolvent vesting 
in the Court on death of receiver — Insolvent 
or on his death his heirs cannot execute 
unless they obtain leave of Court recognising 
them as agents — Mere leave to execute the 
order does not invest them with the status. 
1936 Cal 521 (523) |*AIR V 23] : 83 Cal 1210. 

[8] Court by written order directing one G 
who was not appointed receiver to find ways 
and means to pay off debts of the insolvent— 
On report by G Court giving him permission 
to mortgage property belonging to insolvent— 
Held G was acting as the agent of the Court 
in effecting the mortgage of the property and 
that the mortgage was not a nullity. 1934 

Lah 867 (870) [AIR V 21J (DB). 

[9] A decree obtained by a secured creditor 
against an adjudged insolvent without im¬ 
pleading insolvency court as a defendant 
after an adjudication has been passed 
under S. 27 but before a receiver is appointed 
to take charge of the insolvent’s.estate, is in¬ 
effective and does not bind the receiver. The 
fact that the creditor had obtained permission 
of the Insolvency Court to file the suit is not 
sufficient to validate the decree. 1953 Nag 208 
(Prs 15, 16) [AIR V 40 C 114]: I L R (1952) 
Nag 882 (DB). 

SECTION 59 — SYNOPSIS 

1. Scope and applicability. 

2. Receiver to realise and distribute assets. 

3. Sale by receiver. 

4. Receiver can continue the business of 

the insolvent. 

5. Power to institute and defend suits. 

6. Sale for deferred payments. 

7. Compromise by receiver. 

8. Power to acknowledge debts. 


* 
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(d) institute, defend or continue any suit or other legal proceeding relating: 

to the property of the insolvent ; 

(e) employ a pleader or other agent to take any proceedings or do any 

business which may be sanctioned by the Court ; 

(f) accept as the consideration for the sale of any property of the insolvent 
a sum of money payable at a future time subject to such stipulations as 
to security and otherwise as the Court thinks fit ; 

(g) mortgage or pledge any part of the property of the insolvent for the 

purpose of raising money for the payment of his debts ; 

(h) refer any dispute to arbitration, and compromise all debts, claims and 
liabilities, on such terms as may be agreed upon ; and 

(i) divide in its existing form amongst the creditors, according to its 
estimated value, any property which, from its peculiar nature or other 
special circumstances, cannot readily or advantageously be sold. 


[P. I., 1807 — S. 20 ; P. T. I., 1909 - 
Section 59 (contd.) 

1. Scope and applicability. —[1] Section 
59 even assuming that it is exhaustive as to 
the duties and powers of a receiver does not 
control the powers of the Court under S. 4. 
(’35^ 18 Nag L Jour 14 (16). 

[2] Duties and ‘.powers of a receiver are 
stated in S. 59. It is not within his compe¬ 
tence to enter into a transaction which will 
involve the estate into unnecessary litigation 
or which is not for the benefit of the insolvent 
estate. 1946 Nag 24 (26) [AIR V 33 C 7]: ILR 
(1945) Nag 826/ 

[3] Contention raising very important mat¬ 
ter between the insolvent and general body of 
creditors should be decided by Court and not 
by officer that may be appointed by Court, 
1924 Pat 259 (262) [AIR V 11]: 2 Pat 724 
(DB). 

[4] Receiver is not merely representative of 
insolvent — lie is Court officer and sometimes 
represents insolvent’s creditors. 1931 Oudh 
405 (407) [AIR V 18] (DB). 

[5] Official receiver acting under this sec¬ 
tion is not a Court. S. 47 (S. 4 of this Act) 
does not apply to his acts. 1918 Mad 702 
(703) [AIR V 5]: 41 Mad 440 (DB). (Case 
decided under Act of 1907.) 

2. Receiver to realise and distribute 
assets. — [1] The official receiver cannot 
simply receive what the creditors discover as 
assets of their debtor. Mis duty is to collect 
the assets and for this purpose he must make 
enquiries to find what assets there are to be 
collected. 1937 Rang 276 (280) [AIR V 24]: 
14 Rang 704 (DB). 

[2] It is the duty of receiver to realize the 
property of the debtor with all convenient 
speed. It would be most inconvenient and un- 
ust if neither the creditors nor the receiver 
knew for 18 years exactly what the insol¬ 
vent’s estate consisted of. These are matters 
to be taken up and settled “as speedily as 
possible”. 1948 Nag 392 (Pr 14) [AIR V 35 C 
135]: ILR (1948) Nag 530 (DB). 

[3] So long as the insolvent is not dischar¬ 
ged and so long as there are assets of the 
insolvent available, any creditor can apply to 
the court and it is the bounden duty of the 
court to realise and distribute the assets 
among the creditors and no question of limita- 


S. 68.] 

lion can arise. (’49) 54 Mys H C R 261 (264) 
(DB). 

[4J In order to allow a receiver to go into 
the affairs of a debtor it is necessary for him 
to investigate the books and to come to some 
conclusion. Without the books it would be 
impossible to say the exact amount of debts 
and the value of assets. 1934 Pat 520 (530) 
[AIR V 21] (DB). 

[5] A decree against judgment-debtor is 
not binding against Receiver in insolvency, 
since there is possibility of its being collusive. 
He must enquire whether the decretal debt 
is genuine or not. If it turns 1 out to be ficti¬ 
tious, no dividend will be payable in respect 
of it. 1923 All 33 (33) [AIR V 10] (DB). 

[6] Partition without provision for pay¬ 
ment of family debts — Insolvency of princi¬ 
pal members of the family — Property recei¬ 
ved in partition by other non-insolvent mem¬ 
bers can be seized by receiver to pay the 
family debts. 1931 All 512 (522, 532) [AIR V 
18] : 53 All 808 (FB). (Mukerji J. Contra: AIR 
1927 All 714, Overruled .) 

[7] Receiver appointed by Resident’s Court, 
Aden — Appointment not under this Act — 
Receiver cannot make an order against the 
debtors of insolvent — He can call on them 
to pay but if they do not his only remedy is 
by way of suit. 1923 Bom 233 (234) [A I R V 
10]: 47 Bom 548 (DB). 

[8] Realisation and distribution of assets of 
insolvent should be entirely carried out by 
official agency. Purchaser from official assig¬ 
nee of insolvent’s assets should be never 
allowed to pay creditors direct out of his pur¬ 
chase money. 1937 Mad 962 (903, 964) [AIR 

V 24]: ILR (1938) Mad 426 (DB). 

[9] It is only the official receiver who has 
been appointed that should move in the mat¬ 
ter of attachment of debtor’s salary though a 
creditor can bring any matter to the notice of 
official receiver or of the Court. 1933 All 153 
(153) [AIR V 20]. 

3. Sale by receiver.—[1] Sale by receiver 
of insolvent’s properties before vesting order 
in his favour is invalid.. 1927 Mad 1 (2) [AIR 

V 14] : 50 Mad 135 (FB). (Such sale cannot 
be validated by Court subsequently ratifying 

sale.)*1927 Mad 1091 (1092) [AIR V 14] (DB). 
(Subsequent vesting order validates the sale.) 
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Section 59 — Note 3 (contdj 
J[2] Receiver derives his authority to deal 
with the property of the insolvent from the 
order of adjudication and when he proceeds 
to sell it he is acting in Enforcement** of that 
order, 1943 Lah 19 (20) [A I R V 30] : I L R 
(1943) Lah 242 (FB). (Section 60 (1) (ccc), 
C. P. C. applies to the sale and the residential 
house cannot be sold even though the house 
vested in the receiver before the proviso to 
S. 60 (1) (ccc) came into force.) 

[But see 1938 Lah 35 (37) [AIR V 23] (DB). 
(Property sold by receiver subject to right of 
pre-emption.)] 

[3] The sale of property of an insolvent lies 
within the discretion of the receiver. (’13) 18 
Cal L Jour 564 (565) (DB). 

[4] The receiver cannot sell the properties 
in a manner prejudicial to the insolvent’s 
estate. 1927 Mad 232 (233) [AIR V 14] (DB). 

[5] Rules of Civil P. C. relating to sales 
under that Code are not applicable to sales 
by official receiver under the Insolvency Act. 
1932 Lah 320 (320) [A I R V 19]. (Sale by 

official receiver held in his office and not at 
the spot is not irregular.)*1920 Cal 935 (936) 
[AIR V 71 (DB). (The sale may be held either 
by public auction or by private treaty.) 

[But see 1927 Nag 202 (203) [AIR V 14]. 
(Provisions of O. 21 are applicable to insol¬ 
vency proceedings — Time for setting aside 
sale by receiver is 30 days.)] 

[0] The sale by the receiver is not a Court 
sale but a private sale. There is no provision 
requiring a receiver to conduct such a sale in 
accordance with the provisions of O. 21, Civil 
P. C. 1951 Nag 388 (Pr 4) [AIR V 38 C 120] : 
ILR (1951) Nag 511. 

[7] An official receiver need not attach the 
property as a preliminary to sale. He can sell 
it as any private individual. He can advertise 
the sale and sell to the highest bidder. It is 
the distinct act of receiver which can be 
questioned before the Insolvency Court. 1937 
All 220 (227) [AIR V 24]. 

[8J Act does not empower receiver to sell 
anything more than property of insolvent 
which vests in receiver by adjudication. 1930 

Pat 115 (118) [AIR V 23] : 15 Pat 363 (DB). 

[9] When a Hindu father is adjudicated 
insolvent the interest of his son or sons in the 
family property does not vest in the Court or 
the receiver, but the Court or the receiver has 
power to sell the joint family property includ¬ 
ing the interest of the minor son or sons of the 
insolvent for the payment of his antecedent 
debts not incurred for immoral or illegal pur¬ 
poses. 1937 Pat 185 (189) [AIR V 24] : 10 Pat 
60 (FB). (AIR 1930 Pat 115, Overruled.)*1951 
Bom 50 (52) [A I R V 18J : 55 Bom 110 (DB). 

(Residue left after satisfaction of the father’s 
debts can be claimed by the son.)*1934 Oudh 
1 (4, 5) [AIR V 211 : 9 Luck 304 (FB). 

[10] Power to sell son’s share should have 
been possessed by the father at the time pro¬ 
perty vested in the receiver—Also mere exist¬ 
ence of such power will not show that the 
receiver actually exercised it. 1938 Mad 299 
(300) [AIR V 25] (DB) * 1924 Mad 550 (551) 
[A I R V 11] s 47 Mad 402 (DB). (Recital in 
deed showing that property belonging to all 


the members was sold — No specific recital 
that shares belonging to various members 
sold separately — Vendee gets title to son’s 
share also.) 

[11] Manager of Hindu joint family declared 
insolvent—Partition suit subsequent to insol¬ 
vency petition—Partition decree does not pre¬ 
vent receiver from selling property allotted to 
other members. 1931 All 512 (532, 533) [AIR 
V 18] : 53 All 868 (FB). (Mukerji contra.) 

[lz] Receiver cannot execute a conveyance 
which would result in valuable part of insol¬ 
vent’s estate being lost to the general body of 
creditors without the purchase price being 

utilised to satisfy their claims. 1934 Pat 514 
(515) [AIR V 21] (DB). 

[13] Property of insolvent under mortgage 
sold without reference to the rights of mort¬ 
gagee — Insolvent has no right to protest 
against it. 1933 Lah 1008 (1008) [AIR V 20]. 

[14] Mortgagee -consenting to sale free of 
mortgage—Receiver reporting under bona fide 
mistake that sale was subject to mortgage — 
Agent of mortgagee who was present at sale 
buying the property— Held, property was sold 
free from mortgage. 1934 Rang 367 (368) 
[AIR V 21] (DB). 

[15] Official Receiver asking Court for per¬ 
mission to sell properties free from all encum¬ 
brances — Court, however, permitting sale 
subject to encumbrances — Official Receiver 
by mistake selling properties free from en¬ 
cumbrances—Official Receiver held had right 
to so sell the properties — Adjudication can¬ 
celled but properties remaining vested in 
Receiver — Creditor’s application under Ss. 4 
and 56 (3) requesting cancellation of sale and 
holding fresh sale subject to encumbrances 
declaring properties sold to belong still to the 
estate of the insolvent — Request held coukl 
not be granted — Section 4 held not appli¬ 
cable. 1949 Mad 834 (Pr 4) [AIR V 36 C 375J. 

[10] Sale of property—Mistake as to encum¬ 
brance in proclamation due to error committed 
by Official Receiver — Property fetching low 
price — Though the case does not fall under 
S. 68, the sale can be set aside at the instance 
of the Official Receiver, by the Insolvency 
Court under its inherent powers. 1950 Mad 
311 (Prs 6, 9) [AIR V 37 C 142 J. 

[17] Where the sale by the receiver is irre¬ 
gular, having been held without notice to the 
petitioning creditor and is not fair and just 
and the petitioning creditor offers to pay 
nearly 50 per cent, more than the price offered 
by the auction purchaser the sale is liable to 
be set aside and a fresh sale ordered. 1954 
Mad 79 (Pr 4) [AIR V 41 C 21]. 

[18] If a secured creditor agreed to have 
the sale conducted free of his encumbrance 
and the receiver conducted the sale accord¬ 
ingly such a procedure cannot be said to be 
not warranted by law. If at such a sale the 
secured creditor offered the highest bidding 
and that was accepted and a sale-deed exe¬ 
cuted in his favour without any objection 
either from the insolvent or the other credi¬ 
tors such a sale cannot be assailed. The mere 
fact that the amount realised was sufficient 
only to satisfy the claim of the secured credi- 
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Section 59 — Note 3 fcontd.) 
tor and there was nothing available to satisfy 
the claim of the simple creditors cannot ren¬ 
der the sale invalid. 1957 Ker 144 (Pr 2) [AIR 

V 44 C 78J : ILU (1957) Ker 808 (DB). 

[19] A sale of a property which in substance 
is merely a right to litigate even assuming 
that it did not come under the prohibition of 
S. 6 (e) of Transfer of Property Act is open 
to the same objections and should be depre¬ 
cated. 1927 P C 252 (254) [A I R V 14] : 55 
Ind App 7 : 6 Rang 29. (Property sold by 
insolvent prior to insolvency and in posses¬ 
sion of the purchaser — Sale of such property 
by olficial assignee is in substance a sale of 
right to litigate.) * 1937 All 317 (320) [A I R 

V 24] (DB). (Mortgagee contracting to pay 
certain sum on behalf of mortgagor — Breach 
of contract by mortgagee—Mortgagor subse¬ 
quently becoming insolvent, sale of equity of 
redemption by receiver to third person—Right 
to sue held was not conveyed to the vendee.) 

[20] The Court cannot set aside a sale held 
or made by the receiver in the absence of 
proof of fraud or collusion or material illega¬ 
lity or irregularity in conducting the sale or 
misconduct on his part ? causing injury to 
estate. The sale may be set aside if the re¬ 
ceiver acts beyond his authority or in excess 
of powers conferred upon him. 1928 Rang 60 
(81) [AIR V 15] : 5 Rang 768 (DB). 

[21] In the absence of fraud or collusion 
the sale by receiver cannot be set aside on the 
ground that he had stopped in the house of 
the purchaser when he had gone to the vil¬ 
lage to effect the sale. 1951 Nag 388 (Prs. 5, 8) 
[AIR V 38 C 120] : ILR (1951) Nag 511. 

[22] Official receiver as officer of Court is 
bound to bring to notice of the District Court 
before which appeal against his order refusing 
to confirm sale of insolvent’s property may 
be pending facts likely to affect its decision. 
He should also represent insolvent’s estate in 
the appeal. 1924 Mad 147 (148) [A I R V 11] 
(DB). 

[23] Title to property sold being questioned 
in a pending litigation — Purchaser- kept in 
ignorance of the fact and misled into pur¬ 
chasing it. The sale is liable to be set aside. 
1927 Cal 834 (836) [AIR V 14] (DB). 

[24] Where prior to the execution of a for¬ 
mal conveyance in respect of a sale of the 
official receiver for which the entire con¬ 
sideration had been deposited by the pur¬ 
chaser, a third party establishes his title in a 
civil Court to the property sold and obtains 
possession, then the purchaser from the re¬ 
ceiver is entitled to a refund of price paid by 

him. 1942 All 39 (41) [AIR V 29] : ILR (1942) 
All 120 (DB). 

[25] The practice of official receivers in 
making the highest bids at the auction sub¬ 
ject to further bids by creditors is objection¬ 
able. Confirmation of sale in favour of the 
highest bidder at sale at which it was made 
clear that the sale would' not be confirmed if 
higher bids were forthcoming from creditors 
and where in fact a slightly higher offer was 
given was held to be not irregular. 1941 Mad 
827 (828) [AIR V 28] (DB). 


[26] Official receiver has no power to set 
aside a sale held by him of insolvent’s pro¬ 
perty. 1926 Mad 1080 (1080) [AIR V 13] (DB). 

[27J Sale by receiver is not exempted from 
the operation of S. 54 of the Transfer of Pro-' 
perty Act and execution of sale deed is neces¬ 
sary. 1942 Oudh 424 (424, 425) [AIR V 29J : 
18 Luck 433 (DB). (Purchaser is not entitled 
to a sale certificate from Court—AIR- 1939 
Oudh 55, Overruled .) * 1919 Cal 193 (193) 
[AIR V 6] : 46 Cal 887 (DB). 

[28] Sale by official Receiver in insolvency 
is a voluntary transfer and is subject to pre¬ 
emption. 1948 Cal 353 (Pr 15) [AIR V 35 
C 142] : ILR (1949) 1 Cal 371. 

129] Sale by the official receiver is not a 
sale by Court and requires registration. 1942 
All 39(41) [AIR V 29J:ILR(1942) All 120(DB). 

(301 Adjudication in British India — Title 
obtained by sale effected by official receiver 
would have preference over attachment and 
sale under Civil P. C. 1935 Mad 882 (883, 
884) [AIR V 221. 

[311 Ancestral property of insolvent leased 
by official receiver—Reversioners can ask only 
for a declaration that the lease would not 
bind them on the death of insolvent in a sepa¬ 
rate suit and for this they must prove that 
debts for which lease was given were immoral 

or illegal debts. 1935 Lah 952 (952) [AIR 

V 22]. 

4. Receiver can continue the business 
of the insolvent. — [11 Insolvent’s business 
can be carried on by the receiver for the pur¬ 
pose of winding up but not for making a pro¬ 
fit. (’13) 40 Cal 678 (683) (DB). 

[2] Official receiver continuing to take on 
lease the premises in which the printing press 
of the insolvent is worked, acts under S.59 (c) 
and must enter into the arrangement with the 
leave of the Court. 1932 All 575 (577) [AIR 

V 191 : 54 All 879 (DB). 

5. Power to institute and defend suits.— 
[1] Insolvent cannot sue in his own name 
after adjudication. (’38) 40 Bom L R 956 
(957) * 1920 Pat 277 (277) [A I R V 7] (DB). 

(Even where receiver has refused to sue in 
respect of deferred dower of his daughter.) * 
1937 Pesh 42 (43) [AIR V 24]. (Insolvent can 
file a suit for declaration that mortgage pro¬ 
perties were already redeemed—The property 
not vesting in receiver by virtue of S. 28 (5)— 
Receiver can be made party to suit.) 

[See however 1935 All 675 (677, 678) [AIR 

V 22] : 58 All 132 (FB). (Suit by insolvent in 
respect of properties which do not vest in 
receiver — No prohibition exists against such 
suits — Receiver should always be made a 

party.) * 1914 All 542 (542) [AIR V 1]. (De- 

cree against insolvent — He can sue defend or 
continue any proceedings to set it aside.) * 

1937 Mad 165 (167) [AIR V 24J. (An undis¬ 
charged insolvent cannot file a suit without 
previous application to the official receiver or 
without requesting him to file the plaint on 
his behalf unless permitted to do so by Court. 
Court should not grant such permission where 
the suit is barred on the date of permission.) 

* 1932 Sind 33 (33) [AIR V 19] : 20 Sind L R 
21. (Suit for damages for defamation.)] 
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Section 59 — Note 5 (contd.) 

[2] Property of insolvent vested in official 
receiver— Court subsequently appointing ad¬ 
ditional receiver—No fresh vesting order pass¬ 
ed vesting property in the three receivers— 
The of] acial receiver can by himself maintain 
suits for recovering insolvent’s estates. 1938 
Lah 284 (285) [AIR V 25] (DB). 

[3] The official receiver should always des¬ 
cribe himself in the plaint as suing as receiver 
of the estate of the insolvent who should be 
mentioned by name. A plaint defective in this 
respect should be returned for amendment. 
1935 Rang 327 (327) [AIR V 22] (DB). 

[4] The obtaining of leave before institut¬ 
ing a suit is a matter between the receiver and 
the Insolvency Court and a third party can¬ 
not claim the absence of such leave as a valid 
defence to the suit. 1926 Nag 156 (158) [AIR 
V 13]. (Permission need not be in writing.) * 
1922 Mad 51 (53) [A I R V 9] : 45 Mad 167 
(DB). 

[5] In an action started by the receiver on 
behalf of the insolvent in absence of an ex¬ 
press order to the contrary, the receiver is 
personally liable for costs to the opposite 
party who succeeds in the action. 1932 All 
288 (289) [AIR V 19] : 54 All 444 (DB). (Even 
where the receiver may have a right to be 
reimbursed out of the insolvent’s estate.) * 
1922 Mad 51 (53) [AIR V 9] : 45 Mad 167 
(DB). (Cannot charge the estate of the insol¬ 
vent.) 

[8] The receiver-in-insolvency is not liable 
personally if a liability lor costs is incurred 
in connection with a contract made with the 
sanction of the Court. 1952 All 399 (Prs 9, 
10) [AIR V 39] (DB). 

[7] Where a person obtains leave to sue in 
forma pauperis in a suit commenced before 
his insolvency the receiver can continue the 
suit in the same way. 1918 All 177 (1) (177) 
[AIR V 5] (DB). 

[8] Insolvent filed suit for return of deposit 
money for breach of contract on defendant’s 
part—Official receiver is entitled to continue 

suit. 1926 Mad 1133 (1136) [A.I R V 13] : 50 
Mad 161 (DB). 

[9] Official receiver taking possession of 
insolvent’s property—Suit by insolvent’s son 
that property in suit belonged to him under 
will of his grand-father and was not liable to 
attachment and sale in insolvency proceed¬ 
ings—Official receiver pleading that property 
in suit being ancestral, plaintiff’s grand-father 
could not will it away to plaintiff according 
to custom—Official receiver as representative 
of insolvent held could resist suit on ground 
that will was not valid. 1939 Lah 262 (263) 
[AIR V 20] (DB). 

[10] The official receiver has discretion to 
contest a suit or not. 1917 Mad 411 (414) 
[AIR V 4] (DB). (In a case where the receiver 
has thought it unnecessary but a creditor 
desires that he should contest he should do so 
after taking indemnity from the creditor for 
payment or costs in the event of losing the 
case.) * 1937 Pesh 42 (43) [AIR V 24]. (Can¬ 
not be compelled at the instance of insolvent.) 

[11] Status of receiver—Decree against offi¬ 
cial receiver in proceedings outside insolvency 


binds him only as representing insolvent and 
not creditors. 1941 Lah 6 (7, 8) [AIR V 28] : 
1LR (1940) Lah 345 (DB). 

[12] Suit relating to mortgage property 
which has vested in receiver—Mortgagee can¬ 
not bring or continue suit for foreclosure 
without making receiver defendant. 1937 Lah 
402 (403) [AIR V 241 (DB). (Decree obtained 
in receiver’s absence is not res judicata against 
him.) 

[13] Suit for debt or damages due from 
insolvent — Receiver cannot be made party to 
suit — He is neither a necessary party nor a 
proper party. 1935 Rang 439 (445) [A I R 

V 22]. 

[14] Personal liability created by decree — 
Insolvent can appeal himself. 1937 Mad 915 
(917) [AIR V 24] (DB). 

[15] A suit or appeal which the receiver is 
required to continue is one relating to the 
property of the insolvent and therefore an 
appeal which relates to a money decree passed 
against the insolvent does not amount to a 
legal proceeding relating to the property of 
the insolvent. If therefore the receiver declines 
to continue the appeal, the insolvent is entitl¬ 
ed to continue it. 1953 Sau 82 (Pr 2) [AIR 

V 40 C 36] (DB). 

[16] Section 59 does not authorise official 
receiver to appeal against decree against in¬ 
solvent in suit for damages. 1926 Mad 1133 
(1136) [AIR V 13] : 50 Mad 161 (DB). 

[17] Where person has been declared insol¬ 
vent in execution proceedings, he has no locus 
standi to appeal from order confirming sale. 

1936 Lah 368 (368) fA I R V 23]. (Principle 
applies to sale under O. 21, R. 90, Civil P. C.) 

[18] Decree against Receiver—Discharge of 
insolvent pending appeal — Property ordered 
to continue to vest in Receiver — Decree- 
holder taking out execution impleading dis¬ 
charged insolvent—Insolvent contending that 
decree was not executable against property 
since he was not a party to the decree— Held, 
that decree was executable against property 
which remained vested with Official Receiver 
who was a party to the suit throughout 
acting in his duty as Official Receiver with 
sanction of Court — The fact that insolvent 
was impleaded at execution stage did not 
alter position. 1952 All 399 (Pr 7) (AIR 

V 39] (DB). 

[19] Section 28 (2) does not bar the insol¬ 
vent from continuing legal proceeding against 
his debtor. A decree passed in favour of un¬ 
discharged insolvent without Official Receiver 
being brought on record is not void, since the 
properties acquired by reason of the decree 
will vest in the Official Receiver—The decree 
can be executed by the Official Receiver or 
his assignee. 1957 Trav-Co 241 (Pr 5) [A I R 

V 44 C 90] : ILR (1950) Trav-Co 575 (DB). 

[20] Upon adjudication insolvent’s estate 
vests in Official Receiver for purposes of dis¬ 
tribution of the estate amongst the creditors. 
Debtor has no power of disposition over it— 
Surplus in the hands of the receiver after 
payment of the debts vests in the Official 
Receiver and the property in it is vested in 
him — Appeal by creditors against order of 
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a [59A. Power to require information regarding insolvent’s property. 

(1) The Court, if specially empowered in this behalf by an order of the 
State Government, or any officer of the Court so empowered by a like order, 
may, on the application of the receiver or any creditor who has proved his 
debt, at any time after an order of adjudication has been made, summon before 
it in the prescribed manner any person known or suspected to have in his 
possession any property belonging to the insolvent, or supposed to be indebted 
to the insolvent, or any person whom the Court or such officer, as the case 
may be, may deem capable of giving information respecting the insolvent or 
his dealings or property, and the Court or such officer may require any such 
person to produce any documents in his custody or power relating to the 
insolvent or to his dealings or property. 

(2) If any person so summoned, after having been tendered a reasonable 
sum, refuses to come before the Court or such officer at the time. appointed, 
or refuses to produce any such document, having no lawful impediment made 
known to and allowed by the Court or such officer, the Court or such officer 
may, by warrant, cause him to be apprehended and brought up for examination. 

(3) The Court or such officer may examine any person so brought before it 
or him concerning the insolvent, his dealings or property, and such person 
may be represented by a legal practitioner.] 


[P. T. I., 1909 — S. 36.] 

[a] Inserted by the Provincial Insolvency 

Section 59 — Note 5 (ccntd.) 

District Judge in matter of distribution of 
surplus towards interest amongst creditors— 
Death of some of debtors-respondents—Legal 
representatives not brought on record within 
time — Appeal does not abate — Real person 
who is interested in appeal is the Official 
Receiver — Debtors are not necessary parties. 
1949 Pat 63 (Prs 6, 7, 8) [AIR V 36 C 14] : 26 
Pat 648 (DB). 

[21] Where a receiver appointed under the 
Provincial Insolvency Act is joined as a 
defendant as representing -the estate of the 
insolvent, but the suit is not in respect of 
anything done by him in his official capacity, 
no notice to him under S. 80, Civil P. C. is 
necessarv. (’54) I L R (1954) 4 Raj 812 (817) 
(DB). 

6. Sale for deferred payments.—[1] The 
purchaser of property belonging to an insol¬ 
vent cannot impugn the sale on the ground 
that the receiver, who sold the property, 
entered into an arrangement with the pur¬ 
chaser for deferred payment of the purchase- 
money without leave of the Court. (T2) 15 
Ind Cas 368 (369) (DB) (Rang). 

7. Compromise by receiver.—[1] A com¬ 
promise effected by an official receiver with¬ 
out sanction of Court is not invalid, and will 
be binding until set aside. Sanction is ob¬ 
tained by official receiver for his own protec¬ 
tion. 1929 Sind 41 (42) [A I R V 16]. 

8. Power to acknowledge debts.— [1] A 
combined reading of S. 28 (2) and S. 59 (g) 
makes it clear that when the property of the 
insolvent is vested in the Official Receiver, he 
can mortgage or sell the property or renew 
the existing mortgage for a further term. 
Under clause (g) of S. 59 the Official Receiver 
has power to acknowledge a binding debt of 
an insolvent. 1957 Mad 1 (Pr 6) [AIRY 44 


(Amendment) Act, 1926 (XXXIX of 1926), S. 4. 

C 1] : ILR (1957) Mad 341 (DB). ( A I R 1951 
Mad 814, Overruled,) 

[2] Under S. 28 (2) all the properties of the 
insolvent vest in the Official Receiver and 
therefore he is the party against whom such 
property or right can be claimed and hence 
under S. 19, Limitation Act an acknowledg¬ 
ment of liability by the Official Receiver will 
furnish a fresh starting point for limitation. 
1957 Mad 1 (Pr 8) [A I R V 44 C 1] : I L R 
(1957) Mad 344 (DB). (A I R 1951 Mad 814, 
Overruled ; AIR 1933 Bom 91, Dissented 
from.) 

[3] Official Receiver can either renew the 
mortgage or give life to a mortgage by making 
a payment towards it. As by operation of 
S. 28 the title to the insolvents estate vests in 
him, he is a “person who is liable to pay the 
debt” within the meaning of S. 20 of the 
Limitation Act. 1959 Andh Pra 518 (Pr 8) 
[AIR V 46 C 150] : ILR (1959) Andh Pra 780 
(DB). 

[4] Official Receiver in whom the estate of 
the insolvent mortgagor vests, comes within 
the description of “a person liable to pay” the 
mortgage debt within meaning of S. 20 (1) of 
the Limitation Act and the payment made by 
him towards the mortgage debt and endorsed 
by him with his signature gives a fresh start 
of limitation for the suit on the mortgage. 
1957 Andh Pra 437 (Prs 4, 5) [(S) A I R V 44 
C 136]. 


Section 59A — Note 1 

[1] It was held in an English case that the 
Insolvency Court can in proper cases, examine 
a person who had dealings with the insolvent, 

in camera. (1958) 1958-1 WLR 405 (400). 
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tJTTAR PRADESH 


STATE AMENDMENT 


1 application to the State of Uttar Pradesh, in section 59A after sub-section (3) add 

the following new sub-sections, namely,— 

“(4) If on his examination any such person admits that he is indebted to the insolvent, 
the Court or such officer may, on the application of the receiver, order him to pay to 
the receiver at such time and in such manner as to the Court or to such officer seems 
expedient, the amount in which he is indebted, or any part thereof, either in full discharge 
of the whole amount or not, as the Court or the officer, as the case may be, thinks fit with 
or without costs of the examination. 


(5) If on his examination any such person admits that he has in his possession any 
property belonging to the insolvent, the Court or such officer may, on the application of 
the receiver, order him to deliver to the receiver that property or any part thereof, at such 
time, in such manner and on such terms as to the Court or, to the officer, as the case may 
be, may seem just. 

(6) Orders made under sub-sections (4) and (5) shall be executed in the same manner 
as decrees for the payment of money, or for the delivery of property, under the Code of 
Civil Procedure, 1908, respectively. 

(7) Any person making any payment or delivery in pursuance of an order made 
under sub-section (4) or sub-section (5) shall by such payment or delivery be discharged 
from all liability whatsoever in respect of such debt or property.” 

—U. P. Act XXIV of 1954, S. 2 and Schedule [30-11-1954]. 


60. Special provisions in regard to immovable property. 

(l) In any local area in which a declaration has been made under section 6S 
of the Code of Civil Procedure, 1908, and is in force, no sale of immovable 
property paying revenue to the Government or held or let for agricultural 
purposes shall be made by the receiver; but, after the other property of the 
insolvent has been realised, the Court shall ascertain— 

fajthe amount required to satisfy the debts proved under this Act after 
deducting the monies already received ; 

(b) the immovable property of the insolvent remaining unsold ; and 


Section 60 — Note 1 

[1] Sub-sections (1) and (2) of S. 60 are 
independent of each other. Sub-section (1) 
relates to immovable property of the parti¬ 
cular description mentioned therein ; while 
sub-section (2) is much wider in scope and 
applies to immovable property of whatever 

^description, against which execution is prohi¬ 
bited or restricted by statute. 1943 Lah 19 
(22) [AIR V 30] : ILR (1943) Lah 242 (FB). 

[2] Under S. 60, the Insolvency Court does 
not make any order for the sale of any pro¬ 
perty. All that it is required to do is to collect 
certain “information and to forward a state¬ 
ment containing that information to the 
Collector”. The Collector, after that, pro¬ 
ceeds to sell the property or otherwise to raise 
money on the security thereof, or by letting 
it in farm, not by virtue, or in pursuance, of 
any order made by the Insolvency Court to 
that effect, but by reason and in exercise of 
the statutory obligation imposed on him to do 
so. Hence the sale by the Collector cannot 
be said to be a sale in execution of any decree 
or order. 045) 47 Pun L R 62 (64). 

[3] After the sale proceedings have been 
transferred to the Collector the Insolvency 
Court has no authority to interfere with the 
proceedings of the sale officer or to sanction a 
^ale made by the Collector or his subordinate. 
The sale officer also has no authority to refer 
the case to the Insolvency Court and ask for 
instruction. 1927 All 203 (204) [A I R V 14] : 
-49 All 272. 


[4] Sale by Collector in a case sent to him 
under S. 60, Provincial Insolvency Act—S. 65, 
Civil P. C., applies even if sale is otherwise 
than in execution of decree — Title of pur¬ 
chaser relates back to date of sale. 1949 Nag 
127 (Pr 4) [AIR V 36 C 48] : I L R (1948) 
Nag 610. 

[5] Section 60(1) does not apply to the 
case of a sale by the receiver under directions 
given in an arbitration between himself and 
the secured creditors of the insolvent even 
though the property would have fallen under 
the mischief of S. 60 (2) if they were not 
secured to the creditors. 1926 All 501 (504) 
[AIR V 13] : 48 All 475 (DB). 

[6] The first clause of S. 21 of the Act of 1907 
(now S. 60 (1)) is not applicable to Punjab. 
Therefore the Insolvency Court itself can 
alienate property of the kind contemplated 
in this sub-section. 1921 Lah 44 (45) [A I R 
V 8]: 2 Lah 78 (DB). (Only temporary aliena¬ 
tion.) * 1929 Lah 66 (67) [A I R V 16]. (Per¬ 
manent alienation in proper cases not barred.) 
*(’26) 92 IndCas 949 (950) (Lah). (Ordi¬ 
narily such a course should not be adopted.) 

[7] Before applying a restrictive enactment 
under S. 60 (2) to the receiver it should be 
seen that the restrictive enactment must only 
be applied in the insolvency to the same 
extent that it could operate in favour of the 
judgment-debtor outside the insolvency and 
also that it can be so applied without de¬ 
parting from its substantial purpose. 1946 
All 444 (445) [AIR V 33 C 115] : I L R (1946) 
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(c) the incumbrances (if any) existing thereon ; 

and shall forward a statement to the Collector containing the particulars 
aforesaid ; and thereupon the Collector shall proceed to raise the amount so 
required by the exercise of such of the powers conferred on him by para¬ 
graphs 2 to 10 of third Schedule to the said Code as he thinks fit, and subject 
to the provisions of those paragraphs so far as they are applicable, and shall 
hold at the disposal of the Court all sums that may come to his hands by the 
exercise of such powers. 

(2) Nothing in this Act shall be deemed to affect any provisions of any 
enactment for the time being in force prohibiting or restricting the execution 
of decrees or orders against immovable property; and any such provisions 
shall be deemed to apply to the enforcement of an order of adjudication made 
under this Act as if it were such a decree or order. 


[P. I., 1907—S. 21.] 

STATE AMENDMENT 

PUNJAB 

In its application to the whole of the State of Punjab, after sub-section (2) of section 60 
d.efollowing new sub-section shall be added , namely :— 

‘Y 3) In particular, and without prejudice to the generality of sub-section (2), when 
the whole or any part of the estate of an insolvent consists of land as defined in the Punjab 
Tenancy Act, 1887, no such land shall be temporarily alienated by the receiver; but after 
the other property of the insolvent has been realised the Court shall proceed in the 
manner provided in sub-section (1), and the Collector shall thereupon proceed to raise the 
amount required by means of a temporary alienation in such form and for such period as 
may be legally permissible and as he thinks fit ; and shall hold at the disposal of the 
Couit all sums which may thereby come to his hands : 

Provided that such portions of the land shall be exempted from alienation as in the 
opinion of the Collector, having regard to the income of the judgment-debtor from all 
sources except such income as is dependent on the will of another person, is sufficient to 
provide for the maintenance of the insolvent and the members of his family who are 
dependent on him, and such portion shall be deemed not to form part of the estate under 
administration.” 


Punj. Act III of 1939, S. 2 [20-4-1939] read with XXX of 1958, S. 4 (1) [7-11-1958]. 


Section 60 — Note 1 (contd.) 

All 336 (DB). (Section 17 (1) (A) of U. P. Debt 
Redemption Act is not such an Act.) 

[8] The expression ‘for the time being in 
force 5 in S. 60 (2) means in force when the 
receiver is proceeding to sell the property. 
The restrictive or prohibitory law need not 
have been in force at the time the vesting 
order was passed. 1943 Lah 19 (21) [AIR 
V 30] : I L R (1943) Lah 242 (FB). 

[9] Section 16 of the Punjab Alienation of 
Land Act overrides the provisions of the 
Provincial Insolvency Act in respect of ail 
matters which are done in enforcement of the 
order of adjudication. It applies to sale by 
receiver. 1930 Lah 1034 (1039) [A I R V 17] : 
12 Lah 367 (DB). 

[10] While applying S. 16 of the Punjab 
Alienation of Land Act the status of the insol¬ 
vent at the time of the sale of the property 
must be considered. The insolvent acquiring 
the status of a member of an agricultural 
tribe after the adjudication does not prevent 
the operation of sub-section (2) of S. 60 at the 
time of sale of property. 1939 Lah 346 (348, 
349) [AIR V 26J : ILR (1940) Lah 40. 

[11] The provisions of sub-section (2) of 
S. 60 of the Provincial Insolvency Act puts 
the adjudication order, on the basis of which 
the property vests in the Official Receiver, on 
the same level as a decree and provides that 
any enactment for the time being in force 
prohibiting or restricting the execution of 


decrees would apply to the adjudication 
order. Hence, it follows that the benefit of 
S. 17 of the U. P. Debt Redemption Act would 
be available to the insolvent. 1948 All 297 
(Pr 4) [AIR V 35 C 118] : ILR (1948) All 276 
(DB). 

[12j Property consisting of a share in two 
villages the title of which was alleged to have 
been acquired by insolvent but not in the 
possession of insolvent sold by receiver — 
Purchaser’s suit for possession — Held, that if 
the transaction was treated as a sale of im¬ 
movable property he must fail by reason of 
S. 60 and if it was treated merely as a right to 
sue he must fail by reason of S. 6, T. P. Act. 
1925 Oudh 299 (300, 301) [AIR V 12] (DB). 

[13] ft, a member of Hindu family and in 
possession of revenue paying grove adjudi¬ 
cated insolvent — During pendency of appeal 
by creditors against adjudication; official 
receiver selling property to P when declara¬ 
tion contemplated by S. 60 was in force 
Adjudication subsequently annulled and ft 
withdrawing amount of sale consideration— 
Sale held not void but voidable—ft’s ratifica¬ 
tion of it was good against other members 

also. 1947 All 293 (294, 295) [AIR V 34 
C 115]. 

[14] Sale of property by receiver in private 
manner at instance of insolvent discovered to- 
be in contravention of S. 60 after conditional 
discharge of insolvent under S. 41 (2) (c)— 
Assuming sale to be null and void, property” 
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Distribution of Property 

61* Priority of debts, 

. ^ ^ le distribution of the property of the insolvent, there shall be paid 

m priority to all other debts— 

(a) all debts due to the Government or to any local authority ; and 

(b) all salary or wages, not exceeding twenty rupees in all, of any clerk, 

servant or labourer in respect of services rendered to the insolvent 
during four months before the date of the presentation of the petition. 

(2) The debts specified in sub-section (l) shall rank equally between them- 

selves, and shall be paid in full, unless the property of the insolvent is 

insufficient to meet them, in which case they shall abate in equal proportions 
between themselves. 


(3) Subject to the retention of such sums as may be necessary for the expenses 

of administration or otherwise, the debts specified in sub-section (I t shall be 

discharged forthwith in so far as the property of the insolvent is sufficient to 
meet them. 


(4) In the case of partners, the partnership property shall be applicable in 
the first instance in payment of the partnership debts, and the separate pro¬ 
perty of each partner shall be applicable in the first instance in payment of his 
separate debts. Where there is a surplus of the separate property of the 
partners, it shall be dealt with as part of the partnership property; and where 
there is a surplus of the partnership property, it shall be dealt with as part of 
the respective separate property in proportion to the rights and interests of 
each partner in the partnership property. 

(5) Subject to the provisions of this Act, all debts entered in the schedule 
shall be paid rateably according to the amounts of such debts respectively and 
without any preference. 

(6) Where there is any surplus after payment of the foregoing debts, it shall 
be applied in payment of interest from the date on which the debtor is 
adjudged an insolvent at the rate of six per centum per annum on all debts 
entered in the schedule. 

[P. I., 1907—S. 33; P.T.I., 1909—S. 49.] 


Section 60 — Note 1 (contd.) 
reverts to Official Receiver in whom it had 
vested at time of sale in case the creditors 
were not fully paid — Insolvent after the dis¬ 
charge cannot be said to have become owner 
of property on account of sale being dis¬ 
covered null and void and Is not entitled to 
recover possession over the same. 1957 All 
262 (Pr 8) [A I R V 44 C 77] (DB). 


SECTION 61 - SYNOPSIS 

1. Scope and applicability. 

2. Priority of debts due to Crown or local 

authority—Sub-section (1) (a). 

3. Expenses of administration — Sub-sec¬ 

tion (3). 

4. Distribution of partnership property — 

Sub-section (4). 

5. Distribution of property among schedul¬ 

ed creditors—Sub-section (5). 

6. Interest—Sub-section (6). 

1. Scope and applicability. — [1] Sec¬ 
tion 61 applies only to cases of insolvency, 
and neither sub-s. (4) nor any other sub¬ 
section applies when composition scheme is 
sanctioned under S. 38 and is in force and 


insolvency has been annulled. 1943 Sind 76 
(78) [AIR V 30] : ILR (1942) Kar 506 (DB). 

[2] Decisions of all questions of priority of 
debts arising under the Companies Act are 
confined to S. 230 of that Act; S. 230 super¬ 
sedes S. 61. 1931 Lah 351 (352) [AIR V 18] : 
12 Lah 678 (DB). 

[3] The question whether one creditor is 
entitled to appropriate the money which is 
intended for the distribution among all the 
creditors in priority to other creditors can 
only be adjudicated in the presence of the 
creditors by the Court which has jurisdiction 
in insolvency and the official receiver cannot 
be held to represent creditors in regard to 
decision on the question of priority. 1941 
Mad 753 (759) [AIR V 28]. 

[4] It is the policy of the insolvency law to 
distribute the estate among creditors fairly 
and unless a preference was given by the Act 
to any particular debt, no priority can legiti¬ 
mately be claimed in regard to the same. 

1939 Mad 270 (278) [AIR V 26]. 

[5J The Insolvency Court undoubtedly has 
power to give directions as to the distribu¬ 
tion of the assets among the creditors who 
have proved in the insolvency. The discharge 
of the insolvent does not put an end to the 
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Section 61 — Note 1 (contd.) 

Court’s power to give such directions. 1929 
Rang 168 (169) [AIR V 16] : 7 Rang 126 (DB). 

[6] The interpretation of the clear language 
of S. 61 cannot be controlled either by the 
marginal notes or by the heading, 1954 All 
742 (744) [AIR V 41 C 294] (DB). 

2. Priority of debts due to Crown or 
local authority—Sub-section (1) (a). LI] Exe¬ 
cution of mortgage as security for payment 
of rent to Government — Rent not paid — 
Adjudication — Proper course for Crown to 
pursue is to prove in insolvency amount due 
on account of rent as debt, and then to claim 
priority under S. 61 (1) (a). 1935 Rang 273 
(275) [AIR V 22] (DB). 

[2] Since in a Hindu joint family the sons 
are liable to pay their father’s suretyship 
debt, upon the insolvency of the father and 
the sons, the interests of the sons also in the 
joint family are answerable in the discharge 
of such debt to a public body in priority over 
all the debts, whether of the sons or of the 
joint family. The priority is not restricted to 
the interest of the father alone. 1930 Sind 244 
(246) [AIR V 17]. 

3. Expenses of administration—Sub-sec¬ 
tion (3). — [1] Rent for premises in which the 
insolvent’s goods are stored after adjudica¬ 
tion clearly comes under expenses of adminis¬ 
tration within the meaning of S. 61 (3) and 
should take priority even over the debts of a 
secured creditor. But where the premises are 
vacated before the order of adjudication, the 
owner of the premises is not entitled to claim 
priority under S. 61 (3) for the amount due to 
him on account of rent. 1937 Lah 96 (96) 
[AIR V 24]. 

[2] In cases where the interim Receiver 
appointed in Insolvency Proceedings before 
adjudication is not authorised to be in posses¬ 
sion of the rented premises in which the 
debtor’s moveables are kept and no order is 
passed till the date of adjudication vesting 
the insolvent’s property in him, the rent due 
upto the date of the order of adjudication will 
not constitute “expenses of administration or 
otherwise” within the meaning of. S. 61 (3); 
but where an interim Receiver appointed 
prior to adjudication is directed then alone 
to take possession of the debtor’s property 
and by virtue of such direction he takes 
possession of the machinery belonging to the 
debtor kept in a rented house by locking and 
sealing the premises, and the Court orders 
him to continue as Receiver even after adjudi¬ 
cation, the rent due to the owner from the 
date on which the Receiver took possession 
of the property before adjudication upto the 
date of sale of the machinery will be treated 
as “expenses of administration or otherwise” 

within the meaning of S. 61 (3). 1955 Mys 29 
(30) [AIR V 42 C 10] : ILR (1954) Mys 327. 

[See however 1960 Andh-Pra 53 (53, 54) 
[AIR V 47 C 16] (DB). (Where there is no 
vesting, no question of expenses of adminis¬ 
tration arises. Debtor’s property does not 
vest in an interim Receiver appointed under 
S. 20 of the Act. Expenses incurred by interim 
Receiver are not expenses of administration 


under S. 61 (3). These are covered by O. 40 # 

R. 1, Civil P. C. Under Bankruptcy law, 
authorisation to invest is not conferred on 
Official Receiver.)] 

4. Distribution of partnership property 
—Sub-section (4). — [1] In sub-s. (4) of S. 61, 
the expression ‘separate debt’ is used as 
opposed to ‘partnership debt.’ A partnership 
debt means a debt which is due from a part¬ 
nership and the fact that the insolvent 
partner is also personally liable for the debt 
would not deprive the debt of the character 
of a partnership debt for the purposes of 

S. 61 (4). 1933 Lah 639 (640) [AIR V 20]. 

[2] The exception which is allowed in 
English law in favour of a petitioning credi¬ 
tor should not be allowed in applying the 
provisions of S. 61 (4). 1934 All 521 (523) 
LAIR V 21] : 56 All 1041 (DB). 

[3] Where there are partnership debts and 
separate debts and some members of the part¬ 
nership are those who are liable in respect of 
separate debts, a creditor of the partnership 
in respect of a pro-note executed by one of 
the partners has the right to elect to go in 
insolvency against the partnership assets or 
against the separate assets of the executant, 
but having once elected, he is bound by the 
choice and is not entitled to take up the 
other position without showing good reason 
for the change of election. (’36) 1936 Mad 
W N 1070 (1071). 

[4] Decree against partnership property 
and also against one of partners personally 
can in the event of insolvency of partnership 
and partners be executed against the separate 
property of partner. 1930 Bom 380 (381) [AIR 

V 17 L 

[5] Where a partner is adjudicated insol¬ 
vent a creditor to whom that partner is in¬ 
debted jointly with other partners cannot 
receive a dividend out of the separate property 
until all the separate creditors have received 
the full amount of their separate dues. 1930 
Sind 127 (129) [AIR V 17] (DB). 

[6] Where the insolvent firm is only one 
firm with different branches, there is no pro- 
vision^n the Act that the creditors who had 
dealings with the foreign branch must realise 
their debts as far as possible from the foreign 
property before being entitled to share rate- 
ably with creditors in British India. 1934 
Lah 33 (34) [AIR V 21]. 

5. Distribution of property among sche¬ 
duled creditors—Sub-section (5).—[1] Where 
a debtor is adjudicated insolvent, a creditor 
is entitled to receive a pro rata distribution 
of the proceeds of the insolvent’s property 
equally with his other creditors. 1942 Mad 

474 (476) [AIR V 29]. 

[2] A creditor of an insolvent debor held 
two decrees but in the insolvency proceedings 
he proved only one decree, reserving the 
other for settlement after the discharge of the 
debtor. The Court excluded the decree that 
had been proved from the benefits of the con¬ 
ditions imposed on the discharge of the insol- 
vent under S. 44 (2) (c) of the Act of 1907 
Held that in view of the provision for equal 
division of assets contained in Ss. 33 and 6 J oi 
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Section 61 — Note 5 (contd.) 

that Act the order of exclusion was incompe* 

tent. (*12) 6 Sind L R 103 (184) (DB). 

[3] Where persons have sent their goods to 
debtors to be sold by them as commission 
agents and same are sold before insolvency, 
debtors are in possession only of proceeds 
and owners of goods are not preferential cre¬ 
ditors. 1943 Sind 76 (79) [AIR V 30] : ILR 
(1942) Kar 506 (DB). 

[4] Joint Hindu family — Father and son 
adjudicated insolvents by one order—Creditor 
holding debts incurred by father as manager 
has no priority over debts of son. 1939 Mad 
276 (278) [AIR V 20]. 

[5] Where the interim Receiver appointed 
prior to adjudication takes possession under 
directions from Insolvency Court of the pre¬ 
mises in order to keep the debtor’s machinery 
in safe custody and he is bound to pay the 
rent for the premises, such rent ana other 
incidental expenses have to be deducted out 
of the gross proceeds of the sale of the insol¬ 
vent’s property and the rent must be paid to 
the owner out of the amount realised and 
then only the net proceeds must be arrived at. 
1955 Mys 29 (30) [AIR V 42 C 10]: ILR (1954) 
Mys 327. 

[See however 1960 Andh-Pra 53 (54) [AIR 
V 47 C 10] (DB). (Expenses incurred by in¬ 
terim Receiver appointed under S. 20 of the 
Act are not expenses of administration and 
no priority can be claimed in respect thereof. 
Owner of premises in possession of interim 
Receiver is entitled only to rateable distribu¬ 
tion.)] 

[6] Insolvent permitted by official assignee 
or creditors to trade — Person advancing 
money to insolvent for carring on business — 
Official assignee and creditors cannot claim 
upon such person to have these assets applied 
for their own benefit — Claim of such person 
lias prior charge over that of receiver. 1939 
Rang 186 (187) [AIR V 26] : 1940 Rang L R 
352 (DB). 

17] Where advances were made to a com¬ 
pany whose agency •consisted in soliciting 
orders for the Hudson cars whose direct im¬ 
porters were the Rayala Corporation, Madras, 
and where the petitioners handed over ad¬ 
vances to the agent company for the supply 
of those cars, which were misappropriated by 
the company, and where the company was 
subsequently ordered to be wound up on the 
application of a creditor it is not open to the 
petitioners to claim any priority or preferen¬ 
tial treatment with reference to the advances 
they had made. The respective legal position 
of the petitioners and the company is one of 
promisee and promisor and not that of a 
beneficiary ana a trustee since there is no 
-fiduciary relationship. The petitioners were 
entitled to rank only as ordinary creditors. 
1955 Trav-Co 139 (141) [(S) AIR V 42 C 50] : 
ILR (1954) Trav-Co 1342 (DB). 

[8] Where the advocate had notice of the 
prior charge in favour of the Bank earlier to 
the Insolvency Proceedings in which he 
-earned his costs, his lien, if any, has to be 
postponed to the prior charge. 1952 Mys 141 
(143) [AIR V 39] : ILR (1952) Mys 270. 


[9] B has a claim upon A , but in respect of 
that claim, A has a right to be indemnified by 
C. A goes bankrupt. A’s trustee in bankruptcy 
can force C to pay the amount of the claim to 
him but the sum recovered by virtue of the 
indemnity must be applied exclusively in pay¬ 
ing that debt against which the debtor was 
entitled to be indemnified. 1929 Cal 208 (208, 
209) [AIR V 16]: 56 Cal 262. 

[10] It will not be a proper exercise of dis¬ 
cretion on the part of the Court to revest the 
properties in the insolvents while annulling 
their adjudication on the ground of their own 
default. The effect of such revesting would 
be to deprive the creditors who have proved 
their debts of the benefit conferred by S. 61 
(5) and cause them serious prejudice. 1948 
Mad 388 (389) [AIR V 33 C 199] (DB). 

6. Interest—Sub-section (6).—[1] Under 
insolvency, the ordinary rule is that all 
interest ceases once there is an insolvency, 
and no interest is ordinarily permissible to be 
granted after the presentation of a petition. It 
is only under Ss. 48 and 81 read together that 
insolvency Court has jurisdiction, to grant 
interest under certain circumstances. The 
scheme of the Act is that the debts have to 
be paid in the manner provided by S. 61 and 
interest is to be paid only if there is a surplus 
and that too at the rate of 6 per cent, per 
annum. 1945 Nag 276 (277) [AIR V 32] : ILR 
(1945) Nag 1009. 

[2] Section 61 (6) is intended to provide 
that if there is a surplus after payment of all 
the debts entered in the schedule then all the 
creditors are to be treated equally and for the 
deprivation during the pendency of the Court 
proceedings they are to be compensated at a 
fixed rate. The section therefore applies to all 
debts entered in the schedule whether there 
was or was no stipulation between the credi¬ 
tors and the debtors as regards some of the 
debts about payment of interest. 1954 All 742 
(744, 745) [AIR V 41 C 294] (DB). 

[3] As soon as the debtor is adjudged an 
insolvent, his entire estate vests in the Court 
or the receiver, and his estate becomes liable 
to distribution at once. Ordinarily, therefore, 
interest ceases to run automatically, and for 
purposes of dividend the rate of interest for 
all creditors is a uniform rate of 6 per cent, 
per annum. When however all the debts 
entered in the schedule have been paid off, 
the creditors are entitled to a further amount 
by way of interest at 6 per cent, per annum. 
But after this amount also has been paid the 
surplus goes to the insolvent. 1926 All 361 
(304) [AIR V 13]. 

[4] Section 61 (6) is primarily intended to 
provide for cases where the surplus does not 
admit payment of more than 0 per cent. The 
object is not to vary the rates fixed by con¬ 
tract or decree but to afford some recompense 
to the creditors for keeping their money 
frozen during the period subsequent to the 
adjudication if the surplus held by the Recei¬ 
ver justifies such a course. 1947 Oudh 202 
(203) [AIR V 34 C 09] : 22 Luck 478. 

[5] Under S. 01 (0) creditors are entitled to 
get interest at the rate of 0 per cent, to be 
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62. Calculation of dividends. 

(1) In the calculation of dividends, the receiver shall retain in his hands 
sufficient assets to meet— 

(a) debts provable under this Act and appearing, from the insolvent’s state¬ 

ments or otherwise, to be due to persons resident in places so distant 
that in the ordinary course of communication they have not had sufficient 
time to tender their proofs; 

(b) debts provable under this Act, the subject of claims not yet determined; 

(c) disputed proofs or claims; and 

(cl) the expenses necessary for the administration of the estate or otherwise. 

(2) Subject to the provisions of sub-section (l), all money in hand shall be 
distributed as dividends. 

[P. I., 1907—S. 39(1), (2); P. T. I., 1909—S. 71.] 

63. Right of creditor who has not proved debt before declaration of a 
dividend. 

Any creditor who has not proved his debt before the declaration of any 
dividend or dividends shall be entitled to be paid, out of any money for the 


Section 61 — Note 6 (contd.) 
calculated on the aggregate of debts entered 
in the schedule from the date of the adjudica¬ 
tion of the insolvent. 1949 Pat 63 (68) [AIR 

V 36 C 14] : 26 Pat 648 (DB). 

[6] The expression “all debts entered in the 
Schedule” in sub-s. (6) of S. 61 has reference 
not merely to the principal but also to the 
interest added to it. 1949 Pat 63 (67) [AIR 

V 36 C 14] : 26 Pat 648 (DB).', 

[7] The words “all debts entered in the 
schedule” can be interpreted only to mean 
that the legislature had intended that all debts 
so entered must carry interest at 6 per cent, 
per annum and as the proceedings after the 
date of adjudication affect all the creditors in 
the same way there is no reason why a diffe¬ 
rence should be made between one set of cre¬ 
ditors and another set of creditors. 1954 All 
742 (744) [AIR V 41 294] (DB). 

[8] Where a secured creditor who appears 
in the Insolvency proceedings, is paid the 
value of the security and is scheduled for the 
balance he will, unless it is shown that every 
creditor has been paid in full, be entitled 
only to interest on the amount for which he 
was scheduled and that too at the rate of 6 
per cent, per annum. 1945 Nag 276 (277) [AIR 

V 32] : ILR (1945) Nag 1009. 

[9] Interest at 6 per cent, provided in S. 61 
(6), according to the rates now prevailing, 
is excessive. The Civil Courts do not now 
award interest at a rate higher than 3 to 3 1/2 
per cent, per annum as pendente lite and 
future interest. 1954 All 742 (745) [AIR V 41 
C 294] (DB). 


Section 62 — Note 1 

[1] Section 47 must be read as corollary to 
and subject to S. 62. Before the official recei¬ 
ver is required to make any reserve, the claim 
must be submitted in the required form and 
further the official receiver cannot reasonably 
be expected to retain assets when he is not in 
a position to know the extent of the debt he is 
to provide for. Hence, where there is no com¬ 
pliance by a creditor with S. 47, there is no 


debt provable in respect of which the official 
receiver can have retained moneys in his 
hand. 1935 Sind 57 (59) [AIR V 22] : 29 Sind 
L R 241. 

[2] Once a dividend has been declared and 
moneys allocated to the payment of that divi¬ 
dend, those moneys cease to be, in any sense, 
the property of the debtor. They become the 
property of the creditor; and if for any rea¬ 
son, the creditor cannot be paid, they lapse to 
Government. 1935 Bom 310 (312, 313) [AIR 
V 22] : 59 Bom 600 (DB). 

[3] There is clear distinction between the 

process of declaration and the process of dis¬ 
tribution of dividend. But there is nothing, 
either in the Act or the rules which makes 
the Court’s sanction necessary before the divi¬ 
dend is declared by the official receiver. It is 
the distribution statement which requires the 
sanction of the Court before the disbursement 
is made. Consequently, where, before the 
commencement of the Mad. Agri. Relief Act, 
the official receiver had definitely declared a 
dividend due under the insolvency to proved 
creditors under S. 62, Provincial Insolvency 
Act, the insolvent is not entitled to relief 
under the Mad. Agri. Relief Act by reason of 
S. 21 of that Act, even though the actual 
statement of distribution of dividend to the 
several creditors was placed before the Court 
for sanction after the Mad. Agri. Relief Act 
came into force. 1943 Mad. 556 (557, 558) 
[AIR V 30]. . _ 

[4] The expression “debts provable” in the 
Act means the debts whose proof is offered 
with a view to entitle the creditors to be 
included in the schedule with a view to their 
participating in the assets of the insolvent and 
not the proof for any other purpose. 1960 
Andh Pra 257 (258) [AIR V 47 C 79]. 


Section 63 —Note 1 

[1] It is the general policy of the Court not 
to interfere with the distribution already 
made in the case where a creditor comes in 

late. 1935 Sind 57 (59) [A I R V 22] : 29 Sind 
L R 241. 
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time being in the hands of the receiver, any dividend or dividends which he 
may have failed to receive before that money is applied to the payment of 
<iny future dividend or dividends; but he shall not be entitled to disturb the 
distribution of any dividend declared before his debt was proved by reason 
that he has not participated therein. 

[P. I., 1907—S. 39 (3); P. T. I., 1909-S. 72.J 

64. Final dividend. 

When the receiver has realised all the property of the insolvent or so much 
thereof as can, in the opinion of the Court, be realised without needlessly 
protracting the receivership, he shall declare a final dividend; but before so 
doing, he shall give notice in manner prescribed to the persons whose claims 
to be creditors have been notified but not proved, that if they do not prove 
their claims within the time limited by the notice, he will proceed to make a 
final dividend without regard to their claims. After the expiration of the time 
so limited, or if the Court, on application by any such claimant, grants him 
further time for establishing his claim, then on the expiration of such further 
time, the property of the insolvent shall be divided among the creditors entered 
in the schedule without regard to the claims of any other persons. 

[P. I., 1907—S. 39 (4); P. T. I., 1909—S. 73.] 


Section 63 — Note 1 (contd.) 

[2] The expression l ‘any creditor” in S. 63 
includes, all creditors who come in late and 
prevents them from disturbing the dividends 
already declared. There is nothing in the 
section to suggest that it purports to deal 
with equities between creditors who are late. 
1933 Sind 370 (371) [AIR V 201. 

[3J Section 63 is not controlled by S. 64 
and the unexpected event that the first divi¬ 
dend happened to be the final dividend would 
not entitle a negligent creditor to re-open dis¬ 
tribution in contravention of the provisions 

of S. 63. 1931 Bom 210 (212) [AIR V 18] : 55 
Bom 200 (DB)* 1935 Sind 57 (59) [AIR V22J: 
29 Sind L R 241. 

[4] Although in insolvency proceedings, a 
creditor may come in and prove as long as 
there are assets to distribute, yet where such 
creditor has failed to submit his claim before 
the schedule of creditors has been framed, he 
may only do so upon terms and if no injustice 
would be caused thereby. What terms the 
Court will impose will depend upon the cir¬ 
cumstances of each case. 1933 Sind 370 (370, 
371) fAIR V 20) * 1936 Sind 186 (187) [AIR 
V 23] : 30 Sind L R 161 (DB). 

[51 Principle of rateable distribution ap- 
lies to all claims pending for admission 
efore official receiver—Claims admitted first 
are not entitled to any preference. 1936 Sind 
186 (186) [AIR V 23] : 30 Sind L R 161 (DB). 


Section 64 — Note 1 

[1] Section 64 requires a receiver before 
declaring a final dividend to serve notice in 
the manner prescribed to persons whose 
claims to be creditors have been notified but 
not proved; and if such persons come and 
rove their claims within the time limited 
y the notice, then they will be entitled to a 
share in the final distribution. Thar contem¬ 
plates that creditors who have not proved 
already can come in and prove their debts 
in time before the final dividend is declared 


and distributed by the receiver. The time of 
the discharge of an insolvent has no relation 
to and can have no relation to, in any case, 
the time for declaring the final dividend, 

1936 Cal 434 (436, 437) [AIR V 23] : I L R 
(1937) 1 Cal 127. 

[2] The official receiver is bound to give 
notice under S. 64 of the Act not only to 
those creditors who have notified their claims, 
but to all such creditors whose claims have 
been notified to the official receiver either by 
the creditors themselves or by the insolvent 
that is to say, the notice is not to be confined 
to debts referred to in S. 62, cl. (1) sub-cls. 
(b) and (c) etc., but extends to debts referred 
to in sub cl. (a) of that section. 1928 Sind 105 
(108) [AIR V 15] : 22 Sind L R 475. 

[3] Where no notice as required by the 
section is given to a creditor, he should be 
allowed to re-open the matter and should be 
given an opportunity of proving his debts. 

1924 Mad 789 (770) [AIR V II] : 47 Mad 916 
(DB). 

[4] Insolvency petition by debtor — Court 
ordering summary administration and trans¬ 
ferring to official receiver for disposal — Ap¬ 
plication by creditor to prove his debt before 
the declaration of the dividend, under S 33 
and Proviso to S. 74 of the Act— Held , appli¬ 
cation was not barred by any provisions of 
Insolvency Act, whether the administration 
was summary or ordinary, as notice under 
S. 84 had not been sent to the creditor. (’37) 

1937 Mad W N 1160 (1161) (DB). 

[5] At the time of the declaration of the 
first dividend, it is not possible for the re¬ 
ceiver to be sure whether it will or will not 
be the final dividend. Unless it is quite clear 
that it is the final dividend, it is not incum¬ 
bent on him to give individual notice under 
S. 64. The unexpected event that the first 
dividend happened to be the final dividend 
would not entitle the negligent creditors 
guilty of delay in proving their debts to dis¬ 
turb the distribution of any dividend already 
declared, though they may be entitled to be 
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65 . No suit for dividend. 

No suit for a dividend shall lie against the receiver; but where the receiver 
refuses to pay any dividend, the Court may, on the application of any creditor 
who is entered in the schedule, order him to pay it, and also to pay out of his 
own money interest thereon for the time that it is withheld, and the costs of 

the application. 

[P. I., 1907—S. 39 (5); P. T. I., 1909—S. 74.1 


66. Management by and allowance to insolvent. 

(1) The Court may appoint the insolvent himself to superintend the manage¬ 
ment of the property of the insolvent or of any part thereof, or to carry on the 
trade (if any) of the insolvent for the benefit of the creditors, and in any other 
respect to aid in administering the property in such manner and on such terms 
as the Court may direct. 


(2) The Court may, from time to time, make such allowance as it may think 
just to the insolvent out of his property for the support of himself and his 
family, or in consideration of his services if he is engaged in winding up his 


Section 64 — Note 1 (contd.) 
paid the dividend or dividends which they 
have failed to receive out of any money 
which may be in the hands of the receiver 
before the declaration of any future dividend. 

1931 Bom 210 (212) [AIR V 18] : 55 Bom 200 


(DB). 

16] Under S. 64 of the Provincial Insol¬ 
vency Act a creditor entered in the schedule 
is entitled to be paid his dividend out of the 
assets of the insolvent and S. 4 of the Succes¬ 
sion Certificate Act is not applicable to the 
payment of dividends by the receiver. 1926 
Mad 899 (899) [AIR V 13] : 49 Mad 952 (DB). 

[7] Creditor filing affidavit in time specify¬ 
ing -amount and particulars of decretal debt 
—Affidavit returned for re-presentation along 
with copy of decree — Affidavit re-presented 
with copy of decree when final dividend was 
declared and distributed among creditors — 
Creditor’s name omitted from schedule of 
creditors— Application by creditor for includ¬ 
ing his name in schedule —Held creditor must 
l 3 e deemed to have proved his debt and was 
entitled to dividend — Court held could order 
re-distribution after calling back the amount 
distributed. 1946 Mad 500 (501, 502) [AIR V 


33 C 255]. 

[8] The provisions of S. 64 are subject to 
the rule laid down in S. 33 (3). Hence, after 
the discharge of the insolvent, it is not open 
to a creditor to go to the Insolvency Court to 
tender proof of his debt and make an applica¬ 
tion that his debt should be entered in any 
schedule and should be discharged by the 
disposal of any property which might then 
be found to belong to the insolvent. 1942 All 
344 (347) [AIR V 29] : ILR (1942) All 848. 


Section 66 — Note 1 

[1] Section 66 only gives discretion to the 
Court to make an allowance to the insolvent 
for the maintenance of himself and his 
family. The section does not give any in¬ 
dependent right to the members of the family 
of the insolvent to ask for any separate main¬ 


tenance. 1935 Lah 952 (952, 953) [AIR V 22] 

* 1940 Mad 675 (677) [AIR V 27]. 

[2] The Insolvency Court is not bound to 
order that the portion of the salary of the 
insolvent which can be attached under S. 60, 
Civil P. C. be given to the Receiver for distri¬ 
bution among the creditors. Having regard to 
wording of S. 66 (2) the Court has absolute 
jurisdiction to make a further allowance ap¬ 
propriate to the conditions and circumstances 
of the insolvent out of the portion of the 
salary which is otherwise divisible among the 
creditors. 1935 Lah 810 (811) [AIR V 22] * 
1923 All 466 (468) [AIR V 10] : 45 All 364 
(DB). 

[But see 1917 Upp Bur 1 (1) [AIR V 4] : 2 
Upp Bur Rul 132]. 

[3] It is not possible to hold that an appli¬ 
cation where a lump sum is claimed on be¬ 
half of the insolvent for meeting the marriage 
expenses of his daughter will come strictly 
within the scope of S. 66 (2). But under the 
category of “allowance for the support of 
himself and his family” the expenses that 
may be necessary for celebrating the marriage 
of the daughter of the insolvent may be 
brought. Therefore, the proper course for 
the insolvent to adopt is to ask for an in¬ 
crease in his allowance for the period during 
which he contemplated celebrating the 
marriage of his daughter. Such an applica¬ 
tion would be dealt with by the Court bear¬ 
ing in mind the considerations that ought to 
prevail in disposing of applications under 

S. 66 (2). 1940 Mad 675 (677) [AIR V 27]. 

[4] The wife and. children of the insolvent 
have no legal right under the general law tor 
any provision being made for their mainten¬ 
ance out of the immovable property ok the 
insolvent. Section 60 (2) is not meant tor 
reserving the immovable property of the in¬ 
solvent for the residence and maintenance or 
the insolvent’s wife and children. That sec¬ 
tion is meant only for the purpose ol reserving 
a money allowance for them. 1939 La not* 

(40) [AIR V 20] * (’38) 40 Pun L R 151 (152) 

* (’30) 31 Pun L R 661 (602). 
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estate; but 
the Court. 


any such allowance may. at any time, be varied or determined by 


[P. L, 1907—S. 40; P. T. I., 1909—S. 75.] 

67. Right of insolvent to surplus. 

f 1?1 L nSolve ^ j 3 ? entitled to any surplus remaining after payment in 
full of his creditors with interest as provided by this Act, and of the expenses 
ot the proceedings taken thereunder. 

[P. I., 1907—S. 41; P. T. I„ 1909—70.] 


*[67A. Committee of inspection. 

, (l) m ay, if it thinks fit, authorize the creditors who have proved 

their debts to appoint a committee of inspection for the purpose of superin¬ 
tending the administration of the insolvent’s property by the receiver. 

(2) The persons appointed to a committee of inspection shall be creditors 

who have proved their debts or persons holding general powers-of-attorney 
from such creditors. 


(3) The committee of inspection shall have such powers of control over the 
proceedings of the receiver as may be prescribed.] 

[P. T. I., 1909—S. 88.] 

[a] Inserted by the Provincial Insolvency (Amendment) Act, 1926 (XXXIX of 1920), S. 5. 


Appeal to Court against Receiver 

68 * Appeal to Court against receiver. 

If the insolvent or any of the creditors or any other person is aggrieved by 
any act or decision of the receiver, he may apply to the Court, and the Court 


Section 67 — Note 1 

[1] Sections 48, 61 and 67 should be read 
together and if possible such construction 
should be placed on them as would make 
the said provisions not inconsistent with each 
other. 1931 Mad 729 (736) [AIR V 18] (DB). 

[2] Sufficient surplus left in hands of official 
receiver after payment of debt in schedule — 
Creditor is entitled to get contract rate of 
interest although higher than 6 per cent, from 
date of adjudication till date of payment un¬ 
less it is reduced for special reasons. 1931 
Mad 729 (734, 739) [AIR V 18] (DB). 

[3] Where a Hindu father becomes insol. 
vent and the receiver sells the share not only 
of the father but also of his son for payment 
of the father’s debt, if there is a residue left 
out of the sale proceeds after satisfaction of 
the father's debts, the son can claim that 
residue. 1931 Bom 50 (52) [AIR V 18] : 55 
Bom 110 (DB). 

[4] Bankrupt has not ordinary right of 
cestui que trust to intervene until surplus has 
been ascertained to exist. He cannot trouble 
trustee by taxing bill of costs or interfere 
with administration of estate. His right to 
surplus is contingent interest which he can 
dispose of by will, deed or otherwise even 
before surplus is ascertained. 1924 Bom 49 
(50,51) [AIR V 11] (DB). 

[5] Section 67< gives the insolvent only a 
contingent right to the surplus left after the 
satisfaction of the debts but so long as the 
debts have not been completely discharged, 
no question of his retaining any interest in 
the property can arise. The property, for the 
purpose of the payment of debts, vests com¬ 
pletely in the receiver to the complete divest- 


ment of the debtor. 1952 All 328 (329) [AIR 

V 39]. 

[6] The effect of the order of conditional 
discharge under S. 41 (2) (c) is that subject 
Jo the conditions laid down in the order the 
insolvents are free men after the order of 
discharge. They are not bound by the debts 
incurred by them or proved against them up 
to the date of discharge. But they do not get 
back the property which has vested in the 
official receiver because that property is to 
be distributed amongst the creditors and the 
insolvents are entitled only to the surplus 
that may remain after the claims of the cre¬ 
ditors and of the expenses of the insolvency 
proceedings have been satisfied as provided in 
S. 67. 1957 All 262 (263) [AIR V 44 C 77]. 

[71 Person taking conveyance from insol¬ 
vent before adjudication — Official Receiver 
getting conveyance set aside under S. 53 but 
in appeal entering into compromise with 
alienee — Alienee depositing in Court certain 
amount for payment to creditors according to 
terms of compromise — After payment to cre¬ 
ditors certain amount remaining to credit of 
administration—Alienee held had more equit¬ 
able claim to balance than insolvent — S. 67 
held inapplicable. 1949 Mad 709 (710) [AIR 

V 36 C 311]. 

SECTION 68 — SYNOPSIS 

1. Scope and applicability. 

2. Other remedies if barred. 

3. Who can appeal. 

4. Act or decision. 

5. Powers of Court. 

6. Inherent powers. 
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may confirm, reverse or modify the act or decision complained of, and make 
such order as it thinks just : 

Provided that no application under this section shall be entertained after 
the expiration of twenty-one days from the date of the act or decision com¬ 
plained of. 

[P. I., 1907—S. 22; P. T. I., 1909—S. 86.] 


Section 68 — Synopsis (contdj 

7. Limitation. 

8. Parties. 

9. Appeal against order passed under this 

section. 

1. Scope and applicability. — [1] The 
section applies only to matters which the 
receiver has done in course of insolvency 
matter in respect of the insolvent’s estate. 
1917 All 260 (269) [AIR V 4]: 39 All 204(DB). 

[2] Section 68 does not apply to Court 
taking action under S. 50 (2). 1919 Mad 947 
(948) [AIR V 0] : 42 Mad 13 (DB). 

[3] Section 68 presupposes that the decision 
is by a receiver properly appointed. 1924 
Mad 461 (462) [AIR V il] (DB). (Sale by 

unauthorised person—Limitation under S. 68 
does not apply). 

[4] The right of appeal given by S. 68 is 
not confined only to such orders as are passed 
under Ss. 56, 57 and 59 but extends to an 
order of the receiver under S. 80. 1916 Mad 
1014 (1015) [AIR V 3] : 38 Mad 15 (DB) * 
1939 Lah 460 (462) [AIR V 26]. 

[5] The District Judge has jurisdiction to 
deal with an application, by a person who 
purports to have purchased the property of 
an insolvent at a sale held by the official 
receiver, to the effect that his bid might be 
accepted and that the sale to another person 
be held to be invalid. A regular suit is not 
necessary. 1921 Mad 313 (314) [AIR V 8] 

(DBh , , r 

[6] Suit by receiver to set aside sale ol 

insolvent’s property for arrears of income-tax 
— Suit and first appeal dismissed- Receiver 
refusing to prefer second appeal — Proper 
remedy of creditor would be to apply under 
S. 08 for reversal of refusal by receiver to pre¬ 
fer second appeal or in alternative for permis¬ 
sion to appeal himself in receiver’s name. 

1941 Mad 577 (579) [AIR V 28]. 

[7] When the official receiver is about to 
sell properties subject to mortgages which 
mortgages were liable to be scaled down 
under the Madras Agricultural Relief Act, an 
application can be made to the Insolvency 
Court to give directions to the official receiver 
to suspend the sale until the scaling down 
process is completed, and if the official 
receiver holds the sale in disobedience to 
such directions, that can be a ground under 
S. 68. 1942 Mad 254 (256) [AIR V 29]. 

[8] The District Judge has no jurisdiction 
to confirm the receiver’s report except by 
consent of parties until twenty-one days have 
elapsed within which the creditors aggrieved 
can apply to the Court for the reversal or 
modification of the act or decision by which 
they are aggrieved. 1926 Cal 820 (827) [AIR 
V 131 (DB). 


2. Other remedies if barred. — [1] The 
remedy under S. 68 is not the only remedy 
open to a person aggrieved by an act of the 
receiver. A stranger to insolvency proceed¬ 
ings may, at his option, seek his redress in 
the ordinary civil Court or he may apply 
under S. 68. 1934 Rang 97 (98) [AIR V 21] 
(DB) * 1924 All 40 (43) [AIR V 11] : 46 All 16 
(DB) * 1917 Nag 149 (151) [AIR V 4] : 13 Nag 
L R 210 * 1924 Oudh 294 (294) [AIR V 11] ; 
26 Oudh Cas 319 * 1917 Sind 22 (23) [AIR 
V 4] : 10 Sind L R 179 (DB). 

[2] The word “may” in S. 68 does not 
mean “must”. 1924 All 40 (43) [AIR V 11] : 
46 All 16 (DB). 

[3] An application under S. 68 is in the 
nature of a suit and the decision thereon 
operates as res judicata in subsequent suit. 

1918 All 346 (349) [AIR V 5] : 39 All 626 
(DB) * 1919 All 274 (275) [AIR V 6] (DB) * 

1919 All 229 (230) [AIR V 6] : 41 All 378 
(DB). 

[4] If a person does not elect to pur¬ 
sue his remedy under S. 68 and there is no 
determination on the merits before a suit is 
instituted he can seek his remedy by a regular 
suit. 1922 All 407 (408) [AIR V 9] : 44 All 
620 (DB). 

[5] Property alleged to be that of insolvent 
attached by receiver — Property claimed by 
two parties — Decision by Insolvency Court 
affirmed by High Court — Suit between rival 
claimants held not barred by res judicata as 
Insolvency Court had no jurisdiction to hear 
suit involving question of title. 1917 All 157 
(157) [AIR V 4] : 39 All 353 (DB). 

[0] Plaintiff’s property attached in execu¬ 
tion of decree against S — Subsequently S 
becoming insolvent — Plaintiff’s objection 
dismissed by executing Court—Suit by plain¬ 
tiff for declaration of his title - Receiver 
impleaded as defendant—Suit held not barred 

by S. 68. 1918 All 363 (363) [AIR V 5] : 40 
All 582 (DB). 

[7] A suit for a declaration that a property 
sold by official receiver belongs, exclusively 
to insolvent’s father, without a prayer to set 
aside the sale and for possession is not un- 
tenable, where the question of title to pro¬ 
perty has not been decided either under b. 4 
or by way of appeal under S. 68. 1935 Mad 

297 (298) [AIR V 22] (DB). . 

[8] Insolvency—Sale by receiver Objecto 

claiming title to property sold and objecting 
to sale — Objection should be under S. 4 an' 

not under S. 68. 1937 Lah 2 (3, 4) [A I R V 
24] * 1937 Lah 297 (298) [AIR V 24]. 

[But see 1936 Lah 502 ( 503 ) [AIR V 23]. 

(Mortgage by official receiver of occupancy 
rights of discharged insolvent — Apphcatio 
to set aside act of receiver - S. 4 does not 

apply.)] 
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Section 68 — Note 2 (contd .) 

[9] Official receiver passing order on claim 
petition which he had no jurisdiction to do— 
No appeal preferred under S. 68 — Applica¬ 
tion under S. 4 is not barred. 1933 Mad 471 
(473, 474) [AIR V 20]. 

[10] Where an aggrieved person chooses to 
apply under S. 68 he must comply with the 
terms of the section. He cannot be heard to 
say, in order to avoid the effect of the plain 
terms of the proviso to S. 68 that he makes 
his application under S. 4 and not under 
S. 88. 1934 Rang 97 (97, 98) [AIR V 21] (DB). 

[But see 1938 Lah 149 (150^ [AIR V 23].] 

[11] The whole tenor of S. 88 is against the 
view that a creditor’s only remedy against 
the refusal of the official receiver to take 
action under S. 53 or 54 of the Act is by 
way of appeal under S. 68. A creditor can 
at any time during the pendency of the Insol¬ 
vency proceedings move the Court under 
S. 53 or 54 on the ground that the official 
receiver has refused to move in the matter as 
there is no period of limitation provided for 
such an application. 1924 Mad 345 (347) [AIR 

V 11] : 47 M&d 073 (DB). 

[12] Where the , aggrieved party does 
not appeal under S. 68 against the receiver’s 
order that the party’s objection to the sale of 
the insolvent’s property should be merely 
notified to the bidders at the sale, the objec¬ 
tion cannot be gone into at a late stage of 
the insolvency proceedings as an objection 
to the validity of sale. 1924 Mad 147 (148) 
[AIR V 11] (DB). 

3. Who can appeal. — [1] The words “a 
person aggrieved” do not mean a man who is 
disappointed of a benefit which he might have 
received if some other order had been made. 
He must be a man who has suffered a legal 
grievance, a man against whom a decision 
has been pronounced which has wrongfully 
deprived nim of something or wrongfully 
refused him something or wrongfully affected 
his title to something. 1917 All 100 (162) 
[AIR V 4] : 39 All 152 (DB) * 1941 Bom 
415 (410) [AIR V 28] * 1918 Mad 1297 (1299) 
[AIR V 5] (DB) * 1918 Mad 497 (498) [AIR 

V 5], (Word “aggrieved” is wider than word 
^‘injured”.) 

[2] Any person who is entitled to demand a 
decision of the Court in respect of the insol¬ 
vent’s property and who would be damnified 
if the decision goes against him is a “person 
aggrieved”. 1915 Mad 1177 (1179) [AIR V 2]: 
39 Mad 479 (DB). 

[3] The insolvent can in certain circum¬ 
stances apply to the Court under S. 08 ques¬ 
tioning trie acts of the Official Receiver or 
appeal under S. 75 from an adverse order of 
the Court passed on such application. 1950 
Mad 492 (Pr 25) [AIR V 37 C 212] : ILR 
(1951) Mad 77 (FB). (AIR 1926 Mad 556 (FB), 

Overruled . Instances where insolvent can be 
said to be aggrieved indicated — Unless there 
i&fraud, illegality or serious irregularity resul¬ 
ting in substantial loss to estate, sales held by 
Receiver should not be interfered with,) * 

I9£9. Lah 499 (500) [AIR V 20] * 1932 Lah 
320 (320) [AIR V l9J. T ; a 
LSee however 1943 Mad 200 (207) [AIR V 

[Vol. 13.] 2 A.M. 28. 


30 1* (Even after the adjudication is annulled 

and the insolvent’s property continued to vest 
in the receiver, the insolvent has no locus 
standi to apply to the Insolvency Court to 
have the sale by the receiver set aside.)] 

[But see 1941 Bom 415 (410) [AIR V 28], 
(An Insolvent has no locus standi to impeach 
a sale made by a receiver as all the property 
of the insolvent vests in the receiver. In such 
a case the insolvent cannot be said to have 
been aggrieved by the act of the receiver, as 

at the date of the sale tlie property does not 

belong to the insolvent but vests in the 
receiver for the benefit of his creditors ) * 
1936 Pesh 151 (151, 152) [AIR V 23].] 

[4] Where the objection of the insolvent is 
only as regards the manner in which the 
estate is administered and no fraud or illega¬ 
lity or mutual mistake is alleged, he is not a 
person who is aggrieved by the order within 
the meaning of S. 68. 1944 Mad 184' (180) 
[AIR V 31]. K 1 

[5J Where the receiver'has done an act, 
that is to say, has decided that a certain debt 
is due by the insolvent, such a decision 
would, undoubtedly, aggrieve the insolvent 
and the insolvent has a right of appeal 1091 
Sind 30 (37) [AIR V 8] : 15 Sind L R 28.' " 

[0] In an application to set- aside sales 
under S. 08, it was contended that the peti¬ 
tioner had no Incus standi as he had not pro¬ 
ved his debt either by the date of the sales 
or by the date of the application — Held that 
the creditor having been added in the list of 
proved creditors on the date of the order his 
application was maintainable. 1940 Mad 89 
(89) [AIR V 33 C 49]. 

[7] Application against insolvent’s estate 
represented by receiver by person claiming 
adversely to estate - One of the creditors has 
no locus standi and has no right of appeal 
against decision in such application 1917 
All 160 (161) [AIR V 4] : 39 All 152 (DB). 

[8] Where a creditor filed an application 
under S 68 o set aside a sale by the receiver 
but withdrew it collusively Held , that it 
was competent to another creditor who was 
aggrieved by the order, to prefer an appeal 
from the order dismissing the application 
though he was not a party to the application 
1932 Mad 162 (162) [AIR V 19! : 55 Mad 313 
(DB). 

[9] Where a receiver seizes certain property 
as being property of the insolvent, a person 
who claims such property as his own is in the 
position of a person aggrieved by an act of 
the receiver and his remedy is by an applica¬ 
tion under S. 68. 1914 All 212 (212) [AIR 

V 1]: 36 All 8 (DB) * 1918 Cal 303 (303) [AIR 

V 5] (DB). • 

[10] ^, an insolvent, whose property vested 
in the official receiver executed in 1908 a pro¬ 
note and an agreement in favour of B y his 
father, providing that in case he was not 
discharged within a year, he would convey 
certain property to B. A y not being discharged 
within one year, B requested the receiver to 
execute a release deed in respect of the above 
property. The receiver having refused to do 
so, B applied to the Insolvency Court jto give 
leave'to the receiver to execute a release deed 
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Section 63 — Note 3 (confd.) 
and the application was granted— Held that 
B was not an aggrieved person as the refusal 
of the receiver to execute the release deed was 
in no way a binding adjudication on his right 
and did not affect his remedy by suit. 1918 

Mad 1297 (1299) [AIR V 5] (DB). 

[11] A beneficiary under a promissory note 
can prefer an appeal if he is aggrieved 194o 

All 213 (214) [AIR V 32] : ILR (1945) All 260 

^H2] Where a Hindu father who has been 
adjudicated insolvent has already sold the 
property including the interest of his sons 
acting as their guardian during their mino¬ 
rity then although the sales have been de¬ 
clared void as against the receiver, the sons 
have no loci's s'.atmi to apply under S. 68 if 
the order setting aside the sale does not show 
that the sales were not binding on the inte¬ 
rests of the sons. 1927 Mad. 232 (233) [AIR 

V 14] (DB). 

[13] Mortgaged property sold in execution 
of mortgage decree—Subsequently mortgagor 
declared insolvent — Receiver sending notice 
of proclamation to Court for sale of insol¬ 
vent’s property including property sold 
Purchaser in execution held was not person 

aggrieved. 1914 Cal 885 (886) [AIR V 1] (DB). 

[14] Mortgage executed by insolvent annul¬ 
led under S. 54 (1) - Court, however, finding 
in same proceeding that mortgage-debt was 
true- Receiver declaring that he would not 
admit debt to schedule without further in¬ 
quiry — Mortgagee applying under S. 68 
against declaration- Mortgagee held was not 
entitled to make application before final deci- 
sion of receiver. 1937 Mad 151 (152) [AIR 

V 24]. 

4. Act or decision. — [1] Section 68 is 
intended to provide an appeal to the Court 
against the acts of the receiver and not an 
appeal to the Court against the acts of the 
Court done through the receiver. 1938 Nag 
320 (321) [AIR V 25]. 

[2] “Act” in S. 68 is not limited to act of 
the receiver in management of the estate but 
includes also statements made by him in 
Court in the course of insolvency proceed¬ 
ings. 1940 Nag 142 (141) [AIR V 27]. 

[3] The acts of an official receiver in hold¬ 
ing a sale of the insolvent’s assets, in confirm¬ 
ing it and in executing a sale-deed in favour 
of the purchaser can all be the subject of an 
application under S. 68. 1941 Mad 827 (828) 
[AIR V 28] (DB). 

[See als<>\9Zl Rang 122 (124) [AIR V 18] : 9 

Rang 231 (SB).] r , , . 

[4] Attachment of property as belonging to 
insolvent by receiver is not an act or decision 

of the receiver. 1932 All 408 (408) [AIR V 19] 
(DB). 

[5] Where the receiver considers that 
certain property belonging to a deosihan of 
which the insolvent is the trustee should 
be sold, and he merely invites bids under the 
instructions ol the Court and refers these bids 
to the Court which accepts the highest bid, 
the sale, if a sale be held to have taken place, 


is not the action of the Receiver and S. 6& 
would not apply. 1938 Nag 320 (320, 321) 
[AIR V 25]. 

5. Powers of Court.—[1] The right con¬ 
ferred by S. 68 is a right of appeal and the 
Court to which the appeal is preferred is 
bound to investigate the claim on the merits 
unless its hands are otherwise tied. The Court, 
therefore, is bound to investigate on merits 
the matter complained of agamst thereceivej 
1940 Nag 142 (143) [AIR V 27]. 

[2] Where proper reasons are given by a 
Court for holding that the action of the 
receiver was irregular and has prejudiced the 
general interests of creditors, it should, set 
aside the order passed by receiver. 1923 Mad 
350 (351) [AIR V 10] (DB) * 1915 Mad 1177 
(1178) [AIR V 2] : 39 Mad 479 (DB). 

[3] Sale of property by the Receiver is an 
act of the Receiver within S. 68. The Court 
would not readily set aside a sale held by the- 
receiver of the property of the insolvent 
unless in the circumstances of the case, the 
Court is satisfied that it would not be fair 
and just that the sale should stand. If fraud 
or collusion is proved in connection with the 
sale, that would be a ground upon which the 
Court would set 'aside the sale, or again, if 
there is material irregularity in the conduct 
of the sale, the Court probably in that case- 
also, would be disposed to set aside the sale 
But the Court is not fettered in its discretion 
to set aside the sale in any case in which it 
thinks that the sale was neither fair nora. 
justone. 1931 Rang 122(124) [AIR V 18] : 9 
Rang 31 (SB) (AIR 1928 Rang 60, Overruled.) 

[4] Sale by receiver without notice to peti¬ 
tioning creditor—Sale is irregular - Petition¬ 
ing creditor offering to pay nearly fifty 
per cent more than the price offered by auc¬ 
tion-purchaser—Sale should be set aside ana, 
fresh sale ordered. 1954 Mad 79 (Pr 4) [AIR 
V 41 C 21]. 

[5] Receiver not holding sale on particular 
day in absence of one creditor Sale held 
next day in absence of other creditor at 
earlier hour than at which sales are normally 
held—Two creditors being the only prospec¬ 
tive bidders, held it was neither fair nor just 
to allow sale to stand and that court had 
power to set aside same. 1931 Rang 122 (123; 
[AIR V 18] : 9 Rang 31 (SB). 

[6] Receiver changing sale proclamation at 
eleventh hour — If loss is caused, court has 
jurisdiction to set aside sale by receiver. 19Ip 

Mad 1177 (1178) [AIR V 2J:39 Mad 479 (DB). 


[7] Sale by official receiver — Application 
by insolvent’s widow to set aside sale — "i. 
set aside on payment of amounts due to credi¬ 
tors and 5 per cent as compensation to pui> 
chaser— Order, le\i good and not bey on _ 
powers conferred by S. 68 upon Court. 19 

Mad 287 (287, 288) [AIR V 32] : ILR (1946) 
Mad 50 (DB). 

[8] The insolvency Court cannot summa Y 

set aside a registered sale-deed. Where, there¬ 
fore, the official receiver sells a house ox 
insolvent at public auction and one P e I s01 \i 
offers the highest bid and deposits cme-to 
of the price but subsequently, another pe 
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Q offers a higher price and the official re- 
ceiver, under order of the Court, executes a 
registered sale-deed in Q's favour, it is not 
open to R to apply to the Insolvency Court 
for cancellation of the sale-deed. The matter 
in controversy should be settled in more ap¬ 
propriate proceedings, granting leave, if 
necessary, for a suit’against the receiver and 
the third person claiming rights under the 
sale-deed. 1935 All 687 (688) [AIR V 22]. 

[9] *A contract of sale completed by a re¬ 
ceiver can be set aside by the Insolvency 
Court only upon an application under S. 68. 
It jcannot do so upon an application under 
O. 20, R. 90, Civil P. C. 1918 Mad 136 (136) 
[AIR V 5] (DB). 

6. Inherent powers. — [1] A receiver 
being an officer of the court if he is about to 
act in excess of his authority, it is competent 
even to a scranger to bring that fact to the 
notice of the court, which has inherent power 
to review the conduct of the receiver and to 
make an appropriate order so that the stranger 
may not be prejudiced by an unlawful act of 
its own officer and for this purpose the Court 
may hold a summary inquiry. 1914 Cal 885 
(886) [AIR V 1) (DB) * 1920 Lah 361 (362) 
AIR V 7J : 1 Lah 307 * 1946 Mad 89 (89) 
[AIR V 33 C 49]. 

[2] The Insolvency Court has inherent power 
to rectify the receiver’s errors or mistakes or 
to reverse or modify his acts or decisions and 
the fact that the time for making an applica¬ 
tion under S. 68 has expired does not preclude 
the Court fron exercising its power>. 1932 
Lah 84 (84) [AIR V 19] * 1950 Mad 311 (Pr. 6) 
[AIR V 37 C 142]. 

[3] Official Receiver who discovers that a 
property has been sold under an erroneous 
procla ation of sale, due to an error com¬ 
mitted by him, is entitled to have the sale 
set aside by an order of the Insolvency Court 
on the ground that owing to the said mistake 
the property fetched a very low price. 1950 
Mad 311 (Prs. 6, 9) [AIR V 37 C 142]. 

[4] An Insolvency Court has powers of 
supervision over the receiver and can give 
him directions not to complete a contract of 
sale in exercise of such powers. 1918 Mad 136 

(136) lAl t V 5] (DB). 

7. Limitation. — [1] Where a person 
aggrieved by an act of the receiver applies 
under S.‘ 68, he must comply with the terms 
of the section and take action within 21 
days prescribed by the section. 1919 All 274 
(275) [AIR V 6] (DB) * 1932 Lah 320 (320) 
[AIR V 19]. / 1924 Oudh 294 (294) [AIR 
V 11] : 26 Oudh Cas 319 * 1934 Rang 97 (97) 
[AIR V 21] (DB). 

L ee al n 1935 Lah 60 161) [AIR V 22] (DB). 
(Even an application under S. 4 should be 
made within 2V days if it is one to set aside 
an order of the official receiver.) ] 

[2] Th ( e sectipft contains a mandatory pro¬ 
vision which requires the acts of the receiver 
to be questioned within 21 days. Such being 
the case there is no inherent powei; in a Court 

f r;epeiye a petition filed after .the,,lapse of 
4ay£. Section 5 of the LirifiiUjtion Act, 


cannot be extended to such applications as it 

is not applicable to those applications. 1958 
Andh-Pra 426 (Prs. 3, 4) [AIR V 45 C 1251 • 
ILK (1957) Andh-Pra 538'. J * 

1.3] Although the act or decision of the 
receiver must be challenged, if at all, by an 
application presented within 21 days from 
date of such act or decision, there is nothing 
in the Act to show that all the grounds upon 
which it is challenged must be stated in that 
application, or that the grounds mentioned 
therein may not be supplemented or amplified 
later on. 1927 Cal 834 (835) [AIR V 14] (DB). 

[4] Attachment and sale of insolvent’s pro¬ 
perty by receiver — Objection by insolvent 
that it is not attachable and saleable can be 

made within 21 days from date of sale itself. 

The sale is a distinct act and is not in con¬ 
tinuation of attachment. 1937 All 226 (?27) 
[AIR V 24]. } 

[5] An application under S. 68 to set aside 
a sale within 21 days of the execution of the 
sale-deed by^ the receiver in favour of the 
purchaser after confirmation of sale is within 
time. 1941 Mad 827 (828) [AIR V 28] (DB). 

[6j Order rejecting proof of debt — Appel¬ 
lant apprised of order but formal notice not 
issued — Time runs from date of order. 1935 
Mad 149 (150) [AIR V 22] : 57 Mad 1030 
(DB). 

[7] Insolvent’s land sold by receiver — Sale 
proceedings submitted to Court for confirma. 
tion — Objection to sale raised by insolvent- 
after expiry of 21 days from date of sale — 
Held that as proceedings were before Court 
for confirmation, no question of limitation 
arose and court had power to refuse to con¬ 
firm sale on ground raised by insolvent. 1931 

Lah 133 (133) lAIR V 18]. 

[8] By reason of the express terms of S. 29 
12) (a), Limitation Act, S. 4 of that Act applies 
to applications under S. 68. 1931 Rang 209 
(209) [AIR V 18] : 9 Rang 150 (DB). 

[9] The proceedings under S. 68 are more 
akin to an appeal than to a suit and the pro¬ 
visions of S. 22, Limitation Act, have.no 
bearing on the question. 1957 Lah 611 (611) 
[AIR V 24]. 

8. Parties.—[1] The receiver ought to be 
made a party to any proceedings under S. 68 
and all questions which arise between the 
insolvent and a person who is either a credi¬ 
tor or a stranger to the insolvency must be 
decided between such person and the receiver 
as representing the estate. 1917 All 160 (161) 
[AIR V4] : 39 All 152 (DB). 

[But see 1924 Mad 830 '831) [AIR V 11] 
(DB). (Receiver not necessary party — But he 
can appear and claim to be heard.) J 

[2] There is no law which requires that 
certain parties should be formally mentioned 
as respondents in an application under S. 68. 
The phraseology of S. 68 negatives such a 
necessity. The application is directed against 
an action of the official receiver and normally 
he is the only necessary party to be heard 
against the application. But the Court may 
hear other parties who are interested, as for 
instance, a purchaser. But it is not necessary 
that the purchaser should be formally named 
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PART IV 

Penalties 

GJX Offences by debtors. 

If a debtor, whether before or after the making of an order of adjudication,— 

(a) wilfully fails to perform the duties imposed on him by section 22 or to 
deliver up possession of any part of his property which is divisible 
among his creditors under this Act, and which is for the time being in 
his possession or under his control to the Court or to any person 
authorized by the Court to take possession of it, or 

(b) fraudulently with intent to conceal the state of his affairs or to defeat 

the objects of this Act,— 

(i) has destroyed or otherwise wilfully prevented or purposely with¬ 
held the production of any document relating to such of his 
affairs as are subject to investigation under this Act, or 

(ii) has kept or caused to be kept false books, or 

(Hi) has made false entries in or withheld entries from or wilfully 
altered or falsified any document relating to such of his affairs 
as are subject to investigation under this Act, or 

(c) fraudulently with intent to diminish the sum to be divided among his 

creditors or to give an undue preference to any of his creditors,— 

(i) has discharged or concealed any debt due to or from him, or 

(ii) has made away with, charged, mortgaged or concealed any part 

of his property of any kind whatsoever, 

he shall be punishable on conviction a [* * *] with imprisonment which 

may extend to one year. 

[P. I., 1907 — S. 43 (2) ; P. T. I., 1909 — S. 103.] 

[a] The words “by the Court” were omitted by the Repealing Act, 1927 (XII of 1927), 
S. 2 and Schedule. 


Section 68 — Note 8 (contd.) 

as a party at the hearing of the application. 

1937 Lah 611 <611) [AIK V 24]. 

[3] As there is no express provision in the 
Act prescribing a procedure different from 
that laid down in the Civil P. C. or expressly 
excluding the application of that procedure 
to proceedings under S. 68. Section 5 attracts 
the provisions ol the Civil P. C. Therefore a 
new party may be added to an application 
under S. 68, if conditions laid down in O. 1, 

R. 10, Civil P. C. are complied with. (’55) 
1955 Andh W R 322 i323, 324). 

9. Appeal against order passed under 
this section. —[1] An appeal lies to the High 
Court against an order of the District J idge 
under S. 68 confirming an order of the 
receiver dismissing an application lor adjudi¬ 
cation. 1918 Mad 964 (966) [AIR V 5]:40 Mad 
752 (DB), 

[2] An order passed by court under S. 68 
read with S. 58 cannot be appealed against 
except with leave obtained under S. 75 (3). 
1910 All 349 (350) [AIR V 3] (DB). 

[3] Insolvency Court under S. 68 confirm¬ 
ing act of Receiver—Appeal to District Court 
under S. 75 — Revision to High Court against 
order of District Judge — High Court setting 
aside order as being unsupported by facts and 
as being based on misconception of powers of 
insolvency Court — No appeal lies under 

S. 109, Civil P. C. to Supreme Court against 
orders of the High Court passed in revision. 


1953 Nag 145 (Pr. 5) [AIR V 40 C 48] : ILR 
(1953) Nag 243 (DB). 

SECTION 69 — SYNOPSIS 

1. Clause (a). 

2. Clause (c) (i). 

3. Clause (c) (ii). 

1. Clause (a). — [1] Unless orders have 
been issued regarding adjudication, insolvent 
is not bound to carry out duties imposed 
under S. 22 and prosecution must fail. (’35) 
1935 Mad W N 919 (920). 

[2] Where processes issued are full of 
defects and do not purport to give notice to 
debtor of admission of any insolvency peti¬ 
tion at all, debtor cannot be fixed with liabi¬ 
lity under S. 69 (a), for failure ft) comply 
with them. The fact that he might have had 
shrewd idea of what proceedings really were 
is not sufficient to fix him with liability. 1936 
Nag 237 (-239) [AIR V 23] : ILR (1937) Nag 
185 : 38 Cri L Jour 230, 

[3] For failure to comply with the order 
of t le Court to produce the account books 
and thereby failing to perform this duty 
which is cast upon him by the second part 
of S. 22 the accused can only be convicted 
under S. 09 (a). To fulfil the requirements of 
the word ‘wilfully* in S. 69 (a), it will have 
to be proved that the account books required 
to be produced were in the pdssession or 
power of the petitioner to produce. 1934 Cal 
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Section 69 — Note 1 (contd.) 

» jbs v 211! 61 cai 537:35 « l 

[4] Insolvent receiving sums within 17 clays 
atter adjudication must be presumed to have 
derived them from assets in possession of 

W N V 13l2 (1313) ad,udicated< (>31) 1931 Mad 

. t 5 ! Where an insolvent has a lease-hold 
interest in a certain land, which he possessed, 
lie having an absolute disposing power, it 
falls within the definition of the word ‘pro¬ 
perty under S 2 (d) of the Act. Therefor^ if 

he transfers this right after the filing of the 
insolvency application and before he is 
adjudged an insolvent with a view to keep it 
away from the list of assets which has to be 
placed at the disposal of the Receiver, he 
commits an offence as provided in S. 69 (a) 

w nC L (C /l 1958 Andh - Pra 120 (Pr. 6) [AIR 
V 45 C 39] : 1958 Cri L Jour 159. 

2. Clause (c) (i). — [1] Section 69 (c) (i) 
refers to debts incurred before the order of 
adjudication and not to debts incurred after 
that order. 1932 Nag 17 (18) [AIR V 19] : 27 
Nag L R 304. 

3. Clause (c) (ii). — [1] It is only when 

execution of mortgage deed is combined with 

fraudulent intent to defraud creditors of the 
executant that it can be brought within pur¬ 
view of the offence defined in S. 69. Gist of 
the offence is actual diminution of sum to be 
divided among the creditors. 1933 Nag 33 
(34) [AIR V 20] : 34 Cri L Jour 1038. 

[2] Words “made away with" in S. 69 are 
sufficiently wide to*cover cases of gift of im¬ 
movable property and, therefore, case of gift 
fraudulently made by insolvent with intent to 
diminish sum to be divided among his credi¬ 
tors is as much liable to punishment under 
section as case of charge or mortgage. 1932 
Oudh 61 (63) LAIR V 19]. 

[3] A man in the position of an insolvent 
who has the means of ascertaining where pro¬ 
perty of his has been disposed of, even if he 
has not been actually a party to the making 
away with it, and who does not use the 
means, is just as guilty of concealment within 
the meaning oh the section as if he actively 
concealed the locality in which the property 

aotually is. 1921 All 87 (87) [AIR V 81: 43 All 
400 : 22 Cri L Jour 725 (DB). 

[4] Judgment-debtor applying to be adjudg¬ 

ed insolvent — Insolvency Court putting to 
sale flour mill of insolvent — Mill purchased 
by one A/, but no delivery made — Insolvent 
subsequently removing essential parts of 
machinery — Conviction under S. 69 (c) (ii) 
legal. 1939 All 100 (167) [AIR V 20] : 40 Cri 
L Jour 347. - . * j . , 

[5] Petitioner had Rs. 7,500 in bank. He 
w^th^rew Rs. 4,000 and made re-deposit in 
name of wife. He then operated the account.. 
Wife brought suit against bank for return of 
Rs. 4,000. Petitioner filed insolvency petition 


and when he filed his schedule, he concealed 
his bemiui interest in four thousand rupees in 
the hands of bank. He was convicted — Held, 
that it was impossible to say that petitioner 
had concealed property which, at time of the 
tiling of schedule, was not his property in 
absence of decision by competent Court. 1937 
Cal 234 (235) [AIR V 24] : 38 Cri L Jour 710. 

[0J Insolvent was in jail and had only 
omitted to mention the equity of redemption 
ot certain property which he had mortgaged 
many years ago. He admitted mortgage when 
tact was brought to his notice — Held, that 
prosecution under S. 69 was hardly warranted. 
19o7 Lah 432 (432) [AIR V 24]. 

[7] Lease-hold interest in land—Its transfer 
.ter insolvency petition and before adjudica¬ 
tion with a view to keep it away from the list 
of assets—He commits an ({fence as provided 
in s 69 (a) and (c) (ii). 1958 Andh Pra 120 

6) [ A IR v 45 C 39] : 1958 Cri L Jour 159. 

[8] Before directing prosecution of insol¬ 
vent for concealing assets, in the proper exer¬ 
cise of Judge’s judicial discretion, there 
should be some sort of proportion between 
va *ue of property alleged to have been con¬ 
cealed and that or indebtedness of insolvent. 
1935 Pat 126 (127) [AIR V 22] (DB). 

[9] A was adjudicated insolvent on his own 
petition. A certain plot of land belonging to A 
which was adversely in possession of B was 
not disclosed. After the order of discharge 
had become absolute, A filed a suit against B 
for declaration of title and for possession of the 
land on ground that B had dispossessed A 
sometime after order of discharge had become 
absolute, B contended that A had committed 
fraud in concealing the property in the insol¬ 
vency proceedings and could not take ad¬ 
vantage of it — Held , that the transactions 
between A and his creditors were in no way 
connected with the trespass by II—A*s cause 
of action was his title and b's trespass. More¬ 
over forfeiture of title was not one of the 
punishments under the Act for offence under 
S* ^ the fraud upon creditors did not 
disentitle A to relief — Maxims ex turpi causa 
non oritur actio and in pari delicto potior est 
conditio defendants which belonged to the 
domain of contract had no application to the 
case. 1961 Andh-Pra 219 (Prs 14, 15, 16) [AIR 
V 48 C 55] (DB). 

SECTION 70 — SYNOPSIS 

1. “Where the Court is satisfied.” 

2. “May record a finding”. 

3. Jurisdiction of Magistrates. 

4. Notice to debtor. 

5. Procedure. 

6. Appeal. 

7. Revision. 

r „ i- “Where the Court is satisfied.” — 
[1] Considering the history of S. 70, Provin- 
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Court may record a finding to that effect and make a complaint of the offence 
in writing to a Magistrate of the first class having jurisdiction, and such 
Magistrate shall deal with such complaint in the manner laid down in the 
Code of Criminal Procedure, 139S.] 

[P. T. I., 1909 — S. 104.] 

[a] Substitute ! by the Insolvency (Amendment) Act, 1928 (IX of 1926), S. 11, as amended 
bv the Repealing and Amending Act, 1927 (X of 1927), S. 3 and Schedule II. 


Section 70 — Note 1 (canid. I 
cial Insolvency Act, it would appear that 
tlie legislature intended that the Judge should 
satisfy himself in any way he thinks proper 
before ordering a prosecution of the insolvent; 
and this interpretation is justified by the omis¬ 
sion from the amending Act of the direction 
which made it necessary for the Court to 
serve a notice on the debtor and hear him 
before ordering his prosecution. 1928 Cal 211 
(213) [AIR V 15] : 55 Cal 783 (DB). 

f2] It is unnecessary under S. 70, to estab¬ 
lish, before launching a prosecution, the vari¬ 
ous oifences referred to inS. 69. All that S. 70 
requires is that the Court should be satisfied 
that there is ground for enquiring into any 
oflences referred to in S. 69. It is not neces¬ 
sary, and the Court is not bound, so far as the 
language goes, to make a preliminary enquiry 
even. 1951 Mad 6S6 (1) (Pr 1) [AIR V 38 
C 215]. 

2. “May record a finding.”—[1] (Obiter) 
—The words.actually used are “The Court 
may record a finding to that effect and make 
a complaint”. 4 * The word ‘may’ applies both 
to ‘record’ and to ‘make.’ On the words of the 
the statute, it would certainly he legitimate to 
say that the recording of a finding is optional 
and it is not obligatory on the Court to 
record such a finding. (’55) 1955*1 Mad L 
Jour 366(367). 

[2] Held , that in the context in which it 
was made, the direction of the Subordinate 
Judge to send a complaint to the First Class 
Magistrate was tantamount to the requisite 
finding though the Subordinate Judge had not 
in so many words stated that there was ground 
for inquiring into the offence which the insol¬ 
vent appeared to have committed. (’55) 1955- 
1 Mad L Tour 366 (367). 

3. Jurisdiction of Magistrates. —[1] When 
the Insolvency Court, under S. 70, Provincial 
Insolvency Act, makes a complaint to a Cri¬ 
minal Court, such Criminal Court does not 
derive its jurisdiction to try the offence from 
the Insolvency Court but from the Criminal 
Procedure Code. In determining whether 
particular Magistrate has jurisdiction to try 
offence about which complaint is laid before 
him, Court lias to be guided entirely by pro¬ 
visions of Criminal Procedure Code. Com¬ 
plaint must be made to nearest First Class 
Magistrate having jurisdiction. When a mort¬ 
gage deed is executed at A with intent to 
defraud creditors at B and the consequence of 
diminution of the sum available for division 
among the creditors actually ensues from it, 
the Court at B will have jurisdiction to try 
the offence. 1933 Nag 33 (33, 34, 35) [AIR 
V 20] : 34 Cri L Jour 1038. 

4. Notice to debtor.—[1] Under S. 70, as 
amended by Act IX of 1926, it is not obli¬ 


gatory on Insolvency Judge to give notice 
to insolvent before holding that there are 
pnma facie grounds for enquiry into offence 
under S. 69 against insolvent. Amended sec¬ 
tion leaves it to discretion of Judge even to 
hold preliminary enquiry into matter. 1936 

Lah 871 (872) [AIR V 23]. 

5. Procedure.—[1] It would be an assist¬ 
ance to Judges dealing with offences under 
the Insolvency Act to frame the charges 
strictly in the language of the section, which 
defines the offence, together with the parti¬ 
culars of the conduct of the insolvent relied 
up 9 n to establish the charges, just as is done 
in a formal charge of an offence, particularly 
an offence of embezzlement or falsification of 
books under the Penal Code. 1927 All 352 
(352) [AIR V 14] (DB). 

[2] The elements of offences contemplated 
by S. 69 (a) and S. 69 (b) are not the same and 
the Court cannot convict a person under 
S. 99 (a) as prejudice will be caused thereby 
to him. 1934 Cal 409 (410) [AIR V 21] : 61 
Cal 537 • 35 Cri L Jour 637 (DB). 

[3] On a proper interpretation of Ss. 69 and 
70 it should be held that although a debtor 
may commit offences mentioned in S. 69 prior 
to the order of adjudication, it is not permis¬ 
sible for the insolvency Court to make a com¬ 
plaint against him regarding such ofFences 
until the debtor becomes an insolvent by the 
order of adjudication. 1959 Cal 74 (Pr 5) 
[AIR V 46 C 20] : 1959 Cri L Jour 41 (DB). 

[4] Proceedings under S. 69, cannot be 
taken after a petition for adjudication has 
been dismissed and it is known that the alleg¬ 
ed debtor is not going to be made insolvent at 
all. An order to prosecute passed under those 
circumstances is entirely ultra vires . 1931 Cal 
508 (510) [AIR V 18] : 58 Cal 334 (DB). 

[5] Official receiver is merely an ordinary 
litigant who may be entitled to move the 
Court in the usual manner that is, by presen¬ 
tation of a proper application which is to be 
heard in the presence of the parties and pro¬ 
ceedings taken in his absence by the Court 
must be set aside on the proper application 
before the Court. 1929 Lah 805 (806) [AIR 
V 16]. 

6. Appeal.—[1] Order passed by Insol¬ 
vency Judge under S. 70 recording finding 
that there are prima facie grounds for inquiry 
into offence referred t'o in S. 69 and appear¬ 
ing to have been committed by insolvents and 
making complaint of offence in writing to 
Magistrate of competent jurisdiction is ap¬ 
pealable. 1936 Lah 871 (871) [AIR V 23]. 

[2] Right to appeal from order of prosecu¬ 
tion under S. 70 arises only when finding is 
completed by forwarding of complaint. (*39) 

1939 Nag L Jour 495 (495). 
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Vl. Criminal liability after discharge or composition. . 

~ Where' an insolvent has been guilty of any of the offences specified in 
•section 69, he shall not be exempt from being proceeded against therefor by 
reason that he has obtained his discharge or that a composition or scheme of 
Arrangement has been accepted or approved. 

‘ - ■ {P. T, I., 1909 — S. 105.] 


72 . Undischarged insolvent obtaining credit. 

(1) An undischarged insolvent obtaining credit to the extent of fifty rupees 
or upwards from any person without informing such person that he is an 
“undischarged insolvent shall, on conviction by a Magistrate, be punishable 
with imprisonment for a term which may extend to six months, or with fine 
or with both. 

^ A 

{2) Where the Court has reason to believe that an undischarged insolvent 
has committed the offence referred to in sub-section (l), the Court, after 
making any preliminary inquiry that may be necessary, may send the case for 
trial to the nearest Magistrate of the first class, and may send the accused in 
-custody or take sufficient security for his appearance before such Magistrate ; 
and may bind over any person to appear and give evidence on such trial. 

[P. I., 1907 — S. 53 ; P. T. I., 1909 - S. 102.] 


Section 70 — Note 6 (contd.) 

[3] Where creditor’s application to prose¬ 
cute. insolvent for offence under S. 69 has 
been rejected, he has no right to appeal 
against order, as he is not person aggrieved 
by the decision of the Judge. 1933 Nag 9 (10) 
[AIR V 20] : 28 Nag L R 286 * 1937 Lah 432 
(432) [AIR V 24] * 1937 Rang 472 (472) [AIR 

V 24]: 1937 Rang L R 204* 1930 Sind 2 (2, 4) 
r AIR V 17] (DB). 

But see 1932 Oudh 61 (62) [AIR V 19].] 

[A] Neither a creditor nor the Official Re¬ 
ceiver is a “person aggrieved” k by a decision 
of the Insolvency Court declining to make a 
complaint against a debtor under S. 70 and 
has no right of appeal under S. 75 (1). The 
'case of a debtor against whom a complaint is 
made under S. 70 of the Act might stand on a 
different footing. 1951 Mad 935 (Prs 2, 5) [AIR 

V 38 C 330] : I L R (1952) Mad 82 (FB). 

[5] Small Cause Court with insolvency 
jurisdiction refusing to proceed under S. 09— 
Small Cause Court being subordinate to 
District Court, under S. 3 (2) appeal under 
S. 75 (1) and not revision lies from its order. 
1937 Oudh 247 (248) [AIR V 24]. 

[0] No appeal lies from order of an Insol¬ 
vency Court refusing to convict an insolvent 
for an offence under S. 69.1932 All 4 (5) [AIR 
V19] (DB). . f 

17] Where a District Judge, sitting in insol¬ 
vency, has made a preliminary enquiry and 
consequent on that, a complaint to the Magis¬ 
trate, so that the Magistrate should deal with 
it under S. 69 of the Act, no appeal lies. It is 
really an attempt to appeal against an order 
of the District Judge, sitting in insolvency 
made under S. 70. If there is any appeal 
against such an o^der. it must be under S. 75, 
sub*-s. (3) of the Act, and only by leave of 
either the District Court or the High Court 
,and a very strong ca^e will be needed to 
Justify the granting of such leave because it 
would be tantamount, to stopping the pro¬ 
ceedings under S. 69 and S. 70 in limine and 
before the facts have been fully enquired into 

ia&Ki 





by a Magistrate. Where no such leave has 
been obtained, the appeal is incompetent, nor 
does an appeal lie from the order under 
S. 470-B, Criminal P. C. 1939 Cal 204 (204, 
205) [AIR V 26] : I L R (1938) 2 Cal 478 : 40 
Cri L Jour 335 (DB). 

[8] Sessions Judge is not prohibited from 
hearing an appeal from a conviction by a 
Magistrate in a case where as an Insolvency 
Judge, on the application of a creditor, he 
allowed the prosecution to proceed. 1923 All 
193 (193) [AIR V 10] : 24 Cri L Jour 144. 

7. Revision.—[1] No revision lies against 
order of Judge exercising insolvency jurisdic¬ 
tion refusing to take proceedings against 
insolvent under S. 69 on application of cre¬ 
ditor, inasmuch as order in question is ap¬ 
pealable to District Court under S. 75 (1). 
(’37) 1937 Oudh W N 702 (704) (DB). 


Section 71 — Note 1 

[1] Section 71 provides for the criminal 
liability of the insolvent after his discharge 
but only for the offences under S. 69 and 
not for the offence specified in S. 72. 1934 Cal 
764 (704) [AIR V 21] : 61 Cal 005 (DB)* 1932 
Nag 17 (18) [AIR V 19] : 27 Nag L R 304. 


Section 72 — Note 1 

[1] Questions to be considered under S. 72(1) 
e : (a) Is opponent an undischarged insoU 
>nt; (b) Did he obtain credit of Rs. 50 or 
>wards ? (c) Did he inform person from 
horn he obtained credit that he was undis- 
larged insolvent ? 1928 Sind 114 (\.15) [AIR 

151 . OQ T P ft*} 


[2] The Insolvency Acts render the very 
person who obtains credit liable to be prose¬ 
cuted; and it is immaterial if he obtains such 
credit solely on his own behalf or on behalf 
of himself and another person or if he joins 
another person and both together obtain such 
credit. The fact that the words “either alone 
or jointly with any other person” have not 
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73 . .Disqualifications of insolvent. 

(1) Where a debtor is adjudged or re-adjudged insolvent under this Act, he- 
shall, subject to the provisions of this section, be disqualified from— 

(a) being appointed or acting as a Magistrate ; 

(b) being elected to any office of any local authority where the appointment 

to such office is by election or holding or exercising any such office to- 
which no salary is attached ; and 

(c) being elected or sitting or voting as member of any local authority. 

(2) The disqualifications which an insolvent is subject to under this section 
shall be removed, and shall cease if— 

(a) the order of adjudication is annulled under section 35, or 

an order of discharge, whether absolute or 
conditional, with a certificate that his insolvency was caused by 
misfortune without any misconduct on his part. 

(3) The Court may grant or refuse such certificate a it thinks fit, but any 
order of refusal shall be subject to appeal. 

[P.T.I., 1909 —S. 103A.] 


Section 72 — Note 1 (contd.) 
been re-produced in S. 72 does not limit the 
scope of that section, but, if at all, it is in¬ 
tended to expand its scope. 1928 Sind 114 
(110) [AIR V 15j : 23 Sind L R 63. 

[3] Section 72 lays down the only mode by 
which a person accused of an offence under 
the first sub-section may be proceeded against, 
that is, by the method laid down in sub-s. (2). 
Both clauses of S 72 should be read together 
and no prosecution under the first clause can 
be initiated without the Insolvency Court 
sending the case for trial to the nearest Magis¬ 
trate of the First Class. 1927 Cal 149(150, 

155) [A I R V 14] : 53 Cal 929 : 27 Cri L Jour 
1208 (SB). 

[4] Order under S. 72 (2) can be made only 
at some time prior to the date of discharge of 
insolvent and during insolvency. Court has 
no jurisdiction to pass order under S. 72 (2) 
against discharged insolvent who obtained 
credit during his insolvency but before his 
discharge. 1934 Cal 764 (764) [AIR V 21] : 61 
Cal 605 (DB). 

[5] After insolvent has been discharged, no 
action can be taken against him under S. 72 
in respect of offence referred to in that section 
committed before order of discharge. Remedy 
of aggrieved party in such case is to proceed 
against insolvent in ordinary course of law. 
1932 Nag 17 (18) [AIR V 19]:27 Nag L R 304. 

[6] Insolvency Court prosecutes undis¬ 
charged insolvent under S. 72 (2) — Before 
dismissal of his appeal against prosecution 
insolvent obtains discharge — Discharge can¬ 
not render proceedings against insolvent void. 

1941 Mad 285 (280, 287) [AIR V 28]. 

[7] Under S. 72 (2). there is power given to 
Court on being satisfied that offence of kind 
contemplated had been committed to send 
case to Magistrate. This power is conferred, 
not in the interests of this or that party, but in 
order that Court may prevent offence against 
insolvency law. There can be no question of 
bar of res .judicata operating against Court. 


The Insolvency Court can, therefore, consider 
a decision of its own not to prosecute in the 
light of a second application from the credi¬ 
tor, although the Court will not ordinarily 
prosecute on the strength of information ofr 
which it has previously declined to act. 1941 
Mad 285 (286) [AIR V 28]. 

[8] The only person who can appeal against 
an order under S. 72 is the debtor himself in 
the case where his prosecution has been 
ordered. An order by an Insolvency Court 
refusing to take proceedings against an undis¬ 
charged insolvent obtaining credit without 
disclosing the fact is therefore final. 1933 Nag 
9 (10) [AIR V 20] : 28 Nag L R 280. 

[9] Provisions of S. 72 (2) are analogous to 
S. 476, Criminal P. C., and Insolvency Courts 
should ordinarily give notice to insolvent 
before directing his prosecution. 1941 Mad; 
285 (285) [AIR V 28]. 


Section 73 — Note 1 

[1] “Undischarged insolvent” in S. 55*. 
Madras Local Boards Act, 1920, is not con¬ 
trolled by S. 73.1941 Mad 22 (23) [AIR V 28], 

[2] Where under S. 73, a candidate is not 
eligible for municipal elections, not having 
applied for a certificate that his insolvency 
was not due to any misconduct on his part,, 
but was due to misfortune, the fact that since 
the election he has obtained the necessary 
certificate and has got rid of his disqualifica¬ 
tion does not help him as the provisions of 
the law must be strictly followed. The dis¬ 
qualification mentioned in S.-73, Provincial 
Insolvency Act is a disqualification under 
S. 15, Bombay District Municipal Act and 
applies to candidates for election to a muni¬ 
cipal council. 1933 Sind 416 (417) [AIR V 20]- 
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PART V 

SUMMARY ADMINISTRATION 


74 , Summary administration. 

When a petition is presented by or against a debtor, if the Court is satisfied 
by affidavit or otherwise that the property of the debtor is not likely to exceed 
in value five hundred rupees, the Court may make an order that the debtor’s 
estate bq administered in a summary manner, and thereupon the provisions of 
this Act shall be subject to the following modifications, namely :— 

(%) unless the Court otherwise directs, no notice required under this Act 
shall be published in the Official Gazette ; 

(it) on the admission of a petition by a debtor, the property of the debtor 
shall vest in the Court as a receiver ; 

(Hi) at the hearing of the petition, the Court shall inquire into the debts and 
assets of the debtor and determine the same by order in writing, and it 
shall not be necessary to frame a schedule under the provisions of 

section 33 ; 

(iv) the property of the debtor shall be realised with all reasonable despatch 
and thereafter, when practicable, distributed in a single dividend ; 

(v) the debtor shall apply for his discharge within six months from the date 

of adjudication; and 

(vi) such other modifications as may be prescribed with the view of saving 
expense and simplifying procedure : 

Provided that the Court may at any time direct that the ordinary procedure 
provided for in this Act shall be followed in regard to the debtor's estate, and 
thereafter the Act shall have effect accordingly. 

[P. I., 1907—S. 48; P.T.I., 1909—S. 106.] 




STATE AMENDMENTS 

PUNJAB 

In section 74, for the words “five hundred rupees*’ the words “two thousand rupees” shall 
be substituted — Punj. Act VII of 1934, S. 4 [19-4-1935], 

UTTAR PRADESH 

In its application to the State of Uttar Pradesh, in section 74 for the words “five hundred 
rupees” substitute the words “one thousand rupees”. 

— U. P. Act XXIV of 1954, S. 2 & Sch. [30-11-1954], 


Section 74 


— Note 1 

[1] Where Judge of Insolvency Court 
passes order that there should be summary 
administration of estate it is incumbent upon 
him when he makes order of adjudication to 
determine by order in writing debts of insol¬ 
vent. 1942 All 344 (346) [A I R V 29] : I L R 
(1942) All 848 (DB). 

[2] In summary administration, it is for 
Judge to enquire into debts and assets and to 
determine same by order in writing and to 
distribute property in single dividend and he 
cannot transfer petition to an official receiver 

for; disposal. (*37) 1937 Mad W N 1160 (1161) 
(DB). v-1 - ’ j ' • 

[3] In a case of summary proceedings under 
S. 74, there iff no need for the creditor to 
prove* his debt. 1950 Mad 580 (581) [A I R 
V 43 C 179>>: 

[4] There is nothing in S. 74 which pre¬ 
vents any creditor from coming before the 
Court at any time beforte the single dividend 
under cl. 4 is -distributed: and proving his 
claim to a share in the amount realised. (*37) 

;Mad W N 1160 (1161) (DB). 

1 A creditor todio fails to appear and 



object to the omission of his name and debt 
in the schedule of creditors framed by the 
Insolvency Court in summary proceedings 
under S. 74 is not entitled to file an execution 
petition for the arrest of the debtor in cases 
where the Court frames a schedule, distributes 
the assets and grants discharge to the insol¬ 
vent since that would amount to trying to 
undo what has been done by the Court; but 
in cases where the adjudication itself is an¬ 
nulled without the Court framing a schedule 
of creditors and the proceedings are dropped 
midstream without completion, the creditor 
is competent to file an execution petition, for 
the arrest of the judgment-debtor. 1956 Mad 
580 (582) [AIR V 43 C 179J. 

[6] In a summary administration, the pro¬ 
perty of the debtor vests in the Court as a 
Receiver on the date of the admission of the 
insolvency petition under S. 74 (2) of the Act 
in the same manner as property vests in the 
Court or Receiver under S. 28 (2) on an 
adjudication. 1956 Andh Pra 243 (246) [(S) 
AIR V 43 C 09]: ILR (1950) Andh 230 (FB).- 

[7J Under S. 74 (ii), when the property is 
vested in the Court, as receiver, it holds it, 


.y x*.:.* 
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PART VI 

„ Appeals 

75, Appeals. 

(1) The debtor, any creditor, the receiver or any other person aggrieved by 
a decision come to or an order made in the exercise of insolvency jurisdiction 
oy a Court subordinate to a District Court may appeal to the District Court 
and the order of the District Court upon such appeal shall be final : 

Provided that tne High Court, for the purpose of satisfying itself that an 
oiaer made in any appeal decided by the District Court was according to law 
may cad for the case and pass such order with respect thereto as it thinks fit : 

1 lovided, further, that any such person aggrieved by a decision of the 
District Court on appeal from a decision of a subordinate Court under 
section 4 may appeal to the High Court on any of the grounds mentioned in 
sub-section (l) of section 100 of the Code of Civil Procedure, 190S. 

(2) Any such peison aggrieved oy any such decision or order of a District 
Couit as is specified in Schedule I, come to or made otherwise than in appeal 
liom a,i oraer made by a subordinate Court, may appeal to the High Court. 

(3) Any such person aggrieved by any other order made by a District Court 
otherwise than in -appeal from an order made by a subordinate Court may 
appeal to the Hign Court by leave of the District Court or of the High Court. 

(4) periods of limitation for appeals to the District Court and to the 

Iiign Couit under this section shall be thirty days and ninety days 
respectively. 7 ’ 

[P. I., 1907—S. 46; P.T.I., 1909—S. 8 (2) (b).] 


Section 74 — Note I (contd.) 
not as interim receiver, but as a full receiver 
in the sense in which the term is used in 
S. 28 (2). Such property cannot be the subject 
of execution sale but if a sale takes nlace, 
the purchaser in good faith is entitled to 
retain the property and the creditors of the 
insolvent are entitled only to the sale pro- 
ceeds of that as assets for distribution among 
them. 1927 Mad 988 (983, 984) [A I R V 14] * 
1956 Andh 243 (246) [(S) AIR V 43 C 691:ILR 
(1956) Andh 230 (FB). (Where property vested 
in Insolvency Court under S. 74 (2) is sold in 
execution sale by another Court, bona fide 
purchasers are protected under S. 51 (3) and 
creditors are entitled only to sale proceeds for 
distribution among them.) 

[8] The Act nowhere prohibits a debtor 
who is not possessed of substantial assets from 
applying to be adjudged an insolvent. Sec¬ 
tion 74 provides that where the debtor’s pro¬ 
perty is not likely to exceed the value of 
Rs. 500 summary administration of the 
debtor’s estate may be ordered bv the Insol¬ 
vency Court. 1957 Andh Pra 375 (370) [A I R 
V 44 C 119]. 

[9] Insolvency Court has no jurisdiction to 
stay execution proceedings elsewhere. (’36) 63 

Cal 535 (536) (DB). 


SECTION 75 — SYNOPSIS 

1. Applicability and scope. 

2. Who may appeal. 

3. “Order of Court subordinate to District 

Court.” 


4. “Order of District Court upon such ap- 

peal shall be final.” 

5. Section 75 (I)—Proviso 1 — Powers of 

revision. 

6. Section 75 (1) — Proviso 2 — Second 

appeal. 

17. Section 75 (2)—Orders of District Court 
specified in Schedule I made other¬ 
wise than in appeal. 

8. Section 75 (3)—Orders appealable with 

leave of Court. 

9. Appeal to Privy Council and Supreme 

Court. 

10. Parties. 

11. Procedure. 

12. Limitation. 

1. Applicability and scope. — [1] In the 
matter of appeals in insolvency cases, the 
Pligh Court must be governed by S. 75 (1) of 
the Provincial Insolvency Act. It must not 
look to the Civil Procedure Code. 1946 Nag 
42 (43) [AIR V 33 C 11] : ILR.(1945) Nag 719 
(DB). 

[2 When right of appeal is expressly regu* 
lated by S. 75, it should not be taken to be 
governed by provisions of Order 47, Rule 7 
Civil Procedure Code. 1937 Lah 568 (569) 
[AIR V 24] *1955 Trav-Co 49 (Pr 10) [ (S) 
A I R V 42 C 22] : I L R.(1954) Trav-Co 1042 
(DB). (AIR 1935 Pat 177, Not Foil.) 

[3] Section 75 overrides Order 47, Rule 7, 
Civil Procedure Code. 1941 Mad 588- (589) 
[AIR V 28]. 
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Section 75 — Note 1 fcontdj { 

,[4} T?he District Judge as an appellate 
Court in insolvency jurisdiction can exercise 
the same powers under Civil Procedure Code 
which he would,exercise ordinarily. He also 
can grant a review. The High Court will be 
guided by the procedure laid down in Civil 
Procedure Code in dealing with an appeal 
preferred under S. 75 (3) of the Provincial In¬ 
solvency Act, from an order of the District 
Judge granting review of judgment in an 
appeal, and it will not intertere with the 
order under appeal unless it is one to which 
objection could be taken under the provi¬ 
sions of R. 7, O. 47 Civil P. C. 1922 All 206 
(207) [AIR V 9] : 44 All 605 (DB). 

[5] An order dismissing an application for 
review of an earlier conditional order allow¬ 
ing the insolvents’ praver for an order of dis¬ 
charge is not appealable. 1960 Ker 146'(Pr 1) 
[AIR V 47 C 08] (DB). 

[0] Court may record a finding under S. 70 
and make a complaint—Right to appeal arises 
when finding is completed by forwarding of 
complaint. (’39) 1939 Nag L Jour 495 (495). 

[7] No appeal lies from an order rejecting 
an application made by the receiver in insol¬ 
vency praying that certain mortgaged pro¬ 
perties which are in the custody of the Court, 
through a receiver appointed by Court, be 
made over to the receiver in insolvency. 1935 
Cal 460 (401) [AIR V 22] : 62 Cal 483 (DB). 

[8] Person aggrieved on a preliminary deci¬ 
sion as to jurisdiction may appeal even 
though final order of adjudication has been 
passed—Adjudication order becomes nullity 
if it is decided that proceedings were without 

jurisdiction. 1940 Cal 244 (246) [AIR V 27] : 
ILR (1940) 1 Cal 344 (DB). . 

[9] “Decision” on S. 75 (1) has no technical 
or artificial meaning. It is to be interpreted in 

ordinary and natural meaning. It means 
decision whether it is final or otherwise. 1946 
Nag 42 (44, 45) [AIR ,V 33 C 11] : ILR (1945) 
Nag 719 (DB). 

[10] The word ‘decision’ occurring in S. 75 
(Income to by Insolvency Court in exercise 
of its insolvency jurisdiction, means a deci¬ 
sion whether it is final or otherwise. Accor¬ 
dingly, an order passed by the Insolvency 
Judge deciding questions arising on the merits 
of an application under S. 4 of the Act is 
appealable. 1952 Punj 49 (Prs 7, 9) [AIR 
V 39] : I L R (1951) Punj 313. 

[11] Section 75 of the Act enables “any 
person aggrieved by a decision come to or an 
oi;der made in the exercise of the Insolvency 
Jurisdiction” to prefer an appeal. The right 
of appeal is substantive and when by the Act 
it is allowed with respect to “any” decision 
or order, the right cannot be taken away or 
curtailed by the restrictive provisions of the 
Code of Civil Procedure. Hence, an order re¬ 
jecting an application filed under O. 22, R. 3, 
Civil P. C.» for the Respondents 1 and 2 being 
brought On record in place of a deceased 
Petitioner in an Insolvency case is appealable. 
1955 Mys 97 (Prs 1, 3) [AIR V 42. C 31] : ILR 

^mmMys 330; • > 

Section 5 cannot override the provi¬ 


sions of S. 75 in so far as the latter section 
confers a right of appeal in any instance. It is 
not permissible to read the provisions of S. 75 
with a further modification that the provi¬ 
sions are subject to the provisions of the Civil 
Procedure Code in regard to appeals. 1948 
Mad 520 (Pr 3) [AIR V 35 C 258] : ILR (1949) 
Mad 106 (DB). 

113] There is no provision in the Provincial 
Insolvency Act for a cross-objection to be 
filed within 30 days after service of notice as 
under O. 41, R. 22 and there is nothing in 
the Provincial Insolvency Act making the 
provisions of Order 41, Rule 22 applicable to 
an appeal under S. 75. 1954 All 419 (Pr 5) 
[AIR V 41 C 172] (DB). 

[14] An order appointing an interim recei¬ 
ver affects the rights of the parties inasmuch 
as the receiver would be under the order 
entitled to take over possession of certain 
properties and to realise rent therefrom. Such 
an order can hardly be said to relate to the 
procedure of the Court and therefore is ap¬ 
pealable. 1955 Ajmer 26 (Pr 2) [AIR V 42 
C 28]. 

Betrospective Operation 

[15] Where a receiver took action which 
gave rise to a question of title wherein certain 
property was still the property of the insol¬ 
vent or had been a subject of a valid aliena¬ 
tion before the coming into force of the pre¬ 
sent Act and the decision was pronounced by 
the District Court after the coming into force 
of the Act —Held that the appeal lay under the 
present Act at the instance of the creditor 
who was affected by the decision as a matter 
of right. 1922 All 196 (197) [AIR V 9] : 44 
All 7l (DB). 

[16] Rule laid down in S. 46 of the Act of 
1907 disallowing appeal against an order re¬ 
fusing a set-off except with the permission of 
the District Court or the High Court, had no 
application where the insolvency proceedings 
commenced before that Act came into force 
and the right of appeal in such cases was 
regulated by S. 353, Civil P. C. of 1882. (’ll) 
21 Mad L Jour 764 (765) (DB). 

2. Who may appeal .—Person aggrieved — 
[1] Section provides that a debtor, a creditor 
or a receiver or any person feeling aggrieved 
by the order of insolvency Court can prefer 
an appeal against such orders. The words of 
the section are very wide. 1952 Hyd 80 (Pr 8) 
[A I R V 39] : ILR (1952) Hyd 190 (FB)* 1951 
Mad 935 (Pr 2) [AIR V 38 C 330] : ILR (1952) 
Mad 82 (FB). (Thus, under S. 75 (1) the only 
person entitled to appeal is a person aggrie¬ 
ved” by the decision or order of the Court.) 

[2] The words ‘person aggrieved’ do not 
really mean a man who is disappointed of a 
benefit which he might have received if some 
other order had been made. A ‘person aggrieved* 
must be a man who has suffered a legal grie¬ 
vance, or against whom a decision has been 
ronounced which has wrongfully deprived 
im of something, or wrongfully refused him 
something or wrongfully affected his title to 
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Section 75 — Note 2 (contd.) 
something. 1946 Nag 24 (26) [AIR V 33 C 7] • 
ILR (1945) Nag 826 (DB) * 1951 Mad 935 
(Pr 3) [AIR V 38 C 330] : ILR (1952) Mad 82 
(FB) * 1942 Bom 27 (28) [A I R V 29] : ILR 
(1942) Bom 67 : 43 Cri L Jour 360 (DB)*1942 
Cal 241 (242) [AIR V 29] : ILR (1942) 1 Cal 
427 (DB)*1937 Rang 472 (472, 473) [A I R V 
24] : 1937 Rang L R 264*1935 Lah 818 (820) 
[AIR V 22] * 1931 Lah 588 U) (580) [A I R V 
18] * 1919 All 284 (285) 'A 1 R V 6] : 41 All 
243 (DB)*1960 Punj 202 (Pr 9' [AIR V 47 C 
68] : I L R (I9o9) Punj 647 : 1960 Cri L Tour 
509 (DB). (AIR 1951 Mad 935 (FB), Eel. on.) 
*1951 Mad 935 (Pr 2) [AIR V 38 C 330] • 
ILR (1952) Mad 82 (FB). J 

[3] Not every person who has suffered some 
disappointment or whose expectations have 
not been realised as a result of the decision or 
order of an insolvency Court can claim to be 
an aggrieved person. 1951 Mad 935 (Pr 3) 
LAIR V 38 C 330] : ILR (1952) Mad 82 (FB). 

[4] ‘'Any such person aggrieved” mean any 
PP C °" ^grieved having regard to wording 
ot 3. / 5, sub-section (1). 1941 Rang 24(25) 
[AIR V 28] : 1940 Rang L R 643 (DB). 

[5] “Any such person” include those per¬ 
sons in first sub-section of the section 1938 
Pat 471 (472) [AIR V 25] : 17 Pat 201 (DB) 

[6] “Aggrieved by a decision” must be read 
as qualifying all persons who are entitled to 
appeal. They cannot be read as qualifying 
only the words “any other person” preceding 
them. 1942 Bom 27 (28) [AIR V 29] : I L R 
(1942) Bom 07 : 43 Cri L Jour 360 (DB)*1937 
Oudh 450 (451) [AIR V 24] (DB). 

J-7J Th ? wording of S. 75 (1), first paragraph 
admits of but one construction, namely that 
the clause “aggrieved,” etc., qualifies all the 
tour categories of persons mentioned there 
1951 Nag 281 (Pr 7) [A 1 R V 38 C 79] : I L R 
(1950) Nag 347 (DB). (A I R 1942 Bom 27 
AIR 1937 Rang 472, AIR 1942 Cal 241, A I R 
1940 Cal 244, AIR 1941 Lah 243, AIR 1935 
Mad 107, AIR 1933 Nag 9, A I R 1946 Nag 24 
and AIR 1926 Mad 556 (FB), Foil.) 

[8] When S. 75(1) speaks of “aggrieved by 
a decision and so forth, it contemplates an 
immediate injury and not a contingent injury 
which may never materialise. 1951 Nag 281 
(Pr 10) [AIR V 38 C 79] : ILR (1950) Nag 347 
(DB). (A I R 1924 Mad 163, Not Foil ■ AIR 
1942 Cal 241, Foil.) ’ 

Person aggrieved — Debtor 

[9-10J Debtor can appeal only if he is ag¬ 
grieved. 1942 Cal 241 (242) [AIR V 29] : ILR 
(1942) 1 Cal 427 (DB). 

[11J Insolvent has right of appeal under 
Act V of 1920. 1929 Lah 022 (622) [A I R 
V 16]. 

L12] Where the receiver has done an act, 

that is to say, has decided that a certain debt 

is due by the insolvent, such a decision would 

undoubtedly aggrieve the insolvent and under 

S. 22 (old Act) the insolvent has a right of 

appeal. 1921 Sind 36 (37) [AIR V 8j : 15 Sind 
L R 28. 

[13) Under S. 75 the insolvent h as no right 
or appeal against an order including a credi¬ 


tor in the list of scheduled creditors. On the 
passing of the vesting order in insolvency, 
the insolvent loses all right, title or interest 
in his property. He is, therefore, represented 
for all purposes (except for purposes of com¬ 
positions and schemes of arrangement) by the 
receiver. 1951 Nag 281 (Prs 1, 5, 10, 12) 
LAIR V 38 C 79] : ILR (1950; Nag 347 (DB). 

[See also 1924 Mad 163 (164) [A I R V 111 : 
47 Mad 120 (DB). (When claim of creditor 
is wrongly admitted the insolvent is the per- 
son aggrieved and can appeal.)] 

[14]^ Certain debt declared proved by Dis- 

trict Court—Debtor may appeal to High Court. 

1938 Pat 471 (472) [A I R V 25] : 17 Pat 201 
(DB). 

[151 Insolvent whose estate has vested in 
the official receiver is not entitled to appeal 
as an “aggrieved person”. 1935 Mad 107(107) 
[AIR V 22] (DB)*1919 All 284 (285) [A I R V 

: All 243 (DB). (Sale of property con¬ 

firmed by District Judge — Insolvent is not 
person aggrieved.) 

[16] Application by receiver for stay of sale 
rejected by executing Court — Appeal against 
order by judgment-debtor, and not by re- 

OnTfAIRV^T 61611 ^ 1930 Lah 970 ( 970 > 

[17] Under S. 7 d read with S. 28, an insol¬ 
vent cannot be said to be a person aggrieved 
by an order directing sale of property alleg- 
mg R to belong to him and hence he has no 
yskj $-WPf al - 19 ^5 Pat 503 (Pr 3) [A I R V 

AT'FimO i9 ^ 9 Mad 550 (FB) and 

AIR 1919 All 284, Pel . on.) 

[18] If there is a flagrant case of a sale by 
the receiver for a gross undervalue, if a sale 
or lease is granted secretly and without public 
notice for wholly inadequate price or rental or 
it the sale or lease is granted in favour of a 
benamidar or a person in whom the receiver 
is personally interested without disclosing that 
tact to the Court, if property on which there 
is no subsisting encumbrance is sold for an 
undervalue as if it were subject to an encum¬ 
brance, if the property is so incorrectly des¬ 
cribed as to mislead purchasers into thinking 
that its value is negligible when in fact it is 
valuable in cases like these the insolvent is 
an aggrieved person’ and would have a remedy 
by way of an application under S. 68 and an 
appeal under S. 75. 1950 Mad 492 (Pr 25) 
[AIR V 37 C 212] : I L R (1951) Mad 77 (FB). 
(AIR 1926 Mad 550 (FB), Overruled.) 

[I- 9 ] Where an insolvent is impleaded in his 
individual capacity as a party to proceed¬ 
ings initiated by the opposite party — the in- . 
solvent’s estate being represented by the Offi¬ 
cial Receiver—and an order is passed against 
the insolvent personally and not against his 
estate, he will be deemed to be a person 
aggrieved within the meaning of S. 75. 1952 
All 356 (Pr 10) [AIR V 39] (DB). 

[20] Adjudication annulled — Insolvent’s 
properties vested in Official Receiver under 
S. 37 Execution against insolvent—Insolvent 
made party along with Official Receiver—Order 
in execution—Insolvent has right of appeal- 
1949 Mad 91 (Pr 10) [AIR V 36 C 38] (DB). 
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[21] An insolvent has a right of appeal 
similar to that provided by S. 470-B, Cri¬ 
minal P. C., against order of Court direct¬ 
ing prosecution. 1941 Mad 285 (285) [AIR 
V *28]. 

Person aggrieved—Creditor 

[22] Unless creditor is aggrieved by order 
of Insolvency Judge, there is no appeal under 
S. 75. 1937 Rang 472 (473) [AIR V 24] : 1937 
Rang L R 264 * 1937 Lah 2 (3) [A I R V 24], 
(Creditor aggrieved can appeal.)* 1933 Nag 9 
(10) [AIR V 20] : 28 Nag L R 286 * 1925 All 
549 (550) [AIR V 12] : 47 All 849 (DB). (Cre¬ 
ditor held person aggrieved.) * 1920 Nag 25 

(25) [AIR V 7]. (Creditor is not so aggrieved 
if the order merely holds that there is no prima 
facie case against the insolvent.) 

[23] A creditor who is allowed to intervene 
in insolvency proceeding, even if his debts 
have not been proved before Court, is a per¬ 
son aggrieved and has a right of appeal. 1933 
Cal 151 (152) [AIR V 20] (DB). 

. [24] Creditor is not an aggrieved person— 
Aggrieved person is one with grievance-in¬ 
law. Creditors have no legal interest in or right 
to represent the insolvent's estate. Creditor 
can interfere only through receiver and 
wheie he is not a proper party he has no right 
of appeal except for costs which ought not to 
be ordered against him. (Case under old law.) 

1917 All 160 (161, 102) [AIR V 4] : 39 All 152 
(DB). 

[25] On refusal by the official receiver to 
file an appeal in a litigation to which the 
creditors are not parties, it is not open to them 
to file an appeal independently of him. In the 
absence of a provision similar to S. 75, 
Provincial Insolvency Act, it is not possible 
to confer a right of appeal in such a case by 
the analogy of S. 75. 1941 Mad 577 (578) 
[AIR V 28] * 1934 Mad 360 (363). [AIR V 21]: 
57 Mad 670 (DB). (Creditor who was not 
party to suit cannot appeal.) 

[26] A creditor or receiver who is under the 
provision ot the Act empowered to make 
and who makes an application to the insol¬ 
vency Court for a relief or who is brought 
before the Court to submit to its decision is, if 
the decision goes against him, thereby an 
‘aggrieved person’. 1951 Mad 935 vPr 3) [AIR 
V 38 C 330]: ILR (1952) Mad 82 (FB). 

[27] An appeal lies on dismissal of a peti¬ 
tion in the lower Court filed by the creditor 
for invoking the insolvency jurisdiction of 
that Court. 1952 Hyd 80 (Pr 8) [AIR V 39] : 
ILR (1952) Hyd 190 iFB). 

[28] Order in insolvency proceedings — 
Appeal against such order by a creditor who 
was a stranger to such proceeding but is 
aggrieved by the order is maintainable, 1932 
Mad 102 (102) [AIR V 19] : 55 Mad 313 (DB). 

[29] Individual creditor can always appeal 
whether official receiver appeals or not and 
whether appellant’s interests are or are not 
homogeneous with those of other creditors. 
Where his interests are homogeneous with 
others his petition, however, should be a 
representative petition on behalf of all the 
creditors. The fact that the appellant was 


not a party in his individual capacity to the 
original petition does not preclude him from 
appealing as he should then be deemed 
as "represented by official receiver. 1920 Mad 
801 (802, 803) [AIR V 13] : 49 Mad 794 (DB) 
*1937 Lah 757 (757) [AIR V 24]. (One credi¬ 
tor is entitled to appeal against an order which 
affects him along with other creditors and 
under S. 75, it is not necessary that such a 
creditor alone should be affected by the order 
appealed against and not jointly with other 
creditors.) 

[30] Adjudication annulled — Creditor ten¬ 
dering proof can appeal. 1927 Mad 175 (170) 
[AIR V 14] (DB). 

[31] Creditor has a right to appeal from 
order under S. 53. 1938 Mad 370 (371) [A I R 
V 25]*1920 Mad 917 (918) [A I R V 7] (DB) 
(But creditor will not be entitled to conduct 

roceedings in pursuance of order of remand 
y appellate Court.) 

[32] The creditors have locus standi to 
maintain an appeal against an order refusing 
to annul mortgage by insolvent on an appli¬ 
cation by the receiver. In such a case the 
burden lies on the creditors to prove that the 
transaction in question was not made in good 
faith or for valuable consideration. 1934 Lah 
968 (968) [AIR V 21]. 

;But see 1921 Lah 81 (82) [AIR V 8].] 

33] A creditor has a right of appeal fiom 
an order passed on an application by the 
official receiver under S. 54 (4). 1933 Lah 856 
(850) [AIRY 20]. 

[34] Person adjudicated at creditor’s instance 
—Creditors are persons aggrieved and have 
right of appeal. 1926 Lah 24 (24) [AIR V 13]. 

[35] Order under S. 25 dismissing creditor’s 
application for adjudication of debtor as 
insolvent is appealable. (’38) 40 Pun L R 433 
(434). 

[30] Where to an adjudication petition filed 
by the creditors, basing the petition upon a 
mortgage as an act of insolvency, tlie mort¬ 
gagee is made a party and the debtor is 
adjudged insolvent, tlie-mortgagee is a ‘‘person 
aggrieved” and has a right of appeal. The 
fact that the mortgagee does not file an appeal 
against an order declaring the mortgage void, 
upon an application by the Official Receiver 
under Ss. 53 and 54 will not preclude him 
from exercising his right of appeal from the 
order of adjudication. 1949 Mad 131 tPrs 7, 
14) [AIR V 30 C 55] : ILR (1949) Mad 323. 

[37] Creditor has a right to appeal from 
order of discharge. 1937 Oudh 450 (451) [AIR 
V 24] (DB). 

[38] Order discharging receiver on appli¬ 
cation under S. 37 — Creditor can appeal 
making other creditors respondents. 1922 
Nag 200 (200) [AIR V 9J. 

[39] Creditor is entitled to have his petition 
under S. 43 enquired into, otherwise he would 
be “a person aggrieved” by order within 
S. 40 and entitled to appeal. He is not a per¬ 
son aggrieved by final order passed after 
enquiry under S. 43. 1924 Mad 185 (185V 
[AIB V 11] (DB). 

[40] Creditor who has been refused leave to 
prosecute the insolvent for fraudulent sup- 
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pression of assets by an order under S. 70 of 
the Act made by a Subordinate Court is not 
aggrieved by the order within the meanirg of 
S. 75 (1) of the Act, and hence not entitled to 
appeal to the District Court. 1942 bom 27 
(28) [AIR V 29] : ILR (1942) Born 67 : 43 Cri 
L Jour 360 (DB). 

[41 j Refusal to sanction prosecution of 
insolvent under S. 69—Creditor is not person 
aggrieved. 1937 Lah 432 (432) [A I R V 24]* 
1941 Lah 243 (246) [AIR V 28] : I L 1\ (1941) 
Lah 779 (DB). (Neither creditor nor receiver 
is person aggrieved.)*fT93< Rang 472 (472, 
473) [AIR V 24] : 1937 Rang L R 264 t* 1930 
Sind 2 (2) [A I R V 17] (DB) * 1920 Lah 323 
(3-94) ; a I R V 7] : 1 Lah 213 * 1917 All 280 
(280, 281) [AIR V 4] : 39 All 171 (DB). 
(Offences dealt with under S. 43 (2) are in 
nature of disciplinary offences and not offences 
against Criminal law.)*1917 Lah 282 v 282) 
[A I R V 4J* 1915 Mad 1066 (1066) [AIR V2j: 
40 Mad 630 (DB). 

[42] One of the acts of insolvency was that 
the insolvents had given fraudulent preference 
to the Banks who were also creditors. After 
the order of adjudication and the appoint¬ 
ment of a receiver the Banks made an appli¬ 
cation that no notice under S. 19 (2) was 
issued by the Court and therefore the Banks 
could not appear and contest the petition and 
show to the Court that it was not a case of 
fraudulent preference to the Banks. That 
application was dismissed on the ground that 
no notice under S. 19 (2) was necessary when 
the application was by a creditor. On objec¬ 
tion to the appeal preferred by the Banks 
against that order : Held , that as a result of 
the order of adjudication the creditors would 
be able to make an application under S. 53 or 
54, and that would very prejudicially affect 
the rights of the Banks who were said to be 
creditors to whom fraudulent preference was 
given. They were therefore persons aggrieved 
by the order of adjudication and had right to 

appeal. 1958 Raj ^23 (Pr 3) [AIR. V 45 C 73]: 
ILR (1958) 8 Raj 221 (DB). 

[43] Where in the winding up proceedings 
the District Judge allows 6 per cent, per 
annum interest to the share-holder who has 
overdrawn the company’s money, it is only 
the Official Liquidator who is competent to 
file appeal. An appeal by another shareholder 
is not competent when no leave was obtained 
either of the District Court or of the High 
Court. 1958 Mad 260 (Prs 1, 2) [A I R V 45 

C 79]. 

Person aggrieved — Beceiver 

[44] Under S. 75 official receiver is one of 
persons who has right of appeal if he is aggri¬ 
eved by order ol Cou rt acting in insolvency 

jurisdiction. 1923 Mad 355 (356) [AIR V 10] : 
46 Mad 405 (DB). 

[45] Where an official receiver moves the 
Court under S. 70 for proceeding against the 
insolvent for any of the offences under S. 69 
■•and the Court declines to make a complaint, 

the Receiver cannot be said to be a person 
who is aggrieved by the order and no appeal 


lies under S. 75 (1) at his instance. 1960 Pun{ 
202 (Pr 9) [AIR V 47 C 68] : ILR (1959) Pun? 
647 : 1960 Cri L Jour 509 (DB). (A I II 1941 
Lah 243, J nprovt-d.)* 1951 Mad 935 (Prs 2, 5) 
[AIR V 38 C 330] : I L R (1952) Mad 82 (FB). 
(AIR 1950 Mad 492 (FB). Poll; AIR 1942 Bom 
27 AIR 1941 Lah 243, Ap*>r. ; (1902) 1 KB 
107, ExpL; AIR 1924 Mad 185, Disting.; AIR 
1915 Mad 1066 & AIR 1920 Mad 400, Ref.) 


[46] Creditor or receiver cannot appeal un¬ 
less t ley are aggrieved by the order. They 
cannot be said to have been aggrieved by 
refusal to prosecute insolvent under S. 69 (c). 
Thev have no right of appeal against such 
refusal. 1941 Lah 243 (246) LAIR V 28] : ILR 
(1941) Lah 779 (DB). 

Person aggrieved — “Any other person ” 

[47] The right of appeal under S. 75 is 
given not only to creditors but also to any 
person aggrieved by a decision come to or an 
order made in the exercise of insolvency 
jurisdiction. 1958 Raj 223 (Pr 3) [A I R V 45 
C 73] : ILR (1958) 8 Raj 221 (DB). 


[481 Where sale of outstandings of insol¬ 
vent fetched very low price and Court can¬ 
celled sale, auction-pui chasers had a right of 
appeal from that order. 1916 Lah 360 (360) 
[AIR V 3]. 

[49] Where an insolvent’s hotel is granted 
on lease in a public auction, the prior lessee 
of the hotel who is neither a c editor nor the 
highest bidder, is not an “aggrieved person”, 
so as to be entitled to appeal - from the order 
granting lease to the highest bidder nor has 
such prior lessee any equitable right. 1931 
Lah 586 (586) [AIR V 18]. 


f50] Per Sen i J o*e J , contra.— Where 
transfer torms the basis of an order of adjudi 
cation, the title of the transferee not being 
affected by the order of adjudication, he can- 
not be regarded as a “person aggrieved 
within the meaning of S. 75 and he has there¬ 
fore no right of appeal against the order or 
adjudication. 1947 Nag 161 v 174) [AIR V 34 
C 49] : ILR (1947) Nag 85 (FB). 


[See. aho 1948 Nag 385 (Pr 10) [A I R V 35 
3 132] : ILR (1948) Nag 523. (Adjudication 
>ased on transfer as act of insolvency No- 
lotice to transferee—Order of adjudication is 
iot conclusive against him—He can apply to 
;et it aside—He as transferee cann- t be con- 
;idered as “aggrieved” by the order within 

neaning of S. 75.)] 

[But see 1961 Madh Pra 15 (Pr 5) [A I R 
y 48 C II] (DB). (Where the Court passes an 
idjudication order and holds that the transfer 
jy the insolvent amounts to a fraudulent pre¬ 
ference, the order affects the rights of the 
:ransferee. The order operates in rem ana as 
>uch binds the tiansferee also, not only as 
regards the fact of insolvency but alsojis 
regards the transfer on which it is based, 
tience the transferee being a person aggrieve r 
:an appeal acainst such order. View . 

3ose, J in AIR 1947 Nag 161 (FB), Foil. > 
^ievv of Sen J., Diss, from.)] 
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t.5Ij Application by creditor t6 set aside 
alienation — Expiry of time to apply for dis¬ 
charge— Annulment of adjudication and 
ordering vesting 6f alienated property in 
creditor — Appeal by alienee is competent he 
being party aggrieved. 1931 Mad 10 (11) [AIR 
V 18]. 

[But see 1928 Mad 981 (981) [A I R V 15] 
(DB).l " 

[52] Person claiming to be transferee of 
property for valuable consideration and sett¬ 
ing up good faith is an aggrieved person if 
the transfer in his favour is set aside under 
l the present S. 53 (old S. 36). (’10) 12 Cal L 
Jour 452 (455) (DB). 

[53] By vesting of property in the hands of 
receiver sons or representatives of deceased 
debtor cannot be regarded as “persons aggri¬ 
eved”. 1935 Lah 818 ^819, 820) [AIR V 22J. 

[54] Section 75 gives a right of appeal to 
any person aggrieved by the decision come 
to by the Insolvency Court but the person 
aggrieved must have an independent right to 
the relief sought for. It is entirely a matter of 
discretion with the insolvent to give such 
support as he thinks fit to the members of 
family. The members of family of insolvent 
have no right of appeal under S. 75. Persons 
aggrieved must have an independent right to 
the relief sought for. 1935 Lah 952 i952) 
[AIR V 22]. 

3. “Order of Court subordinate to Dis¬ 
trict Court.” — [1] No appeal lies to High 
Court against order made in insolvency juris¬ 
diction by Court subordinate to District 
Court. Such appeal dies to District Court. 
(‘21 03 Irid Cas 848 (849) (DB) (Cal) * 1959 
Bom 47 (Prs 2, 3, 4) [A I H V 48 C 16] : I L R 
(1958) Bom 1115 (DB) * 1933 Lah 307 (307) 
[AIR V 20]. (Orders by senior Sub-Judge.)* 
1923 Nag 80 (8L) [A I R V L01. (An appoint¬ 
ment as an Additional District Judge under 
S. 26(1) Central Provinces Courts Act can¬ 
not be implied from appointment as an Insol¬ 
vency Judge under the Insolvency Act. 

[2] Nq appeal lies to the High Court 
against an order of a Civil fudge (Subordin .te 
Court invested with jurisdiction under S. 3 
with powers of District Court) granting an 
application to set aside an abatement. 1952 
All 423 (Pr 2) [AIR V 39J. 

{ ,, [3] Subordinate Court though exercisingcon- 
curreut jurisdiction with the District Court is 
yet subordinate to District Court for purposes 
of appeal under S. 75. 193') Sind 221 (221) 
[AIR V 20J : ILR (1919) Kar 527 iDH) * 1955 
Mad 554' Pr 3) [(S AIR V 42C 158J. (Or<l« r of 
Court subordinate to District Court confirm¬ 
ing decision of Official Receiver rejecting cre- 
.ditqr’s claim Order is appealable to Distri t 
Court and not to High Court under sub s. *3).) 

[4] The expression “concurrent jurisdic¬ 
tion” in S. 3 (.I) of the Act only means that 
even though a Court subordinate to a District 
Court may be invested with jurisdiction under 
the Act, the District, Court would still con¬ 
tinue to possess jurisdiction under the Act. 
Therefore, notwithstanding the fact that the 
^ Assistant Jydge may have Deeri r invest6d with 


jurisdiction under the Act by a notification 
issued under S, 3,\sub-s. (1) of the Act, he 
would still be a Court subordinate to the Dis¬ 
trict Court. 1959 Bom 47 (Prs 2,3,4)[AIR V46 
C 16] : ILR (1958) Bom 1115 (DB). (Nor can 

such Court be a “District Court” within the 
meaning of S. 6 of Saurashtra District and 
Subordinate Civil Court Ordinance, 1948 
because there can be only one District Court 
in a District. He does not, therefore, cease 
to be subordinate to the District Court.) 

[5] An Additional Judge is not subordinate 
to District Court—Appeal from order under 
S. 09 (old S. 43) lies to High Court. 1914 All 
276 (277) [AIR V 1] : 39 All 576 : 15 Cri L 
Jour 658 (FB). 

[8] When Small Cause Court is given 
powers of District Judge appeal against order 
passed under S. 40 lies to Chief Court. (’17) 
1917 Pun L R No 94 p. 20L (262). 

[7] Order by Deputy Commissioner exercis¬ 
ing powers of subordinate Judge in insolvency 
— Appeal lies to District Court and not to 
High Court. 1925 Cal 335 (335) [A I R V 12] 
(DB)*(*12) 15 Cal L Jour 239 (240; (DB). 
(Order of Deputy Commissioner setting aside 
transfer by insolvent.) 

[8] Divisional Court in Punjab is District 
Court—Order of District Court is appealable 
to Divisional fudge. 1916 Lah 307 (308) ' L AIR 
V 3] * (’ll) 1911 Pun L R No.29,p. 155 (150): 
1911 Pun Re No. 3. 

[9] Appeal from order of Assistant District 
Court, in its insolvency jurisdiction, lies to 
District Court and not to High Court. 1934 
Rang 155 (155) LA I R V 21] : 12 Rang 302 
(DB). 

[10] An order was made by the Insol¬ 
vency Judge in the course of an insolvency 
application. That order did not merely deal 
with the jurisdiction of the Insolvency Judge 
to entertain the application under S. 4. In 
making that order the Insolvency Judge had 
found against A on various other pleas 
touching the question of restitution of an 
amount to be made by him. He! that the 
order passed by the Insolvency Judge was 
not merely an order regulating procedure but 
decided questions arising on the merits of the 
application; that order must, therefore, be 
deemed to have been passed in the exercise of 
insolvency j iris lie ion and thus came within 

S. 75 (0 1952 Punj 49 (Prs 7, 9) [AIR V 39] 
ILR (1951) Punj 313. 

[11] An order the result of which is defini¬ 
tely to conclude a particular dispute between 
the parties, as for instance, whether the 
alienees should or should not be made parties 
to the insolvency application, falls within 
the words “decision come to or an order 
ma 1e” in S 75 (1) Appeals from such orders 
therefore can he filed in the District Court. 

1948 Ma i 520 (Prs 3, 4) [AIR V 35 C 258]:ILR 
(1949) Mad 106 (DB). 

[12] I'e Sm a ran J .— Insolvency Act ap¬ 
plies to proceedings under Travancore Debt 
Relief Act (2 of 1110) lor limited purposes 
only. The general right of appeal conferred 
by S. 75 (S. 77 of the Tr. Ins. Act) cannot be 
invoked in respect of orders passed in pro¬ 
ceedings under S. 10 of the Debt Relief Act 
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1954 Trav Co. 259 (Pr 53) [AIR V 41 C 98] : 
ILR (1953) Trav-Co 633 (FB). 

Orders o / Receiver 

[13] A creditor has a right of appeal from an 
order passed on an application by the offi¬ 
cial receiver under S. 54(4). 1933 Lah 856 
(856) [AIR V 20]. 

[14] Dismissal of insolvency petition by 
receiver — No appeal to High Court direct is 
maintainable. 1916 Mad 1014 (1015) [AIR V 
3] : 38 Mad 15 (DR). 

[15] Official receiver is not a Court sub¬ 
ordinate to District Court and the order of 
District Court under S. 22 (old Act) is not 
one passed in appeal and therefore not final. 
1918 Mad 964 (966) [AIR V 5] : 40 Mad 752 
(DB). 

4. “Order of District Court upon such 
appeal shall be final.” — [1] Order of the 
District Judge in appeal is final subject to the 
two provisos to S. 75 (1). 1939 Lah 300 (300) 
[AIR V 26] * 1943 Sind 190 (191) [AIR V 301: 
ILR (1943) Kar 238 (DB)*1943 Sind 176 (176) 
[AIR V 30] : ILR (1943) Kar 203 (DB). (Sec¬ 
tion 75 (2) does not govern such a case.) * 
1932 Oudh 61 (62) [AIR V 19]. 

[2] “Shall be final” means no second ap¬ 
peal lies. 1917 Lah 75 (76) [AIR V 4] : 1917 
Pun Re No. 22 (DB). 

[3] Official receiver is not a Court sub¬ 
ordinate to District Court and the order of 
the District Court under S. 22 (old Act of 
1907) is not one passed in appeal and there¬ 
fore not final. 1918 Mad 964 (966) [AIR V 7 5]: 
40 Mad 752 (DB). 

5. Section 75 (1)—Proviso 1—Powers of 
revision. — Scoye— [1] From proviso 1 to S. 75 

(1) it is clear that the jurisdiction of the High 
Court to call for a case and pass such order 
as it thinks fit is a revisional jurisdiction 
quite distinct from an appellate jurisdiction. 
An appeal contemplated by the further proviso 
to S. 75 (1) is an appeal from a decision of a 
District Court which decision itself must have 
been arrived at from a decision of a sub¬ 
ordinate court and'it must be'a decision under 

S. 4. L959 Bom 47 (Prs 3, 4) [AIR V 46 C 16|: 
ILR (1958) Bom 1115 (DB). 

[2] Under S. 75, High Court is entitled to act 
suo mo'u on facts being brought to its notice. 
1937 Nag 31 (32) [AIR V 24]: ILR (1937) Nag 
512. 

[3] High Court in revision cannot entertain 
appeal expressly prohibited by C. P. C. or 
barred by law of limitation. 1935 Pat 177 
(178) [AIR V 22] (DB). 

[4] Order of Judge on appeal for additional 
evidence though not revisable under proviso 
to S. 75 (1) being not final, is yet revisable 
by High Court under its powers and also 
under S. 5 (2) of Act. 1921 Nag 159 (160) 
[AIR V 8]. 

[5] Where the order was passed in the first 
instance by the receiver and not by the 
Court subordinate to the District Judge, re¬ 
vision under S. 75 does not lie. The revision 
however may be treated as having been made 
under S. 115, Civil P. C. read with S. 5, Pro¬ 


vincial Insolvency Act. 1939 Lah 460 (461) 
[AIR V 26]. 

[6] It is not the correctness of the decision 
but the illegality or the material irregularity 
in procedure that can be pointed out in a 
revision application. The contention that the 
District Judge in an appeal under S. 75 
adopted an incorrect procedure cannot 
therefore be accepted in revision. 1955 
Ajmer 26 (Pr 3) [AIR V 42 C 28]. 

[7] Appeal against order of subordinate 
Court under S. 68 confirming decision of 
Receiver lies to District Court — Revision to 
High Court against decision of subordinate 
Court is not maintainable. 1955 Mad 554 
(Pr 3) [(S) AIR V 42 C 158]. 

[8] The fact that the Courts below have 
passed concurrent orders of discharge is no 
bar to interference in revision in proper cases 
1959 Ker 376 (Pr 5) [AIR V 46 C 129] : ILR 
(1959) Ker 27. 

[9] Revision under S. 115, Civil P. C. may 
be treated as one under S. 75 (1), Proviso 1. 
1955 N U C (Ajmer) 4137 [AIR V 42]. 

Extent of yoivers 

[10] The High Court has wider powers 
under S. 75 than under 115, Civil P. C. Under 
S. 75 the High Court can interfere if it is not 
satisfied that the order made in appeal was 
“according to law”. 1933 Nag 39 (40) [AIR V 
20] : 28 Nag L R 295 * 1960 Punj 604 (Pr 2) 
[AIR V 47 C 212] * 1938 All 59 (61) TAIR V 
25] : I L R (1938) All 84 (DB) * 1937 All 4 
(5) [AIR V 24] (DB). (It is immaterial whether 
a second appeal from an order passed by an 
Insolvency Court is treated as an appeal or a 
revision. The High Court is to satisfy itself 
in any event whether the order passed by the 
lower Court was according to law or not'.)* 
1936 All 489 (489) [AIR V 23] (DB) * 1932 
Oudh 61 (62) [AIR V 19]. 

[See also 1943 Nag 117 (128) [AIR V 30] : 

I L R (1943) Nag 176 (FB). (Case under S. 25, 
Provincial Small Cause Courts Act — “Accor- 
ding:to law”—There should be no interference 
on question of law or fact even though de¬ 
cision may appear to be erroneous unless con¬ 
clusion of the Small Cause Courtjis one which 
no Judge acting judicially could reasonably 
reach. AIR 1923 Nag 292 ; Overruled ; AIR 
1931 Nag 17, AIR 1936 Nag 157 & AIR 1933 
Nag 39, Considered.)] 

[11] Interference is proper when order of 
lower Court is not according to law. 1932 
Lah 416 (416) [AIR V 19] : 13 Lah 798 * 1946 
Nag 24 (28) [AIR V 33 C 7]: I L R (1945) Nag 
826 (DB). (The considerations which are 
relevant for not interfering in revision with a 
decision of a Small Cause Court are not ap¬ 
plicable to an order passed by the District 
Court in an appeal under Insolvency Act.)* 

1933 Mad 653 (653) [AIR V 20] * 1929 Nag 
338 (339) [AIR V 16] : 26 Nag L R 46. . 

[12] Part consideration of mortgage was 
held in deposit for discharge of previous 
mortgage by mortgagee — Discharge of pre¬ 
vious mortgage admitted by first mortgagee-- 
Lower appellate Court upheld annulment of 
mortgage on ground of collusion overlooking 
evidence of mortgagee — Held finding was 
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vitiated by error of lawl 1930 Lah 122 (123, 

124) I AIR V 17]. 

[13] Receivers sale set aside in appeal on 
agreement between Advocates of parties— 
Revision competent on ground that the Dis¬ 
trict Judge acted illegally. 1943 Mad 672 (673) 
[AIR V 30]. 

[141 Though scope of revision under S. 75 
is wider than that under S. 115, Civil P. C., 
High Court will not interfere under S. 75 
simply because there is error of law. It will 
not interfere on ground that the lower Court 
has preferred one judicial authority to the 
-other, when there is conflict in authorities. 
High Court will, however, interfere if the lower 
Court has treated an award which is really 
one under Civil P. C., as one under Arbitra¬ 
tion Act and on misunderstanding of rulings 
on which it relied, refused to hear award as 
•decree for payment. 1944 Sind 217 (218) [AIR 
V 31] (DB). 

[15] Mistaken notion of law regarding onus 
of proof under S. 53 can be revised. (*32) 1932 
Mad W N 59 (60). 


Question of fact 

[16] Questions of fact cannot be reconsi¬ 
dered in revision. 1945 Mad 253 (255) [AIR 

V 32] * (’59) 61 Pun L R 753 (754). (Conclu¬ 
sion of fact arrived at by District Judge based 
on evidence will not be interfered with even 
though as a Court of first instance, it may be 
inclined to take a different view.) * 1942 
Oudh 80 (81) [AIR V 29]. (A finding of fact 
arrived at on a consideration of evidence and 
circumstances of case, and involving no ques¬ 
tion of law will not be interfered with when 
Judge committed no error of law in coming 
to this finding.) * 1937 Mad 930 (932) [AIR 

V 24] (DB). (Unless there has been a patent 
miscarriage of justice.) * 1935 Oudh 400 (408) 
[AIR V 22] : 11 Luck 61. (Unless order is 
perverse or palpably wrong.) * 1934 Pat 144 
(144) [AIR V 21] (DB). (Unless there is sub¬ 
stantial reason for interference.) 

[17] A concurrent finding of fact will not be 
interfered with in revision. (’38) 40 Pun L R 
433 (434). 

[18] Finding as to absence of fraudulent 
intention is a finding of fact which cannot be 
disturbed. (’39) 41 Pun L R 055 (050). 

Ll9] The question whether a particular 
transaction is a bona fide or genuine one or it 
is a transaction which is not made in good 
faith and is fictitious is a mere question of 
fact. Hence a decision under S. 53 on such 
point is not open to revision. 1935 Lah 708 
(709) [AIR V 22]. ' 

[20J Where issues in judgment of District 
Judge are issues dealing substantially with 
issues of facts, High Court should not inter¬ 
fere in revision in absence of sufficient reasons 
for same, particularly as no second appeal lies 
from such judgment, 1942 Bom 159 (101) [AIR 
V 29] : I L R (1942) Bom 175 (DB). 

Discretion of lower Court 

' [21] Where law leaves a matter within dis¬ 
cretion of a Court and Court, after proper 
enquiry and due consideration, has exercised 
discretion in a sound and reasonable manner, 


High Court will not interfere with conclusion 
arrived at. When pending the insolvency pro¬ 
ceedings the lower Court appointed interim 
receiver in the exercise of its discretion and 
the order was confirmed in appeal by the 
District Judge, the High Court refused to 
interfere. 1932 Bom 228 (230) [AIR V 19] 
(DB). 

[22] Lower Court using discretion in grant¬ 
ing absolute discharge under S. 42 (1)—No 
interference in revision. 1940 Sind 150 (157) 
[AIR V 33 C 48; : I L R (1946) Kar 205. 

[23] Where the District Judge has given 
reasons for the order interfering with the 
exercise of the discretion by the first Court 
the order being within his jurisdiction cannot 
be challenged in revision. 1955 Ajmer 26 
(Pr 4) [AIR V 42 C 28]. 


Appealable orders 

[24] High Court would not interfere by way 
of revision when remedy by way of appeal is 
available. 1933 Mad 009 (610) [AIR V 20]'. 

[25] No application in revision lies against 
order of a Small Cause Court Judge exercising 
insolvency jurisdiction refusing to take pro¬ 
ceedings against insolvent under S. 09, as an 
appeal lies to District Court under S. 75 (I). 
(’37) 1937 Oudh W N 762 (704) (DB) * 1937 
Oudh 247 (248) [AIR V 24]. 

[20] Where debtor accepts in insolvency 
proceedings the contention that he was per¬ 
sonally liable and had committed acts of 
insolvency and is adjudicated insolvent and 
has acquiesced in adjudication and in admi¬ 
nistration of estate by official receiver, order 
of adjudication cannot be challenged in revi¬ 
sion if there was no appeal from that order or 
from order of vesting property in official 
receiver. 1940 Mad 30 (31) [AIR V 27] : I L R 
(1940) Mad 191 (DB). 

[27] Receiver reporting that some aliena¬ 
tions by insolvent were fictitious — Court 
refusing to consider question under S. 4— 
Saleable interest of insolvent sold -Purchasers 
applying to consider question of title—Issues 
on merits framed—Revision is incompetent as 
appeal with leave was competent under S. 75. 
1933 Lah 011 (012) [AIR V 20]. 

[28] The High Court will not interfere in 
revision at the instance of a creditor with an 
order of conditional discharge where the 
official receiver had not appealed against that 
order and the creditor had opportunity to do 
so. 1931 Lah 047 (048) [AIR V 18]. 

New point 

[29] A legal objection which goes to the 
root of case may be allowed to be raised for 
first time in revision even though it has not 
been mentioned in grounds. (’38) 40 Pun L R 
433 (434). 

[30] Where plea of want of jurisdiction to 
hear appeal is not taken before Appellate 
Court, it cannot be taken up in revision. 1944 
Mad 49 (50) [AIR V 31]. 

L See 1942 Pesh 90 (91) [AIR V 29]. (Point 
that leave under S. 54A was not given being 
one of jurisdiction can be taken even on revi¬ 
sion provided no evidence is required to 
support it.)] 
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[31] When the gronnd of the petition being 
defective, has not been raised by the debtor 
in the lower Court or in revision, the High 
Court in revision will not exercise the dis¬ 
cretionary powers in regard to a matter. 1937 
Rang 189 (190) [AIR V 24]. 

[32] Particulars as to time and place of 
commission of act of insolvency must be speci¬ 
fied in petition for insolvency—-No exact date 
of commission of act of!insolvency given — 
No objection raised in trial Court or lower 
appellate Court—Objection held could not be 
raised in revision. 1949 East Punj 359 (Pr 9) 
[AIR V 36 C 90]. 

[33] In a proper case, the High Court may 
allow a point of law not taken below to be 
raised under S. 75, but where the petition in 
a revision before the High Court'has raised a 
certain point in the trial Court and in the 
memorandum of appeal but has dropped it in 
the Appellate Court, and such point affects 
his minor son who is not a party to the peti¬ 
tion, the High Court will not allow such 
point to be raised, more especially where the 
petitioner has been a party to a conspiracy to 
defraud his son. 1942 Mad 294 (295) [AIR 
V 29] (DB). 

Appeal treated as revision 

[34] Jurisdiction conferred by Section 75 is 
one and indivisible. Tribunal in both cases is 
“High Court” : not a revisional Court nor yet 
an appellate Court, but “High Court”—Once 
its jurisdiction is invoked, manner in which 
it is invoked is mere irregularity and is cur¬ 
able. The fact that the application is labelled 
appeal instead of revision is immaterial if no 
prejudice is thereby caused. 1935 Nag 33 (34) 
[AIR V 22] : 31 Nag L R 212. 

[35] Appeal cannot be treated as revision* 
where the decision of the Courts below was 
based on facts. 1933 Lah 634 (635) [AIR 

V 20], 

[36] High Court may treat a second appeal 
as a petition for revision. (’37) 1937 Oudh 
W N 807 (808)*(DB). 

[37] Where order is based on points not 
taken in grounds of appeal nor supported by 
evidence, High Court may interfere treating 
appeal as a petition for revision. 1934 Lah 
198 (198) [AIR V 21]. 

[38] Where point involved is of some im¬ 
portance, High Court may treat a second 
appeal as revision. 1943 Sind 176 (176) [AIR 

V 30] : ILR (1943) Kar 203 (DB). 

[39] Where no leave is obtained from Dis¬ 
trict Court the appellate Court may treat the 
appeal as revision. 1915 Low Bur 60 (60) [AIR 

V 2] (DB). 

[40] District Judge allowing share-holder 
who has overdrawn company’s amount 6 p.c., 
interest—Another share-holder is not compe¬ 
tent to appeal—Only Official Liquidator can 
appeal—Appeal by another share-holder can¬ 
not be treated as revision, when Official Re¬ 
ceiver has not appealed and it would not be 
proper to interfere in revision at the request 
of a share-holder. 1958 Mad 260 (Pr 2) [AIR 

V 45 C 79]* 

[41] Order setting aside adjudication — No 


second appeal lies—It may be treated as re- 
vision. 1948 Nag 385(Pr 5) [AIR V 35 C 132V 
ILR (1948) Nag 523. 

[42] No second appeal against order under 
S. 25 — Second appeal may, however, bo 
treated as revision. 1954 Mys 133 (Pr 3) [AIR 
V 41 C 54] : ILR (1953) Mys 566. 

6. Section 75 (1) — Proviso 2 — Second 
appeal.—[1] Appeal contemplated by Proviso 
2 to S. 75 (1) is an appeal from a decision of 
District Court arrived at from a decision of a 
subordinate Court and it must be a decision 
under S. 4—Decision of Court subordinate to 
District Court and not under S. 4—Proviso 2 
to S. 75 (1) cannot be invoked. 1959 Bom 47 
(Prs 3, 4) [AIR V 46 C 16] : ILR (1958; Bom 
1115 (DB)*1935 Mad 432 (433) [AIR V 22]. 

[2] When the District Judge relies on S. 4 
and purports to decide a case under it, a second 
appeal lies under S. 75 (1). 1935 Nag 246 
(249) [AIR V 22] : 31 Nag L R (Sup) 36*1939 
Lah 346 (346) [AIR V 261 : ILR (1940) Lah 40 
(Quaere.)*1939 Lah 87 (88) [AIR V 26]*1934 
Lah 807 (807) [AIR V 21j. (But where no- 
question of title is involved no second appeal 

lies.)*1927 Cal 474 (476) [AIR V 14] (DB). 

[3] Under S. 75 a second appeal is main¬ 
tainable only if the decision of the insolvency 
Court is one under S. 4. If the order is not 
one under S. 4 but is either under S. 51 of the 
Act or under S. 151, Civil P.C., then a second 
appeal is incompetent. 1949 Nag 39 (Pr 5) 
[AIR V 36 C 19] : ILR (1948) Nag 284. 

[4] Where the questions disposed of by an 
order of the Insolvency Judge are questions- 
“arising in insolvency” the order is one under 
S. 4, and a second appeal lies from that order. 
1949 All 464 (Pr 6) [AIR V 36 C 174] (DB);. 

[5] Where the Insolvency Judge professed 
to dispose of number of proceedings before 
him by a single order, and every one of the 
questions in those proceedings expressly arose 
in insolvency within the meaning of those 
words in S. 4, second appeal from that order 
is maintainable. 1949 All 404(Pr 6) [AIR V 36* 
C 174] (DB). 

[6] Where an insolvent files an application 
for restoration of his property by challenging 
the sale of his property made by the Collector 
under S. 68, Civil P. C., the Insolvency Judge- 
has ample power to decide the question under 
S. 4 of the Provincial Insolvency Act. Any 
order passed on appeal from the decision of 
the Insolvency Judge would fall within the 
second proviso to S. 75 (1) of the Act and 
therefore a second appeal to the High Court 
would be competent. 1952 Punj 222 (Pr 14) 
[AIR V 39] (DB). (A further appeal under 
Cl. 10 of the Lettets Patent would also be 
competent if the case is certified to be a fit 
one for appeal.) 

[7] Transfers by insolvent annulled as 

fraudulent—Order under S. 4 though relief 
sought under S. 53 — Matter for purposes of 
appeal is under S. 4 — Whatever the view of 
the lower appellate court second appeal is 
competent. 1951 Nag 268 (Pr 3) [A I R V 38- 
C 72] : ILR (1950) Nag 331. . . 

[8] Application by official receiver under 
Ss. 58 and 4 — Dismissal of appeal to District 
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Judge-Reversal on point under S. 53 only — 
Second appeal is not competent. 1943 Mad 
369 (370) [AIR V 30]. 

[9] An appeal under S. 75 can lie only on 
grounds similar to those under S. 100(1), Civil 
P. C. The decision of the lower Courts based 
on findings of fact cannot be assailed under 
S. 75. 1932 Cal 642 (648) [AIR V 19] : 59 Cal 
1135 (DB). (Per Guha JJ 

[10] “May appeal” in proviso 2 sub-sec- 
tion(l) of S. 75 means party aggrieved may 
appeal to the High Court but is not bound to 
do so. 1917 Lah 75 (70) [AIR V 4] : 1917 Pun 
Re No. 22 (DB). 

[11] Adjudication of father as insolvent — 
Ex parte orders for delivery of property of 
insolvent and minor sons—Order dismissing 
minor’s application to set aside ex 'parte order 
is appealable under S. 75. 1933 Mad 345 (346) 
[AIR V 20]. 

[12] Order adjudicating karta of family as 
insolvent and appointing receiver falls under 
S.4 and is open to second appeal. 1937 Cal 517 
(520) [AIR V 24] : ILR (1937) 2 Cal 675 (DB). 

[13] Order under S. 70 filing complaint — 
Appeal lies. 1936 Lah 871 (871) [AIR V 23]. 

[14] The decision of the question whether a 
sale by an insolvent is benami falls under S. 4 
and hence a second appeal would lie. 1937 
Lah 441 (441) [AIR V 24]. 

[15] Suit to declare property of insolvent 
liable for attachment and sale is matter under 
S. 4—Second appeal lies. 1924 Nag 361 (362) 
[AIR V 11]. 

[16] Receiver taking possession of property 
—Objection by third person — Third person 
succeeding and property released — Appeal 
lies under second proviso to sub-section 1 of 
S. 75 since investigation of objection must be 
deemed to be under S. 4.1937 Lah 757 (757) 
[AIR V 24]. 

[17] Attachment before judgment—Compro¬ 
mise decree — Purchase of house by decree- 
holder—Judgment-debtor adjudicated insol¬ 
vent—Sale by receiver of house—Objection by 
decree-holder — No sanction for appeal was 
necessary and appeal is competent since in¬ 
vestigation of objection must be deemed to be 
under S.,4.1937 Lah 297 (298) [AIR V 24]. 

t 

[18] A decision under S. 51 falls under S. 4 
and a second appeal would therefore be com¬ 
petent. 1940 Lah 160 (160) [AIR V 27]. 

[19] The question whether the earnings of 
an insolvent would or would not vest in the 
receiver under S. 28, Cl. (5), has to be decid¬ 
ed by the Insolvency Court under the provi¬ 
sions of S. 4 of the Act which expressly 
provides for a second appeal. 1942 Bom 191 
(192) [AIR V 29] : ILR (1942) Bom 287. 

[20] The “decision” in S. 75 (1) has no 
technical or artificial meaning. It is to be 
interpreted in its ordinary and natural mean¬ 
ing. It means decision whether it is final or 
otherwise. A decision that the Court has 
jurisdiction to entertain application under 
S. 4 or that there is no legal obstacle to the 
application is a decision within the meaning 
of S. 75 (1), proviso (2). 1940 Nag 42 (44, 45) 
[AIR V 33 C 11] : ILR (1945) Nag 719;(DB). 


~* r — — 1 

[See however 1932 Bom 228 (230) [AIR 

V 19] (DB).] 

[21] No second appeal from order made by 
Subordinate Judge under Ss. 53 and 54. 1940 
Bom 51 (53) [AIR V 27] : ILR (1940) Bom 1 
(DB) * 1940 Lah 6 (6) [A I R V 27]. (Order 
under S. 54 —No second appeal lies —Appeal 
can be treated as revision.) * 1933 Lah 634 
(635) [AIR V 20]. (The official receiver filed an 
application tor setting aside a mortgage effect¬ 
ed by the insolvent on the ground that the 
transaction was fictitious and intended to de¬ 
fraud creditors. The application was dismissed 
and appeal therefrom to the District Judge 
was also dismissed. Held , that S. 53 was 
clearly applicable to the case and not S. 4 
and that no second appeal lay under S. 75 — 
Held further , that the memorandum of appeal 
could not be treated as a petition for revision 
as the decision of the Courts below was based 
on erroneous facts.) * 1933 Lah 745 (747) 
[AIR V 20] * 1932 Lah 321 (321) [AIR V 19]. 
(A revision only lies under proviso 1, S. 75) * 
1931 Nag 153 (153, 154) [AIR V 18] : 27 Nag 
L R 179 (FB) * 1930 Lah 122 (123) [A I R V 
171. 

[22] Where interim receiver makes appli¬ 
cation in execution for enforcing right con¬ 
ferred on him by S. 52 and order is made on 
such application, no appeal lies. 1933 Mad 
152 (153) [AIR V 20] : 56 Mad 453 (DB). 

[23] Decision whether debtor has right to 
present petition — No second appeal. 1942 
Oudh 80 (81) [AIR V 29]. 

[24] No second appeal lies from an order 
under S. 25 or 27. 1936 Rang 26 (27) [AIR 

V 23] : 13 Rang 717 * 1954 Mys 133 (Pr 3) 
[AIR V 41 C 54] : ILR (1953) Mys 560. (High 

Court may, in certain circumstances treat 
second appeal as revision and examine the 
order of the District Judge and determine 
about its legality and correctness.) 

[251 Order under S. 27 extending time for 
discharge not one under S. 4. Proviso of 
S. 75 (2) will not apply—Second appeal will 
not lie. 1929 Mad 43 (44) [A I R V 16] : 52 
Mad 337 (DB). 

,[26] No second appeal lies from an order 
made on an application by a creditor claim- 
ing’priority for certain debts due to him on 
account of rent for the premises in which the 
insolvent’s goods are stored by the official 
receiver. 1937 Lah 90 (96) [AIR 24]. 

[27] Receiver in insolvency mortgaging to 
creditor occupancy rights belonging to in¬ 
solvent after his discharge—Insolvency Judge 
setting aside mortgage holding that receiver 
had become functus officio — District Judge 
on appeal, although holding that the act of 
the receiver was ultra vires , setting aside 
order of Insolvency Judge, holding insolvent’s 
appeal to be barred by time—Second appeal, 
held, was incompetent as the application by 
the insolvent fell under S. 68 and as such S. 4 
was inapplicable. High Court, however, was 
entitled to interfere in revision under S. 75 — 
Act of receiver being ultra vires and mortgage 
being without sanction of Court, mortgage 
held, was liable to set aside. 1930 Lah 502 
(503) [AIR V 23]. 
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[28] Order refusing discharge — No second 
appeal is competent. 1934 Lah 198 (198) [AIR 
V 21]. 

[29] An order by the trial Court granting 
conditional discharge to the insolvent does 
not come within S. 4 and consequently no 
appeal lies from the appellate order of the 
District Judge passed thereon. The appellate 
order can be challenged only by way of revi¬ 
sion to the High Court. 1942 All 219 (220) 
[AIR V 29] : ILR (1942) All 756 (FB). 

[30] Insolvent’s holding held saleable and 
sold — Revenue Court subsequently holding 
sale to be invalid at landlord’s instance — 
Purchaser applying for refund of purchase- 
money — Question of title triable under S. 4 
held, was not involved and no appeal lay. 
1933 Lah 628 (029) [AIR V 20]. 

[31] Interest allowed at rate higher than 
permissible is not one in respect of which an 
appeal lies from District Court to High Court. 
1938 All 28 (29) [AIR V 25] : ILR (1938) All 
50 (DB). 

[32] Order refusing to restore appeal dis¬ 
missed for default is appealable under section 
75 (1) or 75 (3) with leave. 1932 Lah 248(249) 
[AIR V 19]. 

[33] No second appeal is competent against 
an order made on an application under S. 68 
of the Act, but the memorandum of appeal 
can be treated as revision application. (’37') 39 

Pun LR 744 (745). 

[34] Where a creditor files a petition under 
S. 9 and in order to prove his subsisting debt 
impeaches a discharge receipt executed by 
him to the debtor on the ground of fraud etc. 
the question does not fall under S. 4 and as 
such no second appeal lies from an appellate 
order. 1935 Bom 80 (81) [AIR V 22] : 59 Bom 
161. 

[35] Decision of first Court under S. 9 and 
not under S. 4— No second appeal. (’37) 1937 
Oudh L R 424 (DB). 

[36] Under S. 75, no second appeal lies 
against an order setting aside an adjudication. 
1948 Nag 385 (Pr 5) [AIR V 35 C 132] : I L R 
(1948) Nag 523. (Under proviso to the section 
however, the appeal may be treated as revi¬ 
sion.) 

[37] Order under S. 33—No second appeal. 
1960 Punj 604 (Pr 2) [AIR V 47 C 212]. 
(Appeal treated as revision.) 

[38] Creditor’s application under S. 24 — 
Insolvency Court finding questions to be com¬ 
plicated referring parties to Civil Court and 
keeping petition pending in the meanwhile — 
First appeal against order not successful—No 
second appeal lies to High Court — Decision 
in summary enquiry under S. 24 is not covered 
by S. 4. 1953 Nag 189 (Pr 4) [AIR V 40 
C 69] : ILR (1953) Nag 608 (DB). 

[39] Where in arriving at finding of fact 
lower appellate Court did not consider oral 
evidence, or did not apply its mind to the ques¬ 
tion or based the finding partly on admissible 
and partly on irrelevant and inadmissible evi¬ 
dence, the finding can be interfered with in 
second appeal, for this would raise a question 
of law. 1958 All 54 (Prs 21, 22, 25, 26) [AIR 
V 45 C 20] (DB). 


[40] Finding of fact — Concurrent findings 
of fact, not challenged in the grounds of 
appeal, cannot be allowed to be raised. 1949 
All 464 (Pr 16) [AIR V 36 C 174] (DB). 

Interlocutory orders 

[41] In insolvency cases, High Court has 
power to act under C. P. C. only subject to 
provisions of Provincial Insolvency Act. The 
word “decision” has element of finality so far 
as that particular Court is concerned. Hence 
an order in appeal impleading legal repre¬ 
sentative of deceased debtor is an interlocu¬ 
tory order and not appealable or revisable 

1936 All 80 (81, 82) [AIR V 23] : 58 All 639 
(DB). 

[42] A decision that the Court has juris¬ 
diction to entertain an application under S. 4 
or a decision that there is 'no legal obstacle to 
the application is a decision under S. 4 within 
meaning of S. 75 (1). 1946 Nag 42 (43, 44) 
[AIR V 33 C 11] : ILR (1945) Nag 719 (DB). 

i43] In the case of a claim sought to be 
made under S. 4 a finding which does not 
dispose of the claim amounts to a decision 
come to or an order made within meaning of 
section 75 (1). 1946 Nag 42 (42) [A I R V 33 
C 11] : ILR (1945) Nag 719. 

[44] Order appointing interim receiver — 
No second appeal. 1932 Bom 228 (230) [AIR 
V 19] (DB). 

[45] No appeal is maintainable from deci¬ 
sion of Insolvency Court that it had jurisdic¬ 
tion to entertain application to scale down 
debt under Mad. Agri. Relief Act. 1942 Mad 
305 (306) [AIR V 29] (DB). 

[See however 1943 Nag 42 (43) [AIR V 33 
C 11] : ILR (1945) Nag 719 (DB).] 

[46] Order refusing to frame issues is inter¬ 
locutory order and no appeal lies therefrom. 
1934 Lah 194 (194) [AIR V 21]. 

7. Section 75 <2) — Orders of District 
Court specified in Schedule I made other¬ 
wise than in appeal. — [1] “Such decision” 
in S. 75 (2) clearly refer to such decision as is 
specified in Sell. I, and Sch. I, in its turn, 
names a decision under S. 4 as decision which 
is appealable within meaning of section. 1941 
Rang 24 (25) [AIR V 28] : 1940 Rang L R 
643 (DB). 

[2] Order by District Judge in appeal is not 
governed by S. 75 (2). Hence no appeal lies 
from decision of District Judge on appeal. 
Appeal was treated as revision. 1943 Sind 176 
(176) [A I R V 301 : ILR (1943) Kar 203 
(DB). 

[31 The dismissal of claim under S. 4 really 
tantamounts to a decision under S. 4 and en¬ 
titles the appellant to an appeal under S. 75 
read with Sch. I of the Act. 1934 Cal 122 
(123) [AIR V 21] (DB). 

[4] Order refusing permission to verify 
petition and striking off petition after notice 
has been issued amounts to an order dismiss¬ 
ing the petition under S. 25 within the mean¬ 
ing of Sch. I and is appealable. 1932 Lah 28 
(29) [AIR V 19]. 

[5] Sale by Receiver—District Judge accept¬ 
ing objection that property belonged to ob¬ 
jector — Order passed by District Judge is 
appealable. 1937 Lah 2 (3, 4) [AIR V 24]. { 
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[6] Seizure by receiver of property as insol¬ 
vent’s property — Third party’s claim under 
S. 68 allowed—Appeal under S. 75 lies with¬ 
out Court’s leave. 1928 Lah 558 (556) LAIR 
V 15]. 

S f] Quaere — Whether appeal lies against 
er to continue proceedings in presence of 
heirs of debtor who dies pending proceedings 
after leave has been obtained. 1930 Cal 590 
(590, 591) [AIR V 17] (DB). 

[8] Order requiring person already adjudi¬ 
cated to show cause why order under S. 69 
(old S. 43 (2)) should not be made is not 
appealable—It is doubtful whether appeal lies 
with leave. 1916 Cal 174 (174) [AIR V 3] (DB). 

[9] Order of District Judge under S. 68, dis¬ 
missing application of aggrieved party on 
ground that it was made beyond 21 days 
after receiver had taken possession of pro¬ 
perty is appealable. 1928 Cal 263 (264) [AIR 
V 15]. 


[10] An appeal heard by the Judicial Com¬ 
missioner under S. 75 against an order passed 
by a District Judge under S. 69 is a first civil 
appeal*heard in the exercise of the civil juris¬ 
diction of the Court. (’24) 73 Ind Cas 129 
(130) (Pesh). 

[11] A having B and C as partners in cer¬ 
tain contract — Separate suits by B and C for 
settlement of accounts — Decree obtained — 
Meanwhile, A adjudicated insolvent — Appli¬ 
cation by unsecured creditor under S. 4 
for determination, whether money recovered 
under contract should be paid to G solely —B 
made party ~ Decision in favour of B — In 
appeal, B not made party — B applying to be 
made party — Application rejected — Appeal 
by B under S. 75 (2) — Appeal, held prema¬ 
ture and incompetent. 1939 Sind 45 (46) [AIR 
V 26] (DB). 

. [12] Where the application by the debtor 
to the District Court purported to be made 
with reference to a scheme or composition 
and for the expunging of the debt of the res¬ 
pondent from the schedule of creditors, it 
was held that under S. 75 (2) an appeal would 
lie to the High Court from the order of the 
District Court rejecting the debtor’s applica¬ 
tion. 1950 Mad 492 (Pr 29) [AIR V 37 C 212]: 
ILR (1951) Mad 77 (FB). (AIR 1926 Mad 556 

(FB), Overruled.) 


8. Section 75 (3) — Orders appealable 
with leave of Court. — Scope — [I] Grant of 
leave to appeal against order under S. 10 (2) 
of District is discretionary. 1928 Pat 23 (23) 
[AIR V 15] (DB). 

[2] No appeal lies against discretionary 
order of Court refusing leave to appeal. 1918 

Mad 1070 (1070) [AIR V 5] (DB). 

[3] No appeal lies against order refusing to 
grant leave to appeal from order which Falls 
within S. 75 (3). 1939 Mad 800 (800) [AIR 
V 26] (DB). 

[4] In respect of orders not falling within 
Sch.I the party aggrieved has not an unquali¬ 
fied right of appeal; he has to obtain the leave 
either of the District Court or of this Court. 
The leave referred to in S. 75 (3) of the Act is 


clearly leave granted by a Judge of the Court 
and not by any of its administrative officers. 

1950 Mad 630 (Pr 2) [AIR V 37 C 267] (DB). 

(Admission of appeal as matter of routine in 
the office is not tantamount to grant of leave.) 

[5] Section 77, Travancore Insolvency Act 
imposes no limitations whatever as to appeals 
against orders passed in the exercise of insol¬ 
vency jurisdiction. Unlike the Provincial In¬ 
solvency Act no leave of the Insolvency Court 
or the High Court is required to entertain an 
appeal against any order in insolvency. 1955 
Trav-Co 49 (Pr 10) [(S) AIR V 42 C 22]: 
ILR (1954) Trav-Co 1042 (DB). 

Procedure 

[6] Leave must be expressly sought. 1916 

All 349 (350) [AIR V 3] (DB). , 

[7] Under S. 75 (3), it is not necessary that 
appellant must apply for leave prior to filing 
appeal in the Hig i Court. 1927 Mad 869(870) 
[AIR V 14] : 50 Mad 815 (DB). 

[8] Memorandum of appeal should always 
be accompanied .by petition for leave to 
appeal where the appeal is not presented as 
one which lies as a matter of right. 1927 Lah 
914 (914) [AIR V 14]. 

[9] Where the appeal has been coming up 
in the list for considerable time and the error 
about the necessity of leave has not been 
rectified the Court will not allow an oral 
application for leave made at the time of 
hearing. 1950 Mad 630 (Pr 4) [AIR V 37 
C 267] (DB). 

[See however 1930 Rang 413 (415) [AIR 
V 23] (DB).] 

[10] In deciding whether appeal is main¬ 
tainable though leave is obtained, Civil P. C. 
may be referred to as a guide. 1930 Cal 590 
(590, 591) [AIR V 17] (DB). 

[11] Court may go into facts and hear argu¬ 
ments before granting leave — Circumstances 
held justified leave to appeal. 1929 Pat 184 
(185) [AIR V 16J (DB). 

Implied grant 

[12] Where an appeal only lies under the 
provisions of S. 75 (3) the leave of either the 
District Judge or the High Court is necessary. 
But if such appeal has been admitted to hear¬ 
ing by the High Court it should be consider¬ 
ed that the necessary leave has been granted. 
1933 Lah 642 (043) [AIR V 20] 4-1933 Cal 151 
(153) [A I R V 20] (DB) * 1928 Pat 338 (339) 
[AIR V 15] : 7 Pat 375 (FB). 

[But see (’31) 132 Ind Cas 223 (223, 224) 

(Lah). (But grant of leave is discretionary and 
leave may be granted even after admission at 
hearing of appeal.) * 1927 Lah 424 (425) 

[AIR V 14].] t f . 

[13] Where no application for leave to 
appeal from an order under S. 01 has been 
made it cannot be inferred that leave was 
granted because appeal was admitted. Leave 
can be granted at hearing and time granted 
under S. 5, Limitation Act. 1934 Lah 33 (34) 
[AIR V 21]. 

[But see 1938 Oudh 101 (102) [AIR V 25] : 
13 Luck 757. (Admission of appeal against 
rejection of application of creditor for substi¬ 
tution under S. 18 is tantamount to grant of 
leave contemplated by S. 75 (3). Absence of 
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Section 75 — Note 8 (contd.) 
application for leave is no bar; only real 
question in such a case being whether there 

is a substantial point for consideration.)] 

[14] Appeal containing prayer for leave — 
Appeal admitted without specific mention 
that leave was granted — Section 75 held 
sufficiently complied with and leave held 
granted. 1929 Lah 622 (622) FAIR V 161*1937 
Lah 895 (896) LAIR V 24] * 1937 Lah 87 (88) 

AIR V 241:17 Lah 775 * 1929 Lah 636 (636) 
[AIR V 16J. K J 

[15] The ‘leave’ referred to in S. 75 (3) is 
leave granted by a Judge and not by any of 

its administrative officers. Hence admission of 
appeal as a matter of routine in the office can¬ 
not be treated as tantamount to grant of leave 
1950 Mad 630 (Pr 2) [AIR V 37 C 267] (DB). 

Stage for granting 

[16] Where the law allows an appeal to be 
taken only by leave to do so, the appeal can¬ 
not be regarded as having been duly insti¬ 
tuted until such leave is obtained. Where 
leave is obtained long after the expiry of the 
period of limitation from the date of the 
order which is to be appealed against, suffi¬ 
cient cause within the meaning of S. 5, Limi¬ 
tation Act must be shown for not duly 

i ncf iftiffl "k A a 1 ...Hi. ! t 1 • 1 f 


^7 /rxn\ v : id rat 

(24 (DB).^(Where in spite of want of leave 

under S. 75 (2), appeal is admitted, irregula¬ 
rity can be cured in a case in which leave 
ought to be granted by granting such leave 

mi t 1 ??* ir ear ? n ® appeal.) * 1934 Rang 117 

V 21] (° B )* 19 32 Lah 248 (249) [AIR 
\ 19J. (Leave to appeal may be granted even 
alter expiry of limitation and even if there is 
P r ^y ei ' f°i* R in memorandum of appeal.) * 
1924 Mad 345 (346) LAIR V 11] : 47 Mad 673 
(Do). 

[L] Appeal against order of District Judge 
unaccompanied by any application for leave 
admitted by Registrar of High Court — The 
High Court if the circumstances justify it can 
giant leave to appeal at the hearing of the 
appeal itself. 195-1 Pat 459 (Pr 2) [A I R V 41 
£1*9]; 33 P^t 185 (DB) * (731) 132 Ind Cas 
223 (224) (Lah)*1934 Lah 33 (34) [AIR V 2L 

v o^T 1 } owever 1937 L ah 249 (250) [A I R 
* t * i eave cann °t he granted at hearing 
in High Court if receiver on account of want 

ot due diligence and without bona fides fails 
to obtain leave to appeal.)J 

[18] Leave to appeal under S. 75 (3) can be 
granted even on oral application made in 
course of hearing of appeal before the High 
Court. 1936 Rang 413 (415) [AIR V 23] (DB). 

[See however 1950 Mad 630 (Pr 4) [A I R 
V 37 C 267] (DB).] 

[19] Leave applied for at very late stage 
was granted as t ie case was one involving 
principle and required careful consideration 
because of certain existing decisions. 1923 All 
466 (467) [AIR V 10]45 All 364 (DB). 

Jurisdiction of District and Sigh Courts 

[20[ High Court and District Judge have 
concurrent jurisdiction to grant' leave to 
appeal. Though District Judge has refused 


leave to appeal, High Court can grant that 
leave 1915 Cal 477 (477) [AIR V 2] (DB). 

121] High Court is competent to grant leave 
to appeal notwithstanding District Court re 
fused to grant it. 1919 Lah 121 (122) IA I R 
V 6] : 1919 Pun Re No. 63. 

[22] Where appeal to High Court is com¬ 
petent with leave of Court, High Court may 
grant leave in a fit case at hearing. 1949. r\,i 

fDB) (243) [AIR V 29] : 1 L r (1942 > 1 C al 427 


Illustrations. 

[23] Order refusing to set aside ex parte 
% T( l e J adjudication is appealable under 
S. (5 (3). 1936 Mad 660(660, 661) [AIR V 231 • 
59 Mad 1049. 

[24 j Order refusing to annul transfer would 
not be covered by S. 75 (2) but by S. 75 (3) 
and can be appealed only with the leave of 
the Court. 1933 Lah 242 (243) [AIR V 20]. 

[25] Leave to appeal from order refusing to 
annul transfer should not be given to’creditor 
unless Distiict Court or High Court is satis¬ 
fied that receiver has been requested and has 
refused to appeal. 1931 Lah 651 (652) [AIR 

V 18j. 

[26] No appeal lies against an order of a 
District Judge, sitting in insolvency passed 
under S. 70 making a complaint after a preli¬ 
minary enquiry to a Magistrate to be dealt 
with by him under S. 69. If there is any 
appeal against such an order, it can only be 
under S. 75 (3) and only by leave of either of 
the District Court or High Court. But a very 
strong case will be needed to justify the 
granting of such leave. Where such leave has 
not been obtained, the appeal is incompetent, 
nor does an appeal lie from the order under 
provisions of S. 476-B, Criminal P. C. 1939 
Cal 264 (264, 265) [AIR V 26] : ILR (1938) 2 
Cal 478 : 40 Cri L Jour 335 (DB). 

[27] Order refusing to modify annulment is 
appealable with leave of the District Judge or 
the High Court.. 1938 Mad 461 (462) [AIR 

V 25] (DB). 

[28] Third person objected to seizure of 
certain movable property by receiver as pro¬ 
perty of insolvent and objection was dis¬ 
missed Held that appeal would lie against 
such order by special leave of District Court 
or High Court. 1914 All 212 (213) [AIR V 1] : 
36 All 8 (DB). 

|29] Dismissal of creditor’s petition to in¬ 
clude certain persons as debtors dismissed — 
Appeal lies under S. 75 (3). though not under 
S. 75 (2). 1933 Cal 151 (152,153) [AIR V 20]. 

[30] Proceedings under S. 38 or 39 — No 
appeal as of right—Leave of District or High 
Court necessary for appeal. 1926 All 361 (368) 
[AIR V IS] (DB). 

[31] No appeal lies from order of dismissal 
of insolvency petition made on ground of 
fraud, etc., except with leave of District Court 
or High Court. 1914 Low Bur 257 (257) [AIR 

V 1] : 7 Low Bur Rul 257 (DB). 

[32] When order of District Court deals 
partly with question of discharge of insolvent 
under S. 41 and partly with annulment of 
adjudication under S. 43, leave for appeal is 
necessary. 1928 Pat 338 (339) [AIR V 15] : 7 
Pat 375 (FB). 
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Section 75 — Note 8 fcontdj 

[S3] Order refusing to take action under 
S. 38 is appealable with leave. CIO) 6 Nag LR 
148 (148). 

9. Appeal to Privy Council and Supreme 
Court. — [l] When a right of appeal is given 
to one of the ordinary Courts of the country, 
the procedure, orders and decrees of that 
Court will be governed by the ordinary rules 
of the Civil P. C. An appeal to Privy Council 
is therefore maintainable from the decision of 
the High Court under S. 75 from the order 
•of the District Judge, under S. 4 (2). 1934 PC 
81 (82) [AIR V 21] : 12 Rang 194 : 61 Ind App 
158. 

[2] When S. 75 confers a right of appeal to 
High Court, a right of appeal to His Majesty 
in Council is not excluded. An order in re¬ 
vision whether it is under S. 75 or S. 115, 
Civil P. C. is not an order in appeal falling 
under S. 109 (a), Civil P. C. and must fall if 
if it falls at all under S. 109 (c), Civil P. C. 
1944 Sind 220 (221, 222) [AIR V 31] : I L R 
(1944) Kar 216 (DB). 

[3] No appeal lies to High Court from order 
•of District Judge granting leave to appeal to 
Privy Council — Right of the party to appeal 
to Privy Council is something beyond the 
scope of Provincial Insolvency Act. 1937 Mad 
930 (935, 936) [AIR V 24] (DB). 

[4] A District Court sitting in appeal under 
S. 75 is not a Court of final appellate juris¬ 
diction, as the High Court has revisional 
powers over it. Section 75 is comprehensive 
and self-contained. The provision for revision 
is deliberate. There is further right of second 
appeal in matters coming within S'. 4. No 
appeal lies to Privy Council from order of 
District Judge, whatever be value of subject- 

matter. 1937 Mad 930 (934) [A I R V 24) 
(DB). 

[5] Order of High Court passed in revi¬ 
sional jurisdiction and not on appeal No 
appeal to Supreme Court lies from it. 1953 
Nag 145 (Pr 2,5) [AIR V 40 C 48]: ILR(1953) 
Nag 243 (DB). 

10. Parties. — [1] Appeal against adjudi. 
cation — Receiver is not a necessary party— 
This is the uniform practice of Lahore High 
Court. 1928 Lah 202 (203) [AIR V 15]. 

[2] Official receiver is a necessary party in 
appeal by creditors against order granting 
conditional discharge to insolvent. 1931 Lah 
647 (648) [AIR V 18]. 

[3] Where a receiver was a party in the trial 
Court and had acquiesced in the order but 
was not made a party in appeal — Held , the 
defect was not fatal where the order in appeal 
was in favour of the receiver. 1922 Mad 439 
(440) [AIR V 9] (DB). 

[4] Appeal from order annulling mort¬ 
gage — Necessary parties are official receiver 
and creditors. 1934 Lah 36 (30) [AIR V 21] • 

[5] Adjudication of debtor is not matter 
purely personal to him but affects his pro¬ 
perty and heirs — Debtor adjudicated insol¬ 
vent on creditor’s petition — Appeal by insol¬ 
vent — Insolvent dying pending appeal — 
Right survives in favour of heirs — Heirs are 
entitled to be brought on record and to con¬ 


tinue appeal — Same principle applies where 
debtor is adjudicated on his petition and 
creditor’s appeal. 1942 Lah 211 (213) [AIR V 
29]: ILR (1942) Lah 746 (FB). (AIR 1928 Lah 
119 and 1888 Pun Re No. 69, Overruled.) 

[6] Where in an appeal against order of 
District Judge a creditor died and no legal 
representatives are brought on the record 
within the time fixed by law, the appeal does 
not abate as the real person who is interested 
in the appeal is the official receiver. 1927 Lah 
424 (425) [AIR V 14]. 

[7] Where a creditor only proved his debt 
but did not take part in the insolvency pro¬ 
ceedings nor did he put in an appearance in 
course of proceedings in connection with the 
application for insolvent’s discharge, and the 
order of discharge having been refused the 
insolvent filed an appeal during the pendency 
of which the creditor died and his heirs were 
not brought on record. Held , that the non¬ 
substitution of heirs did not adversely affect 
their interest and hence failure to substitute 
them in appeal did not render the appeal in¬ 
competent. 1939 Cal 490 (492) [AIR V 26]. 

[8] Where in an appeal by creditors under 
S. 75 some of the debtors (respondents) die, 
but their heirs are not brought on record, the 
appeal does not abate. The receiver represents 
the estate and a decision binding the receiver 
will bind the estate of the debtors. No ques¬ 
tion of conflicting decisions can arise in the 
case. 1949 Pat 63 (Prs 6, 7, 8) [A I R V 36 C 
14]: 26 Pat 648 (DB). 

[9] In appeal from order under S. 4, peti¬ 
tioning creditor is not a necessary party as he 
is sufficiently represented by receiver. 1937 

Cal 517 (520) [AIR V 24]: ILR (1937) 2 Cal 
675 (DB). 

[10] Appeal by creditor against order over¬ 
ruling his contention that he was secured 
creditor —Receiver joined as party respon¬ 
dent —Other creditors held were not neces¬ 
sary parties and that the appeal was compe¬ 
tent. 1920 Cal 525 (526) [AIR V 7] (DB). 


[11] Where property is sold in insolvency 
proceedings and sale is confirmed auction- 
purchasers are not necessary parties to appeal 
against order confirming sale. 1919 Lah 121 
(122) [AIR V 6]: 1919 Pun Re No. 63. 

[See 1919 Lah 3 (3) [AIR V 6]: 1 Lah 21 
(DB). (Appeal by insolvent against order con¬ 
firming auction sale —Auction-purchasers are 
necessary parties and if they are joined after 
expiry of limitation for appeal, appeal is in¬ 
competent).] . . ., 

[12] Where an insolvent appeals against the. 

order of adjudication and dies during the 
pendency of the appeal his heirs have a right 
to continue the appeal on his death.1937 All 
435 (437) [AIR V 241: ILR (1937) All 616 

(DB). 

II. Procedure. — [1] In appeal against 
order passed in insolvency, only parties affec¬ 
ted by order are entitled to notice. 1915 Mad 
1053 (1053) [AIR V 2]: 39 Mad 74 (DB). 

[2] Absence of notice to heir of deceased 
scheduled creditor would not render appel¬ 
late proceedings incompetent. 1926 Cal 1210 
(1211) [AIR V 13] (DB). 
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Miscellaneous 


[P. I., 1907 S. 49; P.T.I., 1909—S. 90 (2).] 



Section 75 — Note 11 (contd.) 

13] Debtor filing appeal — Notice should 
he served on substantial number of creditor.; 
1917 All 243 ,244) [AIR V 4] (DB) lt0rS ‘ 

[4] Appeal for an adjudication —Service of 
notice to creditors-One of creditors who was 
stated to have been dead, not served -Irregul 
larity does not affect case between insolvent 
and applicant creditor. 1937 Pat 671 i67D 
[AIR V 24] (DB). 

[5] Where appeal in District Courtis mis¬ 
cellaneous appeal against order under S 25 
judgement of District Judge should not be 
followed by decree but should be followed by 
a formal order adjudicating appellants. 1936 

26) OT V 23 J : 13 Rang 717. 

[6] Although there is no specific provision 

either uiProvincia 1 Insolvency Act or the 
Livil r. C., which provides for an order of 
security for costs in regard to a revision appli- 
cation made under S. 115, Civil P. C. or under 
3. 75, 1 rovincial Insolvency Act, on the 
ground that the applicant is not residing in 

british India and has not any immovable pro- 
' n British India, it is competent to the 
High Court, on an application by the opposite 
party for security for costs, to make an order 
tor security of costs of the nature provided in 
O. 25, R 1 in exercise of its inherent jurisdic- 

tionunder S. 151, Civil P. C. 1938 Bom 510 
(512) [AIR V 25]: ILR (1938) Bom 743. 

[7] District court in appeal remanding case 
to subordinate court with specific direction 
that the court should first consider whether 

petition comes under S. 53 or S. 54 and then 

to consider the question whether sanction 
under S. 54 A should be given. The lower 
court deferred the consideration of the first 
question to a later stage and meanwhile gave 
sanction applied for; Held that there was no 
justification for the lower Court to ignore or 
act contrary to the clear and specific direc¬ 
tion contained in order of remand. 1955 NUC 
(Trav-Co) 5106 [AIR V 42] (DB). 

[8] Rule 2, Ch. XII, Oudh Civil Rules hav¬ 
ing been framed under the powers conferred 
upon the Court by S. 122, Civil P. C. must 
govern the procedure in presenting appeals. 
This rule leaves no discretion to the Court. 
An appeal against an order dismissing an 
objection of the insolvent to the sale of his 
house on the ground of his being an agricul¬ 
turist must, therefore, be accompanied by a 
copy of the formal order dismissing the ob¬ 
jection and where no such copy is filed with 
the memorandum within the time allowed by 
law the appeal is not properly constituted. 
1948 Oudh 262 (Pr 7) [AIR V 35 C 95]: 23 
Luck 291 (DB). 

12. Limitation. — [1] The only specific 
provisions regarding limitation in the Act are . 


contained in S. 68 and S. 75. 1932 Mad 352 
(3o6 [AIR V 191: 55 Mad 766 (DB). 

L2] General provisions of Limitation Act 
? p ? ly 0 t° t'] e Proceedings under the Act. 1918 
^ ^ 1 (373) [A I R V 5]: 1918 Pun Re 
No. 89. (Case under old Act of 1907.) 

|3] In counting the 30 days, the time taken 
tor obtaining a copy of the order of adjudica¬ 
tion must be excluded under S. 12, of the Limi- 

Act 1953 Mad 465 ( Pr 12 ) [MR V 40 

L* 177J. 

[See h°w ever ( ’U) 33 All 738 (742,743) 
(DB) (Case under 1907 Act — S. 12, Limita- 
tion Act does not apply.)] 

[4] Day on which the act appealed against 
is done is to be excluded under S. 9, General 

S a Mad f 3 C (DB) 19 Mad 947 (94?) [A 1 R V 6> 

[5] In the case of an appeal against an 
order of adjudication the starting point for 
counting the 30 days under S. 75 (4) is in the 

case of parties to the proceeding the date of 

the order of adjudication and in the case of 
third parties the date of its notification in the 
Gazette. 1953 Mad 465 (Pr 11) [AIR V 40 C 

[6] The Appellate Court should consider 

whether a case has been made out for the 

applicability of $. 5 of the Limitation Act to 

the case of an appeal by a third party and not 

summarily dismiss it whed it is filed beyond 

da >’ s - 1953 Mad 465 (Pr 13) [AIR V 40 
177J. 

[7] An order passed under S. 4 by a District 
Court constitutes a miscellaneous case and a 
formal order should be prepared under O. 43, 
R. 3, Civil P. C. Consequently where an order 
passed under S. 4 by the District Court is 
appealed against, but no copy of the formal 
order is filed along with the memorandum of 
appeal within the period of limitation, the 
memorandum of appeal must be rejected* 
1946 Oudh 242 (243, 244) [AIR V 33 C 70]. 

[8] See also S. 78. 

Section 76 — Note 1 

[1] The discretion in the matter of costs 
and the exercise of that discretion, apply¬ 
ing the provisions of S. 35-A, Civil P. C.> 
exists in Court disposing of proceeding. 1935 
Nag 207 (208) [AIR V 22] : 31 Nag L R 365. 

[2] Where the receiver of an insolvent’s 
estate brings an action against a third person 
and he is ordered to pay the costs of the 
latter, in the absence of an express direction 
in the decree to the contrary, the receiver is, 
in the first instance, personally liable for the 
costs, though he may have a right to be re¬ 
imbursed out of the insolvent’s estate. If he 
wants to safeguard his personal interest he 
should obtain an indemnity from the creditor 
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77 . Courts to be auxiliary to each other. 

All Courts having jurisdiction in insolvency and the officers of such Courts* 
respectively,^ shall severally act in aid of and be auxiliary to each other in all 
matters of insolvency, and an order of a Court seeking aid with a request to 
another of the said Courts shall be deemed sufficient to enable the latter Court 
to exercise, in regard to the matters directed by the order, such jurisdiction as 
either of such Courts could exercise in regard to similar matters within their 
respective jurisdictions. 

[P. I., 1907—S. 50; P.T.I., 1909—S. 120.] 

78 . Limitation, 

( 1 ) The provisions of sections 5 and 12 of the Indian Limitation Act, 1908^ 
shall apply to appeals and applications under this Act, and for the purpose 


Section 76 — Note 1 (contd.) 
or other person in whose interest he is con¬ 
ducting the litigation. 1932 All 288 (289) 
[AIR V 19] : 54 All 444 (DB). 

[3] When the official assignee or the official 
receiver files a suit in a Court other than the 
Insolvency Court of which he is the insol¬ 
vency officer, the Court trying the suit or the 
application may dismiss the suitor the applica¬ 
tion with costs. In such a case, the plaintiff or 
the applicant, that is, the official assignee or 
official receiver is always personally liable for 
costs. But where the official assignee or the 
official receiver is a defendant or a respondent, 
the position is different. In such a case, he has 
to defend the action or at least to put the 
plaintiff or the applicant to proof of his claim 
and to watch the proceedings to see that the 
claim is properly proved. In such a case, 
there is no justification whatever for the Court 
to make the official assignee or the official re¬ 
ceiver personally liable to the plaintiff. 1941 
Mad 632 (033) [AIR V 28]. 

Section 77 — Note 1 

[1] District Court of Amherst, Burma, re¬ 
questing under S. 77, District Court of Ram- 
nad to sell, insolvent’s property alleged to be 
situated in Ramnad District—Person claiming 
title in property sold making application 
under S, 4 in Amherst Court—Amherst Court 
returning it for presentation to Ramnad Court 
—Applicant filing fresh application in Ram¬ 
nad Court—Ramnad Court, held proper Court 
to decide question of title to property. 1941 
Mad 580 (581) [AIR V 28] (DB). (A I R 1941 
Mad 75, Reversed.) 

[2] Adjudication by Rangoon High Court 
—That Court sending a letter to the District 
Court at Ramnad in Madras Presidency re¬ 
questing it to direct the official receiver of 
that place to render help to official assignee 
of Rangoon—District Court, Ramnad, acting 
in aid of administration of insolvent’s estate 
from 1937 i. e., before separation of Burma — 
Application made to District Court, Ramnad, 
for possession by purchaser of insolvent’s pro¬ 
perty after separation of Burma —Heidi that 
District Court at Ramnad had power to deal 
with application although made after separa¬ 
tion of Burma. 1944 Mad 481 (483) [AIR 

[3] After 20th January, 1950, when India 
became a Republic and Pakistan became a 


foreign territory so far as India is concerned, 
the Insolvency Court in Delhi is not compe¬ 
tent to grant an application made to it by the 
Official Assignee, Karachi, to take possession 
of a property situate in India belonging to a 
firm adjudicated insolvent at Karachi. Now 
the Courts in India are no longer British 
Courts and S. 122 of the British Bankruptcy 
Act 1914 cannot be said to apply to any 
Courts in India. 1951 Punj 350 (Pr 4) [AIR 

V 38 C 94]. 

[4] After integration of Hyderabad State 
with Indian Union question whether Court in 
Akola is foreign Court, in relation to Hydera¬ 
bad State, does not arise—-Insolvency Court at 
Akola adjudicating debtor insolvent—Receiver 
taking possession of property in Berar and 
applying to Aurangabad Court for its aid to 
enable him to take seisin of property in 
Hyderabad — Aurangabad Court must give 
aid — The argument that Provincial Insol¬ 
vency Act is not made applicable to Hydera¬ 
bad State and that Akola Court has no juris¬ 
diction to hear insolvency matter under 
Hyderabad Insolvency Act and that Auranga¬ 
bad Court is not an auxiliary Court is not 
tenable in view of Art. 261 of the Constitu¬ 
tion. 1952 Hyd 80 (Prs 9, 11, 21, 29; [A I R 

V 39] : ILR (1952) Hyd 190 (F6). 

[5] Successive adjudications by two Courts 
A and B —All property of insolvent vests in 
Official Assignee appointed by Court A where 
prior adjudication was made—It will not be 
divested from him by ‘.subsequent adjudica¬ 
tion by Court B — It is not just and equitable 
to all proceedings to go on in both Courts 
concurrently leading to conflict of jurisdiction 
— One of the Courts should either annul the 
adjudication or stay all proceedings- Assets 
in hands of A Court can only be transferred 
to B Court in pursuance of a letter of request 
under S. 77 made by B Court to A Court 
Application for transfer of assets by OfficiaL 
Assignee of B Court made directly to A Court 
is not sustainable under S. 30. 1957 Andh Pra 
049 (Pr 3) [AIR V 44 C 208] (DB). 

SECTION 78 — SYNOPSIS 

1. Retrospective effect. 

2. ‘Applications’ — Meaning of. 

3. Appeal and application for leave to ap¬ 

peal. 

4. “Where an order of adjudication has 

been annulled under this Act.” 
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of the said section 12, a decision under section 4 shall be deemed to be a 
decree. 

( 2 ) Where an order of adjudication has been annulled under this Act, in 
computing the period of limitation prescribed for any suit or application for 
the execution of a decree (other than a suit or application in respect of which 
the leave of the Court was obtained under sub-section ( 2 ) of section 28) which 
might have been brought or made but for the making of an order of adjudica¬ 
tion under this Act, the period from the date of the order of adjudication to the 
date of the order of annulment shall be excluded : 

Provided that nothing in this section shall apply to a suit or application in 
respect of a debt provable but not proved under this Act. 


Section 78 — Synopsis (contd.) 

5. “The date of the order of adjudication. 55 

6. Leave under section 28 (2). 

i. Sub-section (2) not applicable where 

decree-holder is insolvent. 

8. Sub-section (2) not applicable where 

insolvent obtains absolute discharge. 

9. Insolvency of Hindu father—Limitation 

against sons. 

10. Section 48, Civil P. C., whether con¬ 

trolled by this section. 

11. “Provable. 55 

12. “Not proved under this Act. 55 

13. Limitation against judgment-debtors 

under joint decree. 

1. Retrospective effect. — [1] Retrospect 
live effect may be given to S. 78 as it relates 
merely to procedure. 1924 Mad 400 (400) 
[AIR V 11] (DB). 

[But see 1932 Sind 71 (72, 73) [AIR V 19] : 
26 Sind L R 204 (DB).] 

[2] An application by a creditor to adjudi¬ 
cate the debtor an insolvent made statedly 
under the Act of 1907 which could be made 
only under that Act on its .date, cannot be 
considered to be an application under the new 
Act of 1920, merely because it was pending 
disposal when the new Act came into force. 
Nor can the discretion given to the Court by 
the Legislature statedly in respect of applica¬ 
tions under the New Act be extended to ap¬ 
plications made under the old Act. 1921 Mad 
272 (272) [AIR V 8] (DB). 

2. ‘Applications 5 —Meaning of. — [11 Al¬ 
though it is true that S. 78, Provincial Insol¬ 
vency Act, makes S. 5, Limitation Act, applic¬ 
able to appeals and applications under the 
Provincial Insolvency Act, yet it does not 
extend the application of S. 5, Limitation 
Act, to petitions to adjudicate a person insol¬ 
vent. Such petitions are not included in the 
word “applications” as used in S. 78, Provin¬ 
cial Insolvency Act. 1928 Sind 177 (178) 
[A I R V 15] (DB) * 1948 Nag 385 (Pr 9) 
AIR V 35 C 132] : ILR (1948) Nag 523 (DB). 
(Section 78 (1) has no application to petitions 
under S. 9 (1) (c) — Act maintains distinction 
between petitions and applications.) * 1932 
Mad 352 (360) [AIR V 19] : 55 Mad 700 (DB) 
* 1932 Mad 112 (114) [AIR V 19]. 

[See however 1925 Lah 430 (437) [AIR 
V 12] (DB). (Section 5, Limitation Act did not 
apply to petition under Act 3 of 1907. But 


under new Insolvency Act S. 5 has been 
specifically declared to be applicable.)] 

[2] Three months’ period prescribed under 
S. 9 (1) (c) is not period of limitation but a 
condition precedent — Delay in filing petition 
cannot be condoned under Ss. 5 and 14, 
Limitation Act. 1948 Nag 385 (Pr 9) [A I R 

V 35 C 132] : ILR (1948) Nag 523 (DB). 

3. Appeal and application for leave to 
appeal. — [1] Court can excuse delay under 
S. 78 in the presentation of an appeal or ap¬ 
plication and in a proper case Hig i Court will 
excuse the delay in asking for leave to appeal 
under S. 75 (3). 1924 Mad 345 (346) [AIR 

V 31] : 47 Mad 073 (DB) * 1953 Mad 465 
(Pr 12) [AIR V 40 C 177]. (Section 12, Limita¬ 
tion Act applies to appeal under S. 75, Pro¬ 
vincial Insolvency Act.) 

[2] Delay in application for leave to appeal 
may be excused under S. 78 and the fact that 
no appeal was necessary under the old Act is 
sufficient reason for doing so. 1924 Mad 400 
(400) [AIR V 11] (DB). 

[3] Where an appeal is filed without ob¬ 
taining leave to appeal, but subsequently 
leave is obtained after the period of limita¬ 
tion, limitation may be reckoned up to date' 
on which memorandum of appeal is present¬ 
ed or in any case, the delay in filing the ap¬ 
peal can be excused under S. 78. 1934 Rang 
117 (117) [AIR V 21] (DB). 

[4] Where no application for leave to ap¬ 
peal has been made it cannot be inferred that 
leave was granted because the appeal was ad¬ 
mitted—Leave granted at hearing in appeal 
and time was extended under S. 5, Limitation 
Act read with S. 78 of Provincial Insolvency 
Act. 1934 Lah 33 (34) [AIR V 211. 

4. “Where an order of adjudication has 
been annulled under this Act. 55 —[1] X apply¬ 
ing for insolvency of Y — Ex parte adjudi- . 
cation order passed against Y — Court annul¬ 
ling ex parte order on application of Y but on 
original application passing fresh adjudica¬ 
tion order—Appellate Court setting aside the 
insolvency under S. 25 (1)— Held S. 78 (2) did 
not apply as order of adjudication was a pre¬ 
requisite for its applicability and there was 
no valid Qrder of adjudication in this case. 

1931 Nag 109 (110) [AIR V 18]. 

[2] Section has no application to a case 
where before the order of adjudication the 
petition for adjudication is withdrawn and 
no order of adjudication is actually made. 
1931 Mad 784 (785) [AIR V 18]. ‘ 
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' ; [$\ Section 78 (2) excludes time only in 
•case of annulment of order of adjudication. 
1941 Nag 60 (60) [AIR V 28] : I L R (1942) 
Nag 806. 

[4] The benefit of S. 78 can only be in¬ 
voked by a party who wants to proceed 
against an insolvent after the adjudication 
has been annulled. So long as the insolvency 
proceedings are pending the period of limita¬ 
tion is suspended, provided the claim was not 
barred on the day of adjudication, and if the 
order of adjudication is annulled, the right 
to proceed against the insolvent would revive 
ana the period during which the insolvency 
proceedings were pending would be excluded 
if the person wishes to proceed against the 
insolvent or his property. 1928 Mad 977 
(978) [AIR V 15] : 51 Mad 862 (DB). 

[5] A person, who brings a suit against in¬ 
solvent before adjudication is annulled is not 
entitled to exclude time under S. 78. 1929 
Mad 715 (718) [AIR V 16]. 

[6] Where a creditor of an insolvent insti¬ 
tuted a suit after the period of limitation but 
before annulment of the adjudication order, 
the Court should not dismiss the suit but 
permit the creditor to withdraw the suit with 
liberty to sue again if so advised. 1933 Rang 

75 (75, 76) [AIR V 20]. 

[7] “Annulled under this Act” in S. 78 (2) 

would include annulment resulting from set¬ 
ting aside of adjudication by appellate Court. 
1943 P C 98 (101) [AIR V 30] : I L R (1943) 
Nag 669 : 70 Ind App 83 : ILR (1943) Kar 
(PC) 109. , t 

[8] There is no difference in principle bet¬ 
ween the setting aside the order of adjudica¬ 
tion in appeal against an order of adjudica¬ 
tion and the annulment of the order of 
adjudication under Ss. 35, 36, 39 and 43 so far 
as limitation is concerned. The disability of 
the creditor during the period from the date 
of the order of adjudication to the date, when 
the order is rendered void in law, is the same 

in both cases. 1937 Cal 158 (159) [AIR V 24]: 

I L R (1937) 1 Cal 628 (DB) * 1933 Lah 953 
(954) [AIR V 20]: 14 Lah 426 (DB). 

[9] Judgment-debtor on 4th July, 1933, 
.adjudged insolvent — Insolvent failed to ap¬ 
ply for discharge within time allowed—On a 
creditor’s application Court, on 21st Novem¬ 
ber, 1934, annulled order of adjudication—On 
12th February, 1943, order closing proceed¬ 
ings passed— Held, 21st November, .1934, was 
date of order which was material*.— Fact that 
order had been passed under S. 37 had no 
bearing. 1947 Mad 238 (239) [AIR V 34 
C 117] : ILR (1947) Mad 661 (DB). 

[10] Under S. 78 (2), where an order of ad¬ 
judication has been annulled under the Act 
lor computing the period of limitation pres¬ 
cribed for any suit which might have been 
brought but for the order of adjudication, 
the period from the date of the order of ad¬ 
judication to the date of the order of annul¬ 
ment shall be excluded. Where, therefore, 
’there is an acknowledgment of a debt during 
ithe insolvency proceedings, the plaintiff credi¬ 
tor* is entitled to exclude the period from the 
date of acknowledgment to the date of the 


order of annulment in computing the period 
for limitation for a suit based upon the ack¬ 
nowledgment. 1945 Mad 215 (216) [AIR 
V 32]. 

[11] A widow of the deceased insolvent 
sued for the sale proceeds of the property 
acquired under the decree which she asserted 
formed part of her husband’s estate. She im¬ 
pleaded in her suit the official receiver and 
alleged that the official receiver had taken no 
action to get possession of this money for the 
estate. At the time when she filed this suit, 
she vvas taking steps, for the annulment of 
the adjudication of her husband but she did 
not in the plaint specifically pray that the 
money claimed in the suit should be made 
payable to the official receiver. She claimed 
it for herself, possibly anticipating that the 
annulment of the adjudication would inter¬ 
vene before the suit was decreed. The adjudi¬ 
cation was eventually annulled. At the time 
of the annulment the suit was barred as re¬ 
gards one item but was still within time as 
regard the other item — Held that she had no 
legal basis for her suit at the time when it 
was filed. As however the suit was within 
time so far as the second item was concerned 
when the adjudication was annulled the suit 
with reference to this item was maintainable. 
With reference to the first item the suit would 
be dismissed on the ground that the plaintiff 
had no cause of action when the suit was 
filed, the property being vested in the official 
receiver and the suit for this item being time- 
barred before the adjudication was annulled. 
1941 Mad 84 (87) [AIR V 281. 

[12] A debtor was adjudicated insolvent on 
2nd October 1931 on a petition filed by him 
on 23rd January 1931. A suit was instituted 
by the creditor on 24th February 1931 to re¬ 
cover a debt incurred prior to date of insol¬ 
vency petition, which was proved in insol¬ 
vency, and was decreed on 12th December 
1931. The adjudication was annulled on 15th 
July 1940 and an execution petition was filed 
by creditor on 9th December 1943 : Held , 
that the petition was not time-barred. The 
decree-holder was entitled to the benefit of 
S. 78 (2) and the period between date of ad¬ 
judication and date of annulment could be 
excluded in computing limitation. (’47) 
1947-2 Mad L Jour 572 (573). 

[13] Decree obtained by Official Receiver 
for debt due to insolvent — Adjudication 
annulled — Later on annulment of adjudica¬ 
tion set aside and Official Receiver reappoint¬ 
ed—Application by Official Receiver lor exe¬ 
cution of decree obtained — Held application 
was barred under Art. 182 (5) — Failure by 
the insolvent to apply for execution during 
period of annulment would disentitle the 
Official Receiver from seeking to execute the 
decree after the annulment order was set aside 
after three years from the date of the order 
on the previous application for execution. 

1951 Mad 879 (2) (Fr 3) [AIR V 38 C 307] 
(DB): 

[14] Unconditional annulment of adjudi¬ 
cation—Properties automatically revert to in¬ 
solvent — Court, however, is not functus 
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officio — It can subsequently pass order to 
make properties formerly vested in Court, 
available for distribution amongst creditors 
upon their application — Section 78 (2) does 
not apply to exercise of such powers by the 
Court. 1950 Orissa 233 (Pr 2) [AIR V 37 
C 43] : ILR (1950> Cut 117 (DB). 


5. The date of the order of adjudica¬ 
tion.”—[1] In computing the period of limi¬ 
tation for a claim against a person who has 
been adjudged insolvent but whose adjudica¬ 
tion has been annulled, the period to be 
excluded under S. 78 is only the period of 
time between the date of the adjudication and 
the date of the annulment. The plaintiff is 
not entitled to exclude the whole of the period 
between the presentation of the petition and 
the annulment of the adjudication on the 
legal fiction that the adjudication relates back 
to the date of the presentation of the petition. 

1930 Mad 290(290, 291) [AIR V 23]* 1954 
Bom 430 (Pr 8) [AIR V 4) C 119] : ILR (1954) 
Bom 840 (DB). (Effect cannot be given to 
legal fiction introduced by S. 28 (7).)* 1938 
Mad 19 (20, 2L, 22) [AIR V 25] : ILR (1938^ 
Mad 439 (DB)* 1943 Nag 158 (156, 157) [AIR 
V 30] : ILR (1943) Nag 326. (Section 78 (2) is 
not governed by S. 28 (7).) 


[But see (’31) 131 Ind Cas 252 (253) (All).] 


6. Leave under S. 28 (2).— [1] Where 
the permission to execute under S. 28 (2) was 
one that was not only not acted upon but on 
which it was in the circumstances impossible 
to act — Held , that such permission was in¬ 
effectual to exclude the unfettered operation 
of S. 78 and that the period between the 
adjudication and annulment should be deduct¬ 
ed from the period allowed for limitation. 

1925 All 735 (735) [AIR V 12] (DB). 


7. Sub-section (2) not applicable where 
decree-holder is insolvent.—[1] Time cannot 
be excluded under S. 78 (2) in cases in which 
it is creditors or decree-holders who were 
insolvents and who after orders of annulment 
institute suit or file application for execution. 


1929 Mad 715 (716) 
784 (785) [AfR V 18' 


[AIR V 23] : ILR (1936) Nag 41. 


AIR V 16]* 1931 Mad 
* 1938 Nag 117 (118) 


8. Sub-section (2) not applicable where 
insolvent obtains absolute discharge.— 

[1] Section 78 (2) cannot apply where the 
order of adjudication is not annulled but the 
insolvent obtains an order of absolute dis¬ 
charge. 1949 Mad 363 (Pr 14) [AIR V 36 
C 154]. 


9. Insolvency of Hindu father —Limita¬ 
tion against sons.—[lj Section 78 which pro¬ 
vides lor the exclusion of the period between 
the date of adjudication and the date of the 
annulment necessarily involves the conclu¬ 
sion that the cause of action cannot be said 
to have been barred during the interval. The 
provision is not that on the happening of the 
latter event, a new right is created but the 
provision is one providing for the exclusion of 


the period between the two events. Hence it 
follows that in case of a joint Hindu* family a 
claim against the sons can be enforced even 
during the insolvency of the father. 1945 
Mad 73 (75, 77) [AIR V 32], 

[2] Decree against Hindu father and sons— 
Period between adjudication of father and 
annulment cannot be excluded for executing 
decree against sons. 1947 Mad 271 (273) [AIR 

V 34 C 133] (DB). L 

[3] Suit against father and son — Father 
declared insolvent — Decree against father 
against property in hands of receiver and also 
against son’s share — Sale of father’s undi¬ 
vided share by official receiver in insolvency— 
Annulment of adjudication — Execution 
against father and son 9 years after decree — 
There being no bar under the law to prevent 
the decree-holder from executing the decree 
against the son’s share, notwithstanding 
father’s insolvency, an application filed 
nearly 9 years after decree is barred against 
the son. 1951 Mad 1010 (Prs 2, 3) [AIR V 38 
C 350]. 

[4] In a joint Hindu family, when the debt 
is alive against the father, it is alive against 
the son in the absence of special circum¬ 
stances, such as when created by a renewal 
after a partition between the father and son, 
or perhaps the position when the father and 
son were both defendants and the father 
alone was an insolvent against whom limita¬ 
tion is saved under S. 78. 1943 Mad 94 (90) 
[ArR V 30] (DB)* 1943 Mad 552 (553) [AIR 

V 30] (DB). 

10. Section 48, Civil P. C. whether con¬ 
trolled by this section.—[1] “The period of 
limitation prescribed for any suit or applica¬ 
tion for the execution of a decree” in S. 78 (2) 
includes period of time prescribed iQ S. 48, 
Civil P. C. 1932 Oudh 69 (71) [AIR V 19]: 

7 Luck 397* 1939 Mad 270 (271, 272, 273) 
[AIR V 26] : ILR (1939) Mad 611 (DB). 

11. “Provable.” — [1] When a debt, 
though provable under insolvency, is not 
admittedly proved, S. 78 (2) can have no 
application. A debt is provable unless it falls 
under S. 34 (1). 1944 Nag 313 (314) [AIR 

V 31] : ILR (1945) Nag 427. 

[2] The plaintiff brought a suit in 1942 
upon a promis*ory note executed by the 
defendant in 1935 in renewal of an earlier 
promissory note of 1932. When the pronote of 
1935 was executed, the defendant had been 
adjudicated an insolvent. This adjudication 
was in July 1934, and the insolvency conti¬ 
nued until it was annulled in September 
1941 — Held, that in essence, a pronote was 
not itself a debt- but only evidence of a debt. 
As the debt evidenced by the pronote of 1935 
had been in existence since 1932, it was prov¬ 
able in insolvency and hence, Section 78 (2) 
applied to the suit on the pronote of 1935. 

1943 Mad 658 (659) [AIR V 30]. 

[3] The expression ‘debts provable* in the 
Act means the debts whose proof is offered 
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Section 78 — Note 11 (cantdj 
with a view to entitle the creditors to be 
included in the Schedule with a view of their 
participating in the assets of the insolvent 
and not the proof for any other purpose. The 
use of the same expression in S. 28 (2) and the 
roviso to section 78 (2) should not carry a 
ifferent meaning. 1980 Andh Pra 257 (Pr 3) 
[AIR V 47 C 79] (DBJ. 

[4] Secured creditors are not affected by 
proceedings in insolvency and unless they 
realise the security or surrender or value it 
under S. 47 of the Provincial Insolvency Act, 
it cannot be said that their debts are provable 
in insolvency. Thus, if the mortgagee has no 
debt provable in insolvency, then the ban 
on the institution of suits or proceedings 
for the realisation of debts imposed by 
S. 28 (2) does not operate and the mort¬ 
gagee cannot avail himself of the provisions 
of Section 78 (2). The application by the 
mortgagee under O. 34, R. 6, C. P. Code, 
is an application in the mortgage suit itself 
and the personal remedy would be available 
only if the suit had been filed within six years 
of the date due for the payment of the mort¬ 
gage money, subject to any acknowledgment 
or part payment extending the period of limi¬ 
tation Hence he is not ever entitled to invoke 
the aid of that provision in respect of his 
claiming a personal decree against the mort¬ 
gagor. 1957 Andh Pra 437 (Prs 7,8,10) [(S) AIR 
V 44 C 130], 

12. “Not proved under this Act.” — 

[1] Section 78 (2) was intended to incorpo¬ 
rate the principle of S. 14, Limitation Act, so 
as to meet the situation which is likely to 
arise frequently in insolvencies. That princi¬ 
ple operates to enable a person who wa? pro¬ 
secuting with due diligence another proceed¬ 
ing founded upon the same cause of action in 
another Court, to exclude the time during 
which he was so prosecuting that proceeding. 
Want of diligence, and failure to do what 
could be done to recover the debt in spite of 
the insolvency, that is to say, a failure to 
prove for the debt, would deprive a party of 
the benefit of the section. 1940 Mad 710 (719) 
[AIR V 27]: ILR (1941) Mad 130. 

(2] The operation of section 78 (2) is not 
confined to the narrow limits of section 49, 
but can be applied where there is sufficient 
evidence on the record to establish the debt. 
1947 Mad 331 (332) I AIR V 34 C 108] : ILR 
(1947) Mad 805 (DP). 

* * f i 

[3] It is not correct to say that a debt can 
be said to be proved under the Act, only, if it 
is accepted or admitted by the Court. ‘Prov¬ 
able’ and ‘proof* are words of technical 
import in the language of the law of insol¬ 
vency. A creditor proves his debt when he 
lodges a proof in the mode prescribed by a 
Statute, i. e. by fulfilling the requirements 
laid down in S. 49 of the Act and when he 
has done that he has proved his debt within 
the meaning of the proviso to S. 78 (2). 1943 
P C 98 (llil,* 102) [AIR V 30]: ILR (1943) Nag 
60Bt ILR (1943) Kar (PC) 109:70 Ind App 83* 


1940 All 494 (490) [AIR V 27]. (Debt is 
“proved** when those steps in respect of it 
which are prescribed by S. 49 (1) have been 
taken.) * 1934 Mad 405 (400) [AIR V 21] : 57 
Mad 707. 

[But see 1932 Lah 173 174) [AIR V 19] 
(DB). (It is necessary that the debt must have 
been proved, that is to say, there must have 
been either a formal order proving the debt 
or any proceedings which, by necessary im¬ 
plication, are tantamount to such order.)] 

[4] The word ‘proved* in the proviso, to 
S. 78 (2) is used in the technical sense of 
proof of debt for the purposes of claiming 
distribution in the assets of the insolvent, and 
would include admission in the Court and 
also affidavit of debt under S. 49. Section 
78 (2) can only be taken advantage of where 
creditor’s purpose for furnishing proof of his 
debts is that of claiming a share in• the di¬ 
vidend. An affidavit for purposes of permis¬ 
sion under S. 28 (2) would not amount to a 
debt being proved within the meaning of 
S. 78 (2). 1960 Andh Pra 257 (Prs. 4, 5) [AIR 

V 47 C 79] (DB). (AIR 1947 Mad 331 & AIR 
1940 Mad 710, Eel. on; AIR 1934 Mad 465 & 
AIR 1933 Mad 168, Considered.) 

[5] The words “not proved” in proviso to 
S. 78, should be limited to cases of debts 
failing to be proved either (a) because the 
decree-holder has not availed himself of the 
directions given in Ss. 49 and 33 oi the Act, 
or has in some other way not done what he 
ought to do by .way of proving his debt, or 
(b) because the Court has passed orders re¬ 
jecting a debt put forward by a creditor or 
has definitely held such debt not to be pro¬ 
ved. Any other interpretation must give rise 
to what is irrational or unjust. 1948 Bom 112 
(Pr 2) [AIR V 35 C 26] (DB). 

[6] A mere admission of the debt by the 
debtor in his petition for adjudication would 
not amount to proof. 1938 Oudh 8 (9) [AIR 

V 25] (DB) * 1954 Trav-Co 1 (Prs. 14, 15) 
[AIR V 41 C 11:ILR (1953) Trav-Co 858 (FB). 
(Where the decree-holder did not give the 
proof of his claim, he could not claim exclu¬ 
sion of time under this section in order to 
take out the case out of the bar under S. 48, 
C. P. Code.) 

[7] The debtor’s statement in the applica¬ 
tion for being adjudged insolvent that the 
amount is due to the creditor under a decree 
by itself does not constitute proof of the debt 
and the creditor is not entitled to claim the 
benefit of the section on the basis of such 
statement. (’50) 55 Mys H C R 152 (155) (DB). 

[8] The proof of debts referred to in the 
proviso to S. 78 reiers to proof under S. 33 
and a mere statement of a debt under S. 13 (d) 
in an insolvency petition, even though not 
denied by creditor, will not amount to proof 
under the Act and hence, will not save limita¬ 
tion under S. 78 (2). 1934 Nag 282 (282) [AIR 

V 21] : 31 Nag L R 101. 

[9] Debt is not proved by its mere inclu¬ 
sion in schedule of debts. Such a debt as this 
is at most debt “provable”. 1938 Mad 142 
(143) [AIR V 25j. 
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[10] Where the debt to the decree-holder 
was proved in the insolvency proceedings, 
according to the statement of the insolvent 
that a decree had been obtained against him, 
the debt must be taken to have been proved 
within the proviso to S. 78. 1929 Cal 159 
(160) [AIR V 16] (DB). 

LI 11 Proof of debt in insolvency means that 
kind of proof only which entitles a creditor 
to have his name entered in schedule and 
none other. 1940 Mad 716 (717, 718) [AIR 
V 27] : JLR (1941) Mad 136. 

[12] The proviso to S. 78 of the Provincial 
Insolvency Act refers only to the debts pro¬ 
ved during the pendency of the insolvency 
proceedings, i. e., from the date of the order 
of adjudication to the date of the order of 
annulment and the Act contemplates proof of 
debts only during such period. Proof of debt 
before Official Receiver in whom the proper¬ 
ties vested under S. 37 would not give the 
creditor the benefit of S. 78 (2). 1949 Mad 683 
(Prs. 4,7) [AIR V 36 C 303]. 

[13] Where a decree that the creditor seeks 
to execute is obtained subsequent to the in¬ 
solvent’s adjudication and it is obtained not 
only against the insolvent but also against 
the official receiver who was impleaded as a 
party, although the Act provides a formal 
mode of proving a debt which has not been 
adopted by the creditor, yet the debt is pro¬ 
ved and the proviso to S. 78 does not apply. 

1930 Mad 356 (356) [AIR V 17] : 53 Mad 243 
(DB). 

[14] A decree for money was granted 
against the appellant on January 29, 1925, 
and an application to execute the same was 
made in June, 1925, but it was not prosecuted 
because the judgment-debtor had been ad¬ 
judicated, an insolvent. The application for 
execution, however, remained pending and 
was dismissed on May 28, 1930. In the mean¬ 
time, the order of adjudication was annulled 
on May 13, 1927, and another application for 
execution of the decree was made on October 
16, 1928. It was found that all that was neces¬ 
sary, therefore, for the respondent to prove 
his debt was done by him but it appeared 
that the official receiver did not formally 
include the debt in the schedule of debts pre¬ 
pared by him— Held , that it must be held that 
the respondent had proved his debt as that 
term is used in S. 78 (2) by having done all 
that was necessary to prove it and in the 
absence of a decision refusing to admit his 
debt, it must be assumed that the debt was 
proved and, therefore, the respondent was 
entitled to the exclusion of the period be¬ 
tween the date of adjudication and its annul¬ 
ment and the last application was not time- 
barred. 1933 Lah 101 (101,102) [AIR V 20]. 

[15] Annulment under S. 43—Affidavit filed 
in the Insolvency Court, after annulment, to 
prove debt—Debt is not ‘proved under the 
Act\ 1947 Pat 199 (201) [AIR V 34’C 73] (DB). 

[16] Judgment-debtor adjudicated insolvent 
— Receiver appointed — Decree-holder for- . 
warding to him certified copy of decree 


accepted as proof of debt by receiver — 
Decree-holder accepted as scheduled creditor 
—Certified copy of decree, held was proof 
1947 Pat 161 (162) [AIR V 34 C 59] : 25 Pat 
447 (DB). 

[17] During pendency of plaintiff’s suit for 
money, defendant applied to be adjudicated 
insolvent. After passing of decree, defendant 
was adjudicated insolvent. Decree in suit con¬ 
tained direction that plaintiff might prove 
his debt in insolvency. Decree was assigned to 
third party who applied in Insolvency Court 
to be recognized as insolvent’s creditor and 
referred to direction as to proving debt, in 
decree — Held, that debt should be deemed to 
have been proved although formal mode 
prescribed by S. 49 was not followed and 
that S. 78 applied to case. 1933 Mad 168 (169) 
[AIR V 20]. 

[18] A judgment in insolvency, declaring 
that the creditor’s debt, (i. e., a judgment 
debt) is a provable debt does not declare that 
an alleged debt which merged in that judg¬ 
ment debt is proved. 1931 Mad 441 (452) [AIR 
V 18] : 54 Mad 601 (SB). 

[19] No doubt the period from the date of 
the adjudication to the date of annulment 
cannot be excluded under S. 78 in case of an 
execution of a decree unless the debt to which 
the decree related was proved in insolvency. 
Where, however, the application for execu¬ 
tion is directed against the person of the 
judgment-debtor and not against his property 
movable or immovable the decree-holder, 
will, if he applies promptly after the cessation 
of the protection order, be entitled to the 
exclusion of the period during which the pro¬ 
tection order was in force. 1930 All 580 (581, 
582) [*MR V 17]. 

[20] A mortgagee who has given up his secu¬ 
rity, in filing suit for a money decree against 
his mortgagor whose adjudication has been 
annulled can exclude the period between the 
adjudication and annulment in computing the 
period of limitation for the suit, even though 
he has not proved his debt in insolvency. The 
mortgage debt is not provable in insolvency 
except under three contingencies contemplat¬ 
ed by sub-ss. (1), (2) and (3) of S. 47. The fact 
that the prior mortgagee had sold the mort¬ 
gaged property in execution of his mortgage 
decree even before the annulment order would 
not affect the question if the subsequent mort¬ 
gagee claiming the benefit of S. 78 (2) had'not 
been a party to the mortgage suit by the prior 

mortgagee. 1949 Mad 273 (Prs. 2,4) LAIR 
V 36 C 127]. (AIR 1942 Mad 273, Applied.) 

[21] In summary proceedings creditors da 
not prove their debts and it is the Court 
which has to go into the claims of the credi¬ 
tors and frame a schedule of creditors and 
distribute whatever assets are available. But 
where the Court in summary proceedings did 
not frame a schedule of creditors because the- 
adjudication itself was annulled and the pro¬ 
ceedings dropped without distributing the 
assets, S. 78 (2) would not be a bar to an 
execution petition because the decree-holder 
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79. Power to make rules. 

I *1(1) The High Court may, with the previous sanction of the State Govern¬ 
ment, make rules for carrying into effect the provisions of this Act.] 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide— 

(a) for the appointment and remuneration of receivers (other than Official 

Receivers), the audit of the accounts of all receivers and the costs of 
* such audit, 

(b) for meetings of creditors, 

(c) for the procedure to be followed where the debtor is a firm, b [*] 

(d) for the procedure to be followed in the case of estates to be administered 

in a summary manner, c [and 

(e) for any matter which is to be or may be prescribed.] 

(3) All rules made under this section shall be published d [* * *] in the 
Official Gazette, e [* * *] and shall, on such publication, have effect as if 
enacted in this Act. 

[P. I., 1907—S. 51; P.T.I., 1909—Ss. 112; 113.] 

[a] Substituted for the original sub-section by A.O., 1937 [1-4-1937]. [b] The word 
“and” was omitted by the Provincial Insolvency (Amendment) Act, 1926 (XXXIX of 
1926), S. 6. [c] Inserted , ibid, [d] The words “in the Gazette of India or” were omitted 
by A. O., 1937 [1-4-1937]. [e] The words “as the case may be” were omitted , ibid. 


STATE AMENDMENT 

MAHARASHTRA 

In its application to the State of Bombay, in sub-section (2) of section 79, after clause (a) 
the following clause shall be inserted , namely 

*Y aa) the form of insolvency notice and the manner in which it may be served;”. 

— Bom. Act XV of 1939, S. 3 (c) [19-6-1939]. 


Section 78 — Note 12 (contd.) 

had riot proved his debt in insolvency. 1956 

Mad 580 (Pr 5) [AIR V 43 C 179]. 

[22] Where the debt was incurred prior to 
the filing of the petition in insolvency, the 
mere fact that the decree was’passed after the 
adjudication, which later on was annulled, 
would not make it a debt incurred after the 
adjudication. As it was a provable debt and 
was in fact proved there is no reason for not 
giving the decree-holder the benefit of 

S. 78 (2). (’47) 1947-2 Mad L Jour 572 (573). 

19. Limitation against judgment-debtors 
under joint decree.—[1] The fact that limita¬ 
tion is saved for execution against one judg¬ 
ment-debtor because of his application in 
insolvency, will not save limitation against 
other judgment-debtors when the decree was 
joint; ana a payment by the receiver will be 
of no avail as against such debtors. 1938 Pat 

395.(390) [AIR V 25]. 

Section 79 — Note 1 

[1] Where no rules have been framed under 
the new Act old rules under the Act of 1907 
hold good if they are not inconsistent with 
the new Act. 1920 Lah 300 (301) [AIR V 13]. 

[2] Failure to frame rules cannot override 
provision of law which exempts insolvent 
from liability for his debts prior to date of 
his insolvency on his obtaining a discharge. 
In absence of such rules, provisions of Civil 
Procedure Code apply to insolvency proceed¬ 
ings. 1932 Sind 39 (40) [AIR V 19] : 25 Sind 
&R422 (DB). o M 

. JS] Order under S. 50 appointing receiver 


only fixing rate of remuneration and not 
source or time for payment must be construed 
in light of S. 50 (1) (b) read with rules framed 
under S. 79 (2). 1938 Nag 230 (232) [AIR 
V 25] : ILR (1940) Nag 101. 

[4] Rules under S. 79—(Nag.), R. 14 — Re¬ 
muneration of receiver fixed at certain per¬ 
centage on realization and distribution — No 
realization — Receiver is not entitled to re¬ 
muneration for labour and trouble — He can¬ 
not even claim compensation on principle of 
Quantum meruit — Receiver appointed as 
appointee under S. 37 after annulment — No 
agreement as to remuneration for such period 
after annulment — Appointee unable to sell 
due to obstructive tactics of debtor — Appo¬ 
intee is entitled to compensation on basis of 
quantum meruit. 1948 Nag 92 (Prs 4, 5, 6) 
[AIR V 35 C 35] : ILR U947) Nag 397. 

[5] It is clear from S. 79 (2) (c) that the 
legislature contemplated orders of adjudica¬ 
tion being passed against firms. Moreover a 
firm is not a separate legal entity; nor is it a 
distinct person. It is merely a shorthand form 
for collectively designating all the partners 
in a firm and an order of adjudication passed 
against the firm is an order against individual 
partners who constitute it. 1929 Lah 447 
(448) [AIR V 10]. 

[0] Rules framed by the High Court under 
S. 79 provide that adjudication order made 
against a firm shall operate as if it were an 
adjudication order made against each of the 
persons who at the date of the order is a 

E artner in the firm. By analogy, all the mem- 
ers of a firm carried on by a joint Hindu 
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80# Delegation of powers to Official Receivers. 

( 1 ) The High Court, with the like sanction, may from time to time direct 
that, in any matters in respect of which jurisdiction is given to the Court by 
this Act, the Official Receiver shall, subject to the directions of the Court, have 
all or any of the following powers, namely :— 

a[* * * * * *] 

(b) to frame schedules and to admit or reject proofs of creditors; 


Section 79 — Note 1 (contd.) 
family would be insolvents on the adjudica¬ 
tion of the firm as an insolvent. 1935 All 643 


(644) [AIR V 22] (DB). 

[7] Rule 3 or the rules framed by the 
Lahore High Courc under S. 79, Provincial 
Insolvency Act merely prescribes the proce¬ 
dure which is to be followed in proceedings 
under the Provincial Insolvency Act. It does 
not lay down any rule of substantive law. 
The question whether a joint Hindu family or 
the business carried on by it can or cannot be 
adjudicated insolvent is not a question of 
mere procedure but is one of substantive law. 
It is, therefore, not covered by R. 3, and that 
rule cannot have the effect of impliedly pro¬ 
viding for the adjudication of a joint Hindu 
family as such or of its trading business as 
insolvent. 1940 Lah 462 (465) [AIR V 27] : 
ILR (1941) Lah 55 (DB). 

[8] Sub-section (2) (c) — Acts of insolvency 
are acts which when committed create per¬ 
sonal liability. Therefore any act of insol¬ 
vency committed by the Manager of a joint 
Hindu family is to be considered as an act of 
insolvency committed by him alone and not 
by other members of the family. Nor can a 
joint Hindu family firm be adjudged insol¬ 
vent. 1958 Madh-Pra 233 (Prs 2, 4) [AIR V 45 
C 84] (DB). 

[9] An application under S. 9 not accompa¬ 
nied by deposit required under R. 27 (4) 
framed by the Bombav High Court, cannot 
be dismissed but the deposit should be order¬ 
ed to be made in a certain time. 1924 Bom 
472 (472) [AIR V 11] (DB). 

[10] Rule 5 framed under S. 79 nowhere 

provides that mere publication of the notice 
of order fixing date of hearing of petition 
under S. 19 (2) in the Official Gazette will be 
enough. It distinctly provides that a copy of 
the notice should also be forwarded by regis¬ 
tered letter to each creditor. Where the credi¬ 
tor has received no notice of either the ap¬ 
plication or the date of the hearing, the Court 
must allow his petition for setting aside the 
insolvency order passed ex parte and re-hear 
the matter. Mere publication in the Govern¬ 
ment Gazette of the notice is not enough. In 
such a case, the question of prejudice is irrele¬ 
vant. 1940 Pat 623 (625) [AIR V 27] (DB). . 

[11] Madras Provincial Insolvency Rules 
(1922), R. 21 (3) — Adjudication application 
by creditor — Notice to debtor and creditors 
issued — Actual hearing of application post¬ 
poned — Meantime R. 21 (3) amended, re¬ 
quiring notice to transferee also, transfer to 
whom was alleged to be act of insolvency — 
Order of adjudication in absence of transferee 
— When petitioner had done all that was 


required of him by the rule as it existed at 
the time, subsequent amendment did not 
render additional notice necessary — Amend¬ 
ment was not retrospective. 1946 Mad 262 
(263, 264) [AIR V 33 C 142]. 

[12] Rule 21 (3) framed by Madras High 
Court is mandatory. But failure of Court to 
send notice to transferee of insolvency petition 
by the creditor does not vitiate the proceed¬ 
ings and render it void — Effect is that order 
of insolvency is irregular and can only be set 
aside by persons aggrieved by want of notice. 
Debtor on whom the notice was served cannot 
urge the failure to serve the transferee as a 
ground in revision for invalidating the order 
of adjudication, specially when this point 
was not taken before the insolvency Court or 
in appeal. 1957 Mad 299 (Prs 3, 4) [AIR V 44 
C 94]. (AIR 1950 Mad 386, Hef.) * 1950 Mad 
386 (Pr 2) [AIR V 37 C 170]. (Madras Civil 
Rules of Practice, R. 21 (3)—Order of adjudi¬ 
cation on petition under S. 19 (1) without 
notice to transferee—Application by trans¬ 
feree to set aside adjudication — Order set 
as ide) 

[13] Rule III-A, els. 9 (c) and 10 of Bom¬ 
bay High Court Rules — Rules do not extend 
time prescribed by S. 9 vl) (c). Rules are 
enacted by the Court under its rule-making 
power and contain a provision for ascer¬ 
taining the point of ti lie from which the 
period for the fulfil nent of the condition 
prescribed in the section is to be calculated 
and in this view no provision of the Act is 
violated by framing els. 9 (c) and 10 of 

R. III-A. Both the clauses are intra vires the 
High Court. 1958 Bom 164 (Pr 6) [AIR V 45 
C 48] : ILR (1957) Bom 295 (DB). 

[14] The words ‘debts provable* in the Act 
mean debts where proof is offered with a 
view to entitle the creditors to be includ¬ 
ed in the schedule with a view of their 
participating in the assets of the insol¬ 
vent and not the proof for any other pur* 
pose. The use of the same expression in 

S. 28 (2) and the proviso to S. 78 (2) should 
not carry a different meaning. The definition 
of proved debts under R. 3 of the Rules fram¬ 
ed by Madras High Court under S. 79 (1) is 
not ultra vires the Act. 1960 Andh-Pra 257 
(Pr 3) [AIR V 47 C 79] (DB). 

Section 80 — Note 1 

[1] In order to prepare the schedule under 
the powers delegated to him under S. 80 \b). 
the receiver has to decide whether the alleged 
debt was actually due and, if so, whether the 
whole or a part of it was unsecured. When 
after an inquiry into these n atters he has 
come to the conclusion that the debt was 
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(e) to make interim orders in any case of urgency; and 

(f) to hear and determine any unopposed or ex parte application. 


(2) Subject to the appeal to the Court provided for by section 68, any order 
made or act done by the Official Receiver in the exercise of the said powers 
shall be deemed the order or act of the Court. 


[P. I., 1907—S. 52; P. T. I., 1909-S. 8.] 


[a] Clauses (a),(c) and (d) were omitted by the Provincial Insolvency (Amendment) Act, 
1928 (XXXIX of 1928), S. 7. 


•81a Power of State Government to bar application of certain provisions to 

certain Courts. 

Any State Government ft [* * *] may, by notification in the Official Gazette, 

•declare that any of the provisions of this Act specified in Schedule II shall not 
apply to insolvency proceedings in any Court or Courts having jurisdiction 
under this Act in any part of the territories administered by such State 
Government. 


[P. I., 1907—S. 54.] 

[a] The words “with the previous sanction of the Governor-General in Council” were 
omitted by the Devolution Act, 1920 (XXXVIII of 1920), S. 2 and Sell. I. 


82. Savings. 

Nothing in this Act shall— 

(a) affect the Presidency-towns Insolvency Act, 1909, & [* * *] or 

(b) apply to cases to which Chapter IV of the Dekkhan Agriculturists Relief 

Act, 1879, is applicable. 

[P. I., 1907—S. 55.] 

[a] The words and figures “or S. 8 of the Lower Burma Courts Act, 1900” were omitted 
by the Repealing and Amending Act, 1930 (VIII of 1930), S. 3 and Sch. II.. 



Section 80 — Note 1 (contd.) 
genuine, but that no part of it was secured, 
the proceedings before the receiver cannot be 
said to have been misconceived, or the order 
passed by him ultra vires. An appeal lies 
under S. 08 agaihst such order to the District 
Judge. 1939 Lah 400 (402) [AIR V 20]. 

[2] Official receiver exercising powers under 
S. 80 is not a Court subordinate to District 
Court under S. 40. 1918 Mad 904 (900) [AIR 
V 5] : 40 Mad 752 (DB). 

[3] The power delegated to the official re¬ 
ceiver under S. 80 is to frame the schedule 
after an ex parte examination of the evidence 
tendered by the alleged creditors of the insol¬ 
vent and he does not decide judicially or 
finally upon the contested claims. His enter¬ 
ing a creditor’s name in the schedule does not 
prevent the Court from entertaining applica¬ 
tions under Ss. 50 and 53. 1918 Mad 200 (200, 
207) [AIR V 5] : 41 Mad 30. 



Section 82 — Note 1 


U \ 4 • • 

The assignee of a decree, during pi 
of his darkhast, also filed an app] 

!!3 J 2 A.M. 30. 


tion in insolvency against the judgment-deb¬ 
tor who was an agriculturist. On judgment- 
debtor’s contentions that the application 
was barred under S. 82 (b) of the Pro¬ 
vincial Insolvency Act, the Subordinate Judge 
dismissed the application for want of jurisdic¬ 
tion. On appeal to the District Court, the 
Assistant Judge held that the Subordinate 
Judge had jurisdiction and remanded the 
case. In a revision application the judgment- 
debtor contended that no appeal to the Dis¬ 
trict Court lay under S. 33— liel\ that 
although under S. 33 no appeal was compe¬ 
tent, under S. 53 a revision was competent on 
a question of legality or propriety of any 
order passed by Subordinate fudge in any 
matter falling under Chap. IV of Dekkan 
Agriculturists’ Relief Act. The question before 
Assistant Judge was a question of jurisdiction 
of the trial Court and could, therefore, form 
the subject-matter of a revision. The order of 
the Assistant Judge could, therefore, be re¬ 
garded as an order in revision and dealt with 
by the High Court. 1945 Bom 374 (375) fAIR 
V 32] : ILR (1945) Bom 518 (DB). 
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83. Repeals. 

a [* * * * * *] 
(2) Where in any enactment or instrument in force at the date of the com¬ 
mencement of this Act, reference is made to Chapter XX (Of Insolvent Judg¬ 
ment-debtors) of the Code of Civil Procedure, 1877, or of the Code of Civil: 
Procedure, 1882, or to any section of either of those Chapters, such reference 
shall, so far as may be practicable, be construed as applying to this Act or to 
the corresponding section thereof. 

[P. I., 1907—S. 56.] 

[a] Sub-section (J) was omitted by the Repealing Act, 1927 (XII of 1927), S. 2 and Sch, 


SCHEDULE I 

# 

[See section 75(2)] 

DECISIONS AND ORDERS FROM WHICH AN APPEAL LIES TO THE 

High Court under section 75 (2) 


Section 


Nature of decision or order 



Decision of questions of title, priority, etc,, arising in insolvency. 

Order dismissing a petition. 

Order awarding compensation. 

Order of adjudication. 

Orders regarding entries in the schedule. 

Order annulling adjudication. 

Order declaring the conditions on which the debtor’s property shall revert 
to him on annulment of adjudication. 

Order on application for discharge. 

Order disallowing or reducing entries in the schedule. 

Order annulling a voluntary transfer. 

Decision that a transfer of property is a preference in favour of a creditor. 

* * * * * *1 



[a] The entry relating to S. 69 was omitted by the Repealing Act, 1927 (XII of 1927),. 
S. 2 and Sch. 


Section 83 — Note 1 

[1] By S. 193 of the Agra Tenancy Act, 
Chap. 20 of Civil P. C. of 1882 is made in¬ 
applicable to proceedings under the Tenancy 
Act. By S. 56 of the Provincial Insolvency 
Act, 1907, Chap. 20 of Civil P. C. 1882, was 

repealed and it was enacted that references to 
Chap. 20 should be construed as applying to 
Provincial Insolvency Act of 1907. Hence 
Provincial Insolvency Act of 1907 does not 
apply to proceedings under Agra Tenancy Act 
of 1901. 1921 All 13 (14) [AIB V 8]: 43 All 
510 (FB). 

[2] Sections 344 to 359, Civil P. C., of 1877 
being repealed by operation of S. 8, General 
Clauses Act and S. 83 (2), Provincial Insol¬ 
vency Act, 1920, references to old Code must 
be construed as applying to the correspond¬ 
ing provisions of the Provincial Insolvency 
Act 1920. The references in Chap. 4, Dekkhan 
Agriculturists’ Relief Act, to Ss. 344 to 359, 
Civil P. C. of 1877 are references to the 


whole law of insolvency as contained in 
those sections. Therefore the power of the- 
creditor to make applications in insolvency 
must be regarded as saved by the present pro¬ 
visions of the Provincial Insolvency Act,. 
1920, notwithstanding that in no part of 
Chap. 4, Dekkan Agriculturists’ Relief Act, is 
the power of a decree-holder to file an insol¬ 
vency petition against an agriculturist debtor 
expressly mentioned, the reason being that at 
the date of the enactment of the above Act 
such a creditor had the power under the gene¬ 
ral provisions of the Civil Procedure Code to 
file such a petition. Therefore the decree- 
holder is entitled under S. 9, Provincial Insol¬ 
vency Act 1920, to present an insolvency 
petition against the agriculturist judgment- 
debtor notwithstanding the provisions ot 
S. 82 (b), Provincial Insolvency Act 1920. 
1945 Bom 374 (377) [AIR V 32] : I L R (1945) 
Bom 518 (DB). 
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SCHEDULE II 


(See section 81) 


Provisions of the act application of which 

State Governments. 


[AY BE BARRED BY 


Provisions of the Act 


Subject 


* 


* l 


Section 
26 

28, sub-section ( 3 ). 
34 

38 

39 

40 

42, sub-sections ( 1 ) 
and ( 2 ). 


45 

46 

47 

48 

49 

50 
5L 

52 

53 

54 

55 
61 


[except clause (a) 
of sub-section (1) 
and sub-section 
( 4 )]. 


I 


Award of compensation. 

Reputed property of an insolvent. 
>bts provable ui 


Debts provable under the Act. 


Compositions and schemes of arrangement. 


Obligation to refuse absolute discharge. 


1 


Method of proof of debts. 


1 

J 


1 


I 


h Effect of insolvency on antecedent transactions. 


I 


J 


Priority of debts. 


63 

64 

65 
60 
72 


I 

J 


Dividends. 


Management by and allowance to insolvent. 

Penalty for obtaining of credit by undischarged insolvent. 

SCHEDULE III .—Enactments repealed. [Repealed by the Repealing Act, 1927 
(XII of 1927), S. 2 and Sch.] 


[THE] PROVINCIAL SMALL CAUSE COURTS ACT, 1887 

(Act IX of 1887) 

[The Act printed here is as on 1-3-1961.] 

CONTENTS 


CHAPTER I 

Preliminary 

Sections 

1. Title, extent and commencement. 

2. [Repealed.] 

3. Sayings. 

4. Definition. 




CHAPTER II 

CONSTITUTION OF COURTS OF SMALL 

Causes 

5. Establishment of Courts of Small 
Causes. 


7. Appointment of times of sitting in 

certain circumstances. 

8. Additional Judges. 

9. [Repealed.] 

10. Power to require two Judges to sit 

as a bench. 

11. Decision in case heard by a bench. 

12. Registrar. 

13. [Repealed.] 

14. Duties of ministerial officers. 





CHAPTER III 

JURISDICTION OF COURTS OF SMALL 

Causes 

15. Cognizance of suits by Courts of 
Small Causes. 
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Sections 

16. Exclusive jurisdiction of Courts of 

Small Causes. 

CHAPTER IV 

PRACTICE AND PROCEDURE 

17. Application of the Code of Civil 

Procedure. 

18. Trial of suits by Registrar. 

19. Admission, return and rejection of 

plaints by Registrar. 

20. Passing of decrees by Registrar on 

confession. 

21. Execution of decrees by Registrar. 

22. Adjournment of cases by chief 

ministerial officer. 

23. Return of plaints in suits involv¬ 

ing questions of title. 

24. Appeal from certain orders of 

Courts of Small Causes. 

25. Revision of decrees and orders of 

Courts of Small Causes. 

26. [Repealed.] 

27. Finality of decrees and orders. 


CHAPTER V 

SUPPLEMENTAL PROVISIONS 

28. Subordination of Courts of Small 

Causes. 

29. Seal. 

30. Abolition of Courts of Small 

Causes. 

31. Saving of power to appoint Judge 

of Court of Small Causes to 
other office. 

32. Application of Act to ‘Courts in- • 

vested with jurisdiction of 
Court of Small Causes. 

33. Application of Act and Code to 

Court so invested as to two 
Courts. 

34. Modification of Code as so applied. 

35. Continuance of proceedings of 

abolished Courts. 

36. [Repealed.] 

37. Publication of certain orders. 

THE FIRST SCHEDULE. — 

[Repealed.] 

THE SECOND SCHEDULE. — 

Suits Excepted from the 
Cognizance of a Court of 
Small Causes. 


STATEMENT OF OBJECTS AND REASONS 


“The suits cognisable in Courts of Small 
Causes are subject to certain provisos, descri¬ 
bed in section 6, Act XI of 1865, as “claims 
for money due on bond or other contract, or 
for rent, or for personal property, or for the 
value of such property, or for damages, when 
the debt, damage or demand does not exceed 
in amount or value the sum ol five hundred 
rupees whether on balance of account or 
otherwise” and section 586 of the Code of 
Civil Procedure provides that “no second 
appeal shall lie in any suit of the nature cog¬ 
nisable in Courts of Small Causes, when the 
amount or value of the subject-matter of the 
original suit does not exceed five hundred 
rupees”. Since section 6 of the Act of 1865 
was enacted, a vast quantity of case-law has 
grown up around it, and, as the rulings of the 
Courts have not been uniform, doubts constant¬ 
ly arise on the question whether a suit is or is 
not a suit of the nature cognisable by a Court 
of Small Causes, and, consequently, whether 
or not, where the suit is of value not exceed¬ 
ing five hundred rupees and the original de¬ 
cree made in it was not final but was open to 


appeal, an appeal will also lie from the 
appellate decree in the suit. It appears to the 
Government of India that the conflicting con¬ 
structions placed on section 6, of which some 
are due to the progress of legislation during 
the last twenty years (ILR 3 All 66), render a 
more accurate definition necessary of the suits 
of which Courts of Small Causes may take 
cognizance, and that legislation to this end 
should follow sections 18 and 19 of the Presi¬ 
dency Small Cause Courts Act, 1882, in de¬ 
claring the jurisdiction of those Courts to 
extend to all suits of a civil nature, subject to 
specified exceptions. This Bill has accordingly 
been prepared, its primary object being to 
remove the doubts now felt as to the effect of 
section 6, Act XI of 1865; and, as several sec¬ 
tions and parts of sections of that Act have, 
from time to time, been repealed and other 

sections are obsolete as regards both, expres¬ 
sion and utility, it has been considered desir¬ 
able to repeal the Act and re-enact the sub¬ 
stance of the extant portions of it. * * 

—Gazette of India, 1886, Part V, p. 8. 


PREVIOUS LEGISLATION 

Provincial Small Cause Courts Act, XLII of Mufassal Small Cause Courts Act, XI of 
1860—Repealed by Act XI of 1865. 1865—Repealed by Act VIII of 1887. 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


Adapted by A. O., 1937; A. L. O., 1950; 
2 A. L. O., 1956; 

Adapted by An. A. L. O., 1954 and 1957; 
Mad. (Ad. Ter.) A. L. O., 1981. 

Amended by Acts VI of 1914; XI of 1915; 
IX of 1922; I of 1926; IX of 1935. 
Amended in its application to— 

Madhya Pradesh by M. P. Act XIX of 1958. 
Maharashtra by Bom. Acts VI of 1930; IX 
of 1932; LVII of 1950; LXXXVII of 
1958. 

Uttar Pradesh by U. P. Acts XXIV of 1954; 
XVII of 1957. 

-Extended by Acts LIX of 1949; XXX of 
1950. 

-Extended in- 


Assam by Assam Act VIII of 1947. 

Bombay by Bom. Acts IV of 1950; LXXXVII 
of 1958. 

Madras by Mad. Acts XXXV of 1949; XXII 
of 1957. 

Punjab by PunJ. Act V of 1950. 

—Repealed in part and amended by Act X of 

1914. 

—Repealed in part by Acts X of 1888; XII of 
1891; IX of 1908; IV of 1914; I of 1938. 

—Repealed in its application to areas men¬ 
tioned in Sch. A to Bom. Act XVII of 1945 
—See S. 4 (1) of that Act. 

—Repealed in its application to Malabar dis¬ 
trict by Ker. Act VIII of 1957. 


[THE] PROVINCIAL SMALL CAUSE COURTS ACT, 1887 

(ACT IX OF 1887) a 

[24th February , 1887*] 

An Act to consolidate and amend the law relating to Courts of 
Small Causes established beyond the Presidency.towns. 

WHEREAS it is expedient to consolidate and amend the law relating to 
Courts of Small Causes established beyond the local limits for the time being 
of the ordinary original civil jurisdiction of the High Courts of Judicature at 
Fort William in Bengal and at Madras and Bombay ; 

It is hereby enacted as follows :— 

[a] For Statement of Objects and Reasons, see Gazette of India, 1880, Pt. V, page 8 ; 
for Report of the Select Committee, see ibid , 1887, Pt. IV, page 33. 

This Act has been declared to be in force in Panth Piploda by the Panth Piploda 
Laws Regulation, 1929 (I of 1929), S. 2 ; in the Khondmals District by the Khondmals 
Laws Regulation, 1936 (IV of 1936), S. 3 and Schedule ; and in the Angul District by 
the Angul Laws Regulation, 1936 (V of 1930), S. 3 and Schedule. 

It has been declared , under the Scheduled Districts Act, 1874 (XIV of 1874), S. 3 (a) 
to be in force in the Districts of Hazaribagh, Lohardaga and Manbhum, and Pargana 
Dhalbhum and the Kolhan in the District of Singbhum, see Gazette of India, 1887, Pt. I, 
page 582. The District of Lohardaga (now called the Ranchi District, see Calcutta 
Gazette, 1889, Pt. I, page 44) included at this time the District of Palamau which was 
separated in 1894. 

This Act has been extended to and shall be in force in— 

(a) the new Provinces and merged States —see the Merged States (Laws) Act, 1949 

(LIX of 1949), S. 3 [1-1-1950] ; 

(b) the States of Manipur, Tripura and Vindhya Pradesh — see the Union Terri¬ 

tories (Laws) Act, 1950 (XXX of 1950), S. 3 [10-4-1950] ; 

(c) Shillong in the State of Assam —see Assam Act VIII of 1947, S. 3 and Sch. I ; 

(d) the States merged in the State of Bombay —see Bom. Act IV of 1950 ; 

(e) the Hyderabad and Saurashtra areas of the State of Bombay — see Bom. Act 

LXXXVII of 1958, S. 2 (1) [15-10-1958] ; 

(f) the States merged in the State of Madras — see Mad. Act XXXV of 1949, S. 3 

[w. e. f. 1-1-1950] ; 

(g) the transferred territory in the State of Madras — see Mad. Act XXII of 1957, 

S. 3 [18-12-1957] ; 

(h) the States merged in the State of Punjab —see Punj. Act V of 1950. 

The amending Acts enacted in the State of Bombay, namely. Bom. Acts VI of 1930, 
IX of 1932 and LVII of 1950, and which amend the Provincial Small Cause Courts Act, 
1887, in its application to the area of the pre-Reoganisation State of Bombay excluding 
the transferred territories are extended to and shall be in force in the Vidarbha region 
and Kutch area of the State of Bombay to which they did not extend before 15-10-1958 ; 
the said Act shall from that date be deemed to be amended accordingly also in that 
part of the State-see Bom. Act LXXXVII of 1958, S. 2 (2) [15-10-1958J. 

This Act has ceased to apply to or to be in force in the areas specified in Parts II, 
III and IV of Sch. A to Bom. Act XVII of 1945— see S. 4 (1) and Sch. D of that Act. 
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The Provincial Small Cause Courts Act, 1887, as in force in the Malabar district i« 
repealed by the Kerala Small Cause Courts Act, 1957, S. 33 [1-8-1957]. 

For power to confer upon a Subordinate Judge or Munsif in Bengal, the Province 
ot Agra and Assam, the jurisdiction of a Court of Small Causes under this Act see th* 
Bengal, Agra and Assam Civil Courts Act, 1887 (XII of 1887), S. 25. 

i a*-?™*! 1 2 3 * * * * V 8 .’ 40 of the Bengal, Agra and Assam Civil Courts Act, 

VI? / i 88 J?’ apply t0 Courts of Small Causes constituted under this Act, see Act 

All ol 1887, S. 40. 

The powers of a Court of Small Causes under this Act have been conferred upon 
the Courts of Sub-Divisional Officers of the Khondmals and Angul Districts by S 13 of 
Regulations 4 and 5 of 1936, respectively. 


CHAPTER I 


PRELIMINARY 


1. Title, extent and commencement. 

( 1 ) This Act may be called THE PROVINCIAL SMALL CAUSE COURTS 
ACT, 1887* 


(2) It extends to A [the whole of India except a [the territories which, imme¬ 
diately before the 1st November, 1956, were comprised in Part B States] ] ; and 

(3) It shall come into force on the first day of July, 1887. 

La] Substituted for the words “Part B States” by 2 A. L. O., 1956 [1-11-1956], Imme¬ 
diately before 1st November 1956, the following were Part B States, namely, Hyderabad, 

Jammu and Kashmir, Madhya Bharat, Mysore, Pepsu, Rajasthan, Saurashtra and 
I ravancore-Cochin. 

GUJARAT STATE AMEND “ENTS 

Same as that of Maharashtra. 

MAHARASHTRA 


In its application to the State of Bombay, in section 1— 

(a) to sub-section (2), add the following Proviso, namely,— 

/n Prov ided that on the commencement of the Provincial Small Cause Courts 
(Bombay Unification and Amendment) Act, 1958, it shall also extend to the Saurashtra 
and Hyderabad areas of the State of Bombay.” 

(b) to sub-section (3) 1 add the following Proviso, namely,— 

Provided that, in the Saurashtra and Hyderabad areas of the State of Bombay, 
it shall come into force on the commencement of the Provincial Small Cause Courts 
(Bombay Unification and Amendment) Act, 1958.” 

Bom. Act LXXXVII of 1958, S. 4 [came into force on 15-10-1958]. 


2m Repeal. [Repealed partly by the Amending Act, 1891 (XII of 1891), S. 2 and 
Schedule I, and partly by the Repealing Act , 1938 (I of 1938 ), S. 2 and 
Schedule.] 


3. Savings. 

Nothing in this Act shall be construed to affect— 

(a) any proceedings before or after decree in any suit instituted before the 
commencement of this Act; or 

(b) the jurisdiction of a Magistrate under any law for the time being in 

force with respect to debts or other claims of a civil nature, or of 
village-munsifs or village-panchayats, under the provisions of the 


Section 3 — Note 1 


[1] Small Cause Court has concurrent juris¬ 
diction with the Village Munsif to hear suits 
under S. 13, Madras Act 1 of 1889. (’90) 13 
Mad 145 (146) (DB). 

[2] In view of the rule of construction con¬ 

tained in S. 3 (c), what is contained in the 

Act does not affect the power that is given to 

the local Government under the Madras Act 

to raise the jurisdiction. 1957 Mad 673 (674) 

[AIR V 44 C 207). 


T3] Section 25 of the Act affords ground for 
interference within an ambit wider than that 
provided by para. 35 of the Himachal Pra¬ 
desh (Courts) Order. Hence, S. 25 of the Act 
cannot be said to affect the special law con¬ 
tained in Para 35 of the Order within the 
intendment of S. 3 (c) of the Act. 1953 Him 
Pra 68 (69) [AIR V 40 C 30]. 
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Madras Code, or of village-munsifs under the Dekkhan Agriculturists’ 
Relief Act, 1879 a ; or 

(c) any local law or any special law other than the Code of Civil Procedure. b 

a] Now see Bombay Agricultural Debtors Relief Act, 1947 (Bom. XXVIII of 1947), S. 50. 
.b] See now the Code of Civil Procedure, 1908 (Act V of 1908). 

STATE AMENDMENTS 

ANDHRA PRADESH 

In its application to the State of Andhra Pradesh, in clause (b) of section 3 after the 
words "Madras Code" insert the words and figures “or of the laws in force in the State of 
Andhra as it existed immediately before the 1st November, 1958”. 

—Andh. Pra. A. L. 0., 1953 and 1957. 

MADRAS 

In its application to the added territories in the State of Madras, in clause (b) of section 3, 
• for the words and figures “State of Andhra as it existed immediately before the 1st November, 
1956" substitute the words and figures “territories specified in the Second Schedule to the 
Andhra Pradesh and Madras (Alteration of Boundaries) Act, 1959”. 

—Mad. (Ad. Ter.) A. L. O., 1961. 

4. Definition. 

In this Act, unless there is something repugnant in the subject or context, 
*Court of Small Causes” means a Court of Small Causes constituted under this 
Act, and includes any person exercising jurisdiction under this Act in any such 
Court. 


CHAPTER II 

Constitution of Courts of small Causes 

5. Establishment of Courts of Small Causes. 

(1) The State Government a [* * *] may, by order in writing, establish a 
Court of Small Causes at any place within the territories under its administra¬ 
tion beyond the local limits for the time being of the ordinary original civil 
jurisdiction of a High Court of Judicature established in a Presidency-town. 

(2) The local limits of the jurisdiction of the Court of Small Causes shall be 
such as the State Government may define, and the Court may be held at such 
place or places within those limits as the State Government may appoint. 6 

[a] The words “with the previous sanction of the Governor-General in Council” were 

repealed by the Decentralization Act, 1914 (IV of 1914), S. 2 and Sch., Pt. L [b] For 
notifications issued under clause (2) of section 5, see different local Rules and Orders. 


a .[6# Judge. 

When a Court of Small Causes has been established there shall be appointed, 
by order in writing, a Judge of the Court: 

Provided that if the State Government so direct, the same person shall be the 
Judge of more than one such Court.] 

[a] Substituted for the original section by A.O., 1937. 


Appointment of times of sitting in certain circumstances. 

(1) A Judge who is the Judge of two or more such Courts may, with the 
sanction of the District Court, fix the times at which he will sit in each of the 
Courts of which he is Judge. 

(2) Notice of the times shall be published in such manner as the High Court 
from time to time directs. 


Section 4 — Note 1 

[1] No distinction exists between a Small 
•Cause Court Judge and a Court which has 
Small Cause Court powers. 1935 All 690 (691) 

[AIBV22J. __ 

Section 5 — Note 1 

[1] Section 28 of the Civil Courts Act does 
mot owe its origin to S. 5 of this Act. The 


former section only envisages ordinary Civil 
Courts invested with small cause jurisdiction 
by virtue of the powers given by other enact¬ 
ments. The Small Cause Courts contemplated 
by S. 5 are distinct and different from those 
envisaged in S. 28 of the Civil Courts Act. 
1959 Andh Pra 3 (5) [A I R V 46 C 2] : I L R 
(1958) Andh Pra 740 (DB). 
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8. Additional Judges. 

a [(l) If the State Government so direct, there may be appointed, by order m 

writing. Additional Judges of a Court of Small Causes or of two or more such 
Courts.] 

(2) b [An Additional] Judge shall discharge such of the functions of the Judge 
of the Court or Courts as the Judge may assign to him, and in the discharge of 
those functions shall exercise the same powers as the Judge. 

(3) The Judge may withdraw from b [an Additional] Judge any business 
pending before him. 


(4) When the Judge is absent, the “[senior] Additional Judge may discharge- 
all or any of the functions of the Judge. 

[a] Substituted for the original sub-section by A. O., 1937. [b] Substituted for “the- 
Additional by the Repealing and Amending Act, 1915 (XI of 1915), S. 2 and Sch. I. 

LcJ Inserted , ibid . 


9 A Suspension and removal of Judges. [Repealed by A. 0. 1937.] 

lOa Power to require two Judges to sit as a bench # 

The State Government, after consultation with the High Court, may by 
order m writing, direct that two Judges of Courts of Small Causes or a Judge 
and an Additional Judge of a Court of Small Causes shall sit together for the 
trial ot such class or classes of suits or applications cognizable by a Court of 
Small Causes as may be described in the order. 


XI* Decision in case heard by a bench. 

(l) two Judges, or a Judge and an Additional Judge, sitting together under 
the last foregoing section, differ as to a question of law or usage having the 
force of law, or in construing a document the construction of which may 
affect the merits, they shall draw up and refer, for the decision of the High 
Gourt, a statement of the facts of the case and of the point on which they differ 

in opinion, and the provisions of Chapter XLVI of the Code of Civil Procedure* 
shall apply to the reference. 

, • y , i on any matter other than a matter specified in sub¬ 

section (l), the opinion of the Judge who is senior in respect of date of 
appointment as Judge of a Court of Small Causes, or, if one of them is an. 
Additional Judge, then the opinion of the Judge sitting with him, shall prevail. 

(3) For the purposes of sub-section (2), a Judge permanently appointed shall 
be deemed to be senior to an officiating Judge. 

[a] Of Act XIV of 1882. See now Ss. 113 and 115 and the First Schedule, Order XLVI,. 
of the Code of Civil Procedure, 1908 (Act V of 1908). 


12. Registrar. 

a i (l) There may be appointed to a Court of Small Causes an officer to be- 
called the Registrar of the Court.] 

(2) Where a Registrar is appointed, he shall be the chief ministerial officer 
of the Court. 


Section 8 — Note 1 

[1] In matters assigned to him Additional 
Judge has got the same powers as those of 
Judge and therefore a complaint by him 
under S. 195, Criminal P. C. is good. 1931 Lah 
530 (532) [A I R V 18] : 13 Lah 16 : 32 Cri L 
Jour 964 (DB). 


Section 11 — Note 1 

[1] A single Judge of Small Cause Court 
can make a reference to the High Court. 
Section 11 extends rather than restricts the 
power oi the Court to make a reference under 


S. 113 and O. 46 R. 1, Civil P. C. 1937 Sind. 
318 (319) [AIR V 24] (DB). 


Section 12 — Note 1 

[1] The Registrar has no jurisdiction under 
R. 33, Madras Rules, to enquire into the liabi¬ 
lity of the garnishee when the identical 
claim is already the subject-matter of another 
suit in the Court. His jurisdiction extends to* 
those cases only where suit is not actually 
instituted. 1929 Mad 274 (275) [AIR V 16]. 
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(&)' The State Government may, by order in writing, confer upon a Registrar, 
within the local limits of the jurisdiction of the Court, the jurisdiction of a 
Judge of a Court of Small Causes for the trial of suits of which the value does 
not exceed twenty rupees. 

(4) The Registrar shall try such suits cognizable by him as the Judge may, 
by general or special order, direct. 

b £1* 

[a] Substituted by A.O,, 1937 for the original sub-section which read : lt ( 1) The Local 
Government may appoint to a Court of Small Causes an officer to be called the Registrar 
of the Court.” [b] Sub section (5), which read: “A Registrar may be suspended or 
removed from office by the Local Government”, was repealed by A.O., 1937. 


STATE AMENDMENTS 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Bombay, in sub-section (3) of section 12, for the word 
“twenty” substitute the words ‘‘one hundred”. 

- Bom. Act LXXXVII of 1958, S. 5 [15-10-1958]. 


13. Other ministerial officers. [Repealed by A. 0., 1937.] 


14. Duties of ministerial officers. 

(1) The ministerial officers of a Court of Small Causes shall, in addition to 
any duties mentioned in this Act, or in any other enactment for the time being 
in force, as duties which are or may be imposed on any of them, discharge such 
duties of a ministerial nature as the Judge directs. 

(2) The High Court may make rules consistent with this Act, and with any 
other enactment for the time being in force, conferring and imposing on the 
ministerial officers of a Court of Small Causes such powers and duties as it 
thinks fit, and regulating the mode in which powers and duties so conferred 
. and imposed are to be exercised and performed. 


STATE AMENDMENTS 

GUJARAT 

In its application to the Stale of Gujarat, same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Bombay, in section 14 in sub-section (1), for the words 
“The ministerial officers” substitute the words “The clerks, bailiffs, appraisers and other minis- 
officers”. —Bom. Act LXXXVII of 1958, S. 0 [15-10-1958]. 


CHAPTER III 

JURISDICTION OF COURTS OF SMALL CAUSES 

IS. Cognizance of suits by Courts of Small Causes. 

(l) A Court of Small Causes shall not take cognizance of the suits specified 
in the second schedule as suits excepted from the cognizance of a Court of 
Small Causes. 


SECTION 15 - SYNOPSIS 

1. Applicability. 

2. Nature of Suit. 

3. Jurisdiction. 

4. Suits of Small Cause nature. 

5. Suits excepted from Small Cause juris¬ 

diction. 

1. Applicability.—[1] While the old Act 
gave to tne Small Cause Court jurisdiction 
only in certain specified matters, the present 
Act proceeds upon another basis, excluding 
from the jurisdiction of the Courts of Small 
Causes certain matters and leaving to these 


Courts a residuary jurisdiction. 1939 Sind 35 
(35) [AIR V 20] : ILR (1939) Kar 134 (DB). 

[2] Section 15 does not apply to the Kara¬ 
chi Small Cause Court constituted under the 
Karachi Small Cause Courts Act of 1929. 1941 
Sind 138 (141) [A 1 R V 28J : I L R (1941) Kar 
238. 

[3] The power given to local Government 
under S. 3 (c) of the Madras Civil Court Act 
(111 of 1873) to raise the jurisdiction is not 
affected by sub-s. (3) of S. 15 of the Act. 1957 
Mad 073 (073) [AIR V 44 C 207J. 

[4] Pecuniary jurisdiction provided for in 
the section being subject to provisions of any 
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(2) Subject to the exceptions specified in that schedule and to the provisions 
of any enactment for the time being in force, all suits of a civil nature of which 
the value does not exceed five hundred rupees shall be cognizable by a Court 
of Small Causes. 

(3) Subject as aforesaid, the State Government may, by order in writing, 
direct that all suits of a civil nature of which the value does not exceed one 
thousand rupees shall be cognizable by a Court of Small Causes mentioned in 
the order. a 

[a] For notifications issued under this section, see different local Rules and Orders. 


STATE AMENDMENTS 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 

MADHYA PRADESH 


In its application to the whole of the State of Madhya Pradesh, in sub-section (3) of 
section 15, for the words “State Government” substitute the words “High Court”. 

—M. P. Act XIX of 1958, S. 28 and Sch. [w. e. f. 1-1-1959]. 


MAHARASHTRA 


u I n ds application to the State of Bombay, in sub-section (3) of section 15, for the words 
one thousand rupees” substitute the words “two thousand rupees”. 

—Bom. Act LVII of 1950, S. 2 [w. e. f. 8-1-1951] read with LXXXVII of 1958, S. 2 

t „ ... r . [15-10-1958]. 

Note, lor validation of certain suits, proceedings, etc., the cognizance of which was 

taken from 8-1-1951 to 25-2-1955 by Courts having no jurisdiction, see section 3 
of the Provincial Small Cause Courts (Suits Validation) Act, 1955 (Bom. XVI of 
1955). 


Section 15 — Note 1 (contd.) 
enactment for the time being in force, the 
section does not obstruct the local enactments 
taking effect. 1959 Andh Pra 3 (5) [A I R V 46 
C 2] : ILR (1958) Andh Pra 740 (DB). 

2. Nature of suit.—[1] In deciding the 
question whether a suit is of a Small Cause 
nature or not attention has to be paid to the 
nature of the suit, as it was presented to the 
first Court and not to the subsequent shape 
that it may have taken as a result of the 
finding of the lower Courts. 1924 Mad 844 
(844) [AIR V 11]*(’08) 32 Bom 356 (360) 
(DB)*(’96) 20 Bom 675 (676, 677) (DB). 

[2] Where the suit is of a Small Cause 
nature, the mere addition of an idle prayer 
for declaration without which the suit can 
proceed does not make it the less a suit of a 
Small Cause nature. (’31) 1931 Mad W N 1107 
(1108). 

[3] The nature of a suit is to be determined 
according to the claim made by the plaintiff 
and not by the contest of the defendant. 1933 
Nag 82 (83) [AIR V 20] : 29 Nag L R 115. 

[4] In case of unclassed suit, fact that it 
arises out of suit of Small Cause nature does 
not make it Small Cause Suit. 1937 Lah 454 
(455) [AIR V 24]. 

[5] Suit as originally brought and not in 
the character which it ultimately assumes 
determines the jurisdiction of the Court. The 
written statement is irrelevant to the deter¬ 
mination of this question. Madhya Bharat 
Notification No. 1567 (3-3-1948) does not bar 
the jurisdiction of the Court of Small Causes 
in cases which are within its pecuniary juris¬ 
diction. 1950 Madh B 14 (14) [AIR V 37 C 6]. 
(Hence a simple suit for damages for less than 
Rs. 500 against a Railway company for sto¬ 
rage of goods, so far as the City of Indore 
was concerned, was held to be cognizable by 
the Small Cause Court, Indore.) 


[6] Nature of suit is determined by relief 
claimed—Suit for recovery of Rs. 20 — Suit is 
small cause suit—No second appeal lies. 1955 
N U C (Punj) 5722 [AIR V 42]. 

3. Jurisdiction.—[1] The question in 
order to exclude the jurisdiction of the Court 
must be a direct question for determination 
and not merely incidental for the purpose of 
deciding. 1930 Pat 335 (,336; [AIR V 17]. 

[2] The jurisdiction of a Court of Small 
Causes cannot be ousted by adopting a dodge 
which is capable of being discovered. 1933 
Sind 296 (297) [AIR V 20]. 

[3] A plaintiff is entitled to abandon a part 
of his claim so as to bring his case within the 
jurisdiction of the Small Cause Court. (’99) 
23 Bom 266 (271) (DB). 

[4] A plaintiff who alters the valuation of 
his suit for the purpose of evading jurisdic¬ 
tion may be punished by having no costs 
allowed to him, but the Appellate Court 
should not reverse a decision correct on 
merits and direct the return of the plaint 
simply because the value of the suit has been 
designedly increased or diminished to evade 
jurisdiction. (’97) 24 Cal 661 (664) (DB). 

[5] A suit of a civil nature of value not 
exceeding Rupees five hundred being cogniz¬ 
able by a Court of Small Causes and no other, 
and the jurisdiction to try it as a regular 
civil suit being barred by S. 15 of the Act, it 
is not within the competence either of the 
High Court or of the parties to confer such 
jurisdiction upon a tribunal on which juris¬ 
diction has not been conferred by the legisla¬ 
ture. 1956 Punj 233 (234) |AIRV43C93]. 
(Judicial Officer invested with Small Cause 

jurisdiction trying a suit as regular civil suit 

—Decision should be deemed to be one given 
by Small Cause Court — Decree passed not 
appealable.) 
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Section 15 — Note 3 (oontdj 

[6] A suit filed as an original suit retains 
the character from the date of the institution 
of the suit. Any increase in the jurisdiction 
cannot have any retrospective effect. (’58) 
1958 Andh L T 557 (558). (Money suit insti¬ 
tuted as original suit—Small cause jurisdic¬ 
tion increased—Suit retains the character as 
original suit.) 

[7] Jurisdiction of Small Cause Court to 
try a suit for recovery of rent will not be 
ousted by the defendant raising the question 
of fixation of standard rent. 1960 Punj 11 
(13, 14) [AIR V 47 C 5] (DB). (Delhi and 
Ajmer Rent Control Act does not divest the 
Court of Small Causes of its exclusive juris¬ 
diction to hear and decide a suit for recovery 
of House rent.) 

[8] A Court of Small Causes is entitled to 
decide even questions of title relating to im¬ 
movable property provided the suit in form 
does not ask for a relief relating to title to 
immovable property, but for payment of a 
sum of money. Hence in a suit for rent, the 
Court in deciding whether there was contrac¬ 
tual relationship of landlord and tenant 
between the parties, can embark upon an en¬ 
quiry as to title. 1956 Bom 236 ^237) [AIR 

V 43 C 91]. 

[9] Suit by Commissioners for recovery of 
remuneration ordered to be paid to them in 
partition suit—Small Cause Court is bound 
by the decision given in the partition and 
has no jurisdiction to go into the question of 
the quantum of remuneration and hold that 
the amount of remuneration was exorbitant in 
relation to the nature of work done by the 
Commissioners. 1954 Sau 49 (49, 50) [AIR 

V 41 C 25]. 

4. Suits of Small Cause nature. — [1] A 
suit for the recovery of a sum of money re¬ 
presenting the price of the plaintiff’s share 
in certain ornaments is cognizable by a 
Court of Small Causes. 1933 Pat 31 (31) [AIR 

V 20] : 11 Pat 690 (DB). 

[2] Suit for recovery of money alleged to 
be unlawfully collected by Taluk Board as 
profession tax is suit of Small Cause nature. 
1932 Mad 226 (226) [AIR V 19]. (Though the 
judgment is prefaced by same sort of declara- 

' tion.) 

[3] Where a suit is in form one for the pay¬ 
ment of a sum of money it is a suit of Small 
Cause nature though the principal purpose of 
the suit is to determine a right to immovable 
property. (’13) 37 Bom 675 (681) (FB). 

[4] Suit to recover specific sum of money 
does not become suit for account though ac¬ 
counts have to be examined for determining 
question in controversy:— Suit cognizable by 
Court of Small Causes. 1918 Cal 1037 (1038) 
[AIR V 5] (DB) * 1948 Oudh 80 (81) [AIR V 
35 C 27]. (Suit by agent against principal for 
ascertained amount.) 

[5] A suit for money had and received is 
cognizable by a Court of Small Causes. (TO) 
34 Bom 171 (173) (DB). 

S A suit for compensation for a part of 
lost, by purchase from the vendor is 
cognizable by a Small Cause Court. 1927 
Rang 90 (91) [AIR V 14]. 


[7] Suit for interest due on mortgage money 
is cognizable by Small Cause Court. (’22) 66 
Ind Cas 285 (286) (Lah). 

[8] A suit by a company which is not 
under liquidation for recovery of arrears of 
allotment money and call money due on 
shares allotted to defendant is cognizable by 
a Court of Small Causes. 1933 Lah 657 (658) 
[AIR V 20] (DB). 

[9] A suit by a claimant to recover the 
goods attached is in substance a suit for the 
goods though as a matter of form the decree 
may contain a declaration, and is cognizable 
by Court of Small Causes. (’99) 23 Bom 266 
(270) (DB). 

[10] The Small Cause Court has jurisdic¬ 
tion to entertain the suit for recovery of 
money under S. 65, Contract Act. 1955 Hyd 
69 (77) [(S) AIR V 42 C 20] : ILR (1955) Hyd 
101 (FB). 

[11] Nature of suit is.primarily determined 
by relief claimed in suit as originally insti¬ 
tuted — Suit for recovery of arrears of rent of 
shop with costs and interest — Suit is not 
covered by Art. 7 and is not excepted from 
the jurisdiction of the Small Cause Court. 
(’53) 1953 Raj L W 295 (296). 

[12] Land forming tenancy under deity 
landlords — Shebaits of deity collecting share 
of their rents separately — Defendant shebaits 
purchasing tenancy under the deity in execu¬ 
tion of decree for share of their rent —Suit by 
plaintiffs shebaits for proportionate share of 
the produce of land — Held, that the suit was 
in essence a suit for mesne profits and was 
maintainable in the Small Cause Court. (’51) 
55 Cal W N 51 (52). 

[13] Where the plaintiff has a prima facie 
right of recovering the value of half the fruit 
of trees, a suit for half the fruit or for 
damages in lieu thereof, is not a suit which 
is barred from the cognizance of a Small 
Cause Court, even though the defendant raises 
the question of title by denying the plaintiff’s 
title. In such a case the question of title is 
only incidental. 1954 Nag 128 (128) [AIR V 
41 C 50]. 

[14] Compromise decree declaring rights 
of parties — Plaintiff getting right to reco¬ 
ver amount of money from defendant — 
Suit to recover such amount lies in Small 
Cause Court and is not one for specific per¬ 
formance. 1981 Bom 221 (223) [AIR V 48 C 
52]. (Suit tried as regular suit does not 
change its nature—No appeal.) 

Suit for damages 

[15] The Small Cause Court can take cog¬ 
nizance of a suit for damages for breach of 
a covenant. 1922 Mad 300 (301) [AIR V 9]. 

[16J Defendant taking lease of pasture 
lands from Government — Cultivation in 
breach of imposed conditions — Collector im¬ 
posing penalty according to terms of engage¬ 
ment — Suit for recovery of penalty — Held 
that the suit was one for damages for breach 
of contract pure and simple and was cogniz¬ 
able by the Small Cause Court. Neither Art. 7 
nor 31 of Sch. II was applicable. 1951 Mad 
710 (710) [AIR V 38 C 225]. 
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10* Exclusive jurisdiction of Courts of Small Causes. 

Save as expressly provided by this Act or by any other enactment for the 
time being in force, a suit cognizable by a Court of Small Causes shall not be 
tried by any other Court having jurisdiction within the local limits of the 
jurisdiction of the Court of Small Causes by which the suit is triable. 


Section 15 — Note 4 (contd.) 

[17] Where in a suit for damages for use 
and occupation for certain period, the plaint 
proceeds upon the footing that during these 
years, the defendants had no rights whatever 
in the land and were trespassers pure and 
simple, the claim is not one in respect of rent 
within the meaning of Art. 8 and is therefore 
a claim which can be tried by a Court of 
Small Causes. 1947 Cal 407 (408) [AIR V 34 
C 125] (DB). 

[18] A suit for damages on account of fell¬ 
ing of trees by a tenant is not excepted by 
Art. 35 (ii) and is cognizable by a Small 
Cause Court. (’60) 64 Cal W N 172 (176) * 
1959 Mys 162 (164) [AIR V 46 C 65] : I L R 
(1958) Mys 826. 

[19] Suit for damages for the injury caused 
to the plaintiff’s wall on account of percola¬ 
tion of water—Sum payable agreed by defen¬ 
dant — Suit not excluded under Art. 35 (i) 
from the jurisdiction of Small Causes Court 
as it is not a suit for specific performance of 
a contract or for compensation for diversion. 

of water course. (’54) I L R (1954) Madh B 52 
(54). 

[20] Where in a suit for damages, the ques¬ 
tion of title to immovable property arises in¬ 
cidentally, the suit is cognizable by the Small 
Cause Court. 1922 Pat 368 t369) [AIR V 9]. 

Suit to recover tax 

[21] A suit for the recovery of Municipal 
taxes is cognizable by the Court of Small 
Causes. 1932 Pat 220 (221) [AIR V 19] * 1950 
Cal 415 (416) [AIR V 37 C 155] (DB). (Money 

decree and not any charge under S. 167, 
Bengal Municipal Act, claimed by a munici¬ 
pality in a suit for recovery of arrears of 
taxes—Small Cause Court has jurisdiction.) 

[22] Suit to recover Katihari regarding tax 
for homestead paid by followers of certain 
trades is small causes suit. 1917 Pat 672 (673) 
[AIR V 4] (DB). 

[23] Suit to recover grazing fee is cogniz¬ 
able by Small Cause Court. 1951 Nag 50 (51) 
[AIR V 38 C 17] : I L R (1952) Nag 115. 

5. Suits excepted from Small Cause 
jurisdiction. — [1] Suit by one co-owner 
against other co-owner for recovery of rent 
realised from tenant in excess of his .share — 
Suit is one for accounts within Art. 31 and is 
excepted from cognizance of the Court of 

Small Causes. 1952 Cal 736 (737) [AIR V 39] 
(DB). f . ' 

[2] Suit for recovery of possession ot 
immovable property Small Causes Court has 
no jurisdiction. (’49) 53 Cal W N 692 (694). 

[3] A suit lor specific performance and for 
rescission of the contract is outside the juris¬ 
diction of the Court of Small Causes. 1956 
Bom 254 (256) [AIR V 43 C 107] * 1953 
Mad 559 (560) [AIR V 40 C 2141 


[4] A suit by an agent against the principal 
for recovery of money on the basis of a khata 
entry made by the principal which only 
amounts to an admission of the correctness 
of the accounts as entered in the khata of the 
agent, is not a suit for recovery of money 
within S. 15 (1) and hence is not cognizable 
by a Small Cause Court. (’47) 1947 Marwar 
L R (Civ) 14 (15). 

[5] A suit for recovery of interest due on a 
a mortgage of a house brought in the guise of 
a suit for arrears of rent as owner of the 
house, is not maintainable in a Small Cause 
Court in view of Sch. II, Art. 11 of the Pro¬ 
vincial Small Cause Courts Act. 1961 Madh- 
Pra 152 (153) [AIR V 48 C 53]. 


SECTION 16 — SYNOPSIS 

1. Scope of the section. 

2. Suit. 

3. Ordinary Court, if can try Small Cause 

suit. 

4. Small Cause suit tried as ordinary suit. 

5. Transfer of Small Cause suit under S. 24, 

Civil P. C. 

1. Scope of the section. — [1] By S. 9 
Civil P. C. and this section the jurisdiction 
of the District Court has been expressly 
barred in all cases of a nature cognizable by 
a Small Cause Court. Therefore as regards 
such cases the Small Cause Court and not the 
District Court is the principal Court of 

oiiginal jurisdiction. 1916 Pat 53 (54) [AIR 

V 3] : 2 Pat L Jour 1 : 18 Cri L Jour 370. 
(District Court has no power to give sanction 
under S. 195, Criminal P. C. in respect of cases 

before Small Cause Court.) 

[2] The effect of the provisions of S. 10 is 
not to deprive the regular Court altogether or 
jurisdiction in suits cognizable by a Court or 
Small Causes, but merely to prevent the 
exercise of that jurisdiction by the regular 
Court so long as there is a Court of Small 
Causes having jurisdiction within the same 
local limits. 1938 Rang 35 (36, 37) [AIR 

V 25] : 1937 Rang L R 234 * 1943 Oudh 449 

(450) [AIR V 30] (DB) f , 

[3] The provisions of S. 16 cannot be allow¬ 
ed to be evaded by the plaintiff adding to 
his plaint a claim based on another cause ot 

action which cannot be entertained by tne 

Court of Small Causes. 1947 Cal 407 (408) 
[AIR V 34 C 125] (DB). 

[4] Failure to comply with the provision 
of S. 16 is merely a defect in procedure. 

Bom 80 (81) [AIR V 17] (DB). . 

[51 ‘Any other enactment includes Pro¬ 
vincial Acts also. Therefore the provisions or 
the Provincial Acts override the provisions 

of S. 16 of the Act. 1947 Lah 308 (309) [AIR 

V 34 C 78]. (Case triable by tribunal under 
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Section 16 — Note 1 (contd.)' 

Punjab Panchayat Act — Small Cause Court 
lias no jurisdiction.) * 1953 All 346 (347) 
[AIR V 40 C 153]. (Suit for rent triable by 
Munsif under U, P. (Temporary) Control of 
Rent and Eviction Act — Not cognizable by 
Small Cause Court.) 

[0] Section 16 prohibits the institution of a 
suit in any other Court, if the entire suit as 
it stood was triable by a Court of Small 
Causes. Where a suit as a whole is not 
cognizable by any Court of Small Causes and 
the suit as it stands is not of a Small Cause 
Court nature, the fact that the claim for 
arrears of rent is triable by Small Cause Court 
is immaterial. 1953 All 158 (160) [AIR V 40 
C691. 

[7] Though the income derived by the sale 
of the produce of Phulwari and Kondar is 
sayar income, where a pronote is executed for 
their purchase and a suit is brought to re¬ 
cover the amount on the basis of the pronote, 
it could be filed in the Court of Small Causes 
and not in the Revenue Court. (’51) 1951 All 
vL Jour 632 (633). 

2. Suit.—[1] The expression “suit” in S. 16 
is wide enough to include within its ambit 
an application under para 20, Schedule II, 
Civil P. C. (now repealed) which is not a suit 
but is required to be registered as a suit. Con¬ 
sequently, an application to file an award 
under para 20, Schedule II is suit within the 
meaning of S. 16. 1935 Sind 208 (209; [AIR 
V 22] : 30 Sind L R 12 (DB). 

[See also (’73) 10 Bom H C R 54 (50) * (’08) 

1 Beng L R (A. C.) 43 (45 ).} 

3. Ordinary Court, if can try Small 
Cause suit. — [1] Where a suit is within the 
pecuniary jurisdiction of the Small Cause 
Judge and is not excluded by the articles 
whether the Judge announced that he was 
trying it as a Munsif or not makes no differ¬ 
ence, for neither the agreement of the parties 
nor will of Judge can make it any hing other 
than Small Cause Court suit, and there will 
be no right of appeal. 1936 Pat 400 (407) 
[AIR V 231. 

[2] A Chief Court has no jurisdiction to 
entertain a suit cognizable by a Court of 
Small Causes. 1918 Low Bur 135 (135; [AIR 

V 5] : 9 Low Bur Rul 69 (DB) * (’ll) 5 Sind 
L R 155 (163, 165) (DB). 

[3] Where a suit as originally instituted 
was triable by the Munsif but after the amend¬ 
ment of the plaint the suit became cognizable 
by the Small Cause Court, held that the 
Munsif had no jurisdiction to try the suit 
after the amendment and the plaint ought to 
be returned to the plaintiff for presentation 
to the proper Court. 1928 All 38 (38) [AIR 

V 15] : 49 All 080 (DB). 

[4] Where a suit of Small Cause nature is 
filed as an original suit in the District 
Munsiff’s Court, as at that time the Court 
of the Subordinate Judge did not have Small 
Cause jurisdiction, but, subsequently, the 
Subordinate Judge is invested with Small 
Cause jurisdiction over the local limits of 
the District Munsiff. the District Munsiff con¬ 
tinues to have jurisdiction to dispose of the 


suit as an original suit and it should not be 
transferred to the Subordinate Judge’s Court 
to be decided by it in exercise of its Small 
Cause jurisdiction. 0.7, R. 10, Civil P. C. 
saves the jurisdiction of the District Munsiff’s 
Court and preserves it notwithstanding the 
subsequent conferment of Small Cause powers 
on the Subordinate Judge. 1957 Andh-Pra 
133 (135) [(S) AIR V 44 C 51] : ILR (1957) 
Andh-Pra 270 (DB). (1950 Andh W R 280, 
Overruled .) * 1934 Pat 504 (504) [AIR V 21]. 

[5] If a suit of a Small Cause nature is 
brought before and tried by an ordinary 
Court, or vice versa, the trial is without juris¬ 
diction, even though no objection is raised 
by the defendant as to the competency of the 
Court to entertain the suit. 1950 Mad 610 
(612) [AIR V 43 C 193]. 

4. Small Cause suit tried as ordinary 
suit. — [l] A Court which has Small Cause 
jurisdiction cannot try a suit of a Small 
Cause nature which it has jurisdiction to try 
as a Small Cause, otherwise than as a Small 
Cause suit. 1937 Mad 227 (228) [AIR V 24] * 
1954 Vind Pra 49 (49) [AIR V 41 C 19]. 

[2] Where a Subordinate Judge as a Judge 
of a Court of Small Causes has under S, 16 
exclusive jurisdiction to try a suit the fact 
that he tries it as an ordinary suit does not 
make it so or make the provisions of the 
Act inapplicable to it. 1927 Mad 1093 (1094) 
[AIR V 14]. 

[3] Where a Munsif having jurisdiction to 
try a suit as a small cause suit tried it as a 
regular suit by mistak e-Hcld, that the decree 
was a decree in a small cause suit and was 
not appealable. 1937 Mad 227 (228) [AIR 

V 24] * 1947 Mad 382 (383) [AIR V 34 C 202] 
* (TO) 33 Mad 323 (326) (FB) * 1928 Pat 451 
(451) [AIR V 15] * 1930 Rang 139 (139) [AIR 

V 17] : 7 Rang 8U9. 

[4] If a Court by error tries a suit which 
is of a Small Cause nature and is cognizable 
by a Small Cause Court exercising jurisdic¬ 
tion within the same local limits, the proceed¬ 
ings of such Court are not entirely without 
jurisdiction and therefore, are not a nullity. 
1938 Rang 35 (30) [AIR V 25] : 1937 Rang 
L R 234 * (’57; 1957-1 Andh W R 261 
(203). 

[5] Where a Small Cause suit was tried as 
an ordinary suit by a Sub-Judge who had no 
small cause jurisdiction, held that the suit 
should be retried in the proper Court as the 
trial of the suit as an ordinary suit had pre¬ 
judiced the parties. 1930 Bom 80 (81) [AIR 

V 17] (DB). 

[0] A suit cognizable by a Court of Small 
Causes was tried by a Munsif under his ordi¬ 
nary jurisdiction without objection to his 
jurisdiction though he had none and a decree 
was passed for plaintiff. The defendant ap¬ 
pealed to the District Judge without any refe¬ 
rence to the question of jurisdiction. The Dis¬ 
trict Judge reversed the decree of the Munsif 
and the plaintiff applied to the High Court 
under S. 115, Civil P. C. for revision of the 
order of the District Judge — Held that the 
High Court should not interfere. 1924 Nag 17 
(18) [AIR V 11] : 19 Nag L R 179. 
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CPIAPTER IV 

* 

PRACTICE AND PROCEDURE 

17. Application of the Code of Civil Procedure. 

(1) a [The procedure prescribed in the Code of Civil Procedure, 1908, shall, 
save in so far as is otherwise provided by that Code or by this Act,] be the 
procedure followed in a Court of Small Causes in all suits cognizable by it 
and in all proceedings arising out of such suits : 

Provided that an applicant for an order to set aside a decree passed ex parte 
or for a review of judgment shall, at the time of presenting his application, 
either deposit in the Court the amount due from him under the decree or in 
pursuance of the judgment, or give b [such security for the performance of the 
decree or compliance with the judgment as the Court may, on a previous 
application made by him in this behalf, have directed]. 

(2) Where a person has become liable as surety under the Proviso to sub¬ 
section ( 1), the security may be realized in manner provided by section c [145] 
of the Code of Civil Procedure, d [1908]. 

[a] Substituted by the Small Cause Courts (Attachment of Immovable Property) Act, 
1920 (I of 1926), S. 2. [b] Substituted for the words “security to the satisfaction of the 
Court for the performance of the decree or compliance with the judgment, as the Court 
may direct” by the Provincial Small Cause Courts (Amendment) Act, 1935 (IX of 1935), 
S. 2. [c] Substituted for “253” by Act I of 1920, S. 2. [d] Inserted , ibid. 


Section 16 — Note 4 (contd.) 

1_7] A suit filed on the original side of a 
Court which has no jurisdiction to try it as 
a small cause suit cannot be considered to be 
a small cause suit. All that can be said is 
that the suit is of a small cause nature. There 
is nothing in the Provincial Small Cause Courts 
Act or in the Civil P. C. which prohibits a 
first appeal in such cases. 1941 Mad 665 (665) 
[AIR V 28]*1934 Nag 121 (122) [AIR V 21] : 
30 Nag L R 252. 

[8] Small Cause Court exercising discretion¬ 
ary power under S. 23 and returning plaint for 
being presented to Court having original juris¬ 
diction—Such latter Court has power to de¬ 
cide the Small Cause suit as an original suit 
irrespective of S. 16. (’00) 29 Mad 329 (330) 
(DB). 

5. Transfer of Small Cause suit under 
S. 24, Civil P. C.—[1] Section 10 is no bar to 
the exercise of powers of transfer of the Dis¬ 
trict Judge under S. 24 Civil P. C. 1934 All 
530 (531) [A 1 R V 21] * 1934 Lah 901 (901) 
[AIR V 21]*1932 Mad 083 (684) [AIR V 19] : 
55 Mad 960 (DB)*1943 Oudh 449 (450) [AIR 
V 30] (DB). 

[2] The High Court has power under S. 24 
(4), Civil P. C. to transfer a suit from a Small 
Cause Court to a regular Court, and provided 
the suit to be transferred is within the limits 
of the pecuniary jurisdiction of the Court to 
which the transfer is to be made, the extent 
of its Small Cause powers does not matter as 
jurisdiction to try the case as a Small Cause is 
conferred by sub-section (4) of S. 24, Civil 
P. C. 1932 Bom 486 (488) [A I R V 19] : 50 
Bom 387 (DB). 

[3] Where a suit is filed in a Small Cause 
Court and the District Judge transfers it under 
S. 24, Civil P. C., to a Sub-Judge, it is not 
necessary that the transfer must be made to a 
Court having Small Cause Court powers. 1935 
All 690 e691) [AIR V 22]. 

[4] Suit of value below Rs. 500 rightly ins¬ 


tituted in Honorary Munsif’s Court— Munsif 
informing District Judge that he was related 
to one of parties—District Judge transferring 
case to Munsif’s Court not being Small Cause 
Court—No second appeal lies from the deci¬ 
sion of Munsif. 1935 All 574 (575) [AIR 
V 22]. 


SECTION 17 — SYNOPSIS 

1. Scope and applicability. 

2. Proviso—General. 

3. Application to be made with deposit of 

or security for decree amount. 

4. Directions of Court. 

5. Liability of surety. 

1. Scope and applicability.—[1] Any pro¬ 
ceeding arising out of a suit which has been de¬ 
cided by a Small Cause Court must be govern¬ 
ed by the provisions of the Small Cause Courts 
Act. Hence where a Small Cause Court which 
passed a decree ex parte was abolished an ap¬ 
plication to set aside the decree to the Munsif 
is governed by S..17 only and not by the 
Civil Procedure Code. 1934 All 943 (944) 
[AIR V 21] : 57 All 348. 

[2] Section 17 is not applicable to a case 

when decree is passed by a Union Court. (*35) 
02 Cal L Jour 295. . 

[3] Amendment of consent decree by Small 
Cause Court acting under Ss. 152 and 151 
C. P. C. without notice to party affected by 
amendment—Party aggrieved petitioning for 

recalling the amendment under S. 151 C. P. L. 
and O. 9, R. 13 — Hr Id that S. 17 of the Pro¬ 
vincial Small Cause Courts Act did not apply 
to the case even though the petitioner had 

inadvertently included O. 9, R. 13 of C. P. C. 
1943 Pat 72 (73) [AIR V 30]. 

[4] Section does not apply to an a PP™?v?i 
to set aside dismissal for default. 1917 Lai 
548 (549) [AIR V 4] : 44 Cal 950 (DB) * 1935 
All 502 (502, 503) [AIR V 22]. (Objection by 
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Section 17 — Note 1 (contdj 
judgment-debtor to execution by applicant in 
execution on the ground that he was not com- 
petent to apply — Objection struck off for the 
default of judgment-debtor —Held S. 17 of the 
Act did not apply to the application for res- 
toration.)*1923 All 605 (606) [AIR V 10] : 45 
Ail 569*1916 Cal 66 (68) [AIR V 3] (DB). 

[5] Small cause suit — Counter claim by 
defendant — Suit dismissed for default but 
counter claim decreed ex parte— Application 
by plaintiff for setting aside ex parte decree 
and restoring his suit — Plaintiff making out 
good case for restoration — Restoration of 
plaintiff’s suit cannot be refused on the ground 
that provisions of S. 17 (1) proviso had not 
been complied with — Restoration will result 
in reopening of plaintiff’s claim only and will 
leave untouched ex parte decree. 1960 Madh- 
pra 393 (394) [AIR V 47 C 177], 

[6] The provisions of S. 17 are mandatory 
and non-compliance with these provisions 
amounts to an illegality and cannot be ignored 
on the ground that it is a mere irregularity. 

1931 All 103 (104) [AIR V 18]* 1916 Cal 464 
(465) [AIR V 3] (DB). (Substantial compliance 
with section but no strict compliance not 
enough.) 

[7] Section 17 of the Act deals with proce¬ 
dure. It is the only section which applie s 
anything in the Civil Procedure Code to 
Small Cause Courts. Since 1908 the section 
must be taken by virtue of S. 158 Civil P. C. 
to refer to S. 7 and O. 50 of C. P. C. 1924 
Cal 193 (196) [A I R V 11] (DB). (Provincial 

- Small Cause Court has no power to attach 
immovable property before judgment.) 

[8] A Small Cause Court Judge can record 
the evidence at full length and can also deliver 
a full and considered judgment as is ordinarily 
passed in a regular suit. 1938 Rang 35 (36) 
[AIR V 25] : 1937 Rang L R 234. 

[9] It is nowhere laid down in the Civil Proce¬ 
dure Code that in Small Cause Court sui ts issues 
need not be framed nor the framing of issues 
is prohibited in the Provincial Small Cause 
Courts Act. Hence, the Judges of Small Cause 
Courts should frame issues before recording 
evidence of parties. Framing of issues is also 
necessary to narrow down the points in dis¬ 
pute. Similarly, in cases where the facts are 
somewhat complicated the Smail Cause Court 
can direct the parties to adduce further and 
full particulars and can also examine them 
under O. 10, Civil P. C. 1956 Bhopal 9 (10) 
[AIR V 43 C 7J. 

[10] Order 7 Rule 10, Civil P. C. read with 
S. 17 of this Act is no doubt mandatory but 
it would be attracted where upon the plaint 
as presented the Court finds that it has no 
jurisdiction to try the suit. If upon the plaint 
as presented, the Court finds that it has juris¬ 
diction but subsequently if upon the defence 
allegations it is discovered that the Court has 
no jurisdiction, the ‘Court is not bound to 
return the plaint but has power to dismiss 
. the suit. 1901 Madh Pra 152 (153) [AIR V 48 

4fQ 53]. 

I, 2. Proviso—General. — [1] The only de¬ 


cree referred to in the commencement of the 
proviso is an ex parte decree and therefore 
when the later sentences of the proviso refer 
to the decree it can mean only the ex parte 
decree which has been referred to in the 
earlier part of the proviso. 1938 Nag 75 (76) 
[AIR V 25] : ILR (1939) Nag 371. 

[2] “Amount due under the decree” mean 
the amount due under the decree at the date 
it was given and not the amount due under it 
at the date where the application under S. 17 
was presented. 1933 All 13 (13) [AIR V 201 • 
54 Ail 409 (DB) * 1925 All 412 (412) [A I R 

V 12] : 47 All 623. 

[3] The expression “the amount due under 
the decree” in S. 17 does not include costs of 
execution. 1920 Mad 141 (142) [AIR V 7]. 

[4] Security required by the proviso to 
S. 17 (1) must relate to the performance of the 
ex parte decree and not to performance of 
decree which might ensue upon retrial. 1944 
Nag 103 (104) [AIR V 31] : I L R (1944) Nag 
161 * 1939 Cal 748 (749) LA I R V 26] * 1936 
Pesh 193 (194) [AIR V 23]. 

[5] The security contemplated by S. 17 is 
security for the performance of the decree 
or compliance with the judgment. The fur¬ 
nishing of security for appearance of the 
judgment-debtor is not sufficient. 1931 All 
103(104) [AIR V 18]. 

[6] A draft security is a mere piece of paper 
and cannot have the effect of a security bond 
duly executed and registered. 1943 Mad 520 
(521) [AIR V 30] : I L R (1944) Mad 194 (DB). 

[7] An unregistered security bond is suffi¬ 
cient compliance with the law, provided the 
delay in getting it registered is not due to any 
fault of the applicant himself. Where secu¬ 
rity is tendered within the time and proves, 
even though tested after the time, eventually 
to be sufficient, the applicant must be deemed 
to have complied with the requirements of 
the proviso. The words “give such security” 
may be construed to mean “tender such secu¬ 
rity”. I960 Andh Pra 230 (233) [A I R V 47 
C 74] (FB) * 1956 Mad 422 (424) [A I R V 43 
C 136] (DB) * 1933 Pat 279 (280, 281) [A I R 

V 20] : 12 Pat 745 (DB). 

[See however 1956 Cal 375 (378) [(S) AIR 

V 43 C 114]:ILR (1956) 2 Cal 50 (DB). (Where 
a security bond, given under S. 17 on the face 
of it, purports to create right, title and in¬ 
terest in properties valued over one hundred 
rupees the bond requires registration and 
where it is not registered, it is not a valid and 
effective bond.) * 1923 All 270 (270) [AIR V 
10]. (Court cannot set aside ex parte decree 
accepting an unregistered bond as security.)* 
1934 Pat 74 (74, 75) [AIR V 21].J 

[8] In cases in which a personal liability to 
pay a certain amount has been created by a 
decree, Courts should not ordinarily accept a 
personal bond of the debtor himself because 
such a bond gives no security worth the name 
to the decree-holder. The bond merely creates 
a personal liability which has already been 
created by the decree. 1951 All 424 (425) 
[A I R V 38 C 82] (DB). (Where an ex parte 
judgment-debtor applicant was permitted by 
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Section 17 — Note 2 (contd.) 
the Court to file a personal-security bond, and 
he in fact files a proper personal security 
bond, the fact that it also contained a hypo¬ 
thecation clause and it was not registered 
would not affect the validity of the bond re¬ 
quired to be filed. It satisfies the order of the 
Court.) * 1923 Mad 594 (595) [AIR V 10]. 

[9] Security bond furnished under this sec¬ 
tion falls under Art. 6, Schedule II of Court- 
fees Act and requires Court fee stamp of eight 
annas. 1935 Mad 3801(382) [A I R V 22] :-58 
Mad 687 (FB). 

[But see 1956 Cal 375 (376, 377) [(S) A I R 
V 43 C 114] : ILR (1956) 2 Cal 50 (DB). (The 
security bond is not required to be affixed with 
Court-fee stamps and hence where it has been 
written on stamped paper in accordance with 
Stamp Act, the bond is proper and sufficient 
in so far as the matter of stamps is concerned. 
The bond given in accordance:witb the provi* 
sions of S. 17 is not a bond given under the 

Civil P. C.)] 

[101 The Secretary of State is not exempted 
from making a deposit or furnishing security 
on making an application for setting aside an 
ex parte decree in a Small Cause Suit. 1932 
All 575 (576, 577) [A I R V 19] : 54 All 879 
(DB). 

[Ill Application by plaintiff for setting 
aside ex parte decree and restoring his suit — 
Plaintiff making out good case for restoration 
— Restoration of -plaintiff’s suit cannot be 
refused on the ground that provisions of S. 17 

(1), Proviso were not complied with—Restora¬ 
tion will result in reopening of plaintiff’s 
claim only and will leave untouched ex parte 
decree. 1960 Madh Pra 393 (394) [AIR V 47 
C 177], 

[12] Ex parte decree — Setting aside of, for 
sufficient cause — Whether cause for non-ap¬ 
pearance was sufficient is a factual matter— 
Court accepting cause as sufficient — Matter 
cannot be agitated in revision. 1961 Madh 
Pra 2 (3) [AIR V 48 C 2]. 

3. Application to be made with deposit 
of or security for decree amount.—[11 Where 
an ex parte decree is passed by a Small Cause 
Court, the applicant against whom the decree 
is passed must present his application for 
setting aside the decree together with the 
security demanded before the expiration of 
thirty days of limitation as provided by 
Art. 164. Limitation Act. 1947 All 125 (126) 
[AIR V 34 C 61]. 

[2] An applicant applying for a review of 
judgment or for an order to set aside an ex 
pr.rte decree of a Small Cause Court must at 
the time of presenting his application do one 
of the two things, namely, either deposit in 
Court the amount due under the decree or 
give such security for performance of the 
decree as the Court may have directed on a 
previous application made by him in this 
behalf. When a valid security bond on which 
the Court could act was not filed within a 
period of thirty days from the date of the 
ex parte decree, the subsequent filing of the 
security bond with the permission of the Court 
or having it accepted by the Court would not 


enable the petitioner to comply with the pro¬ 
visions of S. 17. In such a case the provisions 
contained in the proviso to S. 17 cannot be 
said to have been complied with. 1961 Orissa 
37 (38,39) [AIR V 48 C15]: ILR (1900) Cut 481. 

[3] An application for obtaining the direc¬ 
tions of the Court is not required to be in 
writing and so it may also be made orally. 
1951 All:420 (421) [AIR V 38 C 81] (DB). 

[4] The provisions of S. 17 (1) proviso are 
mandatory and not merely recommendatory. 
The Court, therefore, errs in law in admitting 
and proceeding with a petition for review 
without the necessary deposit or security as 
required by the Proviso. 1949 Mad 419 (420) 
[AIR V 36 C 185]. 

[5] An application for setting aside an 
ex parte decree passed by a Court of Small 
Causes besides being required to be filed 
within limitation shall not be treated as a 
competent application until the applicant has 
either deposited the decretal amount in Court 
or has furnished such security for the per¬ 
formance of the decree as the Court may 
direct. 1946 All 425 (430) [AIR V 33 C 109] : 
ILR (1946) All 615 (DB) * 1943 All 288(288) 
[AIR V 30] : ILR (1943) All 658 * 1939 All 
77 (78) [AIR V 20]. (Unless complied with 
there is no jurisdiction.) * 1922 All 29 (30) 
[AIR V 9]. (No deposit made with application 
but only prayer for time—Court cannot enter¬ 
tain application.) *1941 Oudh 103 (105) [AIR 

V 28] * 1936 Pesh 91 (91, 92) [A I R V 23] 
(DB)* 1935 Pesh 159 (160) [AIR V 22] * 1940 
Sind 105 (107) [AIR V 27] : ILR (1940) Kar 
154 (DB). 

L0] Where the application for setting aside 
an ex parte decree* is accompanied by a cash 
deposit of the decretal amount or a security 
bond safeguarding the interest of the decree- 
holder, it amounts to effective compliance 
with the requirements of S. 17. 1945 All 282 
(283) [AIR V 32] : ILR (1945) All 635. 

[7] Defendant depositing amount shown in 
decree, though itself incorrect has complied 

with the section. 1921 All 144 (145) [AIR 

V 8] : 43 All 438 * 1925 All 379 (379) [AIR 

V 12] : 47 All 728 * (’12) 14 Ind Cas 242 
(242^ (All). (Debtor depositing amount men¬ 
tioned in notice of execution only under S. 17 
and depositing costs later.) 

[8] The mere filing of a draft security bona 
along with an application to set aside an 
ex parte decree, though within the period or 
limitation prescribed by Art. 164 of the Limi¬ 
tation Act is not sufficient compliance with 
the provisions of the proviso to S. 17 (1). 1943 
Mad 520 (521) [AIR V 30] : ILR (1944) Mad 
194 (DB) * 1943 Mad 51 (52, 53) [AIR V 30]* 
(’58) 1958-1 Mad L Jour 330 (332)* (’55) ILR 

(1955) 1 Cal 88 (92) (DB). 

[But see (’58) 1958-2 Mad L Jour 594 (595, 
590). (Draft security bond giving list of im¬ 
movable properties offered as security— Court 
accepting the security after testing— Require¬ 
ments of proviso held satisfied — Subsequent 
registration of bond—Not material.)] 

[9] A subsequent payment of the decree 

amount cannot remedy the °£g! n ul 
compliance with the provisions of S. 17. 1^ 

All 103 (104) [AIR V 18]. 
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Section 17 — Note 3 (contd.) 

[10] There is nothing to prevent withdrawal 
of application which fails to comply with 
proviso and filing of fresh application ac¬ 
companied by necessary deposit or security if 
it is filed in time. 1940 Sind 105 (107) [AIR 
V 27] : ILR (1940) Kar 154 (DB). 

[11] It is not essential that the deposit 
should be made at the time of making the 
application to set aside the ex parte decree; it 
is sufficient if the deposit is made within the 
time allowed by law to set aside the decree. 
1943 Bom 237 (237, 238) [AIR V 30]. (Deposit 
made along with application for stay of exe¬ 
cution held sufficient.) * 1950 Bhopal 10 (11) 
[AIR V 43 C 8] * 1951 Punj (Simla) 230 (231) 
[AIR V 38 C 52]. 

[12] Even under the proviso to S. 17, Pro¬ 
vincial Small Cause Courts Act, as it now 
stands, after the amendment by Act K of 
1935, it is competent to the Courts of Small 
Causes to accept security for the performance 
of the decree, if^filed within 30 days from the 
date of knowledge of the decree, although it 
was not filed along with the original applica¬ 
tion for setting aside the ex parte decree under 
O. 9, R. 13, C. P. Code. The application is to 
be taken to have been presented when the 
security was deposited. 1951 Cal 455 (456) 
[AIR V 38 C 125] : ILR (1951) 1 Cal 213 (DB) 

• * 1954 Madh B 147 (149) [AIR V 41 C 71] * 
1953 All 758 (759) [AIR V 40 C 377]. (If the 
security bond is presented after the expiry of 30 
days after the application it must be rejected 
for non-compliance with the proviso.) * 1951 
All 420 (423) [AIR V 38 C 81] (DB). (Where 

‘ any of the two necessary conditions required 
by S. 17 are satisfied after the expiry of the 
period of limitation, the application for the 
setting aside of an ex parte decree cannot be 
considered to be a proper application.)* 1946 
Lah 62 (04) [AIR V 33 C 17] * 1939 All 503 
(504) [AIR V 20] : ILR (1939) All 554 * 1938 
Pat 100 U07) [AIR V 25]. 

[13] Where an application under O. 9, R. 13, 
Civil P. C. is made within time and the depo¬ 
sit is made or security is furnished beyond 
the prescribed time the application is in¬ 
competent. 1950 Mad 422 (422) [AIR V 43 
C 130] (DB). (In Madras under S. 5 of Limi¬ 
tation Act all that can be done is to condone 
the delay in filing the application under O. 9, 

R. 13, for sufficient reasons. But where appli¬ 
cation is filed in time and deposit is made 
beyond limitation period, S. 5 of Limitation 
Act is inapplicable.)* (*50) 54 Cal WN (2DR) 
07 (08). (An order for restoration of such suit 
cannot be made.) 

[14] The Court has no 1 ‘urisdiction to grant 
any extension of time either for making the 
deposit or for the filing of the security. 1*41) 
1941 Oudh W N 195 (190, 197) * 1948 Oudh 
41 (42) [AIR V 35 C 18] : 22 Luck 291 * 
1935 All 379 (380) [AIR V 22] * 1938 Lah 18 
(19) [AIR V 25] : ILR (1937) Lah 728 DB). 

[But see 1957 J&K 20 (20) [AIR V 44 C 17]: 
(The provisions of S. 10, Jammu and Kashmir 
Small Cause Courts Act, corresponding to 

S. 17 (before amendment of 1935) of the Act 
are directory and not mandatory and it is open 
to the Court in appropriate cases to extend 

[Vol. 13.] 2 A.M. 31. 


the time within which the deposit is to 
made or security furnished.)] \ 

[15] Where the security bond was filet, 
with the application but the security was 
found insufficient it can be allowed to be 
made good beyond limitation. 1937 Oudh 200 
(207) [AIR V 24] * 1930 Mad 524 (525) [AIR 

V 23] . (Delay caused by action of Court — 
Delay should be condoned.) * 1930 Oudh 407 
(409) [AIR V 23] : 12 Luck 287. 

[See however 1930 All 371 (372) [A I R 

V 23]. (Conditional order for deposit of de¬ 
cretal amount and costs—Deposit not made in 
time but order setting aside ex parte decree 
obtained in revision — Held period could be 
extended.)] 

[10] Where delay was caused not by any 
default of the judgment-debtor seeking to set 
aside the ex parte decree the delay should be 

excused. 1923 Mad 354 '354, 355) [AIR V 10]. 
(Delay in issue of chalan by officer of Court.) 

* 1951 Mad 472 (472) [AIR V 38 C 141]. 
(Section 5 of the Limitation Act is applicable 
to proceedings under this section. Delay in 
payment of decretal amount can be excused.) 

* 1933 All 933 (934) [AIR V 20]. (Security 
bond in accordance with S. 17—Verification 
delayed by Court till after limitation.) * 1926 
All 602 (003) [AIR V 13] : 48 All 342. (Depo¬ 
sit not made possible by rules of the local 
treasury — Deposit made the following day 
held good.) * (’30) 123 Ind Cas 825 (827) 
(All). (Deposit amount tendered on a Saturday 
—Deposit not made in treasury because it 
closed earlier that day—Deposit on following 
Monday sufficient.) * 1932 Mad 142 (143) 
[AIR V 19]. (Delay caused by vakil’s clerk)* 
1922 Mad 186 (187) [A I R V 9] : 45 Mad 028 
(DB). (Full amount of decree amount not 
paid within time due to mistake of vakil’s 
clerk.) 

[17] Ex parte decree of one Court transfer¬ 
red to another Court for execution—Deposit 
in latter Court and application to former 
Court— Held there was compliance with S. 17. 
(’10) 1910 Pun L R No. 141 p. 387 (388). 

[18] Application with insufficient security 
rejected — No further application within time 
— Application cannot be considered. 1927 
Pat 90 (91) [AIR V 14]. 

[19] Security for setting aside ex parte de¬ 
cree — Surety bond need not be registered. 
1901 Madh Pra 2 (3) [AIR V 48 C 2], 

4. Directions of Court. — [1] Where an 
applicant is not prepared to deposit the decre¬ 
tal amount in cash, he must file an application 
prior to his application for setting aside the 
ex parte decree, to the effect that he would 
desire to give security for the performance of 
the decree and must obtain the direction of 
the Court beforehand. This provision of law 
is mandatory. 1944 Oudh 104 (105, 100] | AIR 

V 31] * 1960 All 612 (013) [AIR V 47 C 178] 
(DB). (The actual direction of the Court to 
furnish security need not necessarily be pre¬ 
vious to the application for setting aside an 
ex parte decree.) * 1939 All 40 (47) [A I R 

V 26]. (An applicant is not entitled to file a 
security bond along with the application 
without having previously obtained the per- 



482 Cs 17 N 5—s 20] 


IThe] Provincial Small Cause Courts Act, 1887 


18. Trial of suits by Registrar. 

( 1 ) Suits cognizable by the Registrar under section 12, sub-sections ( 3 ) and 
(4), shall be tried by him and decrees passed therein shall be executed by him, 
in like manner in all respects as the Judge might try the suits, and execute the 
decrees, respectively. 

( 2 ) The Judge may transfer to his own file, or to that of the Additional Judge 

if an Additional Judge has been appointed, any suit or other proceeding pending 
on the file of the Registrar. & 

10. Admission, return and rejection of plaints by Registrar. 

( 1 ) When the Judge of a Court of Small Causes is absent, and an Additional 
Judge has not been appointed or, having been appointed, is also absent, the 
Registrar may admit a plaint, or return or reject a plaint for any reason for 
which the Judge might return or reject it. 

( 2 ) The Judge may, of his own motion or on the application of a party, return 
or reject a plaint which has been admitted by the Registrar, or admit a plaint 
which has been returned or rejected by him : 

Provided that where a party applies for the return or rejection or the admis¬ 
sion of a plaint under this sub-section, and his application is not made at the 
first sitting of the Judge after the day on which the Registrar admitted, or 
returned or rejected, the plaint, the Judge shall dismiss the application unless 
the applicant satisfies him that there was sufficient cause for not making the 
application at that sitting. 


20. Passing of decrees by Registrar on confession. 

( 1 ) If, before the date appointed for the hearing of a suit, the defendant or 
his agent duly authorized in that behalf appears before the Registrar and 
admits the plaintiff’s claim, the Registrar may, if the Judge is absent, and an 
Additional Judge has not been appointed or, having been appointed, is also 
absent, pass against the defendant, upon the admission, a decree which shall 
have the same effect as a decree passed by the Judge. 


Section 17 — Note 4 (conid ) 

mission of the Court.) * 1946 All 425 (430) 

[AIR V 33 C 109] : ILR (1946) All 615 (DB). 

[2] Where two applications are filed simul¬ 
taneously, one for permission to give security 
and the other to set aside ex parte decree ana 
the Court entertained the former first and 
allowed it and thereafter proceeded with the 
setting aside of application and directed 
notice it was held that there was sufficient 
compliance with S. 17. 1941 All 284 (284, 
285) [AIR V 28] : I L R (1941) All 589 * 1946 
All 425 (430) [AIR V 33 C 109] : I L R (1946) 
All 615 (DB). 

[3] The Court only has got the competence 
whether to accept security or insist upon 
deposit of decretal amount. The applicant can 
have no choice in the matter. (’32) 33 Pun 
L R 931(933)^1930 Mad 658 (658) [AIR V 17], 

[See however 1926 Mad 647 (648) [AIR 
V 13]. (Court not justified in insisting on 
deposit when security is furnished and has 
not been rejected.)] 

[4] Court has discretion to accept security 
offered as sufficient. 1928 Oudh 488 (489) 
[AIR V 15] * 1928 All 607 (608) [AIR V 15] : 
51 All 402. 

[5] If security bond is discovered to be in¬ 
valid though accepted by Court at time of 
making application, application should be 
rejected. (’21) 62 Ind Cas 108 (109) (Pat). 


[6] Where the Judge passed the following 
order : “The security bond produced is not 
satisfactory. I can allow the application on 
condition of the applicant depositing entire 
decree amount in Court within two weeks” it 
was held that the order meant that the secu¬ 
rity was not accepted by the Small Cause 
Court as sufficient. 1922 All 265 (265) [AIR 

V 9]. 

[7] If the security filed be in pursuance of a 
direction of the Court and the Court accepts- 
the security without question and directs a 
notice to issue before limitation has expired, 
it, by necessary implication, gives a direction 
that the security furnished is sufficient to its 

mind. 1947 All 125 (126) [AIR V 34 C 01]. 

5. Liability of surety. —- [1] Security 
bond given by surety extends to whole of de¬ 
cree amount. 1910 Pat 00 (07) [AIR V 3]. 

[2] Security is furnished on the assumption 
that the ex parte decree will not be set aside— 
Where the decree is consequently set aside 
surety is discharged and will not be liable 
under ultimate decree. 1938 Bom 448 (448) 
[AIR V 25] (DB) * (’57) ILR U957) Andh Pra 
102 (163, 104, 165) * 1954 Hyd 24 (25) [AIR- 

V 41 C 8] : I L R (1953) Hyd 520 * 1936 All 
593 (593) [A I R V 23] * 1938 Nag 75 (70) 
[AIR V 25] : ILR (1939) Nag 371. 
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(2) Where a decree has been passed by the Registrar under sub-section (l), 
the Judge may grant an application for review of judgment, and re-hear the 
suit, on the same conditions, on the same grounds and in the same manner as if 
the decree had been passed by himself. 

21. Execution of decrees by Registrar. 

(1) If the Judge is absent, and an Additional Judge has not been appointed 
or, having been appointed, is also absent, the Registrar may, subject to any 
instructions which he may have received from the Judge or, with respect to 
decrees or orders made by an Additional Judge, from the Additional Judge, 
make any orders in respect of applications for the execution of decrees and 
orders made by the Court of which he is Registrar, or sent to that Court for 
execution, which the Judge might make under this Act. 

(2) The Judge, in the case of any decree or order with respect to the execu¬ 
tion of which the Registrar has made an order under sub-section (1), or the 
Additional Judge, in the case of any such decree or order which has been made 
by himself and with respect to which proceedings have not been taken by the 
Judge under this sub-section, may, of his own motion, or on application made 
by a party within fifteen days from the date of the order of the Registrar or of 
the execution of any process issued in pursuance of that order, reverse or 
modify the order. 

(3) The period of fifteen days mentioned in sub-section (2) shall be computed 
in accordance with the provisions of the “Indian Limitation Act, 1877, as though 
the application of the party were an application for review of judgment. 

[a] See now the Indian Limitation Act, 1908 (IX of 1908). 

22. Adjournment of cases by chief ministerial officer. 

When the Judge of a Court of Small Causes is absent and an Additional 
Judge has not been appointed or, having been appointed, is also absent, the 
Registrar or other chief ministerial officer of the Court may exercise from time 
to time the power which the Court possesses of adjourning the hearing of any 
suit or other proceeding, and fix a day for the further hearing thereof. 


23. Return of plaints in suits involving questions of title. 

(\) Notwithstanding anything in the foregoing portion of this Act, when the 
right of a plaintiff and the relief claimed by him in a Court of Small Causes 
depend upon the proof or disproof of a title to immovable property or other 
title which such a Court cannot finally determine, the Court may at any stage 
of the proceedings return the plaint to be presented to a Court having jurisdic¬ 
tion to determine the title. 


(2) When a Court returns a plaint under sub-section fl), it shall comply with 
the provisions of the second paragraph of section 57 of the Code of Civil Pro- 
cedure a and make such order with respect to costs as it deems just, and the 
Court shall, for the purposes of the Indian Limitation Act, 1877, b be deemed to 
have been unable to entertain the suit by reason of a cause of a nature like to 
that of defect of jurisdiction. 

[a] Act XIV of 1882. See now the Code of Civil Procedure, 1908 (V of 1908), Sch. I, 
Order VII, Rule 10. [b] See now the Indian Limitation Act, 1908 (IX of 1908). 


SECTION 23 — SYNOPSIS 

1. Suits involving questions of title—Power 

of Court to try. 

2. Return of plaint—Effect of. 


1. Suits involving questions of title — 
Power of Court to try. — [1] Section 23 does 
not oust the jurisdiction of Small Cause Court 
to decide questions of title. It merely gives 
option to the Court to send a case to the 
Court having jurisdiction to determine the 


title. 1937 All 076 (077) [AIR V 24] * 1959 
Manipur 14(14) [A I R V 40 C 7] *1914 All 
527 (528) [AIR V 1] * 1921 Lah 91 (91) LAIR 
V 8] * (’12) 23 M^d L Jour 193 (194) (DB). 

(Suits involving question of title directed to 
be tried as regular suits in the interest of 

parties.) * 1916 Pat 75 (76) [AIR V 3] (DB). 

[2] Though a question of title cannot be 
fully decided in a small cause suit, it can be 
decided incidentally for the purpose of de¬ 
ciding the chief point in the case which is 
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Section 23 — Note 1 (contd.) 
properly within the jurisdiction of the Small 
Cause Court. 1927 Mad 459 (460) [AIR V 14]* 
1956 Nag 124 (124, 125) [AIR V 43 C 44]: ILR 
(1956) Nag 74. (A suit for damages for breach 
of covenant for title is not excluded from the 
jurisdiction of a Court of Small Causes. It is 
not the rule that the vendee cannot bring an 
action for breach of covenant of title until 
actual eviction.) * 1934 All 695 (696) [AIR 

V 21]. (If a bona fide question of title arises 
incidentally in a Small Cause Court suit, the 
Court should determine it. But when Court 
has not considered it necessary to decide the 
question of title, and did not consider that the 
question was a bona fide one, it cannot be said 
that the Court acted illegally.)*1934 Lah 355 
(355/ [AIR V 21]. (Suit for use and occupa¬ 
tion against alleged trespasser — Judge has 
discretion.) * 1921 Lah 91 (91) [AIR V 8] * 
1922 Mad 300 (301) [AIR V 9] (Question not 
raised in pleading — Decision incidentally 
necessary—Plaint should not be returned.) * 
1922 Pat 368 (369) [AIR V 9]. (Suit for 
wrongful destruction of house and removal of 
materials therefrom — Question of title inci¬ 
dentally arising.) * 1915 Low Bur 8 (9) [AIR 

V 2]. (Suit for damages for use and occupa¬ 
tion — Question of title may be incidentally 
gone into.) * 1929 Sind 43 (43) [AIR V 16] : 
23 Sind L R 411. (Validity ol awaid inci¬ 
dentally arising.) * (’12) 6 Sind L R 85 (85). 

[3] All questions of title should be deter¬ 
mined finally and not cursorily. Therefore 
intricate questions of title should not be tried 
in a summary way. Hence where the Judge is 
satisfied that the question of title which arose 
was so intricate that it should not be sum¬ 
marily tried, he should return the plaint. 1935 
All 148 (149) [AIR V 22]*1955 NUC (All) 2744 
l AIR V 42] * (’50) 1950 A M L J 3 (4) * 1940 
Pesh 34 (35) f AIR V 27]. (Where complicat¬ 
ed questions of title are involved a Small Cause 
ludge should take action under S. 23 (1).) * 
(•12) 14 Ind Cas 2 (4) (Oudh). 

[See however 1919 Cal 205 (207) [AIR V 0] 
(DB). (Although the decision of a Small Cause 
Court on question of title may not be conclu¬ 
sive the Court is not precluded from trying 
it; question of title to land in a suit for 
damages for trespass.)] 

[4] Section 23 limits the enquiry to the right 
and relief claimed by the plaintiff. It is no 
necessary that the plaintiff and defendant 
should be rival claimants for returning the 
plaint for presentation to proper Court. 1935 
All 148 (150) [AIR V 22]. 

[5] The power under S. 23 cannot be exer¬ 
cised by a Court which has ruled that it has 
no jurisdiction over a suit. 1922 Mad 300 
(301) [AIR V 91. 

[6] It is for the Small Cause Court to decide 
whether a question of title is involved in a 
case. 1929 All 816 (816) [AIR V 16]. 

[7] Where plaint and written statement 
show that issue is one of title, suit cannot be 
considered to be of small cause nature. 1926 
Mad 656 (656) [AIR V 13] (DB) * (T2) 14 Ind 
Cas 2 (4) * Oudh). (Question of title raised by 
defendant.) 


[See however 1925 All 821 (822) [AIR V 12] 
(Nature of defence set up does not alter the 
character of the suit.) * 1926 Nag 270 (277) 
[AIR V 13]. (Alleged lessee sued — Lessee 
pleading that lease was taken from a third 
person—Plaint cannot be returned.)] 

, [8] Section 23 cannot be availed of for 

returning a plaint where only the right claimed 
depends upon the proof of title but the relief 
claimed could be granted without any refer¬ 
ence to the question of title. (’28) 1928 Mad 
W N 193 (196)*1926 All 344 (345) [AIR 

V 13]. (Where one party is precluded from 
disputing title of other party by estoppel, it 
would be wrong to apply S. 23.) * 1925 Oudh 
687 (688) [AIR V 12]. (Tenant setting up title 
in third party.)*1939 Pesh 14 (16) [AIR V 26] 
(DB). (Rent suit based on deed — Defendant 
denying right of plaintiff — Execution of deed 
not denied — Procedure under S. 23 does not 
apply.) 

[9] A suit wherein alternative reliefs are 
asked one of which can be granted by the 
the Small Cause Court but the other only by 
the Munsif Court, the suit is triable only by 
the latter Court. 1910 All 343(343) [AIR V 3J. 

[10] In the following cases it was held that 
the Small Cause Court had no jurisdiction : 

(a) Suit for damages in respect of a lease 
reserving right to sue for ejection. 1930 
Pat 389 (390) [AIR V 17]. 

(b) Suit for rent by landlord where his right 

to it was denied and plaintiff’s co- 
sharers also were added as defendants. 
1940 Mad 507 (508, 509) [AIR V 27]. 

(c) Plaintiff’s suit for damages for trees 

appropriated by tenant where his title 
to the trees is questioned. 1934 All 290 
(292) [AIR V 21j. 

(d) Suit for damages where relief depends 
upon the determination of status of 
defendant as a tenant. 1917 Cal 23 (23) 
[AIR V 4] (DB). 

(e) Suit for rent where determination of title 

is necessary. 1914 Mad 305 (305) [AIR 
V 1] (DB). 

(f) Suit where power of testator to dispose 
of by will the suit lands is challenged. 

1918 Mad 1044 (1045) [AIR V 5]. 

(g) Suit to recover deposit devised to 
trustees for a thakurji treating depositee 
as a stake-holder. (’43) 1943 All L W 
403. 

[11] A Court of Small Causes is not com¬ 
petent to “finally” determine the question of 
title to immovable property. So even if the 
decree passed by it is valid otherwise, it can¬ 
not operate as res judicata so far as the question 
of title is concerned. 1948 All 290 (297) [AIR 

V 35 C 117] : ILR (1948) All 283 * (’49) 1949 
Jaipur L R 240 (247) (DB). (Suit for arrears 
of rent — Defendant admitting tenancy from 
deceased owner but disputing adoption of 
plaintiff —Bcld question of adoption was only 
indirectly involved in the suit and decision 
thereon was not res judicata.) 

2. Return of plaint—Effect of.— [1] Pro¬ 
per course for a Small Cause Court is to 
return the plaint where the suit is not cogni¬ 
zable by it and not to dismiss the suit. (’13) H 
All L Jour 238 (240). 
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24 * Appeal from certain orders of Courts of Small Causes. 

Where an order specified in a [clause (ff) or clause (h) of sub-section (1) of 
section 104 of the Code of Civil Procedure, 1908 ] is made by a Court of Small 
Causes, an appeal therefrom shall lie to the District Court b [on any ground on 
which an appeal from such order would lie under that section.] 

[a] Substituted for “section 588, cl. (29), of the Code of Civil Procedure” by the Civil 
Procedure (Amendment) Act, 1922 (IX of 1922), S. 5. [b] Inserted , ibid . 

25 » Revision of decrees and orders of Courts of Small Causes. 

The High Court, for the purpose of satisfying itself that a decree or order 
made in any case decided by a Court of Small Causes was according to law, 
may call for the case and pass such order with respect thereto as it thinks fit. 


Section 23 — Note 2 (contdj 

[2] Small Cause Court can return the plaint 
when a question of title is raised even though 
it is alleged to be res judicata. 1919 Cal 965 

(905) [AIR V 6] (DB). 

[3] Return of plaint for presentation: to pro- 
per Civil Court. Civil Court cannot refuse to 
entertain plaint. 1914 Cal 739 (739) [AIR V 1] 
(DB). 

[4] Where a Judge having both small cause 
and regular jurisdiction transferred a suit 
instituted as small cause on to regular file he 
rightly exercised the power under S. 23. 1914 
Bom 302 (302) [AIR V 1] : 38 Bom 190. 

[5] Where small cause suit was tried by 
Munsif on the regular side without returning 
plaint to himself, his jurisdiction is not 
affected in spite of irregularity in procedure. 

(’21) 04 Ind Cas 430 (437) (Cal). 

[0] Plaint returned for being presented to 
be tried as ordinary suit — Trial of suit after 
that as a small cause suit is illegal. 1915 Cal 
375 (379) [AIR V 2]. 

[7] Small cause suit transferred to regular 

list and became regular suit — Judge cannot 
without reasons in writing re-transfer it to 
small cause list. 1925 Bom 246 (247) [AIR 
V 12] (DB). i 

[8] Where plaint is returned as involving 
ownership or trees cut, case nonetheless 
retains its small cause nature. 1921 Oudh 144 
(144) [AIR V 8]*1926 Cal 83 (84) [AIR V 13] 
*1917 Mad 897 (897) [AIR V 4] (DB). 

[9] Where in a suit cognizable by a Small 
Cause Court, the Small Cause Court returns the 
plaint to be presented before another Court, 
he refuses to exercise jurisdiction that was 
vested in him under the law and his order is 
fit to be set aside in revision. 1958 Pat 22 (24) 
[AIR V 45 Cll] (DB). (Question regarding 
jurisdiction of Special Officer to assess latrine 
tax—Suit only of Small Cause nature—Should 
not be returned.) 

[10] Effect of order returning plaint under 

S. 23 is to remove bar to jurisdiction of 
ordinary Courts imposed by S. 16. Suit may 
be presented to any Court having jurisdiction 

to try suit, (’ll) 10 Ind Cas 267 (268) (DB). 

[See also 1932 Bom 480 (488, 489) [AIR 
V 19] : 46 Bom 387 (DB). (Section 24 (4) Civil 
P. C. is intended to enable the transfer of a 
suit from a Small Cause Court to one which 
is not such a Court. It is intended to remove 
the bar laid down by S. 10.)] 

[11] Section 23 would be attracted where 
jjjie suit is cognisable by a Small Cause Court, 


but at the same time, the Court is required to 
decide a question of title relating to immove¬ 
able property. The section would not apply to 
a suit not triable by a Small Cause Court. 190L 
Madh Pra J52 (153) [AIRV48C 53]. (The 
powers under the section are discretionary 
and the applicant, by suppressing a material 
fact, disentitles himself to indulgence at the 
revisional stage.) 

Section 24 — Note 1 

[1] When Small Cause Court grants costs as 
compensation under S. 35A, Civil P. C., appeal 
lies to District Judge. 1926 All 554 (555) [AIR 
V 13]. 

[2] No appeal lies against order under S. 95, 
Civil P. C. passed by Small Cause Court. 1937 
Nag 120 (127) [AIR V 24] : I L R (1938) Nag 
361*1915 Mad 1072 (1072) [AIR V 2]. 

SECTION 25 — SYNOPSIS 

1. Scope. 

2. Revision only in small cause suits. 

3. Other remedies available — Revision 

whether lies. 

4. ‘Decided’—Meaning of — Interlocutory 

orders. 

5. ‘According to law.’ 

6. Substantial justice. 

7. Discretionary orders—Revision. 

8. Ex parte decree. 

9. Return ofiplaint. 

10. Error of procedure. 

11. Interference on questions of fact. 

12. Error of law. 

13. Question of limitation. 

14. Question of jurisdiction. 

15. Question of costs. 

16. Court-fee. 

17. Questions regarding review. 

18. New pleas. 

19. Successive applications. 

20. Reference to High Court. 

21. Restoration of revision dismissed for 

default. 

22. Difference of opinion amongst Judges in 

revision. 

23. Limitation for revision. 

I. Scope.—[1] The High Court can exer¬ 
cise powers under this section suo motu 
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OBJECTS AND REASONS 


4, The opinion appears to be universal that 
the ruling of the Privy Council in Amir 
liassan v. Sheo Baksh Singh (ILR 11 Cal 6) has 
rendered it absolutely necessary tc extend the 
jurisdiction which the High Courts possess 
over the judicial proceedings of Courts of 
Small Causes and of other Courts invested 
with their powers. It is of course desirable 
that nothing should be done to encourage 
needless resort to the High Court, but, as the 


Hon’ble the Chief Justice and Judges of the 
High Court at Fort William have observed, 
this consideration should be one rather for the 
High Court than to be used to remove an im¬ 
portant branch of the lower judicature from 
all control and so to deprive it of the ad¬ 
vantage of a subordinate relation to that au¬ 
thority which exists for the express purpose 
of guiding the inferior tribunals by its ex¬ 
position ot the law.** — S. C. R. 


STATE AMENDMENT 

UTTAR PRADESH 

In its application to the State of Uttar Pradesh, for section 25 substitute the following 
namely,— 

“25. Revision of decrees and orders of Courts of Small Causes.— The District Judge for 
Hie purpose of satisfying himself that a decree or order made in any case decided by a 
Court ot Small Causes was according to law, may call for the case and pass such order 
with respect thereto as he thinks fit.** —U. P. Act XVII of 1957, S. 2 [4-0-1957]. 


Section 25 — Note 1 (contd.) 
without any application by any of the parties. 
1924 Nag 154 (155) [AIR V 11]*1959 Ker 329 
(Pr 16) LA I R V 46 C 106] : I L R (1957) Ker 

920. 

[2] The power of interference which the 
High Court has under S. 25 is purely discre¬ 
tionary. 1939 All 77 (78) [AIR V 201*(*97) 21 
Bom 250 (255) (DB)*1948 Cal 526(528) [AIR 

V 33 C 1201*1917 Mad 735 (737) [A I R V 4] 
(DB)*(’12) 1912 Mad W N 1227 (1229)*1926 
Oudh 519 (519, 520) [AIR V 13] : 1 Luck 323 
*(’9S) 11 CPLR 91 (92)*(’10) 5 Ind Cas 322 
(323) (DB) (All; * 1924 Rang 54 (54) [A I R 

V 11] : 1 Rang 372 : 26 Cri L Jour 523. 

[3] Section 25 does not confer any right or 
privilege on any person. 1958 All 409 (Pr 4) 
LAIR V 45 C 98] : ILR (1958) 1 All 70 (FB)* 
1958 All 404 (Pr 1) [ A I R V 45 C 97] : I L R 
(1958) 1 All 635 (DB). 

[4] The powers of revision under S. 25 
are discretionary. The High Court will not in¬ 
terfere with the decision of the Court below 
when no injustice has resulted thereby. 1946 
Cal 526 (528) [AIR V 33 C 120]. 

[5] Section 25 does not confer any right 
or privilege on any person. In this respect 
upon its substitution by U. P. Act 17 of 1957 
by another S. 25, neither cl. (c) nor cl. (e) 
of S. 6 of the U. P. General Clau ses Act is 
attracted. 1958 All 409 (Pr 4) [A I R V 45 
C 98] : ILR (1958) 1 All 78 (FB). 

[6] Though the power *under S. 25 of the 
Provincial Small Cause Courts Act of sending 
for the records is discretionary, once the record 
has been sent for, and the decree of trial Court 
found to be not in accordance with law, the 
High Court cannot refuse to interfere. (’50) 
1950 All L Jour 308 (309). 

_ [7] The powers of the High Court in revi¬ 
sion under this section are wider than those 
under S. 115, C. P. C. 1921 All 325 (325) 
[AIR V 8] (DB) * 1961 Mad 152 (Pr 3) [A I R 
V 48 C 38]. (But the power is not equiva¬ 
lent to appellate power.) * 1960 Ker 306 
(Pr 5) [AIR V 47 C 144] : ILR (1960) Ker 539 
(DB) * 1957 Pat 168 (Pr 31) [AIR V 44 C 58] : 
35 Pat 986 (DB) * 1955 Mad 271 (Pr 5) [(S) 
AIR V 42 C 77] * (’55) 8 Sau L R 17 (19) * 


(’55) 8 Sau L R 202 (204) * (’40) 1946 Jaipur 
LR 184 (185) * 1939 All 590 (591) [AIR 

V 26] : I L R (1939) All 709 * (’05) 27 All 
192 (193) * (’05) 27 All 531 (537) (DB) * 1941 
Bom 67 (68) [AIR V 28] : ILR (1941) Bom 153 
(DB) * 1928 Lah 274 (275) [AIR V 15] * 
1920 Lah 37 (38) [A I R V 7]*1921 Nag 105 
(106) [AIR V 8] : 17 Nag L R 20 * 1924 Rang 
54 (54) [A I R V 11] : 1 Rang 372 : 26 Cri L 
Jour 523 * 1926 Rang 205 (206) [AIR V 13] : 
4 Rang 221 (DB) * 1945 Bom 197 (199) [AIR 

V 32] : ILR (1945) Bom 382 (FB). 

[8] The power of revision under S. 12 of the 
Hyderabad Small Cause Courts Act (corres¬ 
ponding to S. 25, Provincial Small Cause 
Courts Act) is wider than that under S. 115, 
C. P. Code. Under S. 115, C. P. Code, the High 
Court cannot interfere when the lower Court 
having jurisdiction has arrived at a wrong 
decision on a question of fact or even on a 
point of law. But the powers conferred under 
S. 12, Hyderabad Small Cause Courts Act, are 
wide enough to justify an interference in some 
cases on a question of fact and law also. 1953 
Hyd 212 (Pr 17) [AIR V 40 C 101]: ILR (1953) 
Hyd 366. (Wrongly refusing amendment of 
plaint—High Court will interfere under S. 12 
Hyderabad Small Cause Courts Act.) 

[9] Section 25, affords ground for inter¬ 
ference within an ambit wider than that 
provided by Para. 35 of the Himachal Pra¬ 
desh (Courts) Order, (1948). Hence, S. 25, 
cannot be said to affect the special law con¬ 
tained in Para. 35 of the Order within the 
intendment of S. 3 (c) of the Act. 1953 Him 
Pra 68 (Pr 4) LAIR V 40 C 30]. 

[10] High Court can, not only interfere on 
similar grounds as under S. 115, C. P. C. but 
also where there has been no proper trial, or 
palpable injustice has been done. It can in¬ 
terfere even when there is simple error of 
law when it is of general importance. 1941 
Bom 67 (68) [AIR V 28] : ILR (1941) Bom 153 

(DB). 

[11] Section 622, Civil P. C. 1882, should 
be taken as a guide indicating the lines along 
which a Judge would do well to exercise his 
discretion in admitting an application under 
S. 25, but that does not compel the Judge to 
refuse any application made under S. 25 
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Section 25 — Note 1 (contd.) 

which could not be admitted under S. 022 of 

the Civil P. C. (’99) 21 All 89 (90) (DB). 

[12] The section is not intended to give in 
effect a right of appeal in all cases either on 
law or fact and the High Court cannot under¬ 
take duties of Court of first appeal in an 
application under S. 25. 1939 Oudh 141 (141) 

[A I R V 26] : 14 Luck 588 (DB) * 1941 Bom 
67 (68) [AIR V 28] : I L R (1941) Bom 153 
(DB) * 1943 Nag 117 (123, 120) [AIR V 30]: 
ILR (1943) Nag 176 (FB) * 1926 Oudli 519 
(519) [AIR V 13]:1 Luck 323*(’97) 21 Bom 250 
(254, 255) (DB) * 1944 Mad 181 (183) [A I R 
V 31] : I L R (1944) Mad 643 : 45 Cri L Jour 
464 (DB). (Cannot review evidence.) 

[13] There is no authority for the proposi¬ 
tion that an application in revision stands on 
exactly the same footing as an appeal, and 
that both are vested rights which can be 
taken away only by express enactment or 
necessary intendment. 1958 All 409 (Pr 3) 
[AIR V 45 C 98] : ILR (1958) 1 All 70 (FB). 
(AIR 1932 P C 105, Expl.) 

[14] Section 25 must not be construed in 
a sense which would virtually give a right of 
appeal on law and on facts in every Small 
Cause Court Case and which would be in¬ 
consistent with the finality which the legis¬ 
lature intended to attach to the judgment of 
the Small Cause Court. 1955 NUC (Mad) 
3211 [A I R V 42]. (Appreciation of evidence 
held did not merit interference— Principles 
when High Court will interfere, stated.) * 
1961 Mad 152 (Pr 3) [A I R V 48 C 38] * 
1980 Ker 306 (Pr 5; [AIR V 47 C 144] : ILR 
(I960) Ker 539 (DB). 

[15] The object of S. 25 is to enable the 
High Court to see that there has been no 
miscarriage of justice, that the decision was 
given according to law. Wherever the Court 
comes to the conclusion that the unsuccessful 
party has not had a proper trial according 
to law, then the Court can interfere. But, the 
Court ought not to interfere merely because 
it thinks that possibly the Judge who heard 
the case may have arrived at a conclusion 
which the High Court would not have arriv¬ 
ed at. 1938 Bom 223 (223) [AIR V 25].] 

[See 1937 Pat 524 (525) [AIR V 24]. 

.16] Under S. 25, the High Court can in¬ 
terfere in revision in any case decided by 
a Court of Small Causes when it appears that 
the decision is not according to law. (’46) 
1940 Jaipur L R 184 (185). 

[17] Court should not interfere unless it 
clearly appears that some substantial injus¬ 
tice to a party has directly resulted from a 
material misapplication or misapprehension 
of law or material error in procedure in Court 
of Small Causes. 091) 13 All 277 (278) (FB)* 
1925 All 273 (274) [AIR V 121 : 47 All 136* 
1939 All 77 (78, 79) [A I R V 20] * (’88) 1888 
Pun Re No. 79, p. 200 (209) (DB) * 1920 Lah 
352 (353) [AIR V 7] * (’04) 1904 Pun Re 
No. 60, p. 180 (190, 191) (DB) * 1924 Rang 
54 (54) [A I R V 11] : 1 Rang 372 : 20 Cri L 
Jour 523. (Substantial justice done — No in¬ 
terference even if Court may technically have 
erfed.) * 1920 Sind 14 (15) [AIR V 7] s 13 Sind 
L B 210 (DB). 


[18] Powers under S. 25 should not ordi¬ 
narily be exercised unless the High Court 
has reason to suppose that there has been 
real mismanagement of the case or actual 
perversity in decision. 1932 Oudh 60 (60) 
[AIRY 19] * 1932 Oudh 283 (284) [A I R 

V 19] : 7 Luck 110*1920 Oudh 264 (265) [AIR 

V 13] : 1 Luck 297. 

[19] The High Court will interfere only 
in exceptional circumstances with orders of 
the Judge of the Court of Small Causes, but 
when the Judge is clearly wrong and if his 
order is upheld, there would, in fact, be a 
fraud perpetrated upon the plaintiff and he 
would be debarred from bringing a suit 
which suit he is entitled to bring, the High 

Court will interfere. 1937 Sind 155 (155, 150) 
[AIR V 24] (DB). 

[20] Where the applicant has not shown 
that the view of the case as taken by the 
lower Court is wrong but has succeeded, at 
the utmost, in throwing some doubt on its 
correctness, the High Court will not inter¬ 
fere in revision. 1923 Nag 309 (310) [A I R 

V 10]. 

[21] No revision lies unless it can be shown 
that any question of law or fact was deter¬ 
mined by the Court without proper jurisdic¬ 
tion or that in the course of the decision any 
material irregularity of procedure^ touching 
the decision was committed. 1955 NUC 
(Punj) 5722 [AIR V 42]. 

[22] Section 25 gives power only to the 
High Court to entertain a Revision against a 
decree in a small cause suit and the District 
Court has no powers at all of either entertain¬ 
ing an appeal or a Revision. If the High 
Court thinks that the C. R. petition in the 
High Court and the appeal pending in the 
District Court required to he jointly heard, 
the*proper order would be to withdraw the 
appeal from the District Court to the file of 
the High Court to be heard and disposed of 
along with the C. R. petition and not to 
return the C. R. petition for presentation to 
the District Court to be heard along with the 
appeal. 1959 Ker 329 (Pr 9) [AIR V 46 C 106]: 

ILR (1957) Ker 920. i . . . 

[23] Revision petitions under Provincial 
Small Cause Courts Act — O. 41, R. 27, Civil 
P. C. whether applies — (Quaere). 1950 Mad 
438 (Pr 7) [AIR V,37 C 190]. 

[24] Giving of reasons is not necessary for 
order on revision. 1955 NUC (Ajmer) lo28 

[AIR V 42]. , „ . 

[25] Remand — Admission by plaintiff m 
trial court on particular point—Remand will 
not be ordered to enable plaintiff to adduce 
evidence contrary to admission. 19o5 NIC 

(Ajmer) 1203 [AIR V 42]. , „ . f 

[20] According to R. 12 of the Rules for 

judicial business in Madhya Bharat High 
Court, it is compulsory to file a copy of the 
judgment with a petition for revision and the 
presentation of a revision petition without 
such a copy is no valid presentation of the 
revision. 1954 Madh B 18 (Pr 1) [AIR V 41 
C 14]. 

U. P. Amendment 

[27] The U. P. Amendment Act does not 
say anything about its effect or enforcement 
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Section 25 — Note 1 (contd.) 
except that it was to come into force at once. 
The obvious meaning of the U. P. Amend- 
roept Act 17 of 1957 coming into force on 
4-6-1957, the date of its publication, was that 
on and after that date the District Judge had 
the power of calling for a case decided by a 
Court of Small Causes and revising a decree 
or order made by it. There was nothing in the 
Amendment Act to suggest that it would not 
apply to a case instituted or decided before it 
came into force. By holding that since the en¬ 
forcement of the Amendment Act only a Dis- 
trict Judge has the power to revise an order 
of a Couit of Small Causes, the Court is not 
at all giving, what is called retrospective 
effect to the Amendment Act. 1958 All 404 
ID [AIR V 45 C 97] : ILR (1958) 1 All 

635 (DB). (AIR 1947 Oudh 232, Dissented 
/ rom.) 

!_28j Where applications in revision are 
hied in the High Court under S. 25 of the 
V x ncia ^mall Cause Courts Act prior to 

Une ’ w ^ en the U. P- Act 17 of 
1957 came into force, then in spite of the 
substitution of S. 25 by the U. P. Act XVII of 
lyo7 whereby the jurisdiction conferred on 
the High Court is transferred to the District 
Courts, the High Court retains its jurisdiction 
to hear applications in revision filed in the 
High Court under S. 25 of the Provincial 

• ,, se Courts Act prior to 4th June, 
JTu rr- ir i a cases * n which prior to that date 
^ ii i r Court had directed the record to be 

. f r 01 ^ , 1958 AU 409 ( Prs 7 . 9 ) [AIR v 45 

g 9%H IMS) 1 All 70 (FB). (Civil Revn. 
No 789 of 1950, D/- 18-11-1957 (All), Over - 

ruled.) 

[29] Per V. Bhargava and M.L . Chatur - 
vedi, JJ. —-The consequence of the applica¬ 
bility of the provisions of S. 0 (b), U. P. 
General Clauses Act, is that the High Court 
having validly called for the record and its 
order not being affected by the subsequent 
amending Act, it continues to have jurisdic¬ 
tion to pass further orders in pursuance of 
that valid Act and, consequently, to pass 
such order with respect to the case as it may 

409 vPrs 0, 9,10) [AIR 
V 45 C 98] : ILR (1958) 1 All 70 (FB). 

n ? e ^ ISIOn on ^y in small cause suits. — 
UJ High Court can exercise power only 
when the case is tried by a Small Cause 
Court. 1920 Pat 740 (740) [AIR V 7]. 

[2] Where a suit of a Small Cause nature is 
transferred by an order of a superior Court 
under S. 24, Civil P. C. from the Court of 
Small Causes to that of a Munsif. the latter 
Court must under S. 24 (4), Civil P. C. be 
deemed to be a Court of Small Causes. 1928 
AH 609 (009) [AIR V 15] (DB) * 1953 Mad 
582 (Pr 5) [AIR V 40 C 220]. 

L3] Suit instituted in Small Cause Court- 
Court subsequently abolished—Case sent to 
ordinary Civil Court having jurisdiction 
under S. 35 Such Court acquiring before date 
of trial power to deal with suit as small cause 
S rIt Section 32, is applicable and decision 
of Court must be deemed to be that of Small 
Cause Court and final under law and only 


open to revision under S. 25. 1935 Cal 556 
(557) [AIR V 22], W 

[4] Where decree of a Small Cause Court 
has been transferred to another Court for 
execution on its regular side, order of trans¬ 
feree Court that execution is barred by limita¬ 
tion is not open to revision. 1941 Pat 824 
(624, 625) [AIR V 28], 

[5] Small Cause decree transferred for exe¬ 
cution to Court of original jurisdiction — 

f La M er ^ Co P rt Passing order for arrest under 
S 51, Civil P. C. — The order is not appeal- 
able but revision lies under S. 25. 1957 Mad 

?i 6 70 P n 2) [AIR y ft C 247J ' (AIR 1955 Mad 

li/y, Distinguished.) 

[6] Suit cognizable by Small Cause Court 
tried as original suit — Decision in appeal by 
the District Judge cannot be challenged under 
S. 25. 1936 Oudh 129 (129) [AIR V 23]. 

Although no appeal lies from decision 
or Subordinate Judge in suit of small cause 
nature vvithin pecuniary limits of his jurisdic- 
tion and no cross-objection lies when whole 
litigation is before High Court it may well be 
considered in light of powers of High Court 
( ™der S. 25. 1936 Pat 562 (503) [AIR V 23] 

[8] A small cause suit loses its character as 
such immediately it is withdrawn to the 
original side and tried along with an original 
suit. VVhere three small cause suits filed by 
the plaintiff against three different defendants 
were by consent taken and tried along with 
an original suit filed by the same plaintiff and 
they were tried on common evidence and a 
joint decree against four separate main defen¬ 
dants was also given — Held that a small 
cause suit could not continue in the category 
of small causes once it was taken on to the 
original side and disposed of along with an 
original suit. Hence the revision petitions 
should be retui*ned to be re-presented as ap¬ 
peals on which an ad valorem fee should be 
pakL 1951 Mad 275 (Pr 2) [AIR V 38 C 64]. 

3. Other remedies available — Revision 
whether lies.— [1] Whereas in a case governed 
by S. 115, Civil P. C. no revision will lie at 
all it the order is appealable, that cannot be 
said of a case governed by S. 25 and the revi¬ 
sion will not be rejected on the narrow 
ground that the order is appealable. (’55) 8 
8au L R 202 (204). 

[2] The exercise of the right of interference 
under S. 25 does not depend upon the ques¬ 
tion whether an appeal lies or not. 1933 Oudh 

477 (478) [AIR V 20]. 

[See however 1926 All 554 (555) [AIR 
V 13]. (Speedy and cheaper remedy available 
—Revision should not be allowed.)] 

[But see 1933 Oudh 454 (455) LAIR V 20]- 
(Existence of right to appeal — High Court 
will not intefere in revision.) * 1937 Oudh 
358 (359) [AIR V 24] : 13 Luck 331. (Refusal 
to grant instalments under S. 5 (1), U. P. 
Agriculturists* Relief Act — Appeal provided 
for under S. 5 (2) — Revision under S. 25 of 
Provincial Small Cause Court does not lie.)] 

[3] The powers of revision under S. 25 are 
not curtailed by the fact that a separate re¬ 
medy by way of appeal is provided under 
S. 24. Hence, a revision under S. 25 is compe- 
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Section 25 — Note 3 (contd.) 
tent against an order under S. 35A, Civil P. C., 
even though such order is appealable under 
S. 24.1947 Nag 247 (Pr 5) [AIR V 34 C 71]: 
ILR (1947) Nag 409. 

[4] Normally High Court would be reluc¬ 
tant to interfere in revision where an alter¬ 
native remedy is provided by law, and 
particularly so where such a remedy has been 
availed of. 1949 Mad 390 (Pr 3) [AIR V 36 
C 171]. 

[5] Order for ejectment passed by Civil 
Judge Junior division under S. 28, Bombay 
Rents, Hotel and Lodging House Rates Con¬ 
trol Act (57 of 1947) is appealable under S. 29 
of the Act — Revision under S. 25 of the 
Small Cause Courts Act is not maintainable. 
1959 Mys 145 (Pr 11) [AIR V 46 C 57]. 

[6] Failure of plaintiff to prosecute the suit 
twice and suit dismissed under O. 9, R. 2 — 
High Court would not interfere in revision 
though it has power to set aside the order in 
spite of other remedies being available. 1932 
Oudh 100 (107) [AIR V 19]. 

[7] Ex parte decree — No application filed 
for setting it aside — Held High Court would 
not interfere. 1958 Raj 286 (Pr 2) [AIR V 45 
C 95] : ILR (1958) 8 Raj 837. 


4. ^Decided’ — Meaning of — Inter¬ 
locutory orders.—[1] The word ‘case* is wide 
enough to cover an interlocutory order 
which also can be revised under S. 25. 1937 
Nag 130 (137) [AIR V 24] : ILR (1937) Nag 
266 * 1920 Lah 452 (452) [AIR V 7] * 1936 
Sind 160 (162, 163) [AIR V 23] : 30 Sind 
L R 226 (DB). (Small cause suit filed in sub¬ 
judge’s Court transferred to another Court as 
the sub-judge went on leave and successor 
had no small cause power — Sub-Judge re¬ 
turning from leave transferred suit to his own 
file to be tried as small cause case — Held 
that it was not an interlocutory order and 
assuming it was so the order amounted to a 
case decided and therefore revisable.) * 1933 
All 106 (107) [AIR V 20] : 54 All 1048. (‘Case’ 
is wider than “Suit” and includes termination 
of legal proceedings, which so lon<* as the 
order is not set aside cannot be revoked.) * 
1920 Pat 575 (570) [AIR V 13]. 

[But see (’ll) 9 Ind Cas 467 (468) (Rang) * 
(’39) 41 Pun L R 864 (866). (Order holding 
that Court has jurisdiction to hear a case is 
an interlocutory order and therefore not re¬ 
visable.)] 

[2] The words ‘case’ has a wider meaning 
than the word “suit.” 1958 Pat 22 (Pr 6) 
[AIR V 45 C 11] (DB). 

[3] The term 'decide’ in S. 25 should not be 
restricted to mean ‘adjudicate finally on the 
merits.’ (’ll) 14 Cal L Jour 118 (120) (DB). 
(Order returning a plaint for presentation to 
proper Court is a ‘case decided’ and is cap¬ 
able of being revised.) * 1926 Nag 270 (277) 
[AIR V 13]. (Returning plaint is deciding the 
case.) * 1915 Mad 495 (495) [AIR V 2]. (De¬ 
cided means disposed of.) 

[But see 1925 All 393 (394) [AIR V 12]. 
(Award set aside in suit — Revision of order 
does not lie till suit proceeds to judgment.) * 
1955 Kutch 23 (Pr 3) [AIR V 42 C 13]. (Under 


S. 25, High Court has revisional powers when 
any case is decided by a Court of Small 
Causes. Unless a case is decided, this section 
would have no application — Order directing 
plaintiff to implead certain parties—No revi¬ 
sion lies.) * 1934 Lah 105 (100) [AIR V 21). 
(Order rejecting amendment is not revisable.)* 
1925 Oudh 254 (254) [AIR V 12]. (Order re¬ 
jecting application for leave to amend.)*1918 
All 11 (12) [AIR V 5] : 41 All 42. (Decision 
on preliminary issue of jurisdiction—No revi¬ 
sion lies.)] 

[4] The words ‘case decided’ in S. 25 must 
be liberally construed and must be taken to 
include decision on all questions materially 
affecting the rights of the parties, though, not 
all interlocutory orders would amount to a 
‘case decided.’ It will be a question of fact in 
each case whether the question decided 
amounts to a ‘case decided’ or not. Where the 
Court assumes jurisdiction which it does not 
legally possess the order will amount to a 
‘case decided’ and a revision lies against it.. 
1950 Ajmer 9 (Pr 5) [AIR V 43 C 9]. 

[5] If a remedy is provided against an inter¬ 
locutory order and it a party has the right to 
challenge that interlocutory order within the 
period allowed by the statute of limitation, it 
would not be correct to deprive him of that 
right merely because before he could secure 
the remedy in the superior Court, a final order 
is passed by the trial Court or has proceeded 
further and has heard or even finally decided 
the suit in which the interlocutory order was 
passed. 1956 Ajmer 9 (Pr 2) [AIR V 43 C 9]. 
(AIR 1937 Oudh 364, Dissented from.) 

[6] Suit dismissed for non-payment of addi¬ 
tional court-fee restored on a petition under 
S. 151, Civil P. C. and decreed — Application 
attacking order — Held that the order was 
wrong but the High Court could not interfere 
under S. 25 of Provincial Small Cause Courts 
Act as the suit had terminated and that the 
proper remedy for the applicant would be to 
apply under S. 25 attacking decree itself. 1937 
Oudh 364 (364, 305) [AIR V 241:13 Luck 263. 

[7] Small Cause Court deciding that its 
jurisdiction is barred under Art. 29 of the Act 
has finally decided so far as that Court ^con¬ 
cerned. 1937 Nag 68 (69) [AIR V 24]. 

[8] An order for inspection of accounts 
passed under O. 11, R. 18, Civil P. C., does 
not dispose of the whole case or any part of 
it and it does not amount to a case decided 

within S. 25. 1956 Ajmer 32 (Pr 5) [AIR V 43 
C 21]. 

[9] Small Cause Court returning plaint for 
presentation before another Court—Judge is 
deemed to have decided the fate of the case 
so far as Small Cause Court is concerned. 
1958 Pat 22 (Pr 6) [AIR V 45 C 11] (DB)*1926 
Nag 270 (277) [AIR V 13] * (’ll) 14 Cal L 
Jour 118 (120) (DB). 

5. ‘According to law.’ — [1] High Court 
will interfere, when decision of Small Cause 
Court is not in accordance with law. (’46) 
1946 Jaipur L R 184 (185). (Under S. 25, its 
powers are wider than those under S. 115, 
Civil P. C.) * (’54) Madh B L J 1954 H C R 
97(97). (When the finding is perverse or against 
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weight of evidence, High Court will inter¬ 
fered * 1953 Madh B 158 (Pr 4) [AIR V 40 
C 59]. (Perverse finding of fact — High Court 
will interfere.) 

12] The expression ‘according to law’ in 
the section limits the power of High Court in 
revision to grounds of law that might have 
been raised in a second appeal—Questions of 
fact are not covered by the expression. 1935 

All 372 (373) [AIR V 22]. 

[3] The phrase ‘according to law’ implies 
according to the forms of law prescribed for 
ensuring a fair trial. Where the trial has 
taken place in a manner not contemplated by 
the Code, and is nothing more than a travesty 

of the trial, a judgment based on such a trial 
could in no manner be accepted as being 
according to law within the meaning of S. 25. 
1950 Raj 9 (Pr 6) [AIR V 43 C3] : ILR (1955) 
5 Raj 869. 

[4] The real test is whether the decision 
resulted in substantial miscarriage of justice 
by misapplication or misapprehension on a 
point of law or by material error in proce¬ 
dure or perversity in decision as to facts. P53) 
ILR (1953) Madh B 331 (330). 

1.5] There is a difference between the 
phrases “was according to law” and was made 
according to law. If the decision made was 
not according to law, the High Court has 
discretion to pass such orders as it thinks fit. 
This confers wide discretion and it is this 
that distinguishes the revisional jurisdiction 
under S. 25 from the cases of second appeal. 
(’53) ILR (1953) Madh B 331 (335). 

[6| Decree cannot be said to be in accord¬ 
ance with law (1) if the decision is not based 
on any evidence, (2? where it is based on 
erroneous and improper appreciation of evi¬ 
dence, amounting to gross rnisappreciation of 
evidence. (3) where it is based on evidence on 
which no reasonable man would reach the 
conclusion reached by the Court, (4) where it 
is based on erroneous view of law, (5) when 
it is based ignoring the rules of burden of 
proof and legal presumptions. This list is not 
exhaustive. But it will not be open to High 
Court to interfere with the finding of fact 
merely because on the evidence, the High 
Court takes a different view. This it can do in 
appeal but not in revision. 1961 Andh Pra 461 
(Prs 11, 12) [AIR V 48 C 128] (DB). 

[7] judgment is open to revision ifit(l) 
assumes iacts (2) refuses to receive and con¬ 
sider pleas of * parties (3) does not decide 
material points of dispute. 1914 Lah 42 (42) 
[AIR V lj. 

[8] Section 25 ought to be considered with 
O. 20, R. 4 (1) of Civil P. C., and hence a 
judgment should be sufficiently intelligible to 
enable the High Court to be satisfied that the 
decision is according to law. 1943 Bom 416 
(417) [AIR V 30] * (’55) 8 Sau L R 17 (19) * 
(’26) 27 Pun L R 135(130). 

[9] Discretion vested under S. 203 (corres¬ 
ponding to O. 20, R. 4) of Civil P. C.,£should 
be judicially exercised. Hence in cases involv¬ 
ing difficult questions of law or mixed ques¬ 
tions of fact and law the Judge should set out 


so much of his reasoning as would make it 
clear as to how he reached the conclusion. 
(’95) 1895 Pun Re No. 78, p. 373 (374) * 1937’ 
Cal 308 (308) [AIR V 24]. (Material circum¬ 
stances on which reliance is placed by the 
Judge ought to be stated.) * 1930 All 832 
(832) [AIR V 17]. (Case disposed of without 
even stating whether the Judge believed the 
evidence — Held the case was not properly 
tried.) * (’91) 13 All 533 (537). (Judgment 
dismissing suit and for reasons referring to a 
decision by some other Judge in another case 
is one which should be remanded for retrial) 
* 1920 Mad 310 (310) [AIR V 7] * 1932 Mad 
338 (340, 343) [AIR V 19] : 55 Mad 671 (DB). 

[10] The use of the word '’may” in S. 25 
suggests that even if the decree or order made 
in a case is not according to law, the High 
Court can refuse to interfere with the decree 
or order, especially when no injustice had 
been done to any party. When it appears to 
the High Court that interference under S. 25 
will not be beneficial to any of the parties and 
will simply put them to extra expenses and 
inconvenience and will also cause delay in 
the disposal of the suit, it is but proper that 
the High Court should refuse to interfere 
with the order. 1958 Bhopal 54 (Pr 6) [AIR 
V 43 C 28]. 

[11] Since the High Court is empowered 
under S. 25 to satisfy itself that the decree or 
order of the Court of small causes was in 
accordance with law or Dot, a correlative 
duty is cast on the trial Court to make its 
judgment sufficiently intelligible. 1950 Lah 
128 (Pr 6) [AIR V 37 C 35] : Pak L R (1950) 
Lah 177. (Judge might without giving reasons 
for the decision, elucidate the points for 
determination in such detail as to make the 
decision intelligible.) 

[12] Under S. 25 the High Court has juris, 
diction to interfere with the decision of a 
Small Cause Court if it refuses to follow a 
plainly worded and unambiguous statute. 
When there is a special statute governing the 
case, the Small Cause Court acting judicially 
cannot ignore it and decide either on the 
general law or on some vague and general 
principle. If it does so, the jurisdiction of the 
High Court is attracted under the section. 
1949 Nag 330 (Prs 3, 5) [AIR V 36 C 127] : 
ILR (1949) Nag 500 (DB). 

[13] Where the Court wrongly orders the 
restoration of a suit dismissed by it on merits 
the order though without jurisdiction will not 
be interfered with by the High Court in the 
exercise of its discretion under S. 25 when the 
effect of setting aside the wrong order would 
be to put the parties to additional expenses 
and inconvenience. 1950 Bhopal 54 (Pr 6) 
[AIR V 43 C 28]. 

[14] Where in a suit on the basis of a khata 
the Court after recording evidence directed 
the plaintiff to bring his roznamcha for its 
own satisfaction and not at the instance or 
the defendant, the Court does not act illegally 
in disallowing the defendant’s counsel to 
cross examine the plaintiff on the point. 1949 
Ajmer 43 (Pr 0) [AIR V 36 C 19]. 

[15] Judgment based on speculative reason- 
ing is contrary to law. 1935 Pat 452 (453) 
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[AIR V 22]. (Account books rejected without 
definite finding as to whether they were forged 
or not.) 

[18] Small Cause Court misdirecting itself 
by casting burden of proof wrongly, by not 
drawing correct inferences from documents, 
by basing its findings not on evidence but on 
conjectures or assumptions for which there 
was nothing in fact to support and by over¬ 
looking important principles of the law of 
evidence — This resulting in miscarriage of 
justice—High Court will interfere in revision. 
1953 Madh B 32 (Pr 20) [AIR V 40 C 10]. 

[17] Where it is found that the trial Judge 
had not applied his mind in deciding the dis¬ 
pute the High Court can interfere in revision. 

1944 Nag 145 (146) [AIR V 31] : I L R (1944) 
Nag 419 * (’01) 1901 Pun Re No. 57, p. 180 
(181). 

[18] Where the Court has either not tried 
the points in dispute on merits or has decided 
those points in favour of the plaintiff but has 
dismissed the suit on taking an erroneous view 
of the law applicable, the case is a fit one for 
taking action under S. 25. 1947 Oudh 15 
(Pr 5) [AIR V 34 C 8] : 21 Luck 536. 

[19] Where the trial Court fully understood 
the question in issue and carefully ascertained 
the facts and had given reasons for its deci" 
sion there is no case for revision. 1927 Oudh 
569 (570) [AIR V 14] * 1926 Oudh 478 (479) 
[AIR V 13]* 1933 Oudh 129 (130) [AIR V 20]. 
\A taking premises for rent from B admitting 
him as landlord — Subsequent denial by A of 
B's right and dealing with C as landlord— B's 
suit for rent for a particular period and C’s 
suit for the period following it decreed on the 
basis of A’s admission — Held suit was 
correctly decided and did not call for High 
Court’s interference simply on the ground 
that the result was anomalous.) * (’26) 95 Ind 
Cas 4 (5) (Lah). (Judgment not deciding pleas 
of limitation and jurisdiction set up by defen¬ 
dant is liable to be set aside.) * (’30) 1930 
Oudh W N 1202 (1203). 

[20] Deciding case without considering the 
evidence in the case and basing the decision 
upon the opinion formed by a personal inspec¬ 
tion is not legal. 1926 Rang 205 (206) [AIR 
V 13] : 4 Rang 221 (DB). 

[21] Where evidence of plaintiff has not 
been sufficiently considered and the suit is 
dismissed High Court will interfere in revi¬ 
sion. 1924 Pat 354 (355) [AIR V 11] * 1922 
Pat 39 (40) [AIR V 9] * (’36) 1936 Mad W N 
1376 (1378). (Case set up by defendant not 
stated in written statement and not supported 
by evidence — Plaintiff’s claim cannot be dis¬ 
missed without reasons stated in the judg¬ 
ment.) * 1933 All 577 (579) [AIR V 20]. 

[22] Statement of plaintiff the only evidence 
on record — Judge not framing issues arising 
in the pleadings — Decision one that did not 
inevitably follow from the questions raised in 
the statement— Held there was no proper trial. 
1933 All 339 (340) [AIR V 20]. 

[23] Judge failing to apply proper tests to 
point at issue—Trial is not proper. 1944 Nag 
101 (102, 103) [AIR V 31] : l L R (1944) 
Nag 462. 


[24] Decree based upon statement of plain¬ 
tiff contradicted by all his witnesses is not in 
accordance with law. 1925 Oudh 188 (188) 
[AIR V 12]. 

[25] Plaintiff raised new case at hearing. 
Defendant having notice of precise grounds 
on which plaintiff led evidence, did not ask 
for adjournment to furnish further evidence 
to rebut. Decree passed is not wrong. 1929 
Cal 654 (656) [AIR V 18]. 

[20] Where decree is opposed to public 
policy it is not improper to interfere with it. 
1930 Cal 596 (598) [AIR V 17] : 57 Cal 1093. 

[27] Municipal tax illegally recovered— 
Order of Court to refund amount to tax payer 
with interest as damages — Held the order 
allowing interest was not according to law 
within meaning of S. 25. ;1944 Bom 233 (233) 
[AIR V 31] : I L R (1944) Bom 134. 

[28] There is no error in law in passing a 
decree payable by instalments on condition of 
defendant executing a mortgage of his pro¬ 
perty. 1927 Oudh 236 (236) [AIR V 14]. 

6. Substantial justice. — [1] High Court 
can interfere only to cure injustice. 1920 Sind 
14 (15) [AIR V 7J : 13 Sind L R 210. 

[2] Duty of the High Court under S. 25 is 
to see that substantial justice is done between 
the parties. 1941 Oudh 485 (487) [AIR V 281* 
1949 Nag 113 (Pr 9) [AIR V 38 C 41] : ILR 
(1948) Nag 431. (No interference where sub¬ 
stantial justice has been done.) 

[3] The revisional powers can be exercised 
only to correct palpable errors and miscar¬ 
riage of justice. 1941 Oudh 277 (279) [AIR 

V 28]. 

[4] The High Court ordinarily will not 
exercise its dircretionary powers in revision 
under S. 25 unless some error had been com¬ 
mitted resulting in injustice. 1946 Oudh 1 (5) 
[AIR V 33 C 1] : 20 Luck 517*1932 Oudh 230 
(231) [AIR V 19]*(’99) 23 Rom 334 (330, 341) 
(DBH1930 All 87 (88) [AIR V 17] : 52 All 153 

(DB). (Defendant applied to have ex parte 
decree set aside and filed surety bond with 
two sureties — One of them withdrew and 
other was rejected as insufficient — Court 
thereupon dismissed defendant’s application— 
Held, there was substantial injustice done and 
the High Court could interfere in revision.)* 

1942 Oudh 202(203) [AIR V 29]* 1929 Nag 70 
(71) [AIR V 16]*1935 All 716(717) [AIR V 22]. 

(Decree for wages barred by time causes {‘sub¬ 
stantial injustice.)*1947 Nag 157 (158) [AIR 

V 34 C 47] : ILR (1947) Nag 45. (The para¬ 
mount consideration is to see if substantial 
justice is done in a particular case and where 
the High Court conies to the conclusion that 
substantial justice has not^ been done, the 
power of interference under S. 25 is unfetter¬ 
ed.) 

[5] The substantial injustice must result 
directly from a misapplication or misappre¬ 
hension of law or a material error in proce¬ 
dure. 1927 Oudh 027 (627) [AIR V 14] * (’13) 
14 Cri L Jour 496 (496) : 7 Low Bur Rul 70 * 
1935 All 379 (381) [AIR V 22]. 

[0] Where there has been no substantial 
injustice committed by lower Court in exer¬ 
cise of its jurisdiction, no revision lies. 1935 
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Lah 190 (190) [AIR V 22]*1922 Pat 106 (110) 
[AIR V 9]*( , 37) 1937 Mad W-N 398(398, 399) 
* 1927 All 463 (464) [AIR V 14] : 49 All 457. 

[7] Where interference would result in per¬ 
petuating an injustice and substantial justice 
has been done by the lower Court, High Court 
will not interfere on the ground of a technical 
defect. 1946 Oudh 1 (5) [AIR V 33 C 1] : 20 
Luck 517*(*97) 21 Born 250 (255) (DB) * 1936 
Pesh 1 (2) [AIR V 23] * 1941 Nag 273 (274) 
FAIR V 28] : ILR (1942) Nag 294 * 1940 Nag 
130 (131) [AIR V 83 C 34]*1933 All 145 (146) 
[AIR V 20]* 1932 All 575 (577) [AIR V 19] 
(DB)*1933 All 13 (13) [AIR V 20] : 54 All 409 
(DB). 

[8J Point for determination not set out in 
judgment — Trial Court, however, applying 
its mind to the question — No interference 
will be made only because the decision was 
not in accordance with law. (’54) Madh BLJ 
1954 HCR 1287 (1288). 

[9] Where the view taken by the lower 
Court is not on the face of it incorrect and no 
injustice has been done the Chief Court 
should not use its discretionary power of 
revision under S. 25. ( } 01) 1901 Pun Re No. 19, 
p. 03 (65) (DB). 


7. Discretionary orders — Revision. — 

[1] In a matter of discretion unless there are 
very special circumstances High Court is re¬ 
luctant to interfere with the orders of the 


Court below. 1936 Lah 140 (140) [AIR V 23] 
(DB). 


[2] Suit for use and occupation against 
trespasser involving question of title but cog¬ 
nizable by Small Cause Court — Judge trying 
it as small cause without returning plaint 
under S. 23 — Held , High Court could not 
interfere because the Judge has discretion 
whether to act under S. 23 or not. 1934 Lah 


355 (355) [AIR V 21]. 

[3] Judge trying suit in a summary way in 
exercise of discretion under S. 23 — Question 
of title not decided one way or other — Deci¬ 
sion revisable by High Court. (T2) 14 Ind Cas 
2 (4) (Oudh). 

[4] Powers under S. 23 are discretionary. 
When the applicant is guilty of suppressing 
a material fact, he is disentitled to the in¬ 
dulgence of the High Court at the revision 

stage. 1901 Madh Pra 152 tPr 8) [AIR V 48 
C 53]. 

[5] Discretion of Court in holding the 
security sufficient or otherwise will not be 
interfered with in revision. 1928 Oudh 488 


(489) [AIR V 15]. 

[6] Where the Judge has not chosen to wait 
for the lawyer before taking up case the High 
Court will not interfere in revision as the 
matter is within the discretion of the trial 


Judge. 1921 Sind 50 (50) [AIR V 8] : 15 Sind 
L R 172 (DB). 

[7] Exercise of discretion of Small Cause 
Court, not to stay suit under S. 34, Arbitra¬ 
tion Act-Revision shall not be entertained. 


1953 All 149 (Pr 7) [AIR V 40 C 66]. 

[8] Where in a small cause suit for recovery 
of arrears of rent, the trial Court, after consi¬ 
dering the evidence, allows payment of de¬ 


cretal amount by instalments, the High Court 
will not in revision, interfere with the order 
as it cannot be said that that discretion has 
been exercised in so perverse a manner as to 
invite the interference of the High Court 
1956 Ajmer 69 (Pr 4) [AIR V 43 C 45], 

[9] Court wrongly refusing amendment of 
plaint—High Court will interfere in revision 
under the Act. 1953 Hyd 212 (Pr 17) [AIR 

V 40 C 101] : ILR (1953) Hyd 366. 

8. Ex parte decree.—[1] High Court can, 
in revision interfere with Lower Court’s order 
setting aside ex parte decree. 1944 Nag 103 
(103) [AIR V 31] : ILR (1944) Nag 161. 

[2] Where Court uses discretion in setting 
aside an ex parte decree the High Court will 
not interfere. 1937 Oudh 206 (207) [AIR 

V 24]. 

[3] Ex parte decree — No application for 
setting it aside— Held, High Court would not 
interfere in revision. 1958 Raj 286 (Pr 2) [AIR 

V 45 C 95] : ILR (1958) 8 Raj 837. 

[4] Ex parte decree — Application under 
O. 9, R. 13, Civil P. C., rejected — Revision 
against decree and also rejection order — Ex. 
parte decree can be set aside on grounds men¬ 
tioned in O. 9, R. 13, in revision against 
decree. 1949 Mad 390 (Pr 3) [AIR V 36 C171]. 

[5] Small Cause Court after considering the 
grounds alleged for restoration holding them 
insufficient — No revision lies. 1935 All 437 


(438) [AIR V 22]. 

[0] Ex parte decree — Setting aside of for 
sufficient cause—Whether cause for non-ap¬ 
pearance was sufficient is a factual matter — 
Court accepting cause as sufficient — Matter 
cannot be agitated in revision. 1961 Madh 
Pra 2 (Pr 2) [AIR V 48 C 2]. 

[7] Application for setting aside ex parte 
decree—Defendant furnishing security beyond 
time and against the directions of Court — 
Held , in revision, that Court had no jurisdic¬ 
tion to set aside decree. (’38) 1938 All L Jour 

742 (745). 

[8] Under O. 9, R. 13, Civil P. C., it is for 
petitioners applying to have an ex parte de¬ 
cree set aside to satisfy Court that the service 
was not duly effected—Lower Court not satis¬ 
fied that petitioners are entitled to have ex 
parte decree set aside—There can be no inter¬ 
ference in revision. 1933 Lah 288 (289) [AIR 


/2 °]* , 1 

[9] Where ex parte decree was passed witn- 

>ut declaring that summons was duly s0rv ^~ 
lip flporpp wac Qpf a<:idp 199.9. Mad 417 (417) 


[AIR V 9]. , , 

[10] Suit dismissed for default restored and 
decreed ex parte the same day — Held , High 
Court had power to set aside the ex parte^ 

decree. 1935 Mad 190 (199) [AIR V 22]. 

[11] Where an ex parte decree is set aside on 
the term of payment of costs, the party ac¬ 
cepting the costs cannot afterwards object tc> 
the order by way of revision under S. 2o. 
When an order shows plainly that it in* 
tended to take effect in its entirety and that 
several parts of it depend upon each other, a 
person cannot adopt one part and repudiate- 

another. 1958 Andh Pra 483 (Pr 9) [AIR V 4> 
C 143] (DB). 
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9. Return of plaint. — [1] Revision lies 
from an order which holds that the Small 
Cause Court has no jurisdiction and returns 
the plaint. 1925 Oudh 687 (687) [AIR V 12]* 
1934 Oudh 429 (430, 431) [AIR V 21] : 10 
Luck 199 (DB)* 1921 Lah 91 (91) [AIR V 8]* 
1926 All 344 (345) [AIR V 13]. (Though 
remedy by way of suit is open.) 

[But see (’09) 1 Ind Cas 288 (288) (DB) 
(Cal).] 

[2] An order under S. 23 for returning the 
plaint which amounts to failure by the Court 
to exercise the jurisdiction vested in it—High 
Court can interfere in revision. 1920 Pat 519 


(520) [AIR V 7]* (’ll) 14 Cal L Jour 118 (120) 
(DB). 

[3] Question of title incidental— It is in 
discretion of Small Cause Court to try suit 
itself or to return the plaint for presentation 
to proper Court — Court deciding to try the 
suit itself—Court does not .commit any error. 

1954 Nag 128 (Prs 3, 4) [AIR V 41 C 50]. 

[4] Plaint returned for proper presenta¬ 
tion—Suit filed thereupon rejected — Appeal 
dismissed by Additional District Judge— Held 
that the Additional District Judge ought to 
have made a reference to the High Court and 
that the High Court could revise the order 
returning the plaint. 1934 Nag 257 (257, 258) 
[AIR V 21]. 

10. Error of procedure.—[1] High Court 
will not ordinarily exercise the powers under 
S. 25 unless it appears that some substantial 
injustice has directly resulted from a material 
error in procedure. 1928 Oudh 144 (144) 
[A I R V 15], (A I R 1920 Oudh 264, 
Foil.)* (’ll) 8 All L Jour 929 (930)* 1915 
Mad 338 (339) [AIR V 2]. (Wrong substituted 
service held no ground for interference.) 

[2] No revision lies unless in the course of 
the decision any material irregularity of proce¬ 
dure touching the decision was committed. 

1955 N U C (Punj) 5722 [AIR V 42J. 

[3] Material irregularity — Small Cause 
suit — Date of hearing fixed in the absence of 
officer empowered to act as Court of Small 
Causes is invalidiy fixed — Court taking up 
case on such date and passing ex parte decree 
without issuing notice to defendant acts with 
material irregularity. 1946 Lah 62 (63) [AIR 
V 33 C 17], 

[4] Trying of Small Cause Court suit as an 
ordinary suit — Dismissal — First appeal — 
Second appeal cannot be converted into revi- 
sional application under S. 115, Civil P. C.— 
Appellant having been deprived of his right 
to come in revision under S. 25—Suit remand¬ 
ed to trial Court for trial by a Judge invested 
with Small Cause Court powers. 1945 Bom 
197 (199) [AIR V 32] : ILR (1945) Bom 382 
(FB). 

[5] Where a Judge after completion of evi¬ 
dence and arguments sent for the parties to 
argue in his presence and decided the case on 
their unrecorded statements and evidence 
already taken, a re-trial was ordered as the 

.proceeding was very irregular. 1921 Cal 558 

4558) [AIR V 8]. 

t6J Where an ex parte decree was set aside 


on unregistered security bond having been 
given and accepted order was revised. 1917 
Cal 195 (196) [AIR V 4] (DB). 

[7] Application to set aside ex parte decree— 
Deposit not made—Court ordering to furnish 
cash security — Default — Application to file 
a security bond — Court allowing it and 
setting aside the decree— Held there was non- 
compliance with mandatory provisions of 
S. 17 causing sufficient injustice to plaintiff 
and therefore the High Court could interfere. 
(’38) 1938 All L Jour 742 (745). 

[8] Court cannot dismiss suit for failure to 
prove consideration where defendant admitted 
claim but pleaded for instalments. 1918 Cal 
476(477) [AIR V 5] (DB). 

[9] Court taking up case on date of original 
hearing even though adjournment was grant¬ 
ed on application by plaintiff—Judgment and 
decree set aside and retrial ordered. 1955 
N U C (Ajmer) 4789 [AIR V 42]. 

[10] Judgment delivered seven months after 
hearing evidence, the record of which was 
incomplete and imperEect — Held bad and 
retrial ordered. (T2) 8 Nag L R 91 (92). 

[11] Where Court has not placed on record 
grounds on which its decision proceeds—High 
Court will interfere in revision. 1917 All 68 
(69) [AIR V 4]. 

[12] Law does not ordain that reasons 
should be set out in decree of a Small Cause 
Court. 1934 Pat 243 (244) [AIR V 2IJ. 

[13] Where the parties have led evidence 
and the Small Cause Court had ample mate¬ 
rial to come to the conclusion, its decree is - 
not liable to be set aside on account of its 
failure to frame an issue on simple point when 
the applicant has not been prejudiced. 1944 
Nag 120 (121) [AIR V 31]: ILR (1944) Nag 46. 

[14] Rules of procedure laid down in O. 27 
violated — High Court is not bound by ques¬ 
tions of waiver as between parties and is 
bound to interfere. 1934 All 107 (108) [AIR 

v 2 li¬ 
tis] Small cause suit — Judge departing 

from usual procedure prescribed for conduct 
of cases cannot fall back on provisions of 
such procedure to suit his convenience— 
Decree set aside in revision and case remand¬ 
ed for trial from stage when wrong procedure 
was followed. 1933 Lah 452 (453) LAIR V 20]. 

[16] Suit for two alternative reliefs one of 
which is not cognizable by Small Cause 
Court and which cannot be given in law— 
Suit dismissed—High Court in revision re¬ 
manded the suit for trial with a direction to 
strike out that relief by amendment of plaint. 
1916 Pat 109 (109) [AIR V 3] (DB). 

[17J Court postponing case for two months 
behind back of plaintiff and before date of 
hearing — Procedure held not in accordance 
with law. 1936 Pat 472 (473) [AIR V 23] : 15 
Pat 561 (FB). 

[18] Taking up new case after 5 p. m. in 
contravention of directions of High Court— 
Dismissal in default of plaintiff — Held in 
revision that there was a material irregularity 
and the suit must be restored. 1922 All 72 
(73) [AIR V 9] : 44 All 325. 

[19] Suit instituted in Small Cause Court— 
On date of first hearing defendant applying 



494 [s 25 Nil] 


[The] Provincial Small Cause Courts Act, 1887 


Section 25 — Note 10 ( contd.) 
for adjournment without any affidavit to 
support application—Defendant unwilling to 
pay adjournment costs also—Court holding 
that defendant should have obtained leave 
under O. 37, Civil P. C, to appear and defend 
suit — Application for adjournment rejected 
and plaintiff’s claim decreed—Provisions of 
O. 37, Civil P. C. held were inapplicable and 
it was not incumbent on the defendant to 
obtain previous leave to appear and defend 
suit — Nor was it necessary for him to agree 
to pay adjournment costs—If he did not pay 
costs he would not have been allowed to file 
written statement — Order refusing adjourn¬ 
ment held erroneous and liable to be set aside. 
1959 Manipur 14 (Pr 6) [AIR V 46 C 7]. 

[20.1 Small cause suit—Plaintiff alleging of 
having supplied ghee to defendant — Defen¬ 
dant not admitting plaintiff’s claim—Judge 
putting plaintiff to proof— Held that relevant 
issue was framed and that the Judge did con¬ 
sider the issue raised by the pleadings — No 
interference in revision. 1953 Him Pra 68 
(Pr 8) [AIR V 40 C 30]. 

[21] Suit instituted in Small Cause Court- 
On date of first hearing defendant applying 
for adjournment without any affidavit to 
support application — Defendant unwilling 
to pay adjournment costs also—Court holding 
that defendant should have obtained leave 
under O. 37 to appear and defend suit—Appli¬ 
cation for adjournment rejected and plaintiff’s 
claim decreed — Provisions of O. 37, C. P. 
Code held were inapplicable and it was not 
incumbent on the defendant to obtain pre¬ 
vious leave to appear and defend suit — Nor 
was it necessary for him to agree to pay 
adjournment costs — If he did not pay costs 
he would not have been allowed to file written 
statement — Order refusing adjournment held 
erroneous and liable to be set aside. 1959 
Manipur 14 (Pr 6) [AIR V 46 C 7]. 

[22] See also Note 5. 

11. Interference on questions of fact.— 

[1] It is true that revisional powers are reser¬ 
ved to the High Court under S. 25 but in 
exercising those powers the High Court will 
not, and is not intended to, perform the func¬ 
tion of a Court of appeal and will not there¬ 
fore ordinarily interfere on questions of pure 
fact. 1952 Ajmer 45 (2) (Pr 3) [AIR V 39] * 
1953 Sau 108 (Pr 2) [AIR V 40 C 55]. 

[2] In a revision under S. 25 the High Court 
will not ordinarily interfere on a question of 
fact but it is not absolutely debarred from 
doing so. 1927 Rang 159 (159) [AIR V 14] * 
1921 Bom 407 (407) [AIR V 8]: 45 Bom 292 
(DB) * 1935 All 690 (691) [AIR V 22]. 

[But see 1935 All 372 (373) [A I R V 22]. 
(S. 25 does not cover revision on questions of 
fact).] 

[3] Although the powers of a Court of revi¬ 
sion under S. 25, Provincial Small Cause 
Courts Act, are limited, though more exten¬ 
sive than under S. 115, C. P. Code, and it is 
not the practice of the High Court to lightly 
interfere with findings of fact yet, where there 
is an obvious injustice to the plaintiff and 
perversity in the decision by the lower Court, 



the High Court can set aside the decision of 
the lower Court. 1954 Sau 26 (Prs 2, 3) I AIR 

V 41 C 13] * 1927 Bom 454 (454) [AIR V 14h 

51 Bom 814 (DB). J ' 

[4] A trial Court is in a far better position to 
judge the credibility of the oral evidence having 
an opportunity to hear and see the witnesses, 
which opportunity is denied to the High 
Court. The latter will not therefore interfere 
with the conclusion of the trial Court on a 
question of fact. 1957 Raj 279 (Pr 9) [AIR V 
44 C 104]: ILR (1957) 7 Raj 898*1961 All 
347 (Pr 15) [AIR V 48 C 90] (DB) * (’54) 
Madh BLR 1954 (Civil) 477 (478). 

[5] High Court will not interfere with the 
conclusion of the trial Judge on a pure ques¬ 
tion of fact. 1956 Bom 236 (Pr 2) [A I R V 43 
C 91] * 1958 All 32 (Pr 6) [AIR V 45 C 11] * 
1958 Raj 286 (Pr 5) [A I R V 45 C 95]: I L R 
(1958) 8 Raj 837 * 1955 N U C (Ajmer) 4750 
[AIR V 42]. (Finding supported by evidence— 
No interference.) * (’54) Madh BLJ 1954 
H C R 97 (97, 98). (Finding not perverse or 
against weight of evidence — No interfer¬ 
ence.) * (’46) 1946 Jaipur L R 184 (185). 
(Decision apparently in accordance with 
evidence — No interference.) 

[6] Where the evidence makes it clear that 
a question of fact was gone into by the Judge 
and this decision is apparently in accordance 
with the evidence, the High Court will not 
usually interfere in revision merely because it 
is possible to take a different view of the evi¬ 
dence to that of the Court below. 1955 Mad 
271 (Pr 5) [(S) AIR V 42 C 77] * 1961 Andh 
Pra 461 (Prs 11, 12) [AIR V 48 C 128] (DB) * 
1961 Mad 152 (Pr 3) [AIR V 48 C 38] * 1947 
Cal 288 (289) l AIR V 34 C 83] (DB) * 1933 
Oudh 393 (393) [AIR V 20]: 8 Luck 119*(’43) 
1943 Oudh W N 132 (132) * 1930 Cal 497 
(503) [AIR V 23] : ILR (1937) 1 Cal 1 (FB) * 
1925 All 273 (274) [AIR V 12]: 47 All 136. 
(Finding as to wilful negligence.)* 1936 Oudh 
Oudh 176 (176) [AIR V 23] (DB). (Finding 
regarding genuineness of signature.)*1918 Nag 
204 (205) [AIR V 5] *1931 All 210 (211) [AIR 

V 18] (DB). 

[7] Generally revisional power under S. 25 
will not be exercised as though it were an 
appellate power, even though High Court 
were of view that different conclusion could 
have been arrived at. Something much more 
than this must be shown. 1961 Mad 152 (Pr 3) 
[AIR V 48 C 38]. 

[8] Interference is not justified on the 
ground that finding of fact is inadequate or 
incorrect. 1955 N U C (Mad) 4544 LA I R 


V 42 ]. . , £ 

[9] Where there is no clear finding of tact, 
High Court is entitled to interfere in revision. 

L925 Oudh 480 (486) [AIR V 12]. „ t 

[10] Under S. 25 the High Court will not 

nterfere on a pure question of appreciation 

cf evidence. 1949 Ajmer 43 (Pr 8) [AIR V 36 L 
L9]*1953 Sau 108 (Prs 2, 3) [AIR V 40 C 55J. 
Question whether plaintiff's suit was false 
md ought not to have been decreed, is one 

>f fact.) . . 

[11] Interference in regard to appreciation 

cf evidence should, in general, only be exer¬ 
cised when there is a very clear case ot nus- 
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appreciation which has resulted in injustice 
ana makes the decree one that cannot be 
regarded by a revisional Court as ‘according 
to law*% 1953 Madh B 158 (Pr 4) [AIR V 40 C 
59] * 1955 N U C (Mad) 4331 [AIR V 42] * 
1921 Bom 407 (408) [AIR V 8]: 45 Bom 292 
(DB) * 1934 Pat 243 (244) [AIR V 21]. (Court 
disbelieving evidence and dismissing suit — 
Decision not shown to be not in accordance 
with law — No interference.) 

[12] Finding of fact by Small Cause Court 
is binding in revision unless it is shown that 
in coming to it the Judge has acted illegally 
or with material irregularity. (’97) 1897 Pun 
Re No. 32 P. 149 (151) (DB). 

[13] Where the finding of fact is based upon 
an obvious error in the appraisement of the 
evidence, then it cannot be described as a 
finding in accordance with law and the High 
Court will interfere. 1950 Cal 201 (Pr 8) [AIR 
V 37 C 70]: ILR (1951) 1 Cal 279. 


[141 Though the Court will not ordinarily 
interfere with decisions on fact it will inter¬ 
fere with a question of fact when it is ob¬ 
viously perverse. 1955 Ajmer 40 (Prs 6, 7, 8) 
[AIR V 42 C 41]. (High Court will interfere 
on question of limitation — 1925 A M L J 
Sup 6 and 1940 A M L J 42 (1), Not foil.) * 
1957 Pat 108 (Pr 31) LAIR V 44 C 58] : 35 Pat 
986 (DB)*(’55) 1955 A M L J 101 (103)* 1955 
N U C (Mad) 4331 [AIR V 42]*1953 Madh B 
158 (Pr 4) [AIR V 40 C 59]. 

[See also (’54) Madh B L J 1954 II C R 97 
(97, 98.)] 

[15] Unless it can be shown that the con¬ 
clusions on fact were so perverse as to lead to 
a conclusion that the Judge made no serious 
attempt to deduce them from the evidence 
before him or was utterly incapable of making 
such deduction a High Court will not inter¬ 
fere in revision on questions of fact. 1925 
Rang 310 (311) [AIR V 12] : 3 Rang 471*1933 
All 373 (374) [AIR V 20J*1927 All 393 (393) 
[AIR V 14] * 1925 All 172 (173) [AIR V 12] 
(DB) * 1944 Mad 181 (183) [AIR V 31]:ILR 
(1944) Mad 643 : 45 Cri L Jour 464 (DB) * 
1927 Mad 900 (960) [AIR V 14] * 1916 Mad 
433 (434) [AIR V 3] (DB). (Question of 
negligence is one of fact.)*1939 Nag 19 (19) 
[AIR V 26] * (’37) 31 Sind L R 1 (3, 4) (DB). 


[16] A finding based upon no evidence is 
not a good finding in law and can be inter¬ 
fered with by the High Court. 1925 Lah 278 
(278) [AIR V 12] * 1955 N U C (Kutch) 4307 
[AIR V 42]. (Finding that amount due on 
khata was repaid by predecessor of defen¬ 
dant.) * 1922 Oudh 130 (130, 131) [AIR V 9]* 
(’10) 1910 Pun W R No. 89 p. 245 (247)*1914 
Lah 166 (166) [AIR V 1], (Finding based on 
extremely meagre evidence.) 


[17] Finding on question of fact without 
reference to material evidence rejected in re¬ 
vision. 1920 Mad 512 (513) [AIR V 7] r 43 
Mad 617 (DB). 

[18] Perverse conclusion on question of 
fact leading to inference that it was not 
deduced from evidence — Decision is not ac¬ 
cording to law and is not binding. 1955 NUC 
IKutch) 4308 [AIR V 42). 


[19] Where the finding of fact is clearly 
opposed to the evidence on record resulting 
in injustice to a party the High Court will 
interfere. 1914 Sind 98 ■ (100) [AIR V 1] : 8 
Sind L R 164 (DB) * 1917 Lah 180 (181) [AIR 

V 4] * 1933 Pat 145 (146) [AIR V 20]. 

But see (’ 12) 1912 Mad W N 181 (182).] 

20] A decision based upon assumption 
against the whole weight of evidence will be 
interfered with. 1927 Rang 159 (159) [AIR V 
14]. 

[21] Court having jurisdiction to decide 
the matter — No interference even if decision 
is based on insufficient evidence. 1955 NUC 
(Punj) 5722 [AIR V 42]. 

[22] The revisional powers under S. 25 are 
discretionary and there should be no inter¬ 
ference on a question of fact or of law even 
though the decision may appear to be er¬ 
roneous, unless the conclusion of the Small 
Cause Court is one which no judge acting 
judicially could treasonably reach. 1959 Ker 
'356 (Pr 6) [AIR V 40 C 120] : ILR (1958) 
Ker 1151. (The High Court declined to inter¬ 
fere even though the trial court’s view on 
question of limitation was not accepted). * 
1955 Mad 271 (Pr 5) l (S) AIR V 42 C 77] * 
1943 Nag 117 (121 125, 128) [AIR V 30] 
ILR (1943) Nag 176 (FB). (AIR 1923 Nag 292 
and AIR 1927 Nag 77, Overruled.)* 1928 Bom 
504 (505) [AIR V 15] : 52 Bom 770 (DB). 

[23] Revision lies on ground of error of 
law or fact when there is injustice — Appli¬ 
cation for restoration dismissed without cal¬ 
ling upon plaintiff to corroborate allega¬ 
tions — There is injustice to plaintiff. (’52) 
1952 Raj L W 400 (400). 

[24] When the trial Court has brushed 
aside the documentary and oral evidence 
without giving any good reason for doing so 
and has returned a finding contrary to the 
evidence on record, the finding arrived at by 
the trial Court can be overset in revision. 
1952 J & IC 27 (Pr 4) [AIR V 39] : 10 J 6c K 
L R 183. 

[25] When, a finding is based upon a mis¬ 
interpretation or brushing aside of a very 
valuable piece of evidence, e. g., not taking 
into consideration important admissions of 
the plaintiff, it is not only permissible but 
necessary for the High Court to vacate that 
finding in the interest of justice. (’52) ILR 
(1952) 2 Raj 860 (863) * 1941 Oudh 161 (165) 
[AIR V 28] : 10 Luck 402 (DB). 

[20] High Court should not interfere in 
revision with finding of fact on mere ground 
that Court misdirected itself as to the burden 
of proof. 1917 Mad 349 (350) [AIR V 4] (DB). 

[27] Judge without coming to any decisions 
recording finding of fact in favour of defen¬ 
dant solely on theory that when neither 
could be believed contention of defendant 
should be preferred even though burden of 
proof lay on defendant — Finding should be 
interfered with. 1940 Sind 228 (229) [AIR 

V 27] (DB). 

[28] Question of fact gone into by Judge — 
Fact that it is not mentioned in judgment is 
of no significance — High Court will not 
interfere in revision. 1947 All 24 (25) [AIR 

V 34 C 14]. 
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[29] Instalment bond—Suit on. by P against 
D — Trial Court accepting P's interpretation 
of words “each year” in bond —D in revision 
advancing other interpretation which was not 
the only one possible and was not advanced 
in trial Court —D held could not agitate inter¬ 
pretation in revision. 1947 Cal 288 (289) [AIR 
V 34 C 83] (DB). 

[30] Short delivery — Suit for damages— 
Facts to make out case of misconduct not 
asked for in lower Court from defendant — 
That material informations were not given 
cannot be made grievance in High Court. 1947 
Pat 118 (119) [AIR V 34 C 43]. 

[31] The question whether the property in 
dispute is a residential house to which the 
Sind Rent Control (Residential Premises) 
Order, 1942, applies is a question of fact 
which cannot be determined in revision under 
S. 25. 1947 Sind 146 (147) [AIR V 34 C 53] : 
ILR (1946) Kar 329 (DB). 

[32] Appreciation of evidentiary value of 
entries in document not of title — It is ques¬ 
tion of fact — No interference. 1955 N UC 
(Ajmer) 4800 [AIR V 42]. 

[33] Where the finding of fact is that a 
clerical mistake in the documents was cor¬ 
rected, that would not be regarded as a 
material alteration. There is no question of law 
involved in such a case. 1955 N UC (Assam) 
5528 [AIR V 42]. 

[34] Liability for claim arising on admis¬ 
sion or proof—Party under liability not alleg¬ 
ing or proving discharge — Conclusion that 
party claiming cannot be believed is perverse 
finding and is not binding being a decision 
not according to law. 1955 N UC (Kutch) 
4308 [AIR V 42]. 

[35] Finding that cash consideration was 
not paid is one of fact—No interference. 1955 
N U C (Kutch) 1812 [AIR V 42]. 

[36] Small Cause suit for arrears of rent 
brought by heir to property of J—Judge hold¬ 
ing that plaintiff was not heir of J—Question 
whether plaintiff was heir of J or not held 
was question of fact — Finding of Judge not 
being perverse or obviously wrong High 
Court held could not interfere on revision 

side. 1953 Madh B 242 (Pr 3) [AIR V 40 C 
90]. 

137] Question whether amount decreed was 
correct or not is one of fact — Cannot be 
raised in revision. 1960 Madh Pra 30 (Pr 7) 
[AIR V 47 C 15]. 

[38] Point of jurisdiction raised after all 
evidence let in — Court holding it has no 

urisdiction — Court is yet entitled to record 
inding on other points for determination — 
If it finds plaintifPs claim not proved which 
is a finding of fact, High Court will not in¬ 
terfere, even if question of jurisdiction is 

wrongly decided. 1955 Kutch 8 (Prs 4, 5) [(S) 
AIR V 42 C 4]. 

[39] Question whether rate of interest was 
excessive is one of fact — Nothing to show 
that finding of Court that 12 P. C. was pro¬ 
per rate of interest was substantially un¬ 
fair — High Court will not interfere. 1956 
Ajmer 79 (Pr 2) [AIR V 43 C 50]. 


[40] The question whether certain tins of 
‘til’ oil were contracted to be sold by defen¬ 
dants, is one of fact, and the High Court will 
not therefore ordinarily interfere. 1952 Ajmer 
45 (2) (Pr 3) [AIR V 39]. 

[41] Question as to quantum of profits — 
Question cannot be considered in petition 
under S. 25. (’61) 65 Cal W N 1067 (1069). 

12. Error of law. — [1] Gross errors of 
law are revisable under S. 25 of the Act. 1924 
All 691 (691) [AIR V 11]. 

[2] The scope of S. 25 is wider than that 
of S. 622, Civil P. C. (1882) and the Chief 
Court acting thereunder is competent to cor¬ 
rect errors of law made by Small Cause 
Court Judge. (’95) 1895 Pun Re No 66, p. 330 
(332). 

[3] Trial Court taking erroneous view of 
law—Pligh Court will interfere. 1957 Pat 168 
(Pr 31) [AIR V 44 C 58] : 35 Pat 986 (DB). 

[4] Question of law can be raised in revi¬ 
sion under S. 25. 1955 Ajmer 46 (Prs 6, 7) 
[AIR V 42 C 41] * (’55) 1955 A M L J 101 
(103). 

[5] In the absence of an error of law the 
High Court will not interfere in revision. 
(’22) 67 Ind Cas 851 (852) (DB) (Cal). 

[6] Section 25 gives discretion to the High 
Court and the High Court will not interfere 
in every case in which a possible error of 
law has been made. 1936 Pat 132 (132) [AIR 
V 23]. 

[7] Where the question of law involved is 
doubtful there is no ground for interference 
by High Court, (’ll) 14 Oudh Cas 343 (354) 
(DB). (That High Court would have decided 
it if there was second appeal is not a ground.)* 
1939 Nag 64 (65) [AIR V 26]. (High Court 
will interfere only when the law is well 

known.) * 1915 All 241 (242) [AIR V 2]. (De¬ 
cision on merits — Question of law very 
doubtful — Substantial justice done between 
parties—High Court will not interfere.) 

[8] Error of law — No interference unless 
the conclusion is one which no judge acting 
judicially could reasonably reach. 1959 Ker 
356 (Pr 6) [AIR V 46 C 120] : ILR (1958) Ker 
1151. 

[9] The fact that the view taken by the 
lower Court is incorrect on a question of law 
constitutes no ground for interference unless 
substantial injustice has resulted therefrom. 
1943 Oudh 412 (413) [AIR V 30] : 19 Luck 
291 * (’52) 1952 Raj LW 406 (406). (Applica¬ 
tion for restoration dismissed without calling 
upon plaintiff to corroborate allegations— 
There is injustice to plaintiff.) * 1933 Oudh 

346 (346) [AIR V 20] * 1939 All 590 (591) 
[AIR V 26] : I L R (1939) All 709 . (Erroneous 

view of law resulting in substantial injustice 
— High Court will interfere in revision.) * 

1921 All 325 (325) [AIR V 8] (DB) * 1936 Pat 
84 (84) [AIR V 23]. (There is substantial in¬ 
justice where there is clear error of law or 
when there is obvious perversity in the deci- 
sion of a question of fact.)+1921 Sind 99 (100) 
FAIR V 8] : 15 Sind L R 193 (DB) * 1917 Low 
Bur 34 (35) [AIR V 4] * (’07) 5 Cal L Joui 
413 (415) (DB). (Error of law must be sub. 
stantial.) * 1929 Sind 117 (117, 118) LAIK 
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"V 10] (DB), (Court having jurisdiction com¬ 
mitting error of law. No interference in the 
.absence of failure of justice.) * (*42) 1942 
Nag L J6ur 311 (313). (Where there has been 
a palpable injustice and a simple error of 
law, the High Court may well exercise its 
powers of revision.) * 1931 Lah 600 (007) 
[AJR V 18]. 

[10] The mistake of law should be shown 
*o have affected the result of the case or to 
have prejudiced the petitioner before High 
Court could interfere. 1924 Pat 793 (793) 
1AIRV11]. 

[11] Where substantial justice has been 
done, a decision though it has erred on a 
•question of law will not be interfered with. 
1915 Lah 209 (210) [AIR V 2] * 1915 Mad 
307 (307) [AIR V 2], (Substantia justice done 
—High Court should be slow to interfere.) 

[12] High Court can maintain a decree 
•which is not in accordance with a correct 
view of the law where the setting aside the 
decree would result in injustice. 1921 Nag 
*60 (07) [AIR V 8J. 

[131 High Court should not interfere either 
on question of fact or law, even if judgment 
Is erroneous unless conclusion is one which 
no Judge acting judicially could reasonably 
reach. 1944 Sind 168 (169)'[AIR V 31] : I L R 
(1944) Kar 42 (DB) * 1943 Nag 117 (122, 
128) [AIR V 30] : I L R (1943) Nag 176 (FB). 

(Per hose, J . —Illustrative instances in which 
interference would be possible are when the 
Small Cause Court deliberately refuses to 
follow a decision of its own High Court or 
of the Privy Council or a plainly worded and 
unambiguous statute. AIR 1923 Nag 292 im¬ 
pliedly overruled.) 

[14] Where the question to be decided is a 
question of fact and is also partly a question 
•of law the High Court can interfere in revi¬ 
sion. 1930 Bom 68 (69) [AIR V 17] : 54 Bom 
14 (DB). 

[15] Where the decision of the suit de¬ 
pends on legal inferences to be drawn from 
•established facts and the question is an im¬ 
portant question of law a revision will lie. 

1936 Pesh 148 (148) [AIR V 23] * 1942 Rang 
70 (74) [AIR V 29) : 1941 Rang L R 724. 
•(High Court in revision can go into the ques¬ 
tion whether a particular statement by a per¬ 
son amounted to a withdrawal of the tender 
.made by him or not.) * 1935 Lah 206 (208) 
N [AIR V 22]. (Question whether facts found 
•do not in law constitute misconduct can be 
determined in revision.) * 1930 Bom 129 (131) 
[AIR V 17] : 54 Bom 105 (DB). (Suit for 
damages against Railway Company—Whether 
•there was sufficient evidence for the Judge to 
justify the inference drawn by him and re¬ 
quired by the risk note to fix liability on the 
•company, can be determined in revision.) 

[10] Although High Court will seldom in- 
terfere^with question of fact, where the initial 
•error in law has entirely vitiated the whole 
treatment of the case by the Judge of the 
^mall Cause Court, the High Court will in¬ 
terfere and will do what it thinks just. 1943 
,Na| 141 (142) [AIR V 30] : ILR (1943) Nag 

rVol.l3.]2 A.M. 32. 


[17] Where suit was premature but was de¬ 
creed, the High Court can interfere in revi¬ 
sion. 1924 Pat 135 (136) [AIR V 11]. 

[18] Appreciation of evidence by trial 
Court is not binding in revision on the Hi<*h 
Court. (’35) 18 Nag L Jour 97 (97, 98). 

See also Note 14. 

[19] In the following cases it was held that 
there was error of law calling for interference 
in revision: 

(a) Inference from proved documents. 1932 

Oudh 283 (284) [AIR V 19] : 7 Luck 
,. 116. 

(b) Failure to take the presumption import¬ 
ed by law while construing the nature 
of the document. 1935 All 410 (411) 
[AIR V 221. 

(c) Omission to decide material issue as to 
genuineness of mortgage. 1920 Pat 521 
(522) [AIR V 7] : 5 Pat L Jour 248. 

(d) Court declining to give effect to stipula¬ 
tion for forfeiture of a deposit on a 
wrong view of law. 1923 Rang 47 (48) 
[AIR V 10) : 11 Low Bur Rul 420. 

(e) Dismissal of suit on erroneous view of 

law after deciding points in dispute in 
plaintiff’s favour. 1947 Oudh 15 (17) 
[AIB V 34 C 8] : 21 Luck 536. 

(f) Trial Court stating that the right sought 

for was easement where in lact it was 
not so. 1923 Rang 205 (205) [AIR 

V 101 : 1 Rang 281. 

(g) Onus wrongly placed. 1922 Pat 17 (19) 
[AIR V 9j * 1932 All 164 (166) [AIR 

V 19] : 54 All 375 * 1936 Pat 132 (132) 
[AIR V 23]. 

(h) Allowing appeal on grounds not cover¬ 
ed by O. 47, R. 7. 1925 All 395 (395) 
[AIR V 12]. 

(i) Omission to consider material evidence 

or mistake in appreciation resulting in 
substantial injustice. 1933 Cal 501 (502) 
[AIR V 20] * 1931 Cal 163 (164) [AIR 

V 18]. 

(j) Court requiring standard of proof higher 

than that required by Evidence Act. 
1947 Nag 157 (158) [AIR V 34 C 47) : 
ILR (1947) Nag 45. 

[20] In the following cases it was held that 
revision did not lie: 

(a) Doubting genuineness of document. 

1916 Lah 304 (304) [AIR V 3]. 

(b) Court failing to decide whether a ques¬ 
tion was bona fide or a decision there¬ 
on necessary for the disposal of the 
suit. 1934 All 695 (696) [AIR V 21]. 

(c) Technical plea of res judicata where 

the previous decision was not correct. 

1934 Mad 563 (564) [AIR V 21]. 

(d) Memorandum of evidence not showing 
any statement as to consideration—De¬ 
fence plea of denial of execution of 
bond under which money was claimed 
—Court holding defence plea false has 
not committed any error in law. 1923 
Cal 319 (319) [AIR V 10] (DB). 

(e) Suit for damages against Railway com¬ 

pany in respect of goods damaged by 
rain water. Court refn ng to infer mis¬ 
conduct from certain circumstances in 
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the absence of any finding or evidence 
on which a finding of miscoxiduct 
could be based — Held there was no 
error of law. 1936 Pat 257 (258) [AIR 

V 23]. 

(f) Finding that clerical mistake in docu¬ 
ments was corrected—It is not a ques¬ 
tion of material alteration—There is no 
question of law involved in such a 
case. 1955 N U C (Assam) 5528 [AIR 

V 42]. 

13. Question of limitation.—[1] Revision 
lies on a decision of Small Cause Court on 
the question of limitation. (T3) 11 All L Jour 
295 1 290)* 1955 Ajmer 46 (Prs. 6, 7, 8) [AIR 
V42C41]. (1925 AML J Sup 0 and 1946 
A M L J 42 (1), Not foil.) * (M3) 20 Ind Cas 
175 (176) (DB) (All) * 1928 Lah 274 (275) 
AIR V 15]. (Order dismissing suit as barred 
by limitation.) * 1918 Oudh 329 (330) [A I R 

V 5] : 21 Oudh Cas 139. 

[See however 1938 Mad 252 (253) [A I R 

V 25] (DB). (Where the trial Court only tries 
the issues of limitation and no decree or order 
has been made in the case the High Court 
cannot proceed under S. 25.)] 

[But see (’46) 1940 A M L J 42 (1) (42). (A 
revision will not lie against the decision of a 
Small Cause Court Judge on a legal point of 
limitation only.) * (’12) 15 Oudh Cas 319 
(320).] 

[2] Wrong decision on a question of limi¬ 
tation is not per se revisable. 1928 Lah 51 
(52) [AIR V 15]. 

[3] The fact that the Small Cause Court 
whose order is sought to be revised might 
have come to an erroneous finding on a ques¬ 
tion of limitation, is no ground for revision 
under S. 25. p95) 17 All 422 (423) DB)*1920 
Oudh 62 (63) [AIK V 13]. (That Court might 
have gone wrong by a few days on some nice 
question relating to limitation is no ground.) 

[4] High Court will not exercise its revi- 
sional powers under S. 25 where no injustice 
had been done even though the decision on 
the question of limitation is erroneous. (’36) 
161 lnd Cas 423 (424) (Oudh)*1960 Andh Pra 
89 (Pr 12) [A I R V 47 C 30] * 1946 Cal 526 
(528) [AIR V 33 C 120]. (No interference, 
specially when interference would result in 
injustice to opposite party.) * 1930 Oudh 
297 (298) [AIR V 23]. (Defendant dishonestly 
stating that he made no part-payment of the 
decree where in fact he had made the pay¬ 
ment — Order holding that such a payment 
was paid which saved limitation without 
considering the question whether uncertified 
payment would save limitation would not be 
interfered with in revision.) 

[5] A decision which has rendered substan¬ 
tial justice as between the parties will not be 
interlered with even though it is erroneous on 
a point of limitation. (’28) 108 Ind Cas 378 
(378) (Lah)*1935 Lah 137 (138) [A I R V 22]. 

[0] Where the question of limitation raised 
is even one of law, interference is not justified 
if the Court is satisfied that far from further¬ 
ing any ends of justice, it would perpetuate 
an injustice in interfering with the decree of 


the lower Court. 1942 Oudh 101 (103) [A I R_ 
V 29] : 17 Luck 226 * 1936 Oudh 247 (248) 
[AIR V 23] (DB). 

[7] Error of law on question of limitation— 
No interference by High Court if the con¬ 
clusion of question of limitation was not one- 
which no Court acting judicially could reach- 
1959 Ker 350 (Pr 0) [AIR V 46 C 120] : I L R 
(1958» Ker 1151. 

[8] The Court certainly can revise a deci¬ 
sion of a Small Cause Court on a question of 
limitation, where such decision is wrong and 
has resulted in an injustice to a party. 1952. 
Ajmer 51 (2) (Pr 3) [A I R V 39] * 1980 AndL 
Pra 89 (Pr 12) [AIR V 47 C 30]. 

[9] High Court could interfere in revision 
where the Court dismissed a suit without 
reference to provisions of Limitation Act 
applicable to the case. (’22) 20 All L Jour 89 
(89)*1915 All 101 (162) [AIR V 2]. 

[10] Where the trial Court has decreed a 
time barred claim and the decree has been* 
found to be not in accordance with law the 
High Court will interfere in revision. Plea of 
limitation has to be treated as any other plea 
of law. (’50) 1950 All L Jour 308 (309). 

[11] Small Cause Court entertaining time- 
barred suit by wrongly holding that limitation 
was saved by application of the (J. P. Tempo¬ 
rary Postponement of Execution of Decrees 
Act (10 of 1937) and decreeing suit—Suit dis¬ 
missed by High Court in its revisional juris¬ 
diction under S. 25. (’50) 1950 All L Jour 314 
(315). 


14. Question of jurisdiction.—[l] Decree- 
massed in a suit of Small Cause nature by a. 
fudge having Small Cause power is not ap¬ 
pealable but is revisable under this section. 
>35) 62 Cal L Jour 530 (532). 

[21 Small Cause Court was held to have 
urisdiction to decide the validity or other¬ 
wise of a valuation by the Municipal Com- 
nissioners of Calcutta of properties tor assess¬ 
ment of rates and the High Court will not 
interfere under S. 022, Civil P* C. (’02) 0 Cal 

W N 480 (483). r . t 

[31 Where the Small Cause Court fails to* 

exercise its jurisdiction the High Court can 
interfere. 19L6 Pat 75(75,76) [AIR V 3]: 1 

Pat L Jour 465 iDB). (Subsequent contract 
pleaded in defence—Plaintiff contending that 
it was rescinded by defendant’s default 
Failure of Court to decide the question ot . 

non-performance of contract— High Court. 

can interfere.)*1940 Lah 13 (13) [AIR V 27J. 
[Failure to decide a point of local jurisdiction- 

raised by the plaintiff in his pleas.) # . 

' [4] Where decree is passed without juris¬ 
diction by the lower Court, High Court 
ought to interfere in revision. 1935 Mad 
[555) [AIR V 22]* 1925 Oudh 103 (103) [AIK* 

V 12]. (Court trying the case owing to mis¬ 
representation of the plaintiff.) * 1936 PesL 
193 [194) [A I R V 23]. (Security bond not or 
nature specified in S. 17 — Bond m corl \ 
form not filed within limitation — Order " 
ting aside ex parte decree Order, neia 
without jurisdiction and would he^et asi 

revision.) * 1940 Oudh 245 (247, 248) [A I & 

V 27]. (Suit for return of deposit forfeited oy 
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Inspector General of Prisons for non fulfil¬ 
ment of conditions of tender entertained by 
Small Cause Court even though excluded from 
its jurisdiction.) * 1915 Cal 378 (379) [A I R 

V 2] (DB). (Third munsif to whom Small 
Cause suit was transferred by District fudge 
during leave of absence of second munsiff 
passing order under S. 23—Second munsif on 
return from leave trying it as Small Cause 
ignoring the order under S. 23 — Held action 
of second munsif was without jurisdiction and 
illegal.) 

[5] High Court can interfere in revision 
where a Small Cause suit is wrongly enter¬ 
tained on the original side. (’10) 20 Mad L 
Jour 722 (725) (DB) * 1916 Pat 31 (32) [A I R 

V 3]. (Small Cause suit tried on original side 
—Defendant not objecting — High Court has 
discretion to interfere in revision if justice 
demands.) * 1914 All 119 (119) [A I R V 1], 
(Successor of a Judge who had no small cause 
power continuing to try suit as small cause 
suit—Irregularity was such as to cause mate¬ 
rial prejudice to parties) 

ISee however 1937 Mad 644 (644, 645) 
[AIR V 24]. (Where High Court is satisfied 
with the decree of trial Court it need not 
interfere.)] 

[6] Appellate decree passed in appeal from 
decree in small cause suit is one without juris¬ 
diction liable to be set aside in revision. 1917 
All 159 (160) [AIR V 4] : 39 All 101. 

[7] Suit cognizable by Small Cause Court- 
Plaint returned for presenting before another 
Court—It is refusal to exercise jurisdiction 
vested in Small Cause Court — Revision lies. 


1958 Pat 22 (Pr 6) [A I R V 45 C 11] (DB). 
(Revision under S. 115, Civil P. C.) 

[8] Where the lower Court does not exercise 
its jurisdiction properly High Court can inter¬ 
fere. 1933 All 90 [90) [A I R V 20J : 54 All 
539. (Passing instalment decree without al¬ 
lowing future interest is not proper exercise 
of jurisdiction.)*H926 Mad 679 (680) [A I R 
V 13]. (Deciding case on merits after holding 
that it has no jurisdiction.) 

[9] High Court should desist from interfer¬ 
ing unless the facts from which want of juris¬ 
diction on the part of a Court may be inferred 
are patent upon the face of the record. (’92) 
14 All 413 (416; (DB). 

[10] Acquiescence of parties cannot give 
jurisdiction to the Court when there is a com¬ 
plete absence of jurisdiction. 1933 Mad 346 
(347) [AIR V 20] * 1921 Lah 72 (72) LA I R 

[See however 1929 Pat 722 (723) [AIR V 
16]. (Forum chosen by plaintiff at instance of 
deiendants Defendant cannot ask the High 
Court to hold that trial Court had no juris¬ 
diction.)] 

[11] High Court will not interfere, if objec¬ 
tion as to jurisdiction is not raised in trial 
Court unless it is necessary to interfere on the 
merits of case. 1925 Oudh 88 (89) [AIR V 12] 
* 1910 Cal 230 (230) [AIR V 3] (DB) * 1927 
Lah 399 (400) [AIR V 14], 

- [See however 1930 All 873(874, 875) [AIR 
V-IT] : 52 All 947. (Objection to jurisdiction 


not merely as to the place of suing but as to 
the nature of the Court itself can be raised in 
revision for the first time.) * 1935 All 842 
(843) [AIR V 22]. (Question of jurisdiction 
involved not a trivial case — Interference in 
revision proper even though equities may be 
in favour of opposite party.) * 1938 Pat 378 
(379) [AIR V 25]. (Case clearly showing the 
absence of jurisdiction in judge—Interference 
is proper even though objection was not taken 
in trial Court.)] 

[But see 1927 Bom 663 (664) [AIR V 14] 
(DB).] 

[12j When the question of jurisdiction was 
not raised before the Small Cause Court and 
that question is linked with a question of fact 
it will not be proper for the High Court to 
entertain the plea, in revision. 1958 All 32 
(Pr 5) [AIR V 45 C 11]. 

[13] Where a Court tried an original suit as 
a Small Cause suit without any objection, the 
High Court is not bound to allow the point 
of jurisdiction to be taken for the first time. 
The High Court is not bound to interfere in 
revision so far as the decision of the trial 
Court is concerned, whether it be a case 
where a Munsif tried a Small Cause suit as 
original suit, or an original suit as a Small 
Cause suit. \’61) 1961-2 Andh W R 140 (144). 

[14] On setting aside a decree passed with¬ 
out jurisdiction the plaint should be returned 
for presentation to the proper Court. 1918 
Cal 869 (870) (AIR V 5] (DB) * 1926 Mad 679 
(680) [AIR V 13] * 1921 Lah 72 (72) [AIR V 
8]. (High Court can suo motu order return of 
plaint.) * (HO) 20 Mad L Jour 722 (725) (DB). 
(High Court can order suo motu.) 

[15] No revision lies unless any question of 
law or fact was determined without proper 
jurisdiction. 1955 N U C (Punj) 5722 [AIK V 
42]. 

[10] Though the power under S. 25, is 
discretionary, and if a long time has elapsed 
since the decree was passed the High Court 
should not exercise its discretion in favour of 
the defendants, yet when, the point of juris¬ 
diction was raised in the trial Court and was 
incorrectly decided there is no reason why 
the incorrect decision should be maintained. 
(’58) 1958 All L Jour 870 (879). 

[17] A technical contention cannot be per¬ 
mitted to be raised in revision unless it is 
shown that substantial injustice has resulted 
by reason of infringement of the rules as to 
the trial of suits. 1950 Bom 102 (Pr 8) [AIR V 
43 C 28]. 

[18] Where the point as to jurisdiction of 
the trial Court is raised after all the evidence 
in the case is recorded and the Court holds 
that it has no jurisdiction to entertain the 
suit, nevertheless it is entitled to record find¬ 
ings on all the other points for determination 
arising in the case. If the trial Court has 
found that the claim of the plaintiff is not 
proved which is a finding of fact, the High 
Court in revision would not interfere with the 
decree even if it holds that the question of 
jurisdiction was wrongly decided. 1955 Kutch 
8 (Prs 4, 5) [(S) AIR V 42 C 4]. 

[19] Suit in Small Cause Court by vendee 
to recover back earnest money paia for pur- 
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chase of house — Defendant, in written state¬ 
ment challenging jurisdiction of Court to try 
suit on ground that it was in substance a suit 
for specific performance of contract and for 
its rescission — Court passing decree without 
framing issue as to jurisdiction — Held on 
revision that the issue of jurisdiction arose 
and the Court should have raised it — The 
claim attracted Art. 15, Sch. II of the Pro¬ 
vincial Small Cause Courts Act and was out¬ 
side the jurisdiction of the Small Cause Court. 
(Decree set aside.) 1956 Bom 254 (Pr 3) [AIR 

V 43 C 107]. 

15. Question of costs. — [1] High Court 
will not ordinarily upset an order of the 
Small Cause Court as to costs as such orders 
are discretionary. 1925 Oudh 539 (540) [AIR 

V 12]. 

[2] Where the reason given for disallowing- 
the costs of a successful plaintiff is unsatis¬ 
factory the High Court will interfere in revi¬ 
sion. (’12) 1912 Mad W N 360 (366) * 1915 
Nag 05 (08) [AIR V 2]: 11 Nag L R 189. (Rea¬ 
sons given for disallowing cost not adequately 
supported by facts on record.) * (’ll) 1911 
Pun L R No. 113, p. 433 (434). 

16. Court-fee.—[1] Court-fee payable on 
an application in revision under S. 25 is gov¬ 
erned by Art. 1 (d), Sch. II of the Court-fees 
Act. (’15) 1915 Pun L R No. 14, p. 35 (36). 

17. Questions regarding review. — 

[1] Power of High Court where review is re¬ 
fused by the lower Court is wider where the 
lower Court exercises Small Cause jurisdic¬ 
tion. (’ll) 1911 Pun L R No. 195, p. 747 (749, 
750). 

[2] Although O. 47, R. 7 of the C. P. Code 
is not applicable to Small Cause Courts, its 
provisions may well guide the High Court 
in revising an order granting review. 1919 
Mad 111 (112) [AIR V 0]. 

[See however 1928 Mad 58 (58) [AIR V 15], 
(Not every order in which the terms of O. 47, 
C. P. C. are not complied with should be inter¬ 
fered with.)] 

[3] While revising a final decree the High 
Court can consider whether the application 
for review was rightly admitted. (’09) 19 Mad 
L Jour 56 (58). 

[4] An application for review of a judgment 
in a Small Cause Court suit refused wrongly, 
on ground of supposed deficiency of court-fee 
upon the application — Order held, was open 
to revision. (’07) 29 All 408 (470). 

18. New pleas. —* [1] A new plea which 
was not taken either in the trial Court, or 
in the application for revision, cannot be 
allowed in the revision proceedings. 1936 Pat 
428 (429) [AIR V 23]. (Objection on the 
ground that a certain suit for compensation 
in Small Cause Court for an act which would 
be punishable under Chap. 17 of the Penal 
Code was not cognizable by it.) * 1953 Mad 
582 (Pr 7) [AIR V 40 C 226]. (Point about 
which there is no hint either in the plead¬ 
ings or the issues framed will not be allowed 
to be raised in revision.) * 1922 Oudh 130 
(130,131) [AIR V 9]. (Question whether evi¬ 
dence of uncertified payment can be consi¬ 


dered by Court not urged before trial Court 
—High Court will not consider it in revision.) 

* 1932 Oudh 230 (231) [AIR V 19]. 

[2] New points depending upon questions 
of fact which are not raised in the trial Court 
cannot be entertained for the first time at the 
stage of revision. 1942 Pat 417 (419) [AIR V 
29] * 1930 Oudh 223 (224) [AIR V 23] (DB) 

* 1933 Sind 303 (363) [AIR V 20] (DB). 

[3] A new plea raising a question of law 
can be entertained in revision though not 
specifically raised in the trial Court or in the 
grounds of revision. 1941 Oudh 111 (112) 
[AIR V 28]. 

[4] In revisions under S. 25 questions of law 
can certainly be raised as they are raised in 
second appeals under S. 100. C. P. Code, 
even if such a question of law was not raised 
in the first Court, provided it does not in¬ 
volve an investigation of facts. 1957 Pat 168 
(Pr 31) [AIR V 44 C 58] : 35 Pat 980 (DB). 

[5] Question of jurisdiction not -raised be¬ 
fore Small Cause Court — Question linked 
with question of fact — High Court will not 
entertain plea in revision. 1958 All 32 (Pr 5) 
[AIR V 45 C 11]. 

[6] Plea of res judicata can be raised for 
the first time in revision though not raised in 
the lower Court or in the grounds of revision. 

(*10) 7 Mad L T 175 (175). 

[7] Plea of limitation can be raised for the 
first time before the High Court. 1930 Cal 497 
(503) [AIR V 23]: ILR (1937)1 Cal 1 (FB). 
(AIR 1915 Cal 574, Overruled.)* 1920 All 172 
(173) [AIR V 7]. 

[8] A new plea neither as regards his own 
pleading nor as regards the pleading of his 
adversary is open to an unsuccessful litigant. 

1930 Bom 361 (302) [AIR V 17] (DB). 

[9] Small Cause suit transferred under S. 23 
to original side — Parties then agreeing that 
no question of title was involved desiring trial 
of suit as small cause matter — Trial as small 
cause without setting aside order under 
S. 23 —Held objection as to jurisdiction of 
court to try it as small cause without setting 
aside order under S. 23 cannot be taken in 
revision. 1920 Mad 544 (544) [.AIR V 7] (DB). 

[10] Award of compensation under S. 95 f 
Civil P. C— The aggrieved party cannot for 
the first time raise in revision the plea that 
having compromised with the defendant on 
condition of his foregoing his claim for com¬ 
pensation, the compensation should not have 

been granted. 1930 Sind 173 (174)»[AIR V 17] 
(DB). 

I’ll] Objection that a particular person 
suing on behalf of another is not his agent 
cannot be taken for the first time in revision. 

1915 All 80 (80) [AIR V 2]. .. 

[12] The objection that the execution appli¬ 
cation filed by one of the joint decree-holders 
is defective if it does not state explicitly tna 
it has been filed on behalf of all the creditors, 
should be raised in the trial court and tne 
judgment-debtor cannot be allowed to raise l 
for the first time in the High Court in *evi- 

sion under S. 25. 1951 Ajmer 73 (1) («*/ 

[AIR V 38 C 68]. , - . 

[13] Objection to suit on ground ot warn 

of executor’s assent cannot be raised m r 
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26 . Amendment of the second schedule to the Code of Civil Procedure. 

[Repealed by the Presidency Small Cause Courts Laio Amendment Act, 1888 
(10 of 1888), S. 4.] 

27 . Finality of decrees and orders. 

Save as provided by this Act, a decree or order made under the foregoing 
provisions of this Act by a Court of Small Causes shall be final. 

SECTIONS 27A to 27R STATE AMENDMENTS 

GUJARAT 

In its application to the State o£ Gujarat, same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Bombay, after Chap. IV insert the following new 
Chapter, namely,— 

“CHAPTER IV-A 
Distresses 

27A. Extent of Chapter IV•A and its application. — The provisions of this Chapter 
extend to the areas within the local limits of the jurisdiction of a Court of Small Causes : 

Provided that nothing in this Chapter shall apply— 

(1) to a Judge or Court, other than a Small Cause Court, invested with the jurisdiction 

of a Court of Small Causes ; 

(2) to any rent due to Government ; 

(3) to any rent which has been due for more than twelve months before the date of the 
application made under section 27B ; 

(4) to any rent which is in arrears for a period less than three months. 


Section 25 — Note 18 (contd.) 

sion for first time. 1956 Bom 102 (Pr 4) [AIR 

V 43 C 28]. 

[14] The question whether korfa (under 
raiyati) right is heritable by custom is a mixed 
question of law and fact and cannot be 
allowed to be raised for the first time in revi¬ 
sion in absence of any evidence on record on 
the point. 1954 Pat 32 (Pr 4) [A I R V 41 
C 11]. 

[15] Failure of lessee to pay property tax 
which he was bound to pay — Landlord pay¬ 
ing same — Suit by him for reimbursement — 
Allegation in plaint bringing case within 
Ss. 69 and 70, Contract Act — Allegations 
neither denied nor controverted — It amounts 
to admission by lessee of his liability — No 
issue on question framed — Revision against 
decree — Plea that landlord had not made 
out case under Ss. 69 and 70, Contract Act, 
cannot be raised for first time. 1955 Mad 555 
(Pr 5) [(S) AIR V 42 C 159]. 

19. Successive applications. — [1] A 
fresh petition under S. 25 is competent where 
the first petition has been dismissed. (*98) 1898 
Pun Re No. 23, p. 66 (60) * 1937 Lah 685 
(686) [AIR V 24]. 

20. Reference to High Court. — [1] Dis¬ 
trict Judge is competent to make references 
of cases tried by Small Cause Court, to the 
High Court. 1916 Cal 422 (422) [A I R V 3] 
(DB). (Small Cause Court subordinate to 
District Court.) 

21. Restoration of revision dismissed 
for default.— [1] High Court has no power 
to restore a revision petition dismissed for 
default. 1943 Mad 260 (260) [AIR V 30]. 

22. Difference of opinion amongst Jud¬ 
ges in revision. — [1] Judges sitting in revi¬ 
sion differing — Opinion of senior Judge 


prevails. 1925 Mad 281 (285) [A I R V 12] 
(DB). (S. 98, Civil P. C. does not apply.) 

23. Limitation for revision. — [1] Delay 
of nearly seven months in filing the revision 
application would in itself be a sufficient 
ground for declining to accept it. 1926 All 
228 (228, 229) [AIR V 13]. 

[2] Long time elapsing since the passing of 
small cause decree — High Court would not 
ordinarily interfere — But when point of 
jurisdiction was raised before Small Cause 
Court and was incorrectly decided by it, the 
High Court will interfere. (’58) 1958 All L 
Jour 876(879). 

[3] Rejection of application for substitution 
of legal representative — Remedy of revision 
not followed — Second infructuous applica¬ 
tion for substitution — Application for revi¬ 
sion — Limitation of 45 days expiring — 
Relaxation of limitation cannot be permitted. 

(’55) Madh B L J 1955 H C R 505 (500). 

Section 27 — Note 1 

[1] A Small Cause Court decree is final in 
the sense that no appeal lies against it but it 
cannot on that ground be urged that it may 
not be set aside by separate suit on ground of 
fraud. 1921 Cal 298 (298) [AIR V 8]: 48 Cai 

298 (DB). i . , 

[2] Section 27 does not apply to a decree 
passed by the successor of a fudge of a Small 
Cause under S. 35. 1931 All 574 (578) [AIR V 
18]: 54 All 171 (FB). 

[3] Where a Small Cause suit instituted in 
the Court of a munsif invested with Small 
Cause Court powers is heard and decided by 
the Munsif as a regular suit and not summa¬ 
rily decree is not appealable. 1917 All 159 
(160) [AIR V 4]s 39 All 101 * 1950 Punj 233 
(234) [AIR V 43 C 93] * 1954 Vindh Pra 49 
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27B. Application for distress warrant. — (1) Any person claiming to be entitled to 
arrears of rent of any house or premises to which this Chapter extends situate in the local 
limits of the jurisdiction of a Court of Small Causes or his duly constituted attorney, may 
apply to such Court for issuing a warrant under section 27C : 

Provided that before making an application such person shall give 15 days* notice to 
the tenant making a demand of the said arrears. 

(2) The application made under sub-section (1) shall be supported by an affidavit or 
affirmation in Form A in the Third Schedule. 

27C. Issue of distress warrant.— The Court of Small Causes may thereupon direct the 
issue of a warrant in F^rrn B in the Third Schedule returnable within six days, addressed 
to any one of the bailiffs appointed for the purpose : 

Provided that the Court may, on personal examination of the person applying for 
such warrant, decline to issue the same. 

27D. Time for distress. Every distress under this Chapter shall be made after sunrise 
and before sunset, and not at any other time. 

27E. Vr hat places bailiff may force open.—(1) The bailiff directed to make the distress 

may force open any stable, outhouse or other building and may also enter any dwelling- 

house the outer door of which may be open and may break open the door of any room in 

such dwelling house for the purpose of seizing property liable to be seized under this 
Chapter. 

(2) Where a room in a dwelling house is in the actual occupancy of a woman, who 
according to custom, does not appear in public, the bailiff shall give notice to such 
woman that she is at liberty to withdraw; and, after allowing reasonable time for her to 
withdraw and giving her reasonable facility for withdrawing, he may enter such room for 
the purpose of seizing the property, using at the same time every precaution consistent 
with these provisions, to prevent its clandestine removal. 

27F. Property which may be seized. — In pursuance of a warrant issued under sec¬ 
tion 27C, the bailiff shall seize the moveable property found in or upon the house or 
premises mentioned in the warrant and belonging to the person from whom the rent is 
claimed (hereinafter called the debtor) or such part thereof as may, in the bailiff’s judg¬ 
ment, be sufficient to cover the amount of the said rent, together with the costs of the said 
distress : 

Provided that the bailiff shall not seize— 

( a ) things in actual use; or 

Section 27 Note I (conid.) execution proceedings of Small Cause Court 

(49) LAIR V 41 C 19]* 1955 NUC (Punj) 5722 decree. 1917 Pat 371 (372) [A I R V 4] (DB)* 

L AIR V 42]. (Nature of suit should be deter- 1921 Cal 242 (243) [AIR V 8] (DB)*1917 Mad 

mined with reference to relief claimed.) * 363 (364) [AIR V 4] (DB). 

1950 Cal 109 (110) [AIR V 37 C 32] * (>0l) 25 [But see (’09) 31 All 1 (2) (DB). (Order in 
Bom 417 (417, 418) (DB) * 1933 Cal 784 (784, execution proceedings transferring decree to 
785) [AIR V 20] * (’35) 62 Cal L Tour 530 High Court for execution—Order appealable.) 

(533) *1941 Mad 887 (867) [AIR V 28] * 1937 *1928 Bom 534 (537) [AIR V 15] : 53 Bom 46 

Mad 227 (228) [AIR V 24] * 1928 Pat 451 (DB). (Decree by Small Cause Court trans- 

(451) [AIR V 15] * 1939 Pesh 14 (15) LAIR V ferred to sub-judge’s Court for execution— 

26] (DB) * 1934 Rang 312 (312) [AIR V 21] * First appeal lies from ail order of the execu- 

1930 Rang 139 (139, 140) [AIR V 17]: 7 Rang * ting Court—Second appeal does not lie.)] 

809. [8] Order scaling down decree of a Small 

[4] If the suit is really of a Small Cause Cause Court is not appealable. 1953 Mad 908 
nature the appellate Court has no jurisdiction (908) [AIR V 40 C 55J. 

whatever to interfere with the decree of the [9] Where a decree passed by Small Cause 
trial Court even though the latter proceeded Court is sought to be set aside on the ground 
on the basis that the suit was triable as an of fraudulent suppression of summons and 
original suit. 1947 Mad 382 (383) [A I R V 34 fraud is not proved, the decree cannot beset 
C 20 2] * (TO) 33 Mad 323 (326) (FB). aside merely on the finding that summonses 

[5] A suit transferred under S. 23 is triable were not properly served. 1950 Pat 284 (285) 

as an ordinary suit and the decision is open [AIR V 37 C 70] (DB). 

to appeal. 1940 Cal 399 (400) [AIRV27|. [10] Where upon the facts stated in the 

(No second appeal lies.) * (’31) 1931 All L plaint the cause against the defendant was 
Jour 987 (968) (DB). (Do.)* 1943 Cal 404 (465) that his action was wrongful or illegal but 

[AIR V 30] (DB). (Doj * 1928 Mad 622 (622) was not necessarily penal, it was held that 

: AIR V 13] (DB). (Do.) * 19L4 Bom 302 (302) the suit was of small cause nature and when 

AIR V 1] : 38 Bom 190 (DB). the valuation of such a suit was within the 

[6] An order under S. 23 returning a plaint pecuniary jurisdiction of the Court exercising 

for presentation to the proper Court is not Small Cause powers, to that extent, his deci-, 

appealable. 1933 All lt)6 (107) [AIR V 20] : sion was final and not open to appeal. 1954 

54 All 1048. Vind Pra 49 (49, 50) [AIR V 41 C 19]. 

[7] No appeal lies from an order passed in - 
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(b) the necessary wearing apparel, cooking vessels, beds and bedding of the debtor, his 

wife and children, and such personal ornaments as, in accordance with religious 
usage, cannot be parted with by any woman ; or 

(c) tools of artisans, and, where the debtor is an agriculturist, his implements of 

husbandry and such cattle and seed grain as may, in the opinion of the Court, be 
necessary to enable him to earn his livelihood as such, and such portion of agri¬ 
cultural produce or of any class of agricultural produce as may have been 
declared to be free from liability under the provisions of the next following 
section ; or , . 

(d) books of account; or 

(e) goods in the custody of the law. 

27G. Partial exemption of agricultural produce, — The State Government may, by 
general or special order published in the Official Gazette declare that such portion of 
agricultural produce or of any class of agricultural produce, as may appear to the State 
Government to be necessary for the purpose of providing until the next harvest for the due 
cultivation of the land and for the support of the debtor and his family, shall, in the case 
«of all agriculturists or any class of agriculturists, be exempted from liability to seizure in 
pursuance of a warrant issued under section 27C. 

27H. Impounding distress .—The bailiff may impound or otherwise secure the property 
so seized in or on the house or premises chargeable with the rent. 

271. Inventory, Notice of intended appraisement and sale. — (1) On seizing any property 
under section 27F. the bailiff shall make an inventory of such property and shall give a 
notice in writing in Form C in the Third Schedule to the debtor, or to any other person 
upon his behalf in or upon the said house or premises. 

(2) The bailiff shall, as soon as may be, file in the Court of Small Causes copies of the 
said inventory made, and notice given, under sub section (1), 

27J. Application to discharge or suspend warrant . — (1) The debtor or any other person 
alleging himself to be the owner of any property seized under this Chapter, or the duly 
-constituted attorney of such debtor or other person, may, at any time within fifteen days 
from such seizure, apply to the Court of Small Causes to discharge or suspend the 
warrant, or to release a distrained article, and the Court may discharge or suspend such 
warrant or release such article accordingly upon such terms as it thinks just and may give 
reasonable time to the debtor to pay the rent due from him : 

Provided that where the Court is satisfied that there is sufficient cause for extending 
the period within which an application may be made under this sub-section, it may extend 
the period to such extent as it may consider necessary. 

(2) Upon an application made under sub-section (l) y the costs attending it and 
attending the issue and execution of the warrant shall be in the discretion of the Court, 
and shall be paid as it directs. 

27K. Claim to goods distrained made by a stranger. — (1) If any claim is made to, or in 
respect of, any property seized under this Chapter, or in respect of the proceeds or value 
thereof, by any person not being the debtor, the Court of Small Causes upon the applica¬ 
tion of the bailiff who seized the property, may issue a summons calling before the Court 
/the claimant and the person who obtained the warrant. 

(2) On issuing a summons under sub-section (1) % any suit which may have been brought 
in any other Civil Court in respect of such claim shall be stayed, and such other Court? 
on proof of the issue of such summons and that the property was so distrained, may 
order the plaintiff to pay the costs of all proceedings in such suit after the issue of such 

summons. 

(3) The Court of Small Causes shall adjudicate upon such claim as is referred to in 
sub-section (2) and make such order between the parties in respect thereof and of the 

• costs of the proceedings as it chinks fit; and such order shall be enforced as if it were an 
order made in a suit brought in such Court. 

(4) The procedure in a Court of Small Causes in cases under this section shall con¬ 
form, as far as may be, to the procedure in an ordinary suit in such Court. 

27L. Power to award compensation to debtor or claimant . — (1) In any case under 
section 27J or section 27K, the Court of Small Causes may award such compensation by 
way of damages to the applicant or claimant, as the case may be, as the Court thinks fit 
and may for that purpose make any inquiry it thinks necessary. 

(2) The order of the Court awarding or refusing compensation under sub-seclion (1) 
shall bar any suit for the recovery of compensation for any damage caused by the distress. 

27M. Power to transfer to District Court cases where subject-matter in dispute exceeds 
the pecuniary jurisdiction of Court of Small Causes .— (1) In any case under section 27J or 
section 27K, it the value of the subject-matter in dispute exceeds the limits of the pecuniary 
jurisdiction of the Court of Small Causes, the applicant or claimant may apply to the 
District Court to transfer the case to itself, and the District Court, on being satisfied that 
it is expedient that the case should be disposed of by itself, may direct the case to be 
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transferred accordingly, and may thereupon alter or set aside any order passed in the* 
thinks fit 6 ^° Ur ^ ^ ma ^ Causes and may make such order therein as the District Court 


i i. ? ver Y application under sub-section (1) shall'be made, within seven days from the- 
clate ot the seizure of the subject-matter in dispute. 

(3) In granting applications under sub-section (1), the District Court may impose 
such terms as to payment of, or giving security for, costs or otherwise as it thinks fit. 

(4) 1 he procedure in cases transferred under thisTsection shall conform, as far as may 
be, to the procedure in suits before the District Court in the exercise of its original Civil 
jurisdiction; and orders made under this section may be executed as if they were made in 

j e . e * erc i se °f such jurisdiction. Every such order awarding or refusing compensation 

S u• iP ar an y su ^ ^ or *he recovery of compensation for any damage caused by the distress 
which gave rise to the case wherein such order was made. 

27N. Appraisement and notice of sale. — (1) In default of any order to the contrary by 
the Court of Small Causes or by the District Court, the Nazir of the Court appointed for 
the purpose may, at the expiration of fifteen days from a seizure of property under this 
Chapter, or, as the case may be, of the extended period under the proviso to sub-section (1) 
ot section 27J, appraise the property so seized, and^give the debtor notice in writing in 
Form D ot the Third Schedule. 

(2) The Nazir shall file in the Court of Small Causes a copy of every notice given- 
under sub-section (1). 

270. Sale. Application of proceeds. —In default of any such order to the contrary, the- 
distrained property shall be sold by an officer of the Court on the day mentioned in the- 
notice given under section 27N and the officer aforesaid shall, on realising the proceeds, 
pay over the amount thereof to the Court; and such amount shall be applied first in pay¬ 
ment of the costs of the said distress and then in satisfaction of the debt; and the surplus,, 
it any, shall be returned to the debtor : 

Provided that when the property seized is subject to speedy and natural decay, it 
may, under special order of the Court, be sold at any time after it is seized : 

Provided further that the debtor may direct that the sale"shall take place in other 
manner, first giving security for any extra costs thereby occasioned. 

27P. Costs of distresses. —No costs of any distress under this Chapter shall be taken or 
demanded except those mentioned in Form E of the Third Schedule. 

27Q. Account o f costs and proceeds. —The Court of Small Causes shall cause to be kept 
a book in which all sums received as costs upon distresses made under this Chapter, and 
all sums paid as remuneration to the bailiffs, and all contingent charges incurred in respect 
ot such distresses, shall be duly entered. It shall also cause to be entered in the book all 

sums realised by sale of the property distrained and paid over to landlords under the pro¬ 
visions of this Chapter. 

27R. Bar of distresses except under this Chapter , and penalty for making illegal 
distresses. No distress shall be levied for arrears of rent except under the provisions of 
this Chapter; and any person, except a bailiff, a Nazir or an officer of the Court, levying 
or .attempting to levy anv such distress shall, on conviction, be punished with fine 
which may extend to five hundred rupees and with imprisonment for a term which may 
extend to three months, in addition to any other liability he may have incurred by his- 

proceedings.” —Bom. Act LXXXVII of 1958, S. 7 [15-10-1958]. 


CHAPTER V 


SUPPLEMENTAL PROVISIONS 



, Subordination of Courts of Small Causes. 

(l) A Court of Small Causes shall be subject to the administrative control of 
the District Court and to the superintendence of the High Court, and shall— 

(a) keep such registers, books and accounts as the High Court from time to- 
time prescribes, and 


(b) comply with such requisitions as may be made by the District Court, the 
High Court or the State Government for records, returns and statements 
in such form and manner as the authority making the requisition directs. 


Section 2S — Note 1 


[1] The District Munsif acting as a Small 
Cause Court Judge is subject to the adminis¬ 
trative control of the District Court under 
S. 28, but he is not bound by an order of the 
District Judge, holding that a certain suit is 


not triable by a revenue Court, and passed in 
his judicial capacity on an appeal from the- 
revenue Court. 1926 Mad 365 (365) [AIR* 
V 13] (DB). 
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(2) The relation of the District Court to a Court of Small Causes, with respect 
to administrative control, shall be the same as that of the District Court to a 
r c *“' our * lowest grade competent to try an original suit of the value 

of five thousand rupees in that portion of the territories administered by the 
State Government in which the Court of Small Causes is established. 

STATE AMENDMENTS 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Bombay, in section 28 in sub-section (2), for the words 
five thousand rupees” substitute the words “ten thousand rupees”.,- 

—Bom. Act LVII of 1950, S. 3 [w. e. f. 8-1-1951] read with LXXXVII of 1958, S. 2 
[15-10-1958]. 

29. ' Seal. 

> - & • 

A Court of Small Causes shall use a seal of such form and dimensions as are 
prescribed by the State Government. 

30. Abolition of Courts of Small Causes. 

The State Government may, by order in writing, a abolish a Court of Small 
Causes. 

[a] For instance of a notification abolishing a Court of Small Causes (Broach), see 
Bombay Government Gazette, 1907, Pt. I, page 339. 

31. Saving of power to appoint Judge of Court of Small Causes to other 
office. 

(1) Nothing in this Act shall be construed to prevent a [the appointment of] 
a person who is a Judge or Additional Judge of a Court of Small Causes to be 
also a Judge of any other b Civil Court or to be a Magistrate of any class or to 
hold any other public office. 

(2) When a Judge or Additional Judge is so appointed, the ministerial officers 
of his Court shall, subject to any rules which the State Government may make 
in this behalf, be deemed to be ministerial officers appointed to aid him in the 
discharge of the duties of the other office. 

[a] Substituted for “the Local Government from appointing” by A. O., 1937. [b] For 
instances of notifications issued under this power, see U. P. Rules & Orders, Vol. I, 

32. Application of Act to Courts invested with jurisdiction of Court of 
Small Causes. 

(l) So much of Chapters III and IV as relates to— 

(a) the nature of the suits cognizable by Courts of Small Causes, 

(b) the exclusion of the jurisdiction of other Courts in those suits, 

(c) the practice and procedure of Courts of Small Causes, 


Section 31 — Note 1 

[1] By enactment of S. 31 the Act contem¬ 
plates the Small Causes judges being entrus¬ 
ted with civil or criminal jurisdiction not of 
Small Cause nature. (’49) 2 Sau L R 223 
(225). 


Section 32 — Note 1 

[1] It is manifest from S. 32 that Chapter 
III in which S. 15 occurs is applicable only 
in regard to the nature of suits cognizable by 
Court of Small Causes and has no reference to 
the value of suits contemplated by S. 15. 1959 
Andh Pra 3 (5) [AIR V 40 C 2] : ILR (1958) 
Andh Pra 740 (DB). 

[2] Section 32 (2) in terms is not comprehen¬ 
sive enough to take in a case where a suit was 
instituted in one Court and the jurisdiction 
of a Court of Small Causes was conferred on 


a different Court. 1957 Andh Pra 133 (135) 

[ (S) AIR V 44 C 51] : ILR (1957) Andh Pra 
270 (DB). 

[3] Where on the date of the filing of a 
suit, the presiding officer has no pecuniary 
jurisdiction to try a suit as a Small Cause 
Court, which however is conferred during 
trial, he cannot try the suit as a Small Cause 
suit. The trial is void. 1922 All 112 (112) 
[AIR V 9| * (’ll) 1911 Pun L R No. 227, 
p. 859 (860)* 1943 Mad 503 (503, 504) [AIR 
V 30]. 

[4] If a suit cognizable by a Small Cause 
Court is instituted in the Court of Munsif 
who at the time of its institution was not 
vested with the power of a Small Cause 
Court it should be tried as a regular suit even, 
if after its institution the Munsif is replaced 
by another who is invested with the powers 
or a Small Cause Court. 1919 Pat 376 (377) . 
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(d) appeal from certain orders of those Courts and revision of cases decided 
by them, and 

(e) the finality of their decrees and orders subject to such appeal and revision 

as are provided by this Act, 

applies to Courts invested by or under any enactment for the time being in 
force with the jurisdiction of a Court of Small Causes so far as regards the 
exercise of that jurisdiction by those Courts. 

(2) Nothing in sub-section (l) with respect to Courts invested with the 
jurisdiction of a Court of Small Causes applies to suits instituted or proceed¬ 
ings commenced in those Courts before the date on which they were invested 
with that jurisdiction. 


33. Application of Act and Code to Court so invested as to two Courts. 

A Court invested with the jurisdiction of a Court of Small Causes with respect 
to the exercise of that jurisdiction, and the same Court with respect to the 
exercise of its jurisdiction in suits of a civil nature which are not cognizable 
by a Court of Small Causes, shall, for the purposes of this Act and the a Code 
of Civil Procedure, be deemed to be different Courts. 

[a] See now the Code of Civil Procedure, 1908 (V of 1908). 


Section 32 — Note 1 (cnntdj 
[AIR Y 6 ] : 4 Pat L Jour 13 (DR)*1951 Raj 
149 (149) [A I K V 38 C 68 ] r ILR (195L) 1 Raj 
176*(’49) 2 Sau L R 223 (225) *1935 Mad 
284 (285) [AIR V 22]. (Suit instituted as ori¬ 
ginal suit—Transfer to small cause side—Trial 
of suit as small cause —Held that the suit still 
retained character of original suit in view of 
S. 32 (2). The trial was, therefore, irregular 
and the case should he retried as original 
suit.)*1937 Nag 200 (200, 201) [A I R V 24] : 
1 L R (1937) Nag 399 * 1930 Pat 270 (271) 
[A I R V 17] * 1919 AH 55 (56) [A I R V 6 ] : 
42 All 195 * (Tl) 9 Ind Cas 264 (265) (AIR* 
1923 Bom 454 (455) [Al\\ V 10] (DB). 

[But see 1927 Cal 388 (389) LAIR V 14]. ] 

[3] If a suit is instituted in a Court of 
Sma 1 Causes and it that Court is subse¬ 
quently abolished, the case will have to be 
sent to the ordinary Civil Court having juris¬ 
diction under the provisions of S. 35 of the 
Act. If the Court to which the case is sent 
under the provisions of S. 35 acquires before 
the date ol the trial the powers to deal with 
the said suit as a Small Cause Court suit the 
provisions of sub-section (1) of S. 32 would 
be applicable. 1935 Cal 556 (557) [A I R V 
22 ] % 

[6j Court tries suit under summary proce¬ 
dure in the ordinary manner — The character 
of the suit is not thereby altered, and its 
decree is not appealable. 1937 Cal 631 (631) 
[AfR V 24] * (To) 40 Cal 537 (540) (DB). 

[7] According to 8 . 32 read with S. 28 of 
the Saurashtra Distt. and Subordinate Civil 
Courts Ordinance, an assistant Judge who is 
neither a senior nor a junior division Judge 
cannot be invested with Small Cause powers. 
(’49) 2 Sau L R 223 (226). 

Section 33 — Note 1 

[1] A Small Cause Court acting as such, 
cannot attach immovable property in execu¬ 
tion of its decree. This is so even though the 
Small Cause Court is also an ordinary Court, 
unless the decree has been formally trans¬ 


ferred to the ordinary side. (’31) 132 Ind Cas 
208 (208) (Lah). 

[2] According to S. 16 read with S. 33 a 
Court which has Small Cause jurisdiction' 
cannot try a suit of Small Cause nature other¬ 
wise than as a Small Cause suit. A Small 
Cause suit instituted as a Small Cause suit 
does not lose its character of a Small Cause 
suit by reason of its being mistakenly trans¬ 
ferred to the original side of the Court and 
tried as a regular suit, and S. 27 bars anv 
right of appeal from a decree in such a suit. 
1937 Mad 227 (228) [A I R V 24]*1954 Vind 
Pra 49 (49) LAIR V 4L C 19]. 

[3] A subordinate Judge with Small Cause 

powers is precluded by S. 33 from entertain¬ 
ing the counter-claim which is beyond the 
pecuniary limit of his Small Cause Court 
jurisdiction. (’90) 14 Bom 371 (372) (DB). * 

[4] Suit of small value instituted in Small 
Cause Court side of Munsif’s Court—As there 
was an Honorary Munsif, case was transferred 
to his Court a decree was made and in appeal, 
the Subordinate Judge set aside the decree 
and placed the record before the District 
Judge with a request that the case might be 
transferred to the Munsif : Held , that case 
should be tried by Munsif as a Judge of a 
Small Cause Court and not on regular side. 
1933 Bom 662 (663) [AIR V 20] (DB). 

[51 Where a suit for less than Rs. 500 was 
of a Small Cause nature and was tried by the 
Munsif on the Original Side and the decision 
was confirmed in appeal, the High Court re¬ 
fused to interfere in revision and to remand 

the suit for retrial on the Small Cause side. 

1922 Mad 352 (353) [AIR V 9] (DB)., 

[ 6 ] Two Small Cause decrees passed by 
same Court against same judgment-debtor— 
one decree transferred for execution to 
original side of same Court and assets realised 
—Other decree not transferred to original 
side prior to receipt of assets — Other decree- 
holder not entitled to claim rateable distribu¬ 
tion under S. 73, Civil P. C. 1901 Andh-Pra^ 

422 (423) [AIR V 48 C 117]. ‘ Y| 


j 

i 


# 
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34* Modification of Code as so applied. 

Notwithstanding anything in the last two foregoing sections,— 

(a) when, in exercise of the jurisdiction of a Court of Small Causes, a Court 
invested with that jurisdiction sends a decree for execution to itself as a 
Court having jurisdiction in suits of a civil nature which are not cogniz¬ 
able by a Court of Small Causes, or 

(b) when a Court, in the exercise of its jurisdiction in suits of a civil nature 
which are not cognizable by a Court of Small Causes, sends a decree for 
execution to itself as a Court invested with the jurisdiction of a Court of 
Small Causes, 

the documents mentioned in section 224 of the Code of Civil Procedure 8, shall 
not be sent with the decree unless in any case the Court, by order in writing, 
requires them to be sent. 

[a] Of Act XIV of 1882. See now Code of Civil Procedure, 1908 (V of 1908), Order XXI, 
Rule 6. 


35. Continuance of proceedings of abolished Courts. 

(1) Where a Court of Small Causes, or a Court invested with the jurisdiction 
of a Court of Small Causes, has from any cause ceased to have jurisdiction with 
respect to any case, any proceeding in relation to the case, whether before or 
after decree, which, if the Court had not ceased to have jurisdiction, might 
have been had therein, may be had in the Court which, if the suit out of which 
the proceeding has arisen were about to be instituted, would have jurisdiction 
to try the suit. 

(2) Nothing in this section applies to cases for which special provision is 
made in the a Code of Civil Procedure as extended to Courts of Small Causes 
or in any other enactment for the time being in force. 

[a] See now the Code of Civil Procedure, 1908 (V of 1908). 


Section 34 — Note 1 

[1] Where A and B obtain decrees against 
the same judgment-debtor in Small Cause 
suits tried by the same Small Cause Court 
and A's decree is transferred to the original 
side of that Court for execution on the 
ground that sale of immovable property is 
involved the assets received by sale in execu¬ 
tion of A’s decree must be regarded as recei¬ 
ved on the original side of the Court and 
therefore B cannot claim rateable distribution 
unless his decree is also transferred to the 

original side. 1943 Mad 202 (203) [AIR V 30]. 

[2] Where in a suit for rent under Bengal 
Tenancy Act a decree for rent is passed by 
ordinary Civil Court and that decree is trans¬ 
ferred for execution to a Small Cause Court 
such latter Court has jurisdiction to execute 
that decree. 1939 Cal 000 (0001 [A I R V 20] : 
ILR (1939) 1 Cal 233 (DB). 


Section 35 — Note 1 

[1] When the Court of Small Cause Judge 
ceases to have jurisdiction with respect to a 
case on account of that officer’s transfer and 
all proceedings in the case are under S. 35 
taken in the 'Court of Munsif which is the 
Court in which the suit would have been filed 
on the regular side it brought after the trans¬ 
fer of the previous Small Cause Court Judge 
and the Munsif tries the suit on the regular 
side and not as a Judge of a Court of Small 
•Causes, there is no reason why an appeal 
‘Should not lie against his decree. 1937 Oudh 
398 (399) [AIK V 24] : 13 Luck 309 (DB) * 


1927 All 95 :(96) [AIR V 14] : 48 All 818 * 
1922 All 161 (162) [AIR V 9]: 44 All 59* 1915 
All 219 (220, 221) [AIR V 2]: 37 All 450 'DB). 

[But see 1935 Mad 919 (920) [AIR V 22]. 
(Section 35 does not operate to change in any 
way a small cause suit into an original suit. 
What S. 35 does is to invest a Court which 
otherwise would be incompetent to hear any 
or certain small cause suits with power to 
hear certain' T of such suits, viz., those pending 
in that Court at the time that Court’s juris¬ 
diction is changed.)J 

[2] The suit was originally instituted before 
a Munsif having Small Cause Court powers. 
This Munsif ceased to have jurisdiction and 
the case was taken up in the ordinary way by 
his successor who had no Small Cause Court 
powers. The evidence had been recorded by 
the first Munsif. His successor proceeded to 
decide the suit without rehearing the evi¬ 
dence— Held , that even if it be held that the 
Munsif who decided the case should have re¬ 
heard the evidence and recorded it in full as 
in a regular suit, his omission to do so was 
merely an irregularity in procedure to which 
S. 99 of the C. P. Code applied and which 
could not be made a ground for setting aside 
the decree unless it had affected the decision 

on the merits. 1925 All 569 (569) [AIR V 12]: 
47 All 925 (DB). 

[3] A suit cognizable by Small Cause Court 
was instituted before a Subordinate Judge 
invested with Small Cause powers. He was 
succeeded by another who had no Small 
Cause powers then. He was afterwards in- 
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Section 35 — Note 1 (contd.) 
vested with Small Cause powers, but all the 
evidence in the case had been finished and 
arguments addressed to him before his investi¬ 
ture with the powers of a Small Cause Court 
and so held, that the decree passed by him was 
appealable. 1930 Lah 44 (45) [AIR V 17]. 

[4] If a suit is instituted in a Court of Small 
Causes and if that Court is subsequently abo¬ 
lished, the case will have to be sent to the 
ordinary Civil Court having jurisdiction 
under the provisions of S. 35. If the Court to 
which the case is sent under the provisions of 
S. 35 acquires, before the date of the trial, the 
Powers to deal with the said suit as a Small 
Cause Court suit, the provisions of sub-s. (1) 
of S. 32 would be applicable, and the deci¬ 
sion of the Court must b^ taken to be a deci¬ 
sion of a Small Cause Court Judge and final 
under the law and only open to revision under 
S. 25. 1935 Cal 556 (557) [AIR V 22], 

[5] When the Munsif, who is invested with 
the jurisdiction of a Court of Small Causes, is 
transferred and his locum tenens is not pos¬ 
sessed of the same jurisdiction, the suit must 

be tried by a Court in which it might have 
been instituted in the absence of the Court in 
which it was as a matter of fact instituted, 
and where in such a case a Small Cause Court 
having local jurisdiction over the suit in 
question is in existence, the decree by the 
Court in which the suit was actually insti¬ 
tuted is ultra vires and the appeal from such 
a decree is equally incompetent. 1925 Oudh 
101 (101) [AIR V 12] : 27 Oudh Cas 240. 

[6| A Small Cause Court is established first 
and the Judge of that Court is appointed 
afterwards. Therefore, the Court does not 
cease to exist if at any time there should be 
no Judge to preside over it. Suits can be insti¬ 
tuted in the Court even if there should be no 
Judge appointed for the time being. The suits 
so instituted would remain in the Court until 
they are withdrawn therefrom. A Small Cause 
Court dismissed a suit. The High Court in 
revision directed the trial Court to re-enter- 
tain the suit. In the meanwhile a new officer 
came to be the Judge in the trial Court and 
he was invested with Small Cause Court 
powers. But the value of the suit exceeded 
the limits of his pecuniary jurisdiction. The 
District Judge transferred the suit to another 
Court Held , that the Court to which the suit 
was transferred had small cause jurisdiction 
with regard to the suit. 1925 Lah 561 (561) 
[AIR V 12] (DB). 

[7] Decree passed by Small Cause Court — 
Subsequent reduction in pecuniary limits of 
jurisdiction below decretal amount — Small 
Cause Court ceasing to have jurisdiction to 
execute decree — Decree-holder can apply for 
execution to a Court which would have juris¬ 
diction and get order of transfer under S. 39, 
Civil P. C. 1947 Mad 36 (37, 38) [AIR V 34 
C 10] : ILR (1947) Mad 81 (FB). 

[8] An order on an application for execu¬ 
tion of a decree of a Small Cause Court filed 
in the Court of a Munsif the Small Cause 

^ OUr ^ i av * n S ceased to exist, is an order 
passed by the Munsif qua Munsif and as such 


is appealable. 1917 All 304 (304) [AIR V 41 ► 
39 All 357 (DB). J * 

[9J Where a Judge having small cause 
powers passes a small cause decree, and is 
succeeded by another who has no such powers 
the execution proceedings of the decree should 
go to another Court exercising those powers 
in the same area if there is such Court. If there 
is no such Court then the proceedings can 
properly continue in the same Court whether 
he has Small Cause Court powers or not 
though they will be dealt with under The 
succeeding Judge’s ordinary powers. 1941 

Lah 356 (356) [AIR V 28]. 

[10] New Small Cause Court having no¬ 
jurisdiction to execute decree of predecessor 

can transfer it to himself on regular side and 
deal with it as Sub-Judge — He can order 
attachment in latter capacity. 1941 Pesh 18 
(20) [AIR V 28] (DB). 

[11] Ex parte decree passed by Court of 
Small Causes—Application to set aside decree 
disposed of by Court not having Small Cause 
Court powers there being Court having juris¬ 
diction to hear such application — Order 
passed by Court is ultra vires. 1919 Oudh 355 
(356) [AIR V 6] : 22 Oudh Cas 152. 

[12] Subordinate Judge passing ex parte 
decree in small cause suit — Application by 
defendant to set it aside — In the meanwhile 
Court of Subordinate Judge ceasing to exist 
and application sent to file of District Munsif 

Suit beyond Small Cause jurisdiction of 
District Munsif — Application dismissed by 
District Munsif— Held, that order was passed 
in exercise of civil jurisdiction and therefore 
appeal lay. 1941 Mad 103 (105, 107' [A IR 
V 28]. 

[13] Where'a person has obtained an ex parte 
decree in a Small Cause Court, which is subse¬ 
quently abolished and the defendant makes 
an application to the Munsif to set aside the 
decree, his application is to be governed by 
S. 17 and not by Civil Procedure Code. 1934 
All 943 (944) [AIR V 21]. 

[14] By virtue of S. 35 (2) the section is 
subject to the provisions of the Civil Proce¬ 
dure Code such as S. 21. 1930 All 873 (874) 
[AIR V 17] : 52 All 947. 

[15] Suit transferred from Subordinate Judge 
with small cause powers to Munsif without 
such powers— Held under S. 24 (2), Civil P. C. 
Court as regards the suit is Court of Small 
Causes—Decision is not appealable. 1918 All 
290 (292) [AIR V 5] : 40 All 525 (DB) * 1916 
All 110(111) [AIR V3]. 

[16] While a small cause suit was pending 
before a Munsif who had small cause powers, 
he was transferred and succeeded by a gentle¬ 
man who was not invested with the powers 
of a Judge, Small Cause Court, at the date. The 
Additional District Judge thereupon made the 
following order : “The Small Cause Court 
cases pending in the Court of the Munsif of 
Basti will be tried by the present incumbent 
of the office as regular suits, as he has not got 
the Small Cause Court powers. The attention 
of the said learned Munsif be drawn to S. 35, 
Small Cause Courts Act and these cases should 
be dealt with as provided by the Small Cause 
Courts Act.” In pursuance of this order or 
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36* Amendment of Indian Limitation Act. [Repealed by the Indian Limitation 

Act % 1908 (IX of 1908).] 

37. Publication of certain orders. 

All orders required by this Act to be made in writing by the State Govern- 
ment shall be published in the Official Gazette. 

THE FIRST SCHEDULE. — Enactments repealed. [Repealed by the Amend¬ 
ing Act , 1891 (XII of 1891), S. 2 and Sch . I.) 


THE SECOND SCHEDULE 

Suits Excepted from the Cognizance of a Court of small Causes 

(See section 15.) 

*[(l) A suit concerning any act done or purporting to be done by or by order 
of the Central Government, the Crown Representative or the State Govern¬ 
ment ;] 

[a] Substituted by A. O., 1937. 

(2) a suit concerning an act purporting to be done by any person in pursu¬ 
ance of a judgment or order of a Court or of a judicial officer acting in the 
execution of his office ; 


Section 35 — Note 1 (contdj 
direction, the successor took cognizance of 
the case and tried it as a regular suit. He 
decreed the claim of the plaintiffs, and the 
defendant filed an appeal which was rejected 
on the ground that no appeal lay. Held , (i) 
that the order of the Additional District 
Judge was not an order of transfer within the 
meaning of S. 24, Civil P. C., but was merely 
drawing the attention of the Munsif to the 
fact that there was a provision in the Small 
Cause Courts Act in S. 35 to the effect that 
the successor of the Judge, Small Cause Court 
should try the suit; (ii) that the Munsif had 
no jurisdiction to try the case under S. 35 and 
his decree was appealable. Held , further, when 
an officer who has no Small Cause Court 

i 'urisdiction, hears a case which was pending 
>efore his predecessor-in-office who had Small 
Cause Court jurisdiction, and makes a decree, 
the decree is appealable. 1931 All 574 (578, 
580) [AIR V 18] 54 All 171 (FB). 


Sch. II, Art. 1 — Note I 

[1] President, District Board is not Govern¬ 
ment Officer and suit against him for damages 
for unlawful prohibition to collect tolls, is 
triable by the Small Cause Court. 1923 Mad 
689 (689) [AIR V 10] : 46 Mad 808 (DB) * 
1933 Lah 124 (125) [AIR V 20]. 

[2] A suit for refund of profession tax 
illegally levied is not one concerning an act 
purporting to be done by any person by 
order of the local Government and is not, 
therefore, excluded from the jurisdiction of a 
Court of Small Causes. 1919 Lah 68 (68) [AIR 
V 6]. 


Sch. II, Art. 2 — Note 1 

[1] A claim by an auction-purchaser for 
refund of the purchase-money by reason of 
the dispossession under the orders of the 
Collector falls under Art. 2, 1927 Mad 253 
,254) [AIR V 14J. 


[2] Small Cause Court cannot take cogniz¬ 
ance of suit by purchaser at revenue-sale 
against under-tenure-holder for damages based 
on rent. 1939 Cal 468 (470) [AIR V 26]. 

[3] Supraddar having custody of attached 
crops handing them over in good faith on 
being informed of compromise between par¬ 
ties—Supraddar ordered to deposit decretal 
amount—Suit to recover amount from decree- 
holder held was excepted from cognizance of 
Small Cause Court under Art. 2. 1927 All 27 
(28) [AIR V 14]. 

[4] Suit for damages for money paid by 
plaintiff for which defendant was liable, is 
not barred by Art. 2. 1933 Oudh 146 (147) 
[AIR V 20]. 

[5] A suit for the refund of the money paid 
as price for the goods by a purchaser of 
stolen goods who has been deprived of the 
goods by the police under the orders of the 
Sessions Judge for returning them to their 
owner, can be tried by a Court of Small Cau¬ 
ses. 1928 Lah 515 (516) [AIR V 15]. 

[6] Article 2 of Sch. II of the Provincial 
Small Cause Courts Act refers to acts done 
by persons not acting as suitors in pursuance 
of a judgment or order which gives permis¬ 
sion so to act, but as ministerial officers or 
otherwise obeying the order of the Court. 
Where the essence of an action relates to the 
recovery of the amount paid by the plaintiff 
himself as a mere suitor, i. e. y as the defen¬ 
dant in a former pauper suit of a certain sum 
representing the court-fee payable to Gov¬ 
ernment under a decree later superseded, the 
suit is not outside the jurisdiction of the 
Court of Small Causes and where its value 
does not exceed Rs. 500, a second appeal is 
incompetent. 1950 Mad 33 (33, 34) [AIR V 37 
C 17] * 1960 Madh Pra 30 (31) [AIR V 47 

C 15]. 

[7] Suits which concern acts purporting to 
be done by any person who is not a party to 
the suit in pursuance of a judgment or order 
of a court are excepted from cognizance of 
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c3) a suit concerning an act or order purporting to be done or made by any 
other officer of the Government in his official capacity, or by a Court of Wards 
or by an officer of a Court of Wards in the execution of his office ; 

(4) a suit for the possession of immovable property or for the recovery of an 
interest in such property ; 

STATE AMENDMENTS 

GUJARAT 

In its application to the State of Gujarat,'same as that of Maharashtra. 


MAHARASHTRA 

In its application to the State of Bombay, after the words “such property”, add the 

following :— ’ 

“but not including a suit for ejectment where— 

(a) the property has been let under a lease by a written instrument or orally and 

(b) the Court of Small Causes would be competent to take cognizance of a suit for the 

rent of the property, and 

(c) the only substantial issue arising for decision is as to whether the lease has deter¬ 

mined by efflux of the time limited thereby or has been determined by a notice in 
accordance with clause (h) of section 111 of the Transfer of Property Act 188? ” 

— Bom. Act VI of 1930, S. 3 (1) [9-5-1930]; IX of 1932, S. 2 [10-li-1932]; 

__read with LXXXVII of 1958, S. 2 [15-10-1958]’. 


Sch. II, Art 2 — Note 1 fcontd.) 

Small Cause Court — Suit by A — B standing 
surety for plaintiff for costs — Suit dismissed 
and decree for costs passed against A — De¬ 
cree realised from B —Suit by />' against A for 
recovery of amount realised from him — Suit 
held excepted under Art. 2 and not cogniz¬ 
able by Small Cause Court. 1952 Raj 188 
(190) [AIR V 39] : ILR (1952) 2 Raj 348. 


Sch. II, Art. 3 — Note 1 

[1] Article 3 applies to a suit relating to 
some distinct act done by an officer of the 
Government. A mere failure on the part of 
the Government to carry out a contract can¬ 
not be regarded as such an act. 1914 Mad 

578 (578) LAIR V 1] : 37 Mad 533 (DB). 

[2] Article 3 operates to take out of the 
purview of Small Cause Courts claims arising 
out of an act or order purporting to be done 
by an officer of Government in his official 
capacity, and no distinction arises from the 
fact that such an order, which is actually 
made by an officer of Government in his offi¬ 
cial capacity, might have been made by a 
person in his private capacity. 1940 Oudh 
245 (247; [AIR 27]. 

[3] A suit to recover from Government a 
sum less than Rs. 500 under a contract for 
the repair of a tank is of a small cause nature. 
1914 Mad 578 (578) [AIR V 1] : 37 Mad 533 
(DB). 

[4] Where the essence of the suit is that it 
is a claim founded on the allegations that 
the head of the Government Department con¬ 
cerned was not entitled to cancel the accep¬ 
tance or, at any rate, to forfeit the security 
money and that the Government is liable for 
damages arising out of the other consequen¬ 
ces of that act the suit is excepted from the 
cognizance of Court of Small Causes. 1940 
Oudh 245 (248) [AIR V 27]. 


SCHEDULE II, ARTICLE 4 — SYNOPSIS 

1. Suits under Article. 

2. Suits under Article as amended by Bom¬ 
bay Act 6 of 1930. 

1. Suits under Article—[1] For the pur¬ 
poses of the Act, the definition of immovable 
property in the General Clauses Act will 
apply. Hence standing crops are immovable 
property, (’ll) 9 Ind Cas 133 (134) (Cal). 

[2] Growing palm trees are immovable pro¬ 
perty in Burma for the purposes of the Pro¬ 
vincial Small Cause Courts Act. 1929 Rang 
200 (203) [AIR V 10] : 7 Rang 700 (DB). 

[3] A claim to grazing rights under a vil¬ 
lage custom is a claim to an interest in im- 
n ovable property not to be mooted in a Small 
Cause Court. 1910 Nag 21 (21) [AIR V 3] : 
12 Nag L R 83. 

[4] Suit by a zamindar for recovery of the 
;3rice of manure which he alleged belonged to 
lim because of his interest in the village and 
by reason of a particular custom is excepted 
from the cognizance of the Court of Small 
Causes under cl. (4J and is in essence one for 
the recovery of an interest in immovable 

property. 1925 Oudh 318 (319) [AIR*V 12]. 

[5J Suit for recovery of price of crops 
when defendants set up rights as settled rai- 
yats is not triable by Small Cause Court. 1931 
Cal 9L (91) [AFR V 18] (DB). 

[0] A suit for ground rent of site in a town, 
the and being neither revenue paying nor 
agricultural land, is cognizable by a Small 
Cause Court. 1933 Nag 382 (382) [AIR V 20]. 

[7] Suit for value of fruit removed from 

trpes is not governed by Art. 4. 1938 Lah 759 
(700) [AIR V 25] : ILR (1939; Lah 100. / 

[8] A suit for damages in respect of mango 

trees cut down and sold as fuel before the 
suit is triable by the Small Cause Court. 1937 
Cal 031 (032) [AIR V 24]. _ . 

[9] A suit by the landlord against the 
tenants for damages resulting from their un¬ 
authorised! y cutting some trees standing on 
the leasehold is a small cause suit and Arts. 4 
and 11 of Sch. II are inapplicable. 1959 Mys 
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f * j « 

( 5 ) a suit for the partition of immovable property ; 

i*' *4 f- 1 * >*’•'* ? * 

( 6 ) a suit by a mortgagee of immovable property for the foreclosure of the 
mortgage or for the sale of the property, or by a mortgagor of immovable 
property for the redemption of the mortgage ; 

( 7 ) a suit for the ‘assessment, enhancement, abatement or apportionment of 
the rent of immovable property ; 


Sch. II, Art. 4 — Note 1 A* nntdj 

102 (164) [AIR V 46 C 651 : ILR (1958) Mys 

820. „ 

[10] Suit for damages for illegal removal of 
goat’s head by a snebait lies in the Small 
Causes Court even if title of the shebait is 
incidentally in issue, (’ll) 14 Cal L Jour 118 
(120). 

[llj A document, though it may be evidence 
of an interest in land, is not itself an interest 
in land. A suit for recovery of the document 
is not necessarily a land suit. 1925 Lah 335 
(335) [AIR V 12] : 6 Lah 33. 

[12] Suit to reopen decree for obtaining 
relief under S. 36, Bengal Money-lenders Act, 
is cognizable by Small Cause Court and 

• should be brought in that Court. 1947 Cal 97 

• (97) [AIR V 34 C 28] (DB). 

[13] A suit to recover the price of skins of 
certain animals alleged to belong by custom 
to the plaintiff is not excepted from the 
cognizance of a Small Cause Court, (’ll) 1911 
Pun L R No. 159 p. 583 (584). 

2. Suits under Article as amended by 
Bombay Act 6 of 1930. — [1] ‘Substantial 
issue’ means an issue arising, not only upon 
the allegations in the plaint, but upon those 
allegations combined with the allegations 
made in the written statement. There can he 
no question at issue unless there is a difference 
between the parties, and in order to deter¬ 
mine what the issue is, the allegations of both 
sides must be considered. A substantial issue 
is an issue which goes to the root of the case, 
other issues being merely incidental or con¬ 
cerned with matters of the detail. 1939 Bom 
353 (353, 354) [AIR V 26] * 1945 Bom 470 
(473) [AIR V 32] * 1938 Sind 122 (123) [AIR 

V 25] : ILR (1939) Kar 60 (DB). 

[2] In a suit to recover possession and rent 
on the strength of a lease, the question of the 
hollowness of the lease is a matter which 
goes to the root of the whole case. The Small 
Cause Court has, therefore, no jurisdiction to 
try such a suit. 1939 Bom 353 (354) [AIR 

V 20]. 

[3] Where, in an ejectment suit, a plea 
under Bombay Rent Restriction Act is taken, 
a substantial issue arises as to the liability of 
the tenant to be evicted and in particular, 
whether the landlord bona fide requires the 
property for his own use. Such a suit is not 
covered by the Bombay Amendment of 1930 
made to the Provincial Small Cause Courts 
Act Which has given limited power to Small 
Cause Courts to try suits for possession. 
Small Cause Court, therefore, has no juris¬ 
diction to try such a suit. 1945 Bom 469 (470) 
[AIR V 32] : ILR (1945) Bom 437. 

^ u [4] A suit for ejectment of a tenant under a 
f tenancy, at-will falls within Art. 4 (c) and is 


cognizable by the Small Cause Court. 1936 
Bom 98 (98) [AIR V. 23], 

Sch. II, Art. 6 — Note 1 

[1] Where the amount in dispute was 
Rs. 252-10-0 and the claim was based on 
hypothecation bond but all claims against the 
mortgaged property had been abandoned and 
the suit was framed purely as a money suit 
and the question was whether second appeal 
lay, held, that neither Art. 6 nor Art. 11 
of Sch. II of the Provincial Small Cause 
Courts Act applied. 1925 All 205 (205) [AIR 
V 12]. 

12] Where the tenants execute a rchan bond 
in lieu of rent due to the landlord, the rela¬ 
tionship of landlord and tenant gives place 
to the relationship of creditor and debtor in 
respect of the money and Art. 6, Provincial 
Small Cause Court Act does not apply to the 
suit for the recovery of the sum. A suit by the 
plaintiff merely to recover the mortgage debt 
personally from the mortgagor is a Small 

Cause suit. 1934 Pat 43 (43) [AIR V 21]. 


Sch. II, Art. 7 — Note 1 

[11 Claim for enhanced kattubadi below 
Rs. 500 on ground of defendant’s default in 
payment of money rate is not one under 

Art. 7. 1916 Mad 1008 (1008) [AIR V 3] : 17 
Cri L Jour 193. (19 Mad 329, foiloicei.) 

[2] Suit for rent of small cause nature — 
Plaintiff’s co-sharers added as defendants — 
Suit involving question of title as shares of 
co sharers came up for determination Suit, 
held ceased to be of Small Cause nature and 
fell under Sch. II, Art. 7. 1940 Mad 507 (509) 

[AIR V 27]. t 

[3] A suit for reteable portion only ot 

stipulated rent by reason oi a fraction of the 
demised premises not having been delivered 
to the lessee involves a question of appor¬ 
tionment in the absence of any adjustment by 
the parties and is therefore not a suit oi a 

Small Cause nature. 1918 Mad 5o7 (558) [AIR 
V 5] : 41 Mad 370 (DB). (Letters Patent 
appeal from AIR 1918 Mad 551, in which 
Sadasiva Iyer, J. took contrary view disagree¬ 
ing with Spencer J.) t , 

T4l A suit for arrears of tent in respect of a 

wooden cabin which cannot at all be used for 
residential purposes and in which a question 
of apportionment of rent arises is not cogniz¬ 
able by a Small Cause Court in view of 
Sch II Arts 7 & 8 of the Provincial Small 
Cause Courts Act. 1952 Ajmer 47 (2) (47) 
[AIR V 39] 

[5] Suit for recovery of arrears ot rent ot 
shoo with costs and interest — Suit is not 
covered by Art. 7. (’53) 1953 Raj L W 295 
(296). 
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(8) a. suit for the recovery of rent, other than house-rent, unless the Judge of 
the Court of Small Causes has been expressly invested by the State Govern 
ment with authority to exercise jurisdiction with respect thereto; 

T _ STATE AMENDMENT 

UTTAR PRADESH 

In its application to the State of Uttar Pradesh, in Sch. II omit Art. (8). 
_ U- P- Act XXIV of 1954, S. 2 & Sch., item 3 (1) [30-11-1954], 

Art. 7 - Note UcontdJ ' 2. Suits for rent - Illustrative^^: 

[6| The defendant took a lease of pasture [1] Suit for damages for non- performance 

lands from the Government subject to certain the service which a tenant undertakes to ne? 
conditions. The defendant cultivated the land form as the consideration for his tenancy is in 

penalty was imposed on him by the collector Cause Court has no jurisdiction (’10) 12 Pal 
according to the terms of engagement. On L Jour 480 (482) (DB). ' ' ' U Cal 

failui e of the defendant to pay the same, a [2] Cess. — Cesses are, by virtue of statute 
su.t for its recovery was brought on the small made part of the rent payable by a tenure 

damages foi bieach of contract pure and decree passed therefor has the effect of a “rent 

P™P' e r a,Kl f c °goizable by the Small decree.” Such a suit is, therefore, excepted 
Cause Couit, although in fixing the quantum under the provisions of Art. 8. 1945 Pat 417 

of damages the collector had regard to the (419) [AIR V 32] : 24 Pat 307 (DB) * 417 

income or profits which the defendant might J < {VU). 

be expected to have received from the un- Produce Rent 

authorised use of the land. Neither Art. 7 nor [3] Suit for price of rent in Kind is not 
Art. 31 of Sch. II was applicable. 1951 Mad triable by Small'-Cause Court. 1923 All 50 

710 ( 1 10) L AIR V 38 C 225]. (52) [AIR V 10] r 45 All 7. (Case before 

- amendment by U. P. Act 24 of 1954.) 

SCHEDULE II, ARTICLE 8 — SYNOPSTS • M Rent f °r l orest ri ? h ! s - ~ Money payable 
1 “Rent”—Meaninp-nf in respect of forest right for cutting wood, 

1. « e nt Meaning of. etc., is rent and suit for its recovery is not 

2. Suits tor rent—Illustrative cases. cognizable by Small Cause Court. 1915 Cal 

3. Suits not for rent—Illustrative cases. 135 (137) [AIR V 2] (DB). 

4. Damages for use and occupation. of lCases prior to U P. Act 24 

cr » r . c .. Suit for recovery of rent of grazing 

o. Note for rent-Su.t on. area is excluded from cognizance of Small 

b. House rent. Cause Court. 1924 All 557 (557) [AIR V 11] • 

7. Suit by assignee of landlord. 48 All 389 * 1914 All 5 (6) [AIR V 1]. (Rent 

8. “Court expressly invested with power." “V/, &H50 [AIR V 38 

1. Kent” — Meaning of.—[1] Rent is to C 17] : ILR (1952) Nag 115.] 

l)e taken in ordinary sense as including com- M Fees for fishery. — Suit for fee due for 
pensation paid to owner of property for its allowing to catch fish in village river, is not 

use and occupation. 1917 Nag 37 (39) [AIR cognizable by Small Cause Court. 1917 Nag 
V 41: 14 Nag L R 35. 37 (38) [AIR V 4] : 14 Nag L R 35. 

L2j Rent” means return in money or kind [But see 1914 Oudh 272 (273) [AIR V 1], 
enjoyment of specific property. 1925 Lah (Theka of a right to fish and collect a produce 

196 (196) [AIR V 12]. is not lease, and the money payable by the 

[3] The word ‘rent’ as occurring in Arti- Thekadar is not rent but fee, and hence a 

cle 8 of Sch. II, has reference to rent in suit * or ^ ee due un( fer the Theka is not 

respect of immovable property and it does not exempted from the cognisance of a Small 

mean hire charges in respect of a moveable Ca [[ se Court.)] 

Properly such as a loud speaker. Hence, Arti- [7] Nazrana. — Suit against tenant for 

cle 8 does not exclude from the jurisdiction nazrana as price for grant of lease is suit for 
of Small Cause Court, a suit for hire charges rent ancl is not cognizable by Small Cause 
m respect of such property. 1958 Madh Pra Court. (’13) 9 Nag L R 94 (96, 97). 

C/^] * 1957 Raj 279 (281) [8] Suit for rent other than house rent is 

inio T V S \ IRR r (1957) 7 Ra J 898 * not cognizable. 1915 Cal 302 (303) [AIR V 2]: 

v 9 « 2 <L & K 15 (15, 10) t AIR V 39] : 10 J & K 42 Cal 638 (DB) * 1922 Pat 184 (185) [AIR 

ru » ha mi ,, „ v 9J (DB). (Provisions of S. 102, Civil P. C. 

.But see (’49) 1 Madh B L R 496 (497).] do not apply.) 

L4J Every village cess which is paid, deli- [9] Suit for rent due by landholder against 
vereci or rendered in money, kind or services his ryot under Estates Land Act is excepted 

by tenant, as such, on account of use or from cognizance and no second appeal lies. 

occupation of land let to him is "rent” within 1922 Mad 119 (120, 123) [AIR V 9] : 44 Mad 
the meaning of C. P. Tenancy Act. (’10) 6 Mad 697 (DB). (This is also true under the 
1 (122). Madras Estates Land Act.) / 

loj Money paid for enjoyment of trees is [10] Suit for rent of agricultural land is 

not rent 1927 Rang 94 (94) [AIR V 14] : 4 not cognisable. 1935 Rang 386 (387) [AIR 
Kang 503. y 2 2] : 13 Rang 633 (FB). 
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® — Note 2 fcontdj 

[11] Suit by plaintiff for damages alleging 
that defendant’s tenants agreed to cultivate 
lands and later did not raise crops and that 
the plaintiff was deprived of his share of 
crops — Held suit was for rent and not cogni¬ 
zable by Small Cause Court. (T2) 16 Cal 
W N 89 (92, 93) (DB). 

[12] Where the tenant agrees to give the 
landlord a fixed share of the produce as rent 
and not to appropriate the produce without 
first paying this share and the landlord sues 
the tenant for damages for loss suffered by 
misappropriation of the crop by the tenant 
the suit is really for rent and as such, not 
cognizable by a Small Cause Court. 1950 
Kutch 61 (61) [AIR V 37 C 49]. 

[13] The plaintiff gave certain land to the 
defendant for a period of three years at a 
certain annual rent for the purpose of making 
bricks by excavating the earth therefrom and 
allowed the defendant to remain in possession. 
The plaintiff brought a suit for arrears of rent. 
Held that the case was not one of mere 
licence or profit a prendre or even the sale 
of the earth. It was a case of demise of land 
and therefore the suit for rent was barred 
from the cognizance of small cause Court 
under Sch. II, Art. 8. 1952 All 874 (874) [AIR 

V 39]. (Case before amendment by U. P. Act 
24 of 1954.) 

[14] A suit contemplated by S. 149, Bengal 
Tenancy Act, also bears the character of a 
suit for a declaratory decree. Where the 
plaintiff T in a suit under S. 149 sues for a 
declaration that he is entitled to the rent 
deposited in Court and claims the money as a 
consequential relief, the suit is not cognizable 
by a Court of Small Causes under Arts. 8 and 
19 of Sch. II. 1949 Dacca 16 (17) [AIR V 36 
CIO]. 

3. Suits not for rent—Illustrative cases. 
—[1] Suit to realise money due on settlement 
by auction of date and palm trees is suit of 
Small Cause nature. It is not suit between 
landlord and tenant and does not come under 
Bengal Tenancy Act. 1936 Pat 403 (403) [AIR 

V 23] : 15 Pat 626 (DB). 

[2] Municipal Tax. — Suit for recovery of 
rent for water meter by Municipality is not 
barred. The charge for the use of a water 
meter is a part or water tax and the person 
taking water is liable to pay that charge 
under the rules for the assessment of water 
rate. 1937 Nag 209 (209, 210) [AIR V 24]. 

[3] Bazar Tax —A person who occupies a site 
in a market does not have such an interest in 
land as would give rise to- an action for 
rent for which he is liable for occupation of 
that site. He will not be liable for anything 
other than market toll or a sum of money in 
respect of a license by which license he is 
allowed to occupy a small portion of a market 
place for the sale of his goods. It is not rent 
and hence will not come under Art. 8. 1935 
Pat 184 (185) [AIR V 22]. 

[4] Clauses 8 and 13 refer to suits against 
persons who actually occupy or use the land 
or other property for which they are liable to 
pay rent or “malikana” and “haq”, etc., but 

[Vol. 13.] 2 A.M. 33, 


have no application to case of person who 
holds intermediate position between owner 
and occupier of the land, viz., who agrees to 
pay a sum of money every year in considera¬ 
tion of his being given the theka of the bazar. 
Such a tlieka means only a right to realize the 
‘tali-bazari” and other dues from the shop¬ 
keepers who attend the bazar. 1936 Oudh 223 
(224) [AIR V 23] : 12 Luck 124 (DB). 

[5] Suit for value of wages to be paid by 
produce, for agricultural labour for cultiva¬ 
ting in partnership the Jchas Khamar land due 
under Jcabuliat showing no tenancy is cogniz¬ 
able by Small Cause Court. 1919 Cal 264(265) 
[AIR V 6] (DB). (In such cases Small Cause 
Court has power to decide question of defen¬ 
dant’s status in spite of decision of Revenue 
Court passed without jurisdiction.) 

[6] A suit for half share of paddy and straw 
grown under settlement from plaintiff with 
stipulation to deliver half share of the pro¬ 
duce is cognizable by the Small Cause Court 
if there was nothing in the plaint suggesting 
that the defendant was a tenant. 1924 Cal 837 
(838) [AIR V 11]. 

[7] A suit for recovery of the money value 
of the half share 5f produce of bhag cultiva¬ 
tion from the defendant who is allowed to 
cultivate the land on the stipulation that he 
would be paid half the produce by way of 
wages is not a suit for rent and therefore is 
not excluded from cognizance of the Small 
Cause Court. 1954 Pat 32 (33) [AIR V 41 

C 11]. 

[8] Bargadar agreeing to cultivate land and 
pay half produce to landlord — Suit by land¬ 
lord for produce for period subsequent to year 
1929—Section 3 (17), Bengal Tenancy Act, as 
amended in 1928 applies — Bargadar is not a 
tenant — Suit is cognizable by Small Cause 
Court. 1938 Cal 707 (709) [AIR V 25] * 
(TO) 14 Cal W N 629 (632) (DB). (Bargadar 
stipulating that he would keep half the pro¬ 
duce in return for his labour in cultivating 
land and remaining half to be paid to the 
owner, is not a tenant.) 

[9] Ancestors of A planted certain mango 
trees in the gairmazrua land of the landlord B 
merely as trespassers, but there was agreement 
between B and the ancestors of A by which 
half the share in the trees and the fruit 
thereof was to be taken by B and the other 
half by the ancestors. B settled the land with 
C recognizing C as his tenant. C, by regis¬ 
tered sale deed, transferred his rights to D 
who, by a suit in the Small Cause Court, 
claimed half the share in the fruit trees on the 
land from A. Held, the suit for the share was 
not a suit for rent within Art. 8 and hence 
was cognizable by the Small Cause Court. 
1950 Pat 284 (286) [AIR V 37 C 70]. 

L10] Where the same land is used by larger 
number of persons for grazing their cattle and 
the only charge made is a fee per head of 
cattle there cannot be said to be tenancy nor 
a lease of the land. The licence to graze cattle 
would not in these circumstances amount to 
a lease since no right to the land is created, 
and the persons grazing their cattle are not 
tenants. A suit for recovery of grazing fee is 
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not a suit for rent. 1951 Nag 50 (51) [AIR 

V 38 C 17] : ILR (1952) Nag 115. 

[11] A suit for licence fee is not a suit for 
rent. 1955 N U C (All) 5810 [A I R V 42]. 
(Case prior to amendment by U. P. Act 24 of 
1954.) 

[12] Jodi. — Suit for jodi by Zamindar or 
Mittadar from Inamdar is cognizable by Court 
of Small Causes. 1917 Mad S84 (985) [AIR 

V 4] : 40 Mad 93 (DB). 

[13] Kattubadi. —Suit for arrears of kattubadi 
is of small cause nature. 1922 Mad 352 (353) 
[AIR V 9] (DB). . 

[14] Ferry rent. — Suit for recovery of sum 
payable under contract for plying boats in 
ferry is not a suit for rent and is cognizable 
by Small Cause Court. (’10) 14 Cal W N 994 
(995) (DB). 

[15] Co-sharer landlord in possession of 
holding under S. 22 (2), Bihar Tenancy Act — 
Suit against by other co-sharers for money 
payable is not a suit for rent and no second 
appeal lies. 1942 Pat 391 (392) [AIR V 29]. 

[16] Suit by plaintiff having a charge on the 
improvements for arrears of rent, to realize 
the amount of rent by sale* of the improve¬ 
ments is not a suit for rent but is triable only 
as ordinary suit. (’10) 8 Ind Cas 804 (864) 
(DB) (Mad). 

[17] Suit against partner in tenancy for 
share of rent is not suit for rent within Art. 8 
but really one for damages for breach of con¬ 
tract and is cognizable by Small Cause.Court. 
1918 All 210 (210) [A I R V 5] : 40 All 51. 
(Case before amendment by U. P. Act 24 of 
1954.) 

[18] Plaintiff suing for price of goods sold 
to defendant, giving credit to rent due from 
plaintiff to defendant—Counter claim by de¬ 
fendant for rent over and above plaint claim, 
is not barred by Art. 8 or 31—Suit could not 
be described as suit for account. 1923 All 202 
(202, 203) [AIR V 10]. (Case prior to amend¬ 
ment by U. P. Act 24 of 1954.) 

[19] Plaintiff granted lease of right to defen¬ 
dant to recover rent for certain period — In a 
suit by lessor for recovery of sum realized by 
defendant lessee for period beyond lease — 
Held , that suit was cognizable by Small Cause 
Court. (’20) 90 Ind Cas 822 (823) (Lah). 

4. Damages for use and occupation. — 

[1] Suit for damages against trespasser for use 
and occupation of land can be maintained. 
1925 Lah 190 (196) [AIR V 12] * 1947 Cal 
407 (408) [AIR V 34 C 125] (DB) * 1934 Lah 
355 (355) [AIR V 21]. (Section 23 leaves a 
discretion with Judge in such a case and no 
ground for revision exists on the ground that 
a question of title is raised in the suit.) * 1931 
Lah 501 (502) [AIR V 18] * 1925 Mad 890 
(891) [AIR V 12] 

Itiee 1926 Cal 541 (541) [AIR V 13] (DB). 
(Suit for compensation for use and occupation 
of excess of land not by way of damages but as 
rent is not cognizable by Small Cause Court.)] 
t?] Suits for mesne profits, that is, suits in 
which damages for wrongful use and occupa¬ 
tion are claimed, not being suits for rent are 
not excluded from the jurisdiction of the 


Small Cause Courts in Sch. II of the Provin 
cial Small Cause Courts Act. (*49) 54 
H C R 219 (227). (Such suits cannot be said 
to be included in suits referred to as suits for 
use and occupation in Sch. I of Mysore Small 
Cause Courts Act (8 of 1911)—Such suits are 
not cognizable on small cause side according 
to that Act.) 6 

5. Note for rent — Suit on.—[1] Suit on 

note for rent is not suit for rent and is cog¬ 
nizable. Demand note or a bond does not 
cease to be so, just because a part or the 
whole of its consideration is made up of rent 
whether in arrears or in advance. 1923 Nap- 
285 (285) [AIR V 10]. g 

6. House rent.—[1] Suit for rent of land 
is not suit for rent of house. Small Cause Court 
cannot entertain suit for arrears of rent of 
land. (’09) 4 Ind Cas 493 (494) (DB) (Cal). 

[2] A suit by a landlord against a tenant 
for rent at an enhanced rate, on the allegation 
that he had served the defendant with notice, 

to vacate the house by a certain date and in 

default he would be charged with an enhanc¬ 
ed rate is cognizable by the Small Cause 
Court. Suit is not one for enhancement of rent 
but rather a suit for rent and hence Art. 7 ' 
does not apply. And as it is a suit for house 
rent it is cognizable by Small Cause Court 
(T3) 9 Nag L R 72 (73). 

[3] Whether rent is ground rent or house 
rent depends upon contract. If lessee takes 
land and then builds upon it, .rent is ground 
rent. If lessor builds house and then lets 
house and land together, rent is house rent. 
Suit for former is not cognizable; suit for 
latter whether regarded as suit for rent or for 
tax is cognizable. Objection to jurisdiction 
must be decided by Court itself. 1918 Pat 277 
(277) [AIR V 5]. 

[4] “ House’* used in widest sense—Includes 
building used as shop — Rent for shop is 
house rent. 1927 All 194 (194) [AIR V 14]: 
59 £11 134. (Case before amendment by 
U. P. Act 24 of 1954.) * 1939 Pesh 14 (15) 
[AIR V 26] (DB) * 1928 Lah 284 (285) [AIR 
V 15] * 1922 Nag 15 (10) [AIR V 9]. 

[5] Building actually used as shop but cap¬ 
able of being used as residence is a ‘house* — 
Suit for arrears of rent of such building is 
cognizable. 1930 Pesh 55 (56) [AIR V 23]. 

[6] Motor garage is a house. 1935 Pesh 192 
(192) [AIR V 22]. 

[71 Recovery of rent for stall is small cause. 
(’09) 4 Ind Cas 822 (823) (Upp Bur). 

L8] Suit for recovery of rent of house site is 
not cognizable. Such a suit is different from 
suit for recovery of house rent. 1942 Oudh 

145 (146) LAIR V 29] (DB). 

[9] Open site for stacking fuel with chhap- 
par for shelter is not a house. 1933 Lah 306 
(307) [AIR V 20]. 

[10] ‘Khattis,* whether situate within the 
limits of a residential house or otherwise are 
meant for storage of grain, and when let apart 
from the houses in which they are situate, 
cannot be considered to be places meant for 
human habitation. A suit for rent in respect 
of khattis is not one for recovery of rent of a. 
house and hence is not cognizable. 1933 AU 
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(10) a suit to restrain waste ; 

. (lijasuit for the determination or enforcement of any other right to or 
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Sch. II, Art, 8 — Note 6 fcontdj 
918 (919) [AIR V 20] : 58 All 201 (DB). (Case 
before amendment by U. P. Act 24 of 1954.) 

[11] Mere fact that building could be used 
to shelter refugees from fire or earthquake in 
a pressing emergency does not make it house 
within the meaning of Cl. 8, Sch. II. 1941 
Rang 30 (37) [AIR V 28] : 1940 Rang L R 820 
(DB). 

[But see 1933 Nag 382 (382) [AIR V 20]. 

(Suit for ground rent of site in town — Land 
neither revenue paying nor agricultural land 
— Suit is triable by Small Cause Court.)] 

[12] A suit for rent of homestead land 
(though not agricultural land) situated in a 
town (Burdwan) is not cognizable. 1925 Cal 
423 (423) [AIR V 12] (DB). 

[13] Murtafa is a tax or rent in nature of 
house rent and a suit for its recovery for the 
occupation of houses is cognizable by Small 
Cause Court. 1919 Pat 480 (481) [AIR V 0] 
(db ). 

[14] Plaintiff mortgagee in possession and 
entitled to receive rents from shopkeepers, 
leasing out this right to defendant. Held , 
that lease was lease of immovable property 
and suit by lessor to recover the arrears of 
lease money from lessee was not a suit for 
house rent but an ordinary suit for rent under 
the article and therefore did not lie in a 
Small Cause Court. (*12) 9 All L Jour 770 
(777, 778). (Case prior to amendment by 
U. P. Act 24 of 1954.) 

[15] A suit for recovery of house rent, the 
amount claimed being less than Rs. 1000/- 
would be cognizable by the Court of Small 
Causes, Delhi, unless the cognizance thereof 
is barred by any other statute. There is noth¬ 
ing in the Delhi and Ajmer Rent Control Act 
(1952) which bars the cognizance of the suit 
by the Court of Small Causes. 1960 Punj 11 
(12) [AIR V 47 C 5] (DB). 

[10] A suit for arrears of rent in respect of 
a wooden cabin which cannot at all oe used 
for residential purposes and in which a ques¬ 
tion of apportionment of rent arises is not 
cognizable by a Small Cause Court in view of 
Arts. 7 and 8 of Sch. II. 1952 Ajmer 47 (2) 
(47) [AIR V 39]. 

[17] A suit for arrears of rent of a house is 
not a suit relating to immovable property. 
The rent itself which is due certainly relates 
to an immovable property but a suit tor rent 
can always be filed in the Small Cause Court 
though no suit for immovable property can 
be filed there. 1950 All 131 (132) [AIR V 43 
C 54]. 

[18] The landlord applied under S. 7B, 
U. P. (Temporary) Control of Rent and Evic¬ 
tion Act and when the Munsif acting under 
S. 7B (7) issued notice to him he got the ap¬ 
plication treated as a plaint in suit for arrears 
of rent. The suit was decreed and on appeal 
the appellate Court directed the plaint to be 
returned for presentation to the Small Cause 


Court. Held , that the Munsif had jurisdiction 
to hear and decide the suit for arrears of rent 
and the order directing the plaint to be 
returned for presentation to the Small Cause 
Court could not be upheld. (’54) 1954 All L 
Jour 708 (709). (Case prior to amendment by 
U. P. Act 24 of 1954.) 

7. Suit by assignee of landlord.—[1J Suit 
by assignee from the land holder of rent for 
arrears of rent under S. 132, Agra Tenancy 
Act is not cognizable by Small Cause Court 
but by the Revenue Court under S. 230, Agra 
Tenancy Act. It is still a suit for recovery of 
rent other than the ‘house rent.’ 1934 All 893 
(895) [AIR V 21] : 57 All 230 (DB). (Case 
before amendment by U. P. Act 24 of 1954 ) * 
1941 Lah 313 (313) [AIR V 28] * 1935 Lah 
970 (977,978) [AIR V 22]. 

[2] Suit by assignee of arrears of payment 
under a kabuliyat entered into by a usufruc¬ 
tuary mortgagee who released part of his 
zurpeshgi lease and stipulated to pay a fixed 
sum of Rs. 28 as profits on account of raiyati 
right, does not fall under Art. 8, such a suit 
not being one for rent. 1936 Pat 406 (407) 
[AIR V 23]. 

[3] Plaintiff attached defendant’s rent due 
in execution of his decree against defendant’s 
landlord. He then brought a suit for recovery 
of the money. Held , that suit was not suit for 
rent and Small Cause Court had jurisdiction 
to try it. (’ll) 10 Ind Cas 569 (569) (Cal). 

[4] Some of the co-proprietors of land 
transferred their right to recover their share 
of rent from the tenants to the plaintiff. The 

laintiff brought a suit against the non-trans- 
eror co-proprietor to recover the share of 
rent transferred to him. Held, that exception 
in Art. 8 did not apply because the defendant 
was not a tenant of the transferor and the 
suit was not for arrears of rent. Suit fn Small 
Cause Court was maintainable. 1930 Lah 377 
(378) [AIR V 23]. 

8. “Court expressly invested with 
power.”—[1] The “Judge” in Cl. (8) means a 
Court invested with the jurisdiction of a 
Court of Small Causes. It is not necessary to 
invest the powers by reference to the name of 
the particular Judge. 1928 Bom 205 (266) 
[AIR V 15] (DB) * 1930 Cal 497 (500) [AIR 
V 23] : ILR (1937) 1 Cal 1 (FB). (AIR 1910 
Cal 574, Overruled.) 

[2] Where the Judge of the Small Causes 
Court was not specially authorised under 
Art. 8 a decree passed by him for rent of a 
vacant land leased to defendant held was 
without jurisdiction. 1951 Punj 389 (2) (390) 
[AIR V 38 C 113]. 

Sch. II, Art. II — Note 1 

[1] To bring suit within Art. 11 it must be 
one brought expressly for determination of 
enforcement of right to or interest in immova¬ 
ble property. 1928 Cal 593 (594) [AIR V 15] * 
55 Cai 1193 (DB). 


ft 
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(12) a suit for the possession of an hereditary office or of an interest in such 

an office, including a suit to establish an exclusive or periodically recurrina 
right to discharge the functions of an office ; ° 

(13) a suit to enforce payment of the allowance or fees respectively called 
malikcma and liakk, or of cesses or other dues when the cesses or dues are pay¬ 
able to a person by reason of his interest in immovable property or in an 
hereditary office or in a shrine or other religious institution; 


Sch. II, Art. II — Note I (contd.) 

[2] A suit by a mortgagor to recover part of 
mortgage consideration from the mortgagee 
is not cognizable by the Provincial Small 
Cause Court. 1923 Cal 567 (567) [AIR V 10], 

[See also 1961 Madh-Pra 152 (153) [A I R V 
48 C 53]. (Suit for interest due on mortgage 
of house in form of rent suit—Not maintaina¬ 
ble in Small Cause Court.)] 

[3] In view of Art. 11, a Small Cause Court 
is precluded from trying a suit to enforce a 
charge on immovable property. 1939 Nag 
118 (119) [AIR V 26] : ILR (1941) Nag 356. 

[4] Where a suit is framed by the charge- 
holder as a suit for money, the fact that there 
is a general prayer in the plaint asking for 
such other or further reliefs as the Court may 
in justice and equity consider the plaintiff to 
be entitled to cannot convert the suit into 
one under Art. 11. 1928 Cal 593 (594) [AIR 
V 15] : 55 Cal 1193 (DB). 

[5] Where the plaintiff’s suit is in essence 
and in substance a suit for payment of a sum 
of money as arrears of rent, the fact that inci¬ 
dentally the question of plaintiff’s title to the 
property may have to be gone into does not 
take away the jurisdiction of the Small Cause 
Court. 1954 Madh-B 34 (35) [AIR V 41 C22]: 
ILR (1954) Madh-B 172. (Nature of suit has 
to be decided prima facie upon the language 
of the plaint.) 

[6] In a suit for recovery of rent of a plot 
of land, being the fraction of a khathan num¬ 
ber, governed by the T. P. Act, the Small 
Cause Court has no jurisdiction to decide a 
disputed question as to the extent of the ten¬ 
ancy, if jt is raised by the defendant-tenant. 
1951 Cal 302 (302) [AIR V 38 C 65]. 

[7] Suit by vendor for unpaid purchase- 
money is not suit for determination or en¬ 
forcement of right to or interest in immovable 
property or suit for specific performance of 
contract within Arts. 11 and 15. 1920 Mad 
578 (578) [AIR V 7] (DB) * 1926 Nag 65 (65) 
[AIR V 13] * (’ll) 10 Ind Cas 267 (267) (DB) 
(Mad). 

[8] A suit for recovery of the price paid to 
the defendant for the purchase of property 
on the ground that the plaintiff has been dis¬ 
possessed by a claimant, whose claim had 
been recognised by a decree of Court is a plain 
and simple suit for damages. When there is no 
prayer in that suit to determine the right or 
enforce the right or interest in any immova¬ 
ble property, it is not outside the jurisdic¬ 
tion of the Small Cause Court under Art. 11. 
1957 Mad 673 (674) [AIR V 44 C 207]. 

[9] A suit to recover money from the pro¬ 
perty belonging to the defendants is not a suit 
of the nature specified in Cl. 11, even though 
the property includes immovable property. 
1926 All 753 (754) [AIR V 13]. 


[10] In case of a suit by the landlord for 
damages resulting from unauthorised cuttin 
away of trees by the tenants it cannot be saia 
that any question relating to respective rights 
ot the landlord and tenant to an interesl in 
immovable property arises. Therefore Art 11 
is inapplicable. 1959 Mys 182 (163) U I R V 
46 C 65] : I L R Q958) Mys 826 * (’10) 5 Ind 
Cas 322 (323) (DB) (All). (Suit for damages 
tor cutting trees—Defendant alleging that trees 
did not exist and no trees were cut down — 
Suit is cognizable by Small Cause Court.) 

Lit J Although a Small Cause Court has no 
jurisdiction to decide questions involving a 
right to immovable property it isnotboumfto 
refuse to consider any question of title which 
is raised before it. If the question of title is 
only incidental and not the main relief, it can 
be gone into. 1929 Bom 228 (229) [A I R V 

o?ii D %* 1947 Mad 404 (404) [A I R V 34 C 
215J. (Suit in respect of tamarind gathered 

from tree—Cognizable by Small Cause Court— 
Question cw title to trees may be incidentally 
gone into.) 

[12] A suit for damages for trespass is co¬ 
gnizable by Small Cause Court. (’09) 10 Cal 
L Jour 198 (200) (DB). 

[13] A suit to obtain relief under S. 36, 
Bengal Money Lenders Act, does not fall 
within Art. 11. 1947 Cal 97 (97, 98) [A IR V 
34 C 28] (DB). 

[14] A suit for a share of the income of a 
Durbar Sahib as well as for a share of jaghir 
attached thereto is cognizable by the Court of 
Small Causes, (’ll) 1911 Pun L R No. .93 
p. 373 (377) : 1911 Pun Re No 20. 


[15] Suit by mortgagee claiming share of 
cosharer in offerings of temple against theka- 
dar—Held Art. 11 did not apply. 1930 Lah 
100 (100,101) [AIR V 23]. 

[16] A suit by lessees of lac produce, to re¬ 
cover value of lac illegally removed is co¬ 
gnizable by a Small Cause Court. (’19) 50 
Ind Cas 629 (630) (Nag). 


SCHEDULE II, ARTICLE 13 - SYNOPSIS 

1. Scope and applicability. 

2. Hakk. 

3. Cess. 

4. Other dues. 

5. “By reason of his interest in immovable 

property”. 

6. Interest in hereditary office. 

7. Interest in shrine. 

1. Scope and applicability. — [1] The 
application of Art. 13 is limited only to suits 
instituted by persons claiming the dues in an 
hereditary office or in a shrine against persons 
by whom they are primarily payable; the 
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Article cannot be extended to suits to recover 
dues from the person to whom they have been 
wrongly paid. (’55) I L R (1955) 5 Raj 295 
(290, 297). (Suit by one co-sharer against 
another for recovery o£ his share of dues 
realised by latter in entirety — Not excluded 
ftrom cognizance of Small Cause Court.) * 
1926 Lah 276 (276) [AIR V 13] * 1915 Nag 
124 (125) [AIR V 2] : 12 Nag L R 47. 

[2] Article has no application to case or 
person who holds intermediate position be- 
tween owner and occupier of land. 1936 Oudh 
223 (224) [AIR V 23] : 12 Luck 124 (DB). 

[3] A suit by a Municipality to recover 
arrears of taxes due by force of a statute and 
not by reason of any interest in immoveable 
property is not a suit coming within Sch. II, 
Art. 13 when the plaintiff merely claims a 
money decree without claiming any charge 
given to it under S. 167, Bengal Municipal 
Act, and the Small Cause Court will have 
jurisdiction to entertain and decide the suit. 

1950 Cal 415 (416) [AIR V 37 C 155] (DB). 

[4] A suit to recover plaintiff’s share in 

desaigiri allowance received by the defen¬ 
dant, is not a suit to enforce payment of any 
malikana, hakk or cess. This is a simple suit 
for money had and received and does not fall 
under Art. 13. 1945 Bom 490 (497) [AIR 
V 32]. ‘ 

[5] A suit for half share of the fruits of 
mango trees is not barred under Art. 13 
because the payment was neither malikana, 
hakk, cess or other dues payable by a person 
by reason of his interest in immoveable pro¬ 
perty. 1950 Pat 284 (288^ [AIR V 37 C TO] 
(DB). 

[6] Suit by co-sharer fot share in commuta¬ 
tion allowance of Kulkarni Watan is suit for 
money had and received, and does not fall 
under Art. 13. 1925 Bom 439 (439) [AIR V12] 

(DB). 

[7] Defendants entering into contract with 
Collector to pay a sum for right of collecting 
weighment dues—Part paid—Suit for balance 
dae is not to enforce payment of cess or dues 
from parties liable but is one to recover sum 
due under contract — Suit is Small Cause. 
1923 All 420 (420) [AIR V 10]. 

2. Haklc.—[1] A suit for a haq chaharum 
is not cognizable by a Small Cause Court. 
1921 All 08 (69) [AIR V 8] : 43 All 681 (DB). 

[2] Suit by Zemindar to half price of trees 
sold by tenant based on terms of village 
Wajib-ul-arz is cognizable by Small Cause 
Court. 1920 All 16 (10) [AIR V 7]: 42 All 448. 

3. Cess. — [1] A claim for jodi, russums 
and road cess is similar to a claim for rent, 
which is not of the nature of the cesses men¬ 
tioned in Cl. 13, and no second appeal lies if 
the value of the claim is less than Rs. 500. 
1925 Mad 1190 (1197) [AIR V 12]. 

[2] A suit for poruppu and cesses by the 
zamindar against the tenants is cognizable by 
the Small Cause Court; poruppu not being a 
cflass of allowance or fee contemplated by 
Art. 13. 1932 Mad 224 (225) [AIR V 19]. 

* [8] In view of the provisions of S. 41, 
Bengal Cess Act, the cesses being payable to 


the proprietor by reason of his interest in 
immovable property by tenure-holder or 
raiyats, a suit for cesses is excepted from the 
cognizance of the Small Cause Courts by 
virtue of Art. 13. 1945 Pat 417 (419) [AIll 
V 32] : 24 Pat 307 (DB). 

4. Other dues. — [1] The intention of 
Art. 13 is to exclude claims to the somewhat 
arbitrary dues designated as meras and resums 
from the cognizance of the Small Cause Court. 
1935 Mad 554 (555) [AIR V 22]. 

[2] The dues contemplated by Art. 13 are 
dues arising directly from the interest in 
immoveable property and do not include dues 
which are indirectly connected with some¬ 
thing arising out of an interest in immoveable 

property. 1948 Nag 145 (146) [AIR V 35 
C 54] : I L R (1947 ) Nag 776. 

[3] Article covers case when dues are 
claimed as eustomarv dues. 1923 All 378 
(380) [AIR V 10]. 

[4] A suit by a zamindar against the agra- 
haramdars of a village for recovery of jodi or 
meras which is really not rent but a cash 
payment fixed in lieu of certain customary 
dues payable to a zamindar in consideration 
of certain things done by him or certain 
expenses borne by the zamindari, e. g.. per¬ 
forming ubhayams in a temple, visiting the 
village, employing a divvan, employing a 
karnam, etc., falls within Art. 13 and is not 
cognizable bv a Small Cause Court. 1935 Mad 
554 (555) [AIRY 22]. 

[5] A suit on a promissory note which 
recites that it is executed on account ofrusum 
of Deshpande-ship for two years, is not 
barred by Art. 13 from cognizance by the 
Court of Small Causes, for the suit is not to 
recover the dues but to recover money on a 
negotiable instrument. 1941 Nag 271 (272) 
[AIR V 28] : I L R (1942) Nag 298. 

[0] A suit to recover choutarji dues which 
are in the nature of a jodi is a suit of a small 
cause nature. There is no difference in prin¬ 
ciple between inam jodi paid to a zamindar 
and sub-inam jodi paid to an inamdar as 
would make Art. 13 applicable to the latter 
while not applicable to the former. 1927 Mad 
070 (071) [AIR V 14]. 

[7] Money payable annually to plaintiff— 
Payment is not of nature described in Art. 13 
— Suit in respect of same is of small cause 
nature. (’12)1912 Mad \V N 537 (538) (DB). 

5. “By reason of his interest in immov¬ 
able property”. — [I] Article 13 bars a claim 
for cesses and other dues payable to a person 
by reason of his interest in immovable pro¬ 
perty. Prima facie, it would appear that the 
other dues referred to in Art. 13 must be 
ejusdem generis with cesses referred to imme¬ 
diately before, that is to say, charges arising 
from the immovable property itself. 1938 CaL 
320 (320) [AIR V 25) : I L R (1938) 2 Cal 00 
(DB) * 1932 Pat 220 (221) [AIR V 19]. 

[2] The words “by reason of his interest in 
immovable property” in Art. 13 contemplate 
payments which a person is entitled to, as 
representing his interest in immovable pro¬ 
perty and not because he possesses some 
interest in such property. 1928 Cal 709 (712) 
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Sch. IT, Art. 13 — Note 5 (contd.) 

[AIR V 15] (DB) * 1915 Nag 106 (107) [AIR 

V 2] : 11 Nag L R 100 * (*13) 30 Mad 18 (19) 
(DB). 

[3] Article 13 relates only to payments of 
money due to a person in consideration of his 
interest in the property, and accordingly 
Swatantarams do not fall within its scope. 
1928 Mad 21 (22) [AIR V 15] DB). 

[4] A suit for a licence fee is not a suit “to 
enforce payment of dues when the dues are 
payable to a person by reason of his interest 
in immoveable property”. 1955 N U C (All) 
5810 LAIR V 42 ].5 

[5] Certain dues and cesses were being 
claimed in a suit only by reason of the interest 
in immovable property which ‘plaintiffs, not 
withstanding the sale, claimed to have re¬ 
tained in a mouza and which in their view 
was still continuing in their favour — Held, 
notwithstanding the legal or juridical relation 
subsisting between the parties such a suit was 
covered by Art. 13. 1928 Cal 709 (712) [AIR 

V 15] (DB). (Per MuJcherji , J.-‘Cuming 
Contra.) 

[ 6 ] A suit by the landlord of a village for 
the price of manure of defendant’s cattle 
grazing on his banjar land on the ground that 
the defendant is a Thahva, (i. e,) non-agri¬ 
culturist resident of the village and according 
to the wajib-ul-arz of the village the landlord 
is entitled to the manure from the cattle of a 
Thalwa in the village, falls directly within 
Art. 13 of the Second Schedule to the Provin¬ 
cial Small Cause Courts Act, and is therefore 
excepted from the jurisdiction of the Court of 
Small Causes. The wajib-ul-arz of a village is 
a record not only of customs but of rights and 
customs, and the landlord’s claim for manure 
under its terms is one for dues payable to him 
by reason of his interest in immovable pro¬ 
perty. 1948 Nag 145 (147) [AIR V 35 C 54] : 
ILR (1947) Nag 776. 

[7] Suit by Zamindar to recover price of oil 
due by oil-man resident in village when under 
terms of a Wajib-ul-arz is within Art. 13, 
1918 All 79 (79) [AIR V 5] : 40 All 663. 

[ 8 ] A suit for recovery by an inamdar of 
sums payable by a Khatidar in respect of 
certain immovable property held by him 
under the inamdar as his superior holder is 
not cognizable ,bv a Court of Small Causes. 
1914 Bom 238 (238) [A I R V 1] : 39 Bom 131 
(DB). 

[9] Right to claim a share of the income of 
inam land by inamdars is a right to payment 
by reason of some interest in immovable pro¬ 
perty to which Art. 13 applies. 1935 Mad 41 
(41) [AIR V 22]. 

[10] A suit to recover ferry toll is not 
cognizable by the Small Cause Court. (T3) 

35 All 156 (157). 

[11] Suit by lambardar against cobblers of 
the village for dues in return of skin of dead 
cattle is not triable by Small Cause Court. 

1944 Nag 310 (310) [AIR V 31] : I L R (1944) 
Nag 825. 

[12] The plaintiffs, malguzars of a certain 
mouza, sued to recover from the defendant a 
sum of Rs. 34 on account of the wrongful 


removal of manure to which they set up title 
under a clause in the wajib-ul-arz. Held , that 
even if the claim were regarded as a “due** 
that due was not payable to the plaintiffs by 
reason of their interest in immovable property- 

1915 Nag 106 (107) [A I R V 2] : 11 Nag L R 

100 . 

[13] Dues payable to farmer of market for 
occupation of portion of market site is neither 
rent nor dues which are payable to the farmer 
by reason of his interest in immovable pro¬ 
perty and therefore the Small Cause Court 
has jurisdiction to entertain a suit by the 
farmer for such dues. 1935 Pat 184 (185, 186) 
[AIR V 22]. 

[14] A Municipality has no interest in the 
holdings situated in the Municipal area as is 
contemplated by the use of that expression in 
Art. 13 and its taxes do not therefore come 
under the exceptions mentioned in that article. 
Suit to enforce payment of such taxes is there¬ 
fore cognizable by a Court of Small Causes. 
1932 Pat 220 (221) [AIR V 19]*1928 Oudh 99 
(101) [AIR V 15] : 3 Luck 282. 

[15] Suit for the recovery of land cess is of 
a small cause nature and no second appeal lies 
from a decree in such a suit. (’13) 36 Mad 18 
(19) (DB). 

[16] A suit to claim a cess ‘sivunimera” 
which was shown to be a voluntary payment 
by a holder of the inam to his zamindar, and 
not one to which the zamindar was entitled by 
reason of his interest in immovable property, 
does not come within the purview of Art. 13. 
1929 Mad 694 (695) [AIR V 16]. 

[17] A claim for arrears of interest due be¬ 
cause of non-payment of rent cannot come 
under the definition of a claim for other dues 
“payable to a person by reason of interest in 
immovable property” within Art. 13. 1938 
Cal 320 (320) [A I R V 25] : ILR (1938) 2 Cal 

60 (DB). _ 

[18] A suit to recover Kalavettu (i. e.) price 
paid for the plaintiff’s water used for irriga¬ 
tion by the defendant is cognizable by a Small 
Cause Court. 1914 Mad 48 (48) [AIR V 1]. 


[19] Suit for local cess or village cess— 
Art. 13 does not apply. (T3) 36 Mad 126 

[20] A suit for the share of the plaintiff in 
respect of dharat collections against a stake 
holder, or a person who had wrongly received 
the plaintiff’s share, is cognizable»by a Small 
Cause Court. (T3) 1913 Pun L R No. 103 
p. 384 (384): 1912 Pun Re No. 120. 

6. Interest in hereditary office. [1] A 
suit for payment of the dues accruing to plain¬ 
tiff by reason of his hereditary office as 
purveyor of ghee to a temple for a nxea 
annual allowance is not of a small cause 

nature. 1916 Mad 445 (445) [AIR V 3] 


[2] A Court of small causes is debarred 
from taking cognizance of a suit by an archaka 

to receive the dues of his hereditary office 

under Art. 13. 1916 Mad 091 (691) [AIR V 3J. 

7. Interest in shrine. — [1] A claim for a 
certain amount though less than Rs. 5UU 
account of share as khadims out of income 
a religious shrine falls under Art. 13 ana 
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(14) a suit to recover from a person to whom compensation has been paid 
'under the “Land Acquisition Act, 1870, the whole or any part of the compen¬ 
sation ; 

[a] See now the Land Acquisition Act, 1894 (I of 1894). 

(15) a suit for the specific performance or rescission of a contract ; 


Sch. II, Art. 13 — Note 7 (contd.) 
excluded from the cognizance of a Court of 
Small Causes. 1933 Lah 600 [608) [AIR V 20]. 

[2] A suit for temple emoluments secured to 
the plaintiff by a takid is not cognizable by 
the Small Cause Court, (’ll) 1911-2 Mad W N 
589 (590) (DB). 

[3] A suit for the recovery of a share of 
offerings at a temple is not barred from the 
cognizance of a Court of Small Causes by 
Art. 13 which relates to claims against a per¬ 
son who is primarily liable to pay the cesses 
or due. (’29) 113 Ind Cas 750 (750) (All)* 
(’13) 19 Ind Cas 028 (029) (DB) (All) * (’ll) 
1911 Pun W R No. 92 p. 232 (233) (DB). 

[4] Hissedars of village common entitled to 
share offerings in temple—Offerings at temple 
with many claimants farmed to highest bidder 
by Government. Thekadar to give surety— 
Mortgage by co-sharer of his share—Thekadar 
refusing to pay amount of share to mortgagee 
—Suit oy mortgagee against thekadar held 
■cognizable by Small Cause Court—Art. 13 
or Art. 11 held did not apply. 1930 Lah 
100 (100, 101) [AIR V 23]. 


Sch. II, Art. 15 — Note 1 

[1] Where a suit is for specific performance 
of contract or in the alternative for damages, 
the suit is not of a small cause nature. 1924 
Mad 844 (844) [AIR V 11]. 

12] Article 15 comtemplates cases where 
rescission of a contract is the relief asked for 
and does not apply where what the plaintiff 
desires to obtain from the Court is not so 
much of the rescission of the contract as the 
recovery of the money advanced. 1936 Pat 
429 (430) [AIR V 23]. 

[3] A patnidar sued darpatnidar for re¬ 
covery of certain account papers relating to 
the Mahal on the basis of an executory con¬ 
tract contained in a registered kabuliyat and 
failing such recovery, plaintiff claimed Rs. 100 
as compensation. There was no evidence to 
show that the particular papers which plain¬ 
tiff wanted were already in the defendant’s 
possession —Held , that it was a suit for speci¬ 
fic performance of contract and was not cog¬ 
nizable by a Court of small causes and 
consequently second appeal was not barred. 

1932 Cal 481 (481) [AIR V 19] : 59 Cal 352. 

[4] A suit for the return of an article lent 
by the plaintiff to the defendant and for com- 

E ensation in the alternative is not cognizable 
y a Small Cause Court. 1919 Oudh 73 (74) 
[AIR V 0]. 

[5] Suit for recovery of balance of mort¬ 
gage consideration is not cognizable by a 
Small Cause Court. 1910 Cal 530 (531) [AIR 
V 31: 43 Cal 59 (DB). 

[0] Defendant agreed to pay a certain 
amount to plaintiff on plaintiff agreeing to 
transfer patta of his land to defendant. On 
•defendant’s refusal to pay plaintiff sued the 


defendant for that amount — Held that the 
Small Cause Court had no jurisdiction to 
entertain the suit as it was for specific perform¬ 
ance. (’09) 19 Mad L Jour 220 (221) (DB). 

[7] Suit by vendor for unpaid purchase- 
money expressing readiness to perform^ his 
part of contract and execute conveyance. Such 
suit is for specific performance and not cog¬ 
nizable by Small Cause Court. 1919 Mad 304 
(304) [AIR V 6] (DB) * 1929 All 02 (02) [AIR 
V10]. 

But see 1924 Lah 314 (315) [AIR V 11].] 

’8] Generally speaking, a suit by a vendor 
to recover the purchase money or any balance 
alleged to be due on a sale of immovable pro¬ 
perty falls within the category of a suit for 
specific performance. Where therefore a suit 

is not even one to recover a specific unpaid 

amount but raises generally the question of 
how a specific contract of sale has been per¬ 
formed it is one which is not of a small cause 
nature and the decree passed by the Small 
Cause Court is accordingly without jurisdic¬ 
tion. 1953 Mad 559 (560) [AIR V 40 C 214]. 


[9] Where the plaintiff is not claiming the 
performance of a specific act or the delivery 
of particular articles or of particular coins 
but is merely claiming money payable to him 
under a contract the suit can in no sense be 
treated as a suit for the specific performance 

of a contract. (’54) ILR (1954) Madh B 52(54). 

[10] Suit by vendee for recovery of pur¬ 
chase-money on the failure of a contract by 
vendor to convey land is of small cause 

nature. 1924 Mad 903 (903) [AIR V 11]. 


[11] A suit to recover money on the fulfil¬ 
ment of a condition on which it was stipulat¬ 
ed to be paid is not a suit for the specific 
performance of a contract so as to except it 
from the jurisdiction of a Small Cause Court. 

(’12) 15 Ind Cas 352 (352) (DB) (Mad). 

[12] A suit for redemption of certain articles 
pawned by the plaintiff with defendant, and, 
in the alternative, for recovery of their value, 
is not suit for specific performance and thus 
is not exempted under Art. 15. 1927 Oudh 
476 (478) [AIR V 14] (DB) * 1961 Andh Pra 
312 (313) [AIR V 48 C 81] * 1959 Madh Pra 

97 (99) [AIR V 40 C 32] (DB). 

[But see 1921 Oudh 124 (124) [AIR V 8].] 

[13] A suit to enforce an award is in essence 
a suit for specific performance of a contract 
and is not therefore cognizable by a Small 
Cause Court. 1918 Cal 899 (900) [AIR V 5] 
(DB) * 1924 Mad 485 (485) [AIR V 11]. (DB). 

[But see 1919 Upp Bur 25 (25) [AIR V 0]:3 
Upp Bur Rul 109.] 

• [14] A suit for recovery of money due on an 
taward is not a suit for the specific perform¬ 
ance of a contract and is cognizable by a 
Small Cause Court. 1924 Mad 485 (485) [AIR 
V 11] (DB)*1950 Pat 48 (49) [AIR V 37 C 18]: 
28 Pat 569 (DB) * 1929 Sind 43 (43) [AIR 
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(16) a suit for the rectification or cancellation of an instrument; 

(17) a suit to obtain an injunction ; 

(IS) a suit relating to a trust, including a suit to make good out of the general 
estate of a deceased trustee the loss occasioned by a breach of trust, and a suit 
by a co-trustee to enforce against the estate of a deceased trustee a claim for 
contribution; 

STATE AMENDMENTS 


GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 


MAHARASHTRA 

In its application to the State of Bombay, in cl. (18) of Sch. II for the words “relating to 
a trust” substitute the words “to enforce a trust.” —Bom. Act VI of 1930, S. 3 (2) [9-5-1930] 

read with LXXXVII of 1958, S. 2 [15 10-1958]. 


Sch. II, Art. 15 — Note 1 (contdj 

V 16] : 23 Sind L R 411*1926 Rang 198 (200) 
[AIR V 13] : 4 Rang 227 (DB). 

[15] Suit for balance of premium collected 
by agent — Relief prayed for against agent 
and lessee in the alternative — I-Ieid that the 
suit being for money due under a complete 
transaction of lease which had been given 
effect to and not for specific performance, it 
was cognizable by a Small Cause Court. 1933 
All 147 (148, 149) [AIR V 20]. 

[16] An action for the delivery of a specific 
chattel if the right to delivery flowed from 
contract, differs from an action for specific 
performance, since it is based on an allegation 
not that a contract to deliver has not been 
performed, but that the chattel is the pro¬ 
perty of the plaintiff and is being wrongfully 
detained by the defendant, and, therefore, 
such an action is not excepted from the juris¬ 
diction of a Small Cause Court by virtue of 

Cl. 15. 1928 Lah 535 (536) [ArR V 15]. 

[17] A suit for the recovery of a certain 
weight of silver and of gold which the plain¬ 
tiff alleged that he had given to the defendant 
goldsmith to make ornaments out of, is one 
for recovery of money and is cognizable by 
Small Cause Court. 1926 Oudh 272(273) [AIR 

V 13]|. 

[18] Suit for recovery of money advanced 
which is neither a suit for contribution nor 
one in respect of payment made by the plain¬ 
tiff of money to the defendant as a co-sharer 
does not fall within Art. 41 or Art. 15. 1936 
Pat 429 (430) [AIR V 23]. 

[19] After giving notice to the vendor that 
the house which was the subject-matter of 
the contract was likely to be acquired by the 
Municipality and having received no reply to 
it the vendee filed a suit in the Court of Small 
Causes to recover back the earnest money 
paid by him. It was held that the plaintiff did 
not come to Court with a clear and unambi¬ 
guous allegation that the contract became 
void. Alternatively he alleged that the con¬ 
tract became voidable. Thus he wanted the 
Court to decide that the contract had become 
void and on that basis he wanted a decree for 
the refund of the earnest money in terms of 
the contract itself. Such a claim would in¬ 
evitably attract the provisions of Art 15. 
Being a suit for specific performance and for 
rescission of the contract it was outside the 
jurisdiction of the Court of Small Causes. 
1956 Bom 254 (255) [AIR V 43 C 107]. 


[20! Compromise decree declaring rights of 
parties — Plaintiff getting right to recover 
amount of money from defendant in accor~ 
dance with rights specified in the decree—Suit 
to recover such amount is not one for specific 
performance of any agreement—Suit lies in 
Small Cause Court. 1961 Bom 221 (223) [AIR 
V 48 C 52]. 


Sch. II, Art. 17 — Note 1 

• [1] A suit to recover tax levied under 
Madras Local Boards Act and for a declara¬ 
tion that it was illegally levied and for an 
injunction restraining the Board from levying 
it in future is not of small cause nature. 1938 
Mad 941 (942) [AIR V 25] (DB). 


Sch. II, Art. 18 — Note 1 

[1] The word “trust” in Art. 18 bears the 
meaning it has under the Trusts Act. 1923 
Rang 129 (130) [AIR V 10] : 4 Upp Bur Rul 
154. 

[2] Provision in favour of daughter not 
party to partition deed is trust for her benefit 
which she can sue to enforce— Such suit will 
not lie in Small Cause Court as it relates to 
trust within article 18. 1914 Mad 95 v96) 
[AIR V 1] : 38 Mad 788. 

[3] Where a composition is effected between 
a debtor and his creditors, and a trustee is 
appointed to collect the outstandings and the 
trustee fails to carry out the terms of the 
deed, the only remedy of the creditors against 
the trustee is to file a suit against him for 
enforcing the trust. But such a suit is barrea 
by Art. 18 from the cognizance of a Small 
Cause Court. 1929 Sind 49 (49) [aIR V 16] 
(DB). 

[4] A Small Cause Court cannot entertain a 
suit for pension by a school-master who was 
subscribing to school-master’s Provident Fund 
as its jurisdiction is barred by article 18. 

1915 Mad 404 (405) [AIR V 2], . 

[5] A suit to recover offerings for a shrine 
from a person wrongfully appropriating them 
falls under Art. 18 as it relates to a trust. 
1926 Lah 228 (228) [AIR V 13]. 

[8] A suit for recovery of property entrust¬ 
ed by the owner to a goldsmith, for work to 
be done on it, is not a suit relating to a tru9t 

within Art. 18. 1923 Rang 129 (130) [AIR 

V 10] : 4 Upp Bur Rui 154. t . oc 

[7] Suit for recovery of money from trustees 

personally and from temple funds is not one 
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(19) a suit for a declaratory decree, not being a suit instituted under 
section 283 or section 332 of the Code of Civil Procedure 01 ; 

W Of Act XIV of 1882, See now the Code of Civil Procedure, 1908 (V of 1908), Sch. I, 
Order XXI, Rules 03 and 100, respectively. 

(20) a suit instituted under section 283 or section 332 of the Code of Civil 
Procedure 11 ; 

[a] See foot-note (a) under cl. (19). 


STATE AMENDMENTS 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Bombay, in cl. (20) of Sch. II, after the words “Code of 
Civil Procedure** add the words “in respect of any immovable property.” 

—Bom. Act VI of 1930, S. 3 (3) [9-5-1930] read with LXXXVII of 1958, S. 2 [15-10-1958]. 


Sch. II, Art. 18 — Note 1 (contd.) 
relating to trust and is one of small cause 
nature. 1925 Mad 374 (375) [AIR V 12]. 

[8] Suit for subscription by company 
against members—Members described as trus¬ 
tees — Suit is not one relating to trust within 
Article 18. (*10) 33 Mad 494 (498) (DB). 

[9] Suit by trustee— Claim based on agree¬ 
ment by defendant to pay specified sum to 
plaintiff— Suit does not relate to trust within 
Article 18. (*12) 15 Ind Cas 273 (275) (DB) 
(Mad). 

[10] Suit for recovery of amount deposited 
with arbitrator on ground that arbitrator had 
wrongfully given it to other party is not 
barred from the jurisdiction of a Small Cause 
Court under Art. 18. 1933 All 902 (903) [AIR 
V 20]. 


Sch. II, Art. 19 —. Note 1 

[1] Suits of declaratory nature are not 
small cause suits. 1925 All 40 (41) [AIR V 12], 

[2] If it appears from the nature of the suit 
as evidenced by the prayer that the main 
relief asked for is one for a declaration, then 
Art. 19 would come into operation and pre¬ 
clude the suit from being tried by the Small 
Cause Court. 1938 Nag 398 (399) [AIR V 25]. 

[3] Plaintiff instituted a suit for a declara¬ 
tion that the assessment in respect of his 
holding in excess of Rs. 18-9-0 per quarter 
was ultra vires and for the recovery of Rs. 54 
which had been realized from him by the 
Municipality which was not entitled to re¬ 
cover anything more than Rs. 18-9-0 per 
quarter — Held , that the suit was of a decla¬ 
ratory nature and was covered by Art. 19. 
1937 Pat 25 (27) [AIR V 24]. 

[4] L died leaving certain ornaments of the 
value of Rs. 280 claimed by plaintiffs as heirs. 
Owing to disputes, the ornaments were handed 
over by the police to the defendant No. 3 as 
stake-holder. When jthe plaintiffs claimed 
jewels from the defendant No. 3 the latter 
replied that he would hand over the jewels to 
them if they satisfied him as to their title 
thereto. The plaintiffs filed a suit for the 
recovery of the jewels. Defendants 1, 2 and 4 
were included as projforma defendants. Held. 
that the suit was of a declaratory nature ana 
cognizable by a Civil Court on the regular 

side. 1925 All 40 (41) [AIR V 12]. 

[5] Suit for declaration of right to Insu¬ 


rance policy is not cognizable by a Small 
Cause Court. 1917 Mad 20 (25) [AIR V 4] 
(DB). 

[6] When a plaintiff cannot obtain all the 
rebels he seeks without asking for declara¬ 
tion, the prayer for declaration takes the suit 
away from the province of a Small Cause 
Court. (TO) 8 Mad L Tim 199 (199) (DB). 

[7] The mere addition of a prayer for a 
declaration cannot prevent a suit from being 
of the nature cognizable bv a Court of Small 
Causes provided it is a suit of that nature. 
1927 All'760 (761) [AIR V 14]. 

[8] An incidental declaration prefatory to 
the return of money does not except a suit 
from the cognizance of a Court of Small 
Causes. Consequently, a suit for a sum of 
money below Rs. 500 alleged to have been 
unlawfully collected from the plaintiff as tax 
is of a small cause nature and no second 
appeal lies for such a suit. 1932 Mad 226 
(226) [AIR V 19]* 1938 Nag 398 (399) [A I R 
V 25]. 

[9] Suit under S. 149, Bengal Tenancy Act, 
for declaration that plaintiff is entitled to 
rent deposited in Court and for money as 
consequential relief — Suit is not cognizable 
by Small Cause Court under Art. 19, Sch. II. 
1949 Dacca 16 (17) [AIR V 36 C 10]. 

[10] To a suit claiming refund of license fee 
for sale of liquor, wrongly realized under a 
demand by Customs and Excise Department, 
article 19 is not per se applicable as the plain¬ 
tiff has not asked for any declaratory relief. 
The main relief is the recovery of the money 
wrongly realised, and in such cases the addi¬ 
tion or the prayer for declaration even if 
made does not pi event the suit from being of 
a nature cognizable bv a Small Cause Court. 
1957 Raj 398 (397) '[AIR V 44 C 152] : ILR 
(1957) 7 Raj 139. 


Sch. II, Art. 20 - Note 1 

[1] Where - an objection to attachment has 
been disallowed without adjudication, Art. 20 
does not apply to bar a suit for recovery of 
the price of the property attached, (’ll) 8 All 
L Jour 187 (189). 

[2] Crops wrongfully attached in execution 
—Objection by owner of crops — Objection 
struck off without adjudication — Objector 
filing suit for recovery of crops in Small 
Cause Court — Held , that the Small Cause 
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(21) a suit to set aside an attachment by a Court or a revenue-authority, or 
a sale, mortgage, lease or other transfer by a Court or a revenue-authority or 
by a guardian ; 

STATE AMENDMENTS 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Bombay, in clause (21) of Schedule II 

(a) after the word ‘attachment’ add the words “of any immovable property” ; 

(b) after the word ‘transfer’ add the words “of any such property”. 

—Bom. Act VI of 1930, S. 3 (4) [9-5-19301 
read with LXXXVII of 1958, S. 2 [15-10-1958]. 

( 22 ) a suit for property which the plaintiff has conveyed while insane ; 

( 23 ) a suit to alter or set aside a decision, decree or order of a Court or of a 
person acting in a judicial capacity ; 

( 24 ) a suit to contest an award ; 

( 25 ) a suit upon a foreign judgment as defined in the Code of Civil Proce¬ 
dure or upon a judgment obtained in a [India] ; 

[a] Substituted for the words and letters “a Part A State or a Part C State” by 2 
A. L. O., 1956 [1-11-1950]. 

( 26 ) a suit to compel a refund of assets improperly distributed under 
section 295 of the Code of Civil Procedure 8, ; 

[a] Of Act XIV of 1882. See now the Code of Civil Procedure, 1908 (V of 1908), S. 73. 


STATE AMENDMENT 

UTTAR PRADESH 

In its application to the State of Uttar Pradesh, in Schedule II omit Art. (26). 

—U. P. Act XXIV of 1954, S. 2 and Schedule, Item 3 (1) [30-11-1954]. 


Sch. II, Art. 20 — Note 1 (contd.) 

Court had no jurisdiction to entertain the 
suit, (’ll) 8 All L Jour 187 (189). 


Sch. II, Art. 23 — Note 1 

[1] Where in execution of a decree certain 

property is sold subject to a mortgage and out 
of the sale proceeds the claims of the mort¬ 
gagee are satisfied first and the surplus is paid 
to the attaching decree-holder who is left 
short by certain amount, he is at liberty to 
file a suit against the mortgagee for the re¬ 
covery of the sum on the basis that it is 
money had and received without necessarily 
getting the order refusing payment to him set 
aside. The suit is triable by Court of Small 
Causes. Article 23 does not apply. 1931 Rang 
56 (58) [AIR V 18] : 8 Rang 485. . 

[2] Small Cause Court decree—-Suit to re¬ 
open decree for obtaining relief under S. 36 
Bengal Money-Lenders Act, 1940, does not 
fall under Art. 23 and is cognizable by Small 
Cause Court, and should be brought in that 
Court alone. 1947 Cal 97 (97, 98) [AIR V 34] 
C 28] (DB). 


Sch. II, Art. 24 —Note 1 

[1] A Judge has jurisdiction to adjudicate 
on the validity of an award when that ques¬ 
tion arises incidentally in a suit that was with¬ 
in his cognizance. (’12) 6 Sind L R 85 (85). 

[2] Where the award was admitted and th e 
plaintiff only sought to recover what wa s 
awarded to him — Held , that it was not a suit 
to contest an award and the Small Cause 


Court had jurisdiction. 1925 Bom 519 (519) 
[AIR V 121 : 49 Bom 693 (DB). 

[3] A suit to recover money payable under 
an award is cognizable by a Court of Small 
Causes. 1919 All 12 (13) [AIR V 6] : 42 All 
169 * 1919 Upp Bur 25 (26) [A I R V 6]: 3 
Upp Bur Rul 109. 

[4] A suit to recover money deposited under 
an agreement of reference to arbitration, is 
not a suit to contest an award. 1952 Assam 

158 (158) [AIR V 39]. 

[5] A suit to enforce an award is not the 

same as a suit to enforce a contract and the 
Small Cause Court has jurisdiction to take 
cognizance of such a suit. 1915 Cal 129 (130) 
[AIR V 2] (DB). _ 

Sch. II, Art. 26 - Note 1 

[1] After A brought a property to sale, B 
applied for rateable distribution and it was 
granted. A then was allowed to bid on satis¬ 
fying B’s decree. When he had bought the 
property, the sale was set aside at the instance 
of a third party. A sued B to recover from 
him Rs. 270 paid in satisfaction of his decree. 
Held, that the suit does not fall either under 

Art. 2 or 20. 1923 All|310 (311) [AIR V 10]. 
45 All 359 (DB). . , , 

[2] Property sold in execution ot decree 
subject to mortgage—Mortgage satisfied ou 
sale proceeds first and surplus paid to atta - 
ing decree-holder, who was left shor y 
Rs. 208 — He can sue for recovery 

on basis of “money had and received. A • 

cannot apply to such a suit. 1931 Ra g 
(58) [AIR V 18] : 8 Rang 485. 
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(27) a suit under the Indian Succession Act, 1865, section 320 or section 321, 

•or under the Probate and Administration Act, 1881, section 139 or section 140, 

to compel a refund by a person to whom an executor or administrator has 
paid a legacy or distributed assets ; 

[a] See now the Indian Succession Act, 1925 (XXXIX of 1925), Ss. 360 and 361. 

(28) a suit for a legacy or for the whole or a share of a residue bequeathed 
by a testator, or for the whole or a share of the property of an intestate • 

(29) a suit— 

(a) for.a dissolution of partnership or for the winding up of the business of 

a partnership after its dissolution ; 

(b) for an account of partnership-transactions ; or 

(c) for a balance of partnership-account, unless the balance has been struck 

by the parties or their agents ; 


Sch. II, Art. 28 Note 1 death of the latter, the plaintiff instituted a 

[1] Clause 28, Sch. II contemplates a suit suit in the Small Cause Court for contribu- 

between rival claimants when the relief claim- tion to the extent of Rs. 200 against the legal 
ed is to recover a share of the estate and not representatives of his deceased partner in res- 
only an item of the estate as against a third P ect of the amount paid by the plaintiff to 
party. Where plaintiffs claimed as heirs cer- satisfy the joint decree, but the plaint was 
tain jewels worth Rs. 280 left by a deceased returned to be re-presented to the proper Court 
person— Held, that Cl. 28, second schedule, on the ground that no suit for contribution 
did not apply. 1925 All 40 (41) [AIR V 12] * but only a suit for accounts lay— Held, that a 
1915 Cal 740 (740) [AIR V 2] (DB)*1938 Mad suit for contribution on the small cause side 
864 (864) [A I R V 25] : I L R (1939) Mad 78 was maintainable as the partnership had 
(DB). (A I R 1933 Mad 346 and AIR 1926 ceased to exist and the order returning the 
Mad 37, Overruled .) * 1925 Mad 1110 (1110) plaint was erroneous. 1934 Mad 699 (700) 
[AIR V 12]. [AIR V 21]. 

(But see 1938 Pesh 79 (80) [AIR V 25].] [3] Where partnership has been already dis- 

[2] A suit by an executor or administrator solved and accounts have already been taken, 

for possession of movable property belonging the suit for the ascertained sum of money is 
to the estate of the deceased is cognizable by cognizable by Small Cause Court, (’ll) 1911 
a Court of Small Causes. 1917 Low Bur 61 Pun L R No. 195 p. 747 (750). 

(61) [AIR V 4], [4] Suit for accounts is a suit for an in- 

[3] Article 28 applies only to claims pre- determinate amount which can only be arriv- 

ferred on the ground of inheritance as heirs ed at by taking the regular account between 
to the property of another. A suit for orna- the parties. Where the plaintiff sues for a 

ments given to daughter and her husband on definite sum and shows clearly how it is to be 

the occasion of their marriage filed on their ascertained, it is not a suit for accounts. 1933 

•death is one on termination of gift and is co- Nag 82 (83) [AIR V 20] : 29 Nag L R 115. 

gnizable by Court of Small Causes. 1914 Mad [5] A suit for recovery of specific sum of 

501 (502) [AIR V 1] : 37 Mad 538 (DB). money does not assume the character of a 

[4] Father dying intestate—Representatives suit for accounts merely because in the deter- 

of father entitled to rent till date of his mination of the question in controversy ac- 

death—Suit for share in rent by some repre- counts may have to be examined. 1928 Cal 

sentatives against others— Held, that the suit 127 (128) [AIR V 15] (DB). 

being clearlv one for a share in property of [6] A suit based on a pro-note executed by 
the rather who died intestate, it was excepted the defendant, promising to pay amount found 
from cognizance of Small Cause Courts by due to plaintiff on settlement of partnership 
Art. 28, Sch. II. 1934 All 453 (454) [AIR accounts is cognizable by a Small Cause 

V 21]. # Court. 1925 Oudh 560 (560) [AIR V 12]. 

[5] Where the property claimed belonged [7] Suit for recovery of money advanced 

to a deceased woman and the claim was with for purposes of partnership business with ap- 
regard to her heirship— Held, that having re- proximate profits — Held suit was not one for 

gard to Art. 28, it is not a case triable by a the balance of partnership accounts. 1919 

Small Cause Court. 1924 Cal 536 (536) [AIR Cal 328 (328) [AIR V 8]. 

V 11] (DB). [8] Proviso to Art. 29 (c) contemplates that 

- where balance has been struck by parties or 

Sch. II, Art* 29 — Note 1 their agents, suit can lie on such balance in 

[1] A suit for partnership accounts with an Court of Small Causes. Where, there is de¬ 
allegation that the partnership has been dis- finite agreement by the defendant to pay sum 

solved and containing also an alternative found due, this agreement affords fresh cause 

prayer for the dissolution of the partnership of action to plaintiff and suit based on it for 

if it has not been dissolved is not triable by recovery of money agreed to be paid is not a 

Small Cause Court. 1915 All 60 (61) [AIR V 2J. suit within the meaning of Cl. (a), (b) or (c) 

[2] Where a joint decree was passed against of Art. 29. 1933 Sind 324 (325) [AIR V 20] : 

the plaintiff and his partner and after the 27 Sind L R 308 (DB). 
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(30) a suit for an account of property and for its due administration under 
decree ; 

(31) any other suit for an account, including a suit by a mortgagor, after the 
mortgage has been satisfied, to recover surplus collections received by the 
mortgagee, and a suit for the profits on immovable property belonging to the 
plaintiff which have been wrongfully received by the defendant ; 

STATE AMENDMENTS 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State oE Bombay, in clause (SI) oE Schedule II, for the words “and 
a suit for the profits on immovable property belonging to the plaintiff which have been 
wrongfully received by the defendant” substitute the words “but not including a suit for 
mesne profits”. —Bom. Act VI of 1930, S. 3 (5) [9-5-1930] 

read with LXXXVII of 1958, S. 2 [15-10-1958]. 


Sell If, Art. 29 — Note 1 (covtd.) 

[9] Suit by^ plaintiff to recover amounts ad¬ 
vanced to defendant for purchase of partner¬ 
ship property —Held parties not being partners 
suit was cognizable by Small Cause Court. 
1937 Nag 68 (69) [AIR V 241. 


Sch. II, Art. 30 — Note 1 

[1] Suit for accounts is suit for indetermi¬ 
nate amount which can only be arrived at by 
taking the regular account between the par¬ 
ties. Where plaintiff sues for definite sum and 
shows clearly how it is to be ascertained, it is 
not suit for accounts. 1933 Nag 82 (83) [AIR 
V 20]: 29 Nag L R 115. 

[2] A suit under S. 69, Contract Act, by the 
widow of a deceased coparcener of a joint 
Hindu family against the karta for reimburse¬ 
ment of the expenses incurred by her for her 
daughter’s marriage which the karta was 
bound to meet out of the income of the family 
property but refused or failed to do so does not 
come under Art. 30 or Art. 31 and is not ex¬ 
cluded from the jurisdiction of a Small Cause 
Court. 1947 Mad 438 (438, 439) [AIR V 34 C 
237]. 


SCHEDULE II, ARTICLE 31 — SYNOPSIS 

1. Scope. 

2. Suit for accounts. 

3. ‘'Suit by a mortgagor.to recover 

surplus collections ” 

4. ‘'Suit for the profits on immovable pro¬ 

perty . . . wrongfully received by the 
defendant.” 

5. Suit for damages for use and occupation. 

1. Scope. — [1] The forms of suit descri¬ 
bed in Art. 31 are included as being of the 
nature of suits for an account. 1927 Rang 
262 (262) [AIR V 141: 5 Rang 388. {Overruled 
by AIR 1928 Rang 102 (FB) on another 
point.) 

[2] Article 31 relates to suit for accounts as 
also to suits in which the Court can pass a 
decree only upon taking some accounts. 1957 
Pat 713 (714, 715) lAIR V 44 C 212]: 36 Pat 
624 (DB). 

[3] Types of cases mentioned in article 31 
involve the taking of accounts from the mort¬ 
gagee who has been in possession and from 


the defendant who has received the profits of 
immovable property. 1947 Pat 202 (205) [AIR 

V 34 C 74]: 25 Pat 480 (DB). 

[4] A suit upon an agreement between 
plaintiff and defendant that the latter would 
pay plaintiff half of what he realized from a 
tenancy granted to him by Government is 
cognizable by Small Cause Court. Art. 31 
does not apply. 1921 Lah 173 (173) [AIR 

V 8]. 

[5] ‘Profits’ within the meaning of Art. 31 
does not include mesne profits. Hence, a suit 
for mesne profits is not excepted from the 
cognizance of Small Cause Court by Art. 31 
of Schedule II. (’61) 85 Cal W C 1067 (1068). 
(The expression “mesne profits” refers to 
wrongful possession and not dispossession.) 

2. Suit for accounts. — [1] Suit for 
account — Nature is to be determined by 
prayer in plaint — A suit is not a suit for an 
account unless the plaint asks for the taking 
of accounts. 1937 Nag 172 (172, 173) [AIR V 
24j: ILR (1937/ Nag 85. 


[2] It is difficult to lay down a general rule 

whether a suit comes within Art. 31 or lies 
outside the scope of that article and therefore 
whether a suit is for an account within 
Art. 31, must be considered on its own merits. 
A suit is not necessarily a suit for an account 
simply because a claim with regard 
to certain specified items omitted from an 
account must be examined. 1928 Sind 66 (67) 
[AIR V 15] vDB). , . . > 

[3] Where the plaintiff prays in the plaint 

that the defendant be asked to render accounts 
and brings a suit for an indeterminate amount 
then the suit is clearly one falling under 
Art. 31. If on the other hand the plaintiff sues 
for a specific sum of money and it is the 
defendant who alleges that the suit falls- 
under Art. 31 then before the Court can hold; 
that it does so, the defendant must prove to 
its satisfaction firstly that other transactions 
besides those in suit have taken place between 
the parties, secondly that the plaintiff is liable 
to render account to the defendant and thirdly 
that the suit cannot be disposed of satisfacto¬ 
rily without taking accounts. 1958 Raj 2oo 
(287) [AIR V 45 C 95]: -ILR (1958) 8 Raj 83/. 

[4] A suit for an account is a special torm 
of suit, and does not mean every form or suit 
in which accounts have to be looked into m 
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Sch. II, Art, 31 — Note 2 fcontd J 
order to ascertain the correctness or otherwise 
of the amount claimed by the plaintiff. Where 
a plaintiff claims a definite sum of money, the 
mere fact that the accounts have to be looked 
into to verify the figure claimed would not 
make the suit one for account and such a suit 
would be cognizable by the Court of Small 
Causes. 1948 Oudh 80 (81) [AIR V 35 C 27)* 
1940 Mad 504 (505) [AIR V 27]: ILR (1940) 
Mad 298 (DB' * 1938 Mad 799 (800) [AIR V 
25] * 1938 Mad 707 (707) [AIR V 25] * 1919 
Mad 778 (778, 779) [AIR V 6]. 

[5] The question whether suit for recovery 
of specific sum is a “suit for an account” 
within the meaning of Art. 31 depends upon 
the nature of the investigation which is re¬ 
quired in order to afford relief to the plaintiff; 
il in order to grant relief to the plaintiff it is 
necessary to take accounts, the suit will be 
one for an account within the meaning of 
Art. 31. 1937 All 23 (24) .[AIR V 24) * 1952 
Cal 736 (737) [A I R V 39] (DB) * 1915 Cal 
365 (368) [AIR V 2] (DB). 

[But see (’09) 19 Mad L Jour 113 (115) 
(DB).] 

[6] There is a clear distinction between suits 
for accounts and suits in which decrees are 
passed after taking some accounts. A suit for 
accounts means a suit by a person who is en¬ 
titled to accounts from a person who is liable 
to render accounts either on the basis of a 
contract or because of fiduciary relationship. 
A suit for money where the amount is to be 
determined on accounting is not a suit for 
accounts. (’01) 65 Cal W N 1067 (1069). 

[7] A suit not for accounts but for recovery 
of a sum of money the precise amount of 
which cannot be ascertained unless the 
accounts of the parties have been examined is 
cognizable by a Small Cause Court. 1914 All 
108 (108) [AIR V 1] (DB). 

[8] A suit for a specific sum of money can¬ 
not be regarded as a suit for an account, 
within the meaning of Art. 31, because 
accounts have to be taken incidentally to 
arrive at the finding whether amount claimed 
by plaintiff is really due to him. (*31) 1931 
All L Jour 5 (6) (DB). (Plaintiff suing for 
specific sum of money—Allegation that defen¬ 
dants as commission agents sold certain cattle 
belonging to plaintiff withheld sale proceeds 
Held suit was not one for accounts). 

[9] Where in a suit for money the claim was 
for a specific amount in respect of one tran¬ 
saction as the result of the purchase and sale 
of goods under one agreement —Held , that the 
suit was not an account suit so as to take it 
out of the cognizance of a Court of Small 
Causes. 1928 All 626 (627) [AIR V 15]: 50 All 
862. 

[10] A suit for a specific amount which has 
wrongly been credited in the defendant’s 
account with the firm of the plaintiffs, where 
it is not at all necessary to investigate the 
various items in the accounts is not barred by 
Art. 31. Nor does such a suit amount to a recti¬ 
fication of account by re-opening it. 1953 
Ajmer 9 (9) [AIR V 40 C 11]. 

[11] A suit for an account implies that the 
plaintiff is entitled under the substantive law 


to demand an account from the defendant. 
.1940 Mad 504 (505) [AIR V 27]: I L R (1940) 
Mad 296 (DB) *1920 Cal 742 (742) [AIR V 71 
(DB) * 1917 Lah 27 (27) [AIR V 4]: 1917 Pun 
Re No. 34. (Plaintiff advancing money to 
defendant on security of yarn — Defendant 
acting as commission agent for sale —Plaintiff 
selling yarn and for balance due suing defen¬ 
dant —Suit is not covered by Art. 31.) *1916 
Mad 990 (990) [AIR V 3] * (’13) 24 Mad L 
Jour 693 (696) (DB) * (’12) 11 Mad L Tim 13 
(13) (DB). (Art. 31 of Sch. II applies only to 
cases where relationship is such that one of 
parties is bound to render account to the 
other.) 

[12] A suit for accounts will be one where 
a preliminary decree for accounts will be 
necessary, and it will be necessary for the 
Court to call upon the defendant to render 
accounts. 1928 All 332 (332) [AIR V 15]. 

[13] Suit for money acknowledged by defen¬ 
dant is not one for accounts and is cognizable 
by Small Cause Court. (’22) 67 Ind Cas 851 
(852) (DB)tCal). 

[14] In a suit for a fixed sum of money, the 
plaintiff alleged that there was a settlement 
between the parties in February, 1924, under 
which the 1st defendant acknowledged a cer¬ 
tain amount due in paddy, cash and hay. 
Subsequently, the dealings continued between 
the parties and the actual amount claimed in 
the plaint was something different from that 
shown in the settlement, the paddy being less 
and the cash being slightly more. The defen¬ 
dant, in his written statement, entirely denied 
the truth of the transactions that he executed 
any settlement, or that any balance whatever 
was due from him — Held , that the suit was 
not one for an account within the meaning of 
Art. 31. 1931 Mad 789 (790) [AIR V 18] (DB). 

[15] Suits for the recovery of specific quan¬ 
tities of paddy or their value from the ap¬ 
pellant on the ground that this amount of 
paddy belonging to the respondent firm had, 
in each case, been wrongfully seized by the 
defendant are suits in tort for conversion, i.e., 
for the recovery of property which had been 
wrongfully seized or for the value thereof. 
Such suits are cognizable by the Small Cause 
Court and consequently, no second appeal 
lies. Such suits are not in any way similar to 
suits for accounts. 1934 Rang 218 (219) [AIR 
V 21]. 

[16] A suit for the produce which defendant 
“had taken from the land which he had 
entered and forcibly worked, or its value,” is 
not one for accounts and is of a small 
cause nature. 1927 Rang 262(262) [AIR V 14]: 
5 Rang 388. 

[17] Claim for crops harvested and removed 
before delivery of possession is one for ac¬ 
count — Claim for subsequent cutting and 
carrying away of crops is claim for damages 
and cognizable by Small Cause Court. 1917 
Mad 128 (129) [AIR V 4] (DB). 

[18] A suit by purchaser of arrears of pay¬ 
ments under a kabulyat entered into by a 
usufructuary mortgagee who released part of 
his zarpeshgi lease and stipulated to pay a 
fixed sum as profit on account of raiyati right 
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Sch. II, Art. 31 — Note 2 ( contd .) 

is not a suit for accounts and does not come 

under Art. 31. 1936 Pat 406 (407) [AIR V 23]. 

[19] Firm sued another firm for recovery of 
sum of money being the price of goods sup¬ 
plied. There had been no previous dealings 
between the firms and thus there were no 
credit and debit entries in their accounts 
which had to be mutually adjusted against 
each other— Held , that it was not a suit for 
account within the meaning of Art. 31 and no 
second appeal lay when the subject-matter 
of suit did not exceed Rs. 500. 1937 All 23 
(24, 25) [AIR V 24]. 

[20] A suit based on an agreement between 
the plaintiff company and the defendant 
whereby “the plaintiff company was to sup¬ 
ply raw materials and the defendant was to 
execute moulding and casting work to be paid 
for at certain stipulated rates, subject to de¬ 
duction for bad workmanship and subject also 
to the return at the end of each month of all 
such materials or metals as the defendant did 
not use for the work he had to perform” is not 
a suit for account and is not exempted from 
the cognizance of a Small Cause Court. (’22) 
64 Ind Cas 327 (327) (Cal). 

[21] The plaintiff’s father purchased certain 
property and entrusted the management of 
the same to the defendant, the maternal uncle 
of the plaintiffs. The father advanced certain 
sums of money from time to time to the de¬ 
fendant in order that the same might be lent 
to the tenants. The father died in September 
1918. The defendant refused to render account 
of the monies that he received and realised 
some time in 1921. Plaintiffs then filed the 
suit. Held , the suit was one for accounts and 
was, therefore, exempted from the cognizance 
of the Small Cause Court by Art. 31. 1925 All 
682 (682) [AIR V 12]. 

[22] A suit was brought by a plaintiff to 
recover a fixed amount in excess of the value 
of the goods supplied by the defendant to 
him, and for which he had made payments in 
advance. Every transaction between the 
parties was separately dealt with, and the 
defendant became liable to repay the sum 
which he had received in excess of the price 
ultimately fetched by any one consignment 
delivered by the defendant to the plaintiff. 
Held , that the suit was cognizable by a Small 
Cause Court. 1928 All 332 (332) [AIR V 15]. 

[23] A suit for recovery of balance due out 
of the consideration of the completed sale is 
cognizable by Small Cause Court. The mere 
fact that the plaintiff had given defendant a 
notice to go into account cannot convert this 
suit into one for account. 1936 Lah 557 (558) 
[AIR V 23]. 

Suits between principals and agent 

[24] A suit by principal against his agent 
for money collected by the agent on princi¬ 
pal’s behalf is excluded from the cognizance 
of a Small Cause Court if the payment to the 
plaintiff requires adjustment of the agent’s 
commission. Such a suit is also not covered 
by Art. 8 of Sch. 1 of Mysore Small Cause 
Court’s Act 1911. (’51) 29 Mys L J 41 (47). 

[25] Suit against agent for value of goods 


received and not accounted for by him is 

cognizable by Small Cause Court. 1931 Lalv 
271 (271) [AIR V 18] * (’54) ILR (1954) Cut 
277 (282)*1914 Mad 100 (100) [AIR V 1]. 

[26] Where an account between the princi¬ 
pal and agent has yet to be settled a suit for 
recovery though of a specific sum is a suit for 
an account. 1917 Mad 476 (477) [AIR V 4], 

27] Where a commission agent does not 
ask for any accounts to be taken, and sues for 
a definite sum of money to be paid by the 
defendant, the suit is a suit for money; and 
the fact that the record of the suit transac¬ 
tions in the form of a written account which 
is not a settled or stated account, may have to 
be gone into, does not turn it into a suit for 
an account. 1928 Bom 476 (479) [AIR V 15] • 
52 Bom 904 (DB). 

[28] Where agent files suit against principal 
for specific sum of money alleged to be due 
to him in regard to certain dealings suit is 
not one for accounts. It is only in exceptional 
cases where his remuneration depends on the 
extent of dealings which are not known to 
him or where he cannot be aware of the 
extent of the amount due to him unless the 
accounts of his principal are gone into that a 
suit by an agent for accounts against his 
principal might be competent. But where the 
exact sum of money which the agent claims 
from his principal is known to him, the only 
form in which a suit can be filed is the one 
for specific amount. 1938 Mad 707 (707) [AIR 
V 25]. 

[29] Agent appointed to collect rent to 
meet all proper expenses in connection with 
the estate was dismissed. He instituted suit 
against the principal to recover certain 
amount. His case was that after taking into 
account what he had collected by way of 
rent and what he had expended, and the 
salary due to him during his period of suspen¬ 
sion together with the peon’s salary which he 
had himself met, the principal was liable in 
the sum mentioned. Held that agent was, in 
effect, suing for an indemnity against his 
principal. It was not, therefore, excluded. 

1940 Mad 504 (505) [AIR V 27] : ILR (1940) 
Mad 296 (DB). 

3. “Suit by a mortgagor ... to recover 
surplus collections.”—[1] A suit by a mortga¬ 
gor, after redemption to recover from the 
mortgagee the profits of the mortgaged pro¬ 
perty and the value of certain trees alleged 
to have been cut down by the defendant is 
exempted from the cognizance of Small Cause 
Court by article 31. 1919 All 94 (94) [AIR 
V6]. 

[21 Suit for mesne profits for period between 
date fixed for redemption and'date for delivery 
of possession*—Suit is not one of account by 
mortgagor to recover surplus collection re¬ 
ceived by mortgagee — Article 31 not applic¬ 
able. (TO) 12 Cal L Jour 620 (023) (DB). 

4. “Suit for the profits on immovable 
.wrongfully received by the defen¬ 
dant.”—[1] Unless a decree for accounts is 
asked for, a suit for money against a person 
who is alleged to have wrongfully realized 
moneys due to the plaintiff does not come 
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Sch. II, Art. 31 — Note 4 (contdj 
within the article. 1928 Cal 424 (424) [AIR 

V 151*1920 Mad 783 (783) [AIR V 71 (DB). 

(Suit for specific sum as profits of land with¬ 
out asking for an account.) 

[2] The defendant who had taken the lease 
of pasture lands from the government on cer¬ 
tain conditions cultivated the lands in breach 
of conditions. A penalty was imposed by the 
collector taking into account the income the 
defendant might have derived by unauthoris¬ 
ed use of the land. In a suit for recovery of 
amount from the defendant it was held the 
suit was one for damages for breach of con¬ 
tract and was cognizable by Small Cause 
Court. 1951 Mad 710 (710) [AIR v 38 C 225]. 

[3] A suit for mesne profits is not of a 
nature cognizable by a Small Cause Court 
under the Provincial Small Cause Courts Act. 
1928 Rang 102 (106, 108) [AIR V 15] : 6 Rang 
60 (FB)*1938 Lah 219 (219, 220) [AIR V 25]: 
ILR (1938) Lah 341 (DB)*(T0) 8 Ind Cas 270 
(271) (All)*1918 All 222 (223) [AIR V 5] : 40 
All 142*1933 Lah 509 (510) [AIR V 20] (DB). 

(Second appeal lies and not revision.) * (’ll) 
34 Mad 502 (503) (DB)*1921 Upp Bur 8 (10) 
[AIR V 8] : 4 Upp Bur Rul 83. 

[But see (’96) 23 Cal 884 (889) (FB). (18 Cal 
316, Overruled .)] 

[4] A suit for mesne profits is not cogniz¬ 
able by a Court of Small Causes, if the plain¬ 
tiff, by alleging that the defendant has actual¬ 
ly received profits, asks for an account of the 
profits received. 1933 Nag 87 (88) [AIR V 20]: 
29 Nag L R 61 (DB)*1936 Nag 42 (44) [AIR 

V 23]: 31 Nag L R 180. 

[5] Although suits for mesne profits are in 
the nature of suits for damages, as such suits 
often involve the taking of very complicated 
accounts, it was not the intention of the 
Legislature that such suits should be cogniz¬ 
able by a Court of Small Causes. The defen¬ 
dant had agreed to sell some fields to the 
plaintiff but having failed to execute a sale 
deed, a suit was filed in which a decree was 
passed and in pursuance of it and in compli¬ 
ance with the original agreement of August 
17, 1928, the defendant, on October 24, 1931, 
executed a sale-deed and the plaintiff was put 
in possession in December, 1931; early in 
1932, the plaintiff brought a suit for mesne 
profits for the years 1929-30, 1930-31 and 
1931-32 — Held, that the plaintiff did not sue 
for damages but did sue for mesne profits and 
that the suit was one falling under Art. 31. 
A second appeal, therefore, was maintainable. 

(’35) 18 Nag L Jour 76 (78, 79). 

[6] The possession of one co-sharer is deem¬ 
ed to be on behalf of all in law and neither 
such possession nor receipt of profits can be 
considered wrongful. Failure of the co-sharers 
to give other co-sharers their share of the 
profits is, however, wrongful. Article 31, 
therefore, does not apply to suits by certain 
co-sharers for recovery of the value of their 
share of the produce realized by other co- 
sharers in possession of their joint land, there 
being no “wrongful” receipt of profits. 1930 
Lah 613 (613) [AIR V 17] * 1918 All 355 
(350) [AIR V 5] : 40 All 660. (Suit to recover 


half the rent of a house by a co-owner against 
another co-owner and the tenant where the 
whole rent has been realized by the co-owner ) 
* 1935 Lah 50 (50) [AIR V 22]. (A suit by a 
joint tenant to recover his proportionate 
share of the rent of a tenancy.) * (’10) 8 Mad 
L Tim 281 (282) * (’40) 1940 Nag L Jour 22 
(23). (Suit by co-owner of khudkast field 
against other co-owner for his share of profit 
refused by the other.) * 1947 Pat 202 (205) 
[AIR V 34 C 74] : 25 Pat 480 (DB). 

See also 1936 Lah 377 (378) [AIR V 23]. ] 

[But sec 1917 Cal 367 (368) [AIR V 4] (DB) 
.*1934 Pat 2 (3) [AIR V 21].] 

[7] Article 31 does not apply to a suit for 
mesne profits by persons in respect of their 
share of an occupancy holding held in 
common by the parties. 1931 All 551 (552) 
[AIR V 18] * 1934 All 404 (405) [AIR V 21]. 

[8] Where a plaintiff claims a definite and 
ascertained sum representing in money his 
share of the profits of land jointly owned by 
him with the defendant the suit is cognizable 
by a Small Cause Court. 1917 Pat 121 (122) 
[AIR V 4]: 3 Pat L Jour 423. 

[9] A simple suit for mesne profits is not 
excluded from the jurisdiction of the Small 
Cause Court unless a decree for accounts is 
expressly asked for. 1957 Pat 713 (714, 715) 
[AIR V 44 C 212] : 36 Pat 624 (DB). (Relief 
sought is a decree for Rs. 400 against defen¬ 
dants for mesne profits and other ancillary 
relief in the shape of cost without any prayer 
for accounts — Suit held triable by Small 
Cause Court.) * 1952 Cal 736 (737) [AIR V 39] 
(DB). (A suit simpliciter for recovery of pro¬ 
fits of immovable property wrongfully receiv¬ 
ed by a co-sharer defendant — Does not fall 
under Art. 31.) 

[10] Suit for damages on allegation that 
plaintiff was kept out of possession after 
deposit of mortgage money under decree for 
redemption—Suit is one for profits of immov¬ 
able property belonging to plaintiff wrong¬ 
fully received by defendant — Article 31 
applies. (’13) 11 All L Jour 238 (240). 

[11] The usufruct of growing trees is pro¬ 
fit on immovable property and a suit to 
recover the mesne profits from such usufruct 
is not a suit of small cause nature. 1932 Mad 
554 (555) [AIR V 19]. 

[12] A suit for recovery of money due to 
the plaintiff under the terms of a conveyance 
of immovable property executed in his favour 
by the defendant is not a suit for recovery of 
profits of immovable property wrongfully 
received by the defendant within the mean¬ 
ing of Art. 31. (TO) 12 Cal L J 599 (601) (DB). 

[13] Suit for damages for trespass by defen¬ 
dant on plaintiff’s land and removal of crop 
— Damages assessed as profits wrongfully 
obtained — Suit is not barred under Art. 31. 
(’12) 35 Mad 726 (727). 

[14] The mere fact of a question of title 
arising does not prevent a suit being cogniza- 
able by a Court of Small Causes. Where the 
plaintiff alleged that he bought the defen¬ 
dant’s share of certain fruit produced in a 
jungle and sued to recover damages for wrong¬ 
ful removal of the same fruit — Held that the 
suit was not one for mesne profits and was 
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(32) a suit for a general average loss or for salvage ; 

(33) a suit for compensation in respect of collision between ships ; 

(34) a suit on a policy of insurance or for the recovery of any premium paid 
under any such policy ; 

STATE AMENDMENT 

UTTAR PRADESH 

In its application to the State of Uttar Pradesh, in Schedule II, omit Art. (34). 

—U. P. Act XXIV of 1954, S. 2 and Schedule, Item 3 (1) [30-11-1954]. 

(35) a suit for compensation— 

(a) for loss occasioned by the death of a person caused by actionable wrong; 

(b) for wrongful arrest, restraint or confinement ; 


Sch. II, Art. 31 — Note 4 (ccntd.) 

triable by Small Cause Court. 1915 Nag 43 

(44) [AIR V 2] : 11 Nag L R 160. 

[15] A suit to recover the loss caused to 
plaintiff by a wrongful act of defendant in 
respect of immovable property is not a suit 
for the profits of immovable property belong¬ 
ing to the plaintiff which have been wrong¬ 
fully received by the defendant. 1925 Nag 
327 (327) [AIR V 12 j : 21 Nag L R 18. 

[16] Effect of annulment of sale under S. 53, 
Provincial Insolvency Act, is to hold that no 
transaction had taken place at all, and this 
being so, any sum that vendee receives by 
virtue of that transaction, is received by him 
wrongfully within the meaning of Art. 31, 
Sch. II, Provincial Small Cause Courts Act. 
1938 Lah 219 (220) [AIR V 25] : ILR (1938) 
Lah 341 (DB). 

[17] Article 31 contemplates that a suit in 
order to be exempted must be a suit for 
account, which will include a suit for the 
profits of immovable properties belonging 
to the plaintiffs but which have been wrong¬ 
fully received by the defendant. Where the 
suit is not for an account but for a specified 
sum representing the price of fruits wrong¬ 
fully retained by the defendant Art. 31 cannot 
be held to apply. 1927 Cal 375 (375) [AIR 
V 141. 

[18] Expression “belonging to the plain¬ 
tiff,” applies to immovable property and not 

to profits. 1936 Lah 377 (378) [AIR V 23]. 

5. Suit for damages for use and occupa¬ 
tion. — [1] A suit by the landlord against the 
tenant who took the land on lease for one 
year, but on the expiry of the period continu¬ 
ed to be in possession for another year, 
refusing to surrender it, claiming damages for 
use and occupation, is not excluded from the 
jurisdiction of the Small Cause Court by 
Art. 31. 1935 Mad 307 (308) [AIR V 22]. 

[2] A suit by a municipality for damages 
for the use and occupation of certain land is 
not one which can properly be described as 
a suit for profits derived from immovable 
property but is a suit against a trespasser for 
damages for the use and occupation of land 
and as such is not excluded from the jurisdic¬ 
tion of the Small Cause Court. 1928 Nag 118 
(119) [AIR V 15]. 

[3] The Small Cause Court in a rent suit 
has jurisdiction to award damages for use and 
occupation for breach of contract of tenancy. 
1942 Pat 269 (270) [AIR V 29]. 

[4] A claim founded on an allegation of 


permissive occupation is a claim for damages 
for use and occupation and is a suit of a 
small cause nature. 1926 Mad 622 (622) [AIR 
V 13] (DB). 

[5j The plaintiff had leased the land to the 
defendant’s son. After expiration of the term 
of the lease the defendant’s son continued as 
a tenant holding over. After him (the defen¬ 
dant) his mother continued to cultivate with¬ 
out any notice to quit or any protest from 
the plaintiff. The plaintiff sued for damages 
for use and occupation. In her written state¬ 
ment the defendant definitely challenged the 
plaintiff’s title and set up title in herself — 
Held , the case was one in which the defen¬ 
dant had received mesne profits under a claim 
of title and one who claimed to be the right¬ 
ful owner was seeking to recover the same 
after having an account taken of the mesne 
profits. Hence the suit was not cognizable by 
the Small Cause Court. 1925 Mad 884 (884, 
885) [AIR V 12] (DB). 

[6] Where plaintiff sued for declaration of 
title to certain articles hired and also claimed 
damages for use and occupation — Held , that 
suit cannot be tried by the Small Cause Court. 
(’30) 1930 Mad W N 654 (655, 656). 


Sch. II, Art. 32 — Note 1 

[1] Saving cargo from leaky boats is not 
salvage — Small Cause Court can try suit for 
such services. 1917 Low Bur 163 (163] [AIR 
V 4]. 


Sch. II, Art. 34 —Note 1 

[1] A suit on a contract of Insurance is not- 
maintainable in a Small Cause Court tinder 
Art. 34. (’13) 20 Ind Cas 155 (156) (DB) (Cal). 

[2] Mutual Insurance Company insuring to 

its members money for ceremonies under 
articles of association — Suit by Company for 
refund of amount overpaid is not triable by 
Small Cause Court. 1939 Lah 220 (221) [AIR 
V 26]. . t 

[3] Suit against vendor for breach ot 
warranty of article found damaged on receipt 
—Secretary of State joined as defendant in 

the alternative on supposition of damage 

during transit—Article 34 inapplicable. 1920 

Cal 100 (100, 101) [AIR V 13]. 

SCHEDULE II, ARTICLE 35 - SYNOPSIS 

1. Scope and object. . 

2. Clause (b) — Wrongful arrest, restraint 

or confinement. 

3. Clause (f)—Adultery and seduction. 
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fc) for malicious prosecution ; 

(d) for libel ; 

(e) for slander ; 

(f) for adultery or seduction ; 

(g) for breach of contract of betrothal or promise of marriage ; 

(h) for inducing a person to break a contract made with the plaintiff ; 

(i) for obstruction of an easement or diversion of a water-course ; 

*[(nj for an act which is, or, save for the provisions of Chapter IV of the 

Indian Penal Code, would be, an offence punishable under Chapter XVII 
of the said Code ;] 

*[(]) f° r illegal, improper or excessive distress, attachment or search, or for 
trespass committed in, or damage caused by, the illegal or improper 
execution of any distress, search or legal process ;] 

(h) for improper arrest under Chapter XXXIV of the Code of Civil Proce¬ 
dure 0 or in respect of the issue of an injunction wrongfully obtained 
under Chapter XXXV of that Code 0 ; or 

4l) for injury to the person in any case not specified in the foregoing sub¬ 
clauses of this clause ; 

[a] Inserted by the Provincial Small Cause Courts (Amendment) Act, 1914 (VI of 1914), 
S. 2 (1). [b] Substituted for the original Item (j), ibid , S. 2 (2). [c] Of Act XIV of 1882. 
See now the Code of Civil Procedure, 1908 (V of 1908), Sch. I, Orders XXXVIII and 
XXXIX, respectively, and S. 95. 

STATE AMENDMENT 

«UTTAR PRADESH 

In its application to the State of Uttar Pradesh, in Sch. II omit sub-clause (ii) of Art. (35). 

—U. P. Act XXIV of 1954, S. 2 and Schedule, Item 3 (1) [30-11-1954]. 


3>ch. II, Art. 35 — Synopsis (contd.) 

4. Clause (g) — Breach of contract of mar¬ 

riage. 

5. Clause (h)—Inducing breach of contract. 

-6 % Clause (i)—Obstruction of easement and 
diversion of water-course. 

7. Clause (ii) — Offences against property. 

-8. Clause (j)—Illegal, improper, or exces¬ 
sive distress, attachment etc. 

:9. Clause (k) — Improper arrest under 
Chapter XXXIV, Civil P. C. or injunc¬ 
tion wrongfully obtained under Chap¬ 
ter XXXV, Civil P. C. 

10. Clause (1) —Injury to person in cases not 
specified. 

41. Objection to'jurisdiction. 

1. Scope and object.—[1] The object of 
enacting Article 35 is that all suits where 
serious allegations of commissions of offence 
are made, should be taken away from the 
jurisdiction of the Small Cause Courts which 
try suits summarily. 1950 Mad 010 (612) [AIR 
“V 43 C 193]. 

[2] Where the suit is for recovery of price 
:paid to defendant for purchase of property 
t)n the ground that plaintiff has been dispos¬ 
sessed by a claimant whose claim had been 
recognised by a decree of Court, it is a plain 
and simple suit for damages. Such a suit is 
not outside the jurisdiction of the Small 
Cause Court and does not come within the 
mischief of either Article 11 or Article 35. 

1957 Mad 073 (074) [AIR V 44 C 207]. 

[ 2. Clause (b)—Wrongful arrest, restraint 

«r confinement. — [l] Article 35 (b) has no 

[Vol. 13.] 2 A.M. 34. 


application to a case of wrongful seizure of 
cattle with their subsequent impounding — 
“Seizure” is not “arrest”. ( 5 41) 1941 Nag L 
Jour 328 (329, 330). 

3. Clause (f) — Adultery and seduc¬ 
tion. — [1] Suit for recovery of (rougha) 
money as compensation for losing wife is not 
cognizable. 1920 Lah 357 (358) [AIR V 7] : 
1 Lah 574 (DB). 

4. Clause (g) — Breach of contract of 
marriage. — [1] A suit for compensation for 
breach of conti act of betrothal and loss of 
provisions etc., is not cognizable by a Small 
Cause Court under Art. 35 (g) of the Act. 
1910 Mad 1138 (1138) [AIR V 3J : 38 Mad 274 
(DB). 

[2] Article does not apply to a suit for 
recovery of costs of ornaments and other 
presents given to the defendant for the bride 
when the claim includes claim for money 
paid to the defendant for expenses in connec¬ 
tion with the proposed marriage. 1925 All 51 
(52) [AIR V 12]. 

[3] A suit for the recovery of money ad¬ 
vanced by one party to another in connec¬ 
tion with marriage which subsequently fell 
through is not one for the mere recovery of a 
loan or refund of money advanced but is in 
essence one for damages in respect of the 
breach of contract of marriage and so is not 
cognizable in the Court of Small Causes. 
1928 Nag 89 (90) [AIR V 15] : 24 Nag L R 
00 * 1933 Rang 198 (198) [AIR V 20J : 11 
Rang 143 (DB). (Suit for return of bridal gifts 
on breach of promise of marriage is not Smali 
Cause.) * 1917 Oudh 63 (64) [AIR V 4]. 
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Sch. II, Art 35 — Note 4 (cnntd.) 

[But see 1929 Pat 744 (744) [AIR V 10 . 
(Article 85 (g) has very little to do with 
return on failure of marri ge of articles or 
sums of money advanced by one party to the 
other for use in connection with marriage 
celebrations.) * 1927 All 160 (161) [AIR 
V 14] : 49 All 186. (Suit lor recovery of 
specific ornaments presented to girl’s father 
at time of betrothal on ground of breach of 
contract of promise of marriage is cogniz¬ 
able).] 


5. Clause (h)—Inducing breach of con¬ 
tract. — [Ij Where the plaintiff’s allegation 
was merely that the defendants went on doing 
the work cf weighing goods when they had 

no right to do so, article 35 (h) has no appli¬ 
cation. The suit is consequently a small cause 
and no second appeal lies. 192 > Lah 244 (244) 
[AIR V 10]. 

6. Clai se (i) — Obstuction of easement 
and diversion of water-course. — [1] Where 
the plaintiffs do not allege that they had 
acquired an easement by prescription to the 
use of well for iirigation and do not in their 
plaint indicate any ground for their claim to 
be entitled to irrigate their land, article 35 ii) 
has no application. 1923 Lah 38 (38) [AIR 

V 10]. 

[2] A suit for damages for breach of a con¬ 
tract to allow plaintiff to drain the water 
from his field into defendant’s land is not 
within Art. 35 (i) of the Act. 1915 Mad 35 
(35) [AIK V 2]. 

[3] Where the plaintiff’s suit is neither for 
specific performance of a contract nor for 
compensation for diversion of a water-course 
but is one for recovery of compensation 
which the defendant had agreed to pay for 
damage caused to plaintiff’s wall due to 
percolation of water under the foundation of 
the wall, Article 35 (i) does not apply and the 
suit is not excluded from the cognisance of 
the Court of Small Causes. (’54) HR (1954) 
Madh B 52 (54) * 1950 All 519 (520) [AIR 

V 37 C 209]. (Suit for damages for injury 
caused to plaintiff’s wall on account of the 
accumulation of rain water on defendant’s 
land, does not fall within purview of Article 
35(i) although this was the result of defendant’s 
obstructing the channel through which water 
used to flow out.) * 1918 Oudh 24 (25) [AIR 

V 5] : 21 Oudh Cas 138. (Claim for damages 
to plaintiff’s wall by defendant’s diversion of 
his own water-course does not fall under 
clause (i).) 


7. Clause (ii) — Offences against pro¬ 
perty. — [1] Article 35 (ii) applies only to 
those acts which by the circumstances of the 
case are clearly alleged or clearly shown to 
be punishable by the Penal Code. When the 
case laid down in the plaint is clear that the 
defendant had committed an offence punish¬ 
able under Chapter XVII, I. P C., the juris¬ 
diction of the Small Cautse Court is barred; 
but where upon the facts stated in the plaint 
the case against the defendant is that his act 
was wrongful or illegal but not necessarily 
penal, the jurisdiction of the Small Cause 
Court is not barred. 1959 Mys 162 (164) 


[AIR V 46 C’65] : ILR (1958) Mys 828 (A 
wrongful cr illegal act is not necessarily' 
motivated by criminal intention.) J 

[2] The test employed to find out whether 

the allegations in the plaint make out a case 
of offence against property, is if in a criminal 
Court the evidence carried the case no further 
than what is stated in the plaint, would a 
conviction follow. 1956 Mad 610 (612) IAIR 

V 43 C 193]. (Suit for recovery of advance 
paid, under an agreement of sale of suit pro¬ 
perty on allegation that defendant had 
induced plaintiff to pay an advance to him 
on false representations of absolute title and 
had thus cheated the plaintiff and had com. 
mitted an offence under S. 415, Penal Code. 
Melt, that the suit was outside the category 
of suits of Small Cause nature as it fell under 
Art. 35 (ii) of Sch. 2.) * 1927 All 381 (382) 
[AIR V 14] * 1942 Cal 544(544, 545) [AIR 

V 29] * 1940 Lah 66 (66, 67) [AIR V 27]. 
(Suit for recovery of price of trees.) * 1938 
Pat 96 (96, 97) [AIR V 25] * 1935 All 33(34) 
[AIR V 22]. (If plaint avers that defendants 
were guilty of misappropriation.) * 1927 Lah 
399 (400) [AIR V 14] * 1920 All 153 (154V 
[AIR V 13] * 1926 Bom 362 (363) [AIR V 131 
* 1925 Lah 174 (174) [AIR V 12] * 1924 All 
537 (538) [AIR V 11] : 46 All 233 * 1924 Lah 
71 (71) [AIR V 11]. (Suit for price of timber 
sold to plaintiff as standing trees but removed, 
by pre-emptor owing to sale by vendor of 
plaintiff, falls under Art. 35 (ii).) * 1923 All 
543 (543) [AIR V 10] * 1921 Lah 72 (72) 
[AIR V 8]. (Fruits removed from trees — 
Removal amounting to theft.) * 1918 Cal 948 
(946) [AIR V 5] (DB) * 1918 Cal 458 (459) 
[AIR V 5] (DB). 

[3] Where the plaint alleges that the defen¬ 
dant removed trees with intent to cause 
wrongful loss to plaintiff, the suit is not 
cognizable by Small Cause Court. 1955 NUC 
(All) 2744 [AIR V 42]. 

[4* A suit for compensation on account of 
unlawful acts of defendants constituting an. 
offence is not cognizable. 1922 Oudh 161 (101) 
[AIR V 9] * 1927 All 288 (288) [AIR V 14] r 
49 All 440 (DB) * 1926 All 760 (763) [AIR 
V 13] : 49 All 85 (DB). (Allegations in plaint,, 
held made out a case of theft and mischief 
and that therefore it was immaterial what 
the defence was.) 

[5] Clause (ii) Art. 35, applies even though 
claim is restricted to value of property mis¬ 
appropriated or stolen and does not, in so¬ 
man y words, include claim for compensation. 

1936 Lah 798 (798) [AIR V 23]. 

[6] Before Art. 35 (ii) can be applied, tho 
pleadings must be looked into, and the lang¬ 
uage of the pleadings, especially that of the- 

plaint must point to the disclosure of the 
commission of an offence against properly 
under Chap. 17, Penal Code. A bare aver¬ 
ment that certain trees had been wrongfully 
cut is not sufficient to import an offence ot 
theft or mischief in the absence of any do- 
honest intention or knowledge on the part ot 
the other party. In such a case, the jurisdic¬ 
tion of the Small Cause Court is not 
1956 Pat 196 (199) [(S) AIR V43 C50J- 
(Court must see whether the admitted facts 
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facts stated in the plaint constitute an offence 
under Chap. 17, Penal Code, before plaint is 
returned lor want of jurisdiction.) 

[7] Whether a claim falls within Art. 35 
(ii), Sch. II of the Act is prima facie a 
matter dependent upon the pleadings and 
particularly upon the plaint, and where the 
facts stated in the plaint do not clearly fall 
within the article, the Small Cause Court has 
jurisdiction to try the suit. 1930 Bom 361 
(361) [AIR V 17] (DB) * 1955 NUC (Madh B) 
2994 [A I R V 42] * 1942 Bom 316 (317) [AIR 

V 29] : ILR (1942) Bom 755 (DB). (If a plain¬ 
tiff inserts in his plaint irrelevant allegations 
merely in order to show that the act com¬ 
plained of amounts to crime, those irrelevant 
assertions might properly be struck out and 
the Court should pay no regard to them.) * 
1931 All 595 (595) [AIR V 18] (DB). (One 
single fact among the varying circumstances 
of particular cases may alter the whole effect 
of the allegations made in the plaint.) 1926 

All 760 (762) [A I R V 13] : 49 All 85 (DB). 
(Defendant not estopped from questioning 
jurisdiction merely because he does not admit 
commission of any offence.) 

[8] Suit to recover back money paid to 
defendant and misappropriated by him is not 
cognizable. 1923 Oudh 38 (38) [AIR V 10] : 
26 Oudh Cas 200. 

[9] Defendant convicted in criminal pro¬ 
secution for criminal breach of trust — Suit 
for damages by plaintiff for mental and phy¬ 
sical worry and cost of criminal trial is out¬ 
side jurisdiction of Small Cause Court. 1920 
Oudh 185 (185) [AIR V 7] •: 23 Oudh Cas 352. 

[10] Suit for damages for defrauding by 
subs'itution of base metal for silver given to 
defendant for making ornaments is not a 
small cause suit. 1925 Oudh 632 (632) [AIR 

V 12] : 29 Oudh Cas 24. 

[11] Suit for compensation for loss due to 
negligent constitution of drain by municipal 
committee is not barred from cognizance of 
Small Cause Court, since such an act cannot 
be described as “mischief” within the mean¬ 
ing of Penal Code. 1933 Lah 363 (363) [AIR 

V 20]. 

[12] Where there has been misappropria¬ 
tion and the wrong-doer promises to make 
restitution, the cause of action for a suit for 
the money is the misappropriation and not 
the promise and the suit is not cognizable by 
a Small Cause Court. 1921 Cal 235 (235) [AIR 

V 8] t 48 Cal 879 (DB). 

[13] Mere wrongful cutting of a tree or 
taking of fruits from a tree is not necessarily 
penal so as to bring the person who cuts the 
tree or takes the fruits, within the purview 
of the Penal Code and Art. 35 (ii) has no 
application to such a case, and the jurisdic¬ 
tion of the Small Cause Court is not barred. 

1950 Pat 284 (288) [AIR V 37 C 70]. (Suit 
for share of fruits of mango trees held to be 
of small cause nature.) 

[14] Suit to recover value of silver given 
for making ornaments and misappropriated 
by defendant and interest thereon but not 
^damages — Small Cause Court has no juris¬ 
diction. 1924 Lah 008 (609) [AIR V 11]. 


[15] Where the defendants prevented plain¬ 
tiffs from irrigating their lands fro ■ * a well 
by acts which constituted an offence of mis¬ 
chief, held, the suits for compensation for 
loss sustained by thfc defendants’ act were not 
cognizable by a Court of Small Causes and 
the appeals from the decrees passed by the 
first Court lay to the District Judge and not 
to the Senior Subordinate Judge. 1923 Lah 
38 (38, 39) [AIR V 101. 

[16] Suit by judgment-debtor for article re¬ 
tained and lost by decree-holder after re¬ 
delivery order by Court is based on allega¬ 
tion of misappropriation—Small Cause Court 
cannot try it. 1929 Lah 386 (387) [AIR V 16]. 

[17] Allegation that mother took away 
ornaments lying with her in trust for plaintiff 
to her second husband and that both dispos¬ 
ed of them to prejudice of plaintiff amounts 

to criminal charge — Small Cause Court can¬ 
not entertain suit. 1928 Lah 887 (887) [A I R 

V 15]. 

[18] Where the act of the defendants in 
cutting the grass from the Khasra numbers 
amounts to trespas , suit for damages in res¬ 
pect thereof is excluded from cognizance of 
Small. Cause Court. 1933 Lah 172«(172) [A I R 

V 201. 

[19] Paddy wrongfully and maliciously 
cut and taken away — Suit for value does not 
lie. 1919 Cal 1035 (1035) [AIR V 6] (DB). 

[20] Suit for recovery of money in respect 
of which an offence under S 379, 1. P. C. had 
been committed is an unclassed one and is 
excepted from jurisdiction of Small Cause 
Court. 1936 Lah 798 (798) [AIR V 23J. 

[21] Small Cause Court cannot try suit by 
tenant for damages from landlord as com¬ 
pensation for trespass and mischief. 1930 Cal 
240 (241) [AIR V 17] : 57 Cal 344 (DB). 

[22] Suit by judgment-debtor for recovery 
of excess of decretal amount paid to decree- 
holder under fraud and cheating is not of 
small cause nature. 1928 Cal 776 (777) [AIR 

V 15] (DB). 

[23] Tearing of plaintiff’s fishnet and allow¬ 
ing fish to escape is offence against property 
under I. P. C., and suit for damages does not 
lie in Small Cause Court. 1917 Cal 632 (633) 
[AIR V 4] (DB). 

T24] Plaint alleging that defendant by 
deceit reaped crops belonging to plaintiff 
cannot be tried by Small Cause Court. 1935 
All 264 (264) [AIR V 22J. 

[25] Second appeal lies in a suit under 
Art. 35 (ii). 1923 Lah 39 (39) [AIR V 10]. 

Ca es not jailing under CL (ii) 

[26] Where plaint does not disclose that 
the plaintiff claims any compensation, or 
that any offence of cheating or any other 
offence punishable under the I. P. C., was 
committed by defendants, the case does not 
fall under Art. 35. 1937 Oudh 244 (245) [AIR 

V 24] : 13 Luck 204 + 1927 All 288 (288) 
[AIR V 14] : 49 All 440 (DB). 

[27] Article 35 (ii) is not applicable to 
suits to which the provisions of Chap. XVII 
of the Penal Code are not attracted. A suit 
for damages on account of felling of trees by 
a tenant is cognizable by the Court of small 

causes. (’00) 64 Cal W N 172 (176) * 1955 


♦ 
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Sell. II, Art. 35 — Note 7 fcontdj 
NUC (Ajmer) 1328 [A I R V 42]. (Suit for re¬ 
fund of purchase money — No allegation of 
fraud or dishonesty — Suit was not tor com¬ 
pensation of act punishable by Penal Code — 
Article 35 (ii) did not apply.) * 1936 Nag 
276 (277) [AIR V 23] * 1932 All 472 (473) 
[AIR V 19] (DB). (T le question whether a 
case is determinable by a Small Cause Court 
Judge must rest upon an examination of the 
plaint and a decision by the Judge as to whe¬ 
ther or not the language of the plaint on a 
reasonable construction imports the commis¬ 
sion of an offence under Chap. XVII, I. P. C.)* 
1940 Rang 100 (102) [ A I R V 27] : 1940 Rang 
L R 1. (Removal of leaves — No mention of 
theft or trespass — Article 35 (ii) does not 
apply.) * 1930 Pat 335 (335) [A I R V 17]. 
(Allegation held not enough to disclose cri¬ 
minal offence — Suit held triable by Small 
Cause Court.) * 1921 Oudh 144 (144) [AIR 
V 8]. (Wrongful cutting of trees— Plaint not 
disclosing offence under Chap. 17, I. P. C.) 

[28] Suit against bailee for return of arti¬ 
cles — Dishonest conversion, etc., not alleged 
— Small Cause Court can try suit. 1929 
Oudh 90 (90) [AIR V 16] : 4 Luck 235. 

[291 Where the plaintiff alleges that the 
defendants took away the tamarind belong¬ 
ing to him after it was gathered by him and 
seeks to recover the value of the tamarind, 
the suit does not come under Art. 35 (ii) as 
the averments in the plaint do not disclose 
the commission of theft. 1947 Mad 404 (404) 
[AIR V 34 C 215]. (Whether a suit falls with¬ 
in the mischief of Art. 35 is prima facie a 
matter to be decided on the language of the 
plaint.) 

[30] Suit for price of paddy alleged to be 
cut and misappropriated by the defendant not 
amounting to criminal offence is cognizable. 

1926 Cal 1230 (1231) [AIR V 13] (DB). 

[31] Allegation of negligence by Railway 
Company to fence the lines and driving the 
train without proper caution and in utter 
negligence whereby cow is killed does not 
amount to mischief as in S. 425, I. P. C. — 
Small Cause Court can try suit on such 
allegation. 1928 Cal 504 (505) [AIR V 15]. 

[32] Suit for mesne profits and damages for 
use and occupation against defendant for not 
giving up possession in pursuance of the deli¬ 
very of possession obtained by the plaintiff, 
but continuing such possession ana taking 
away standing paddy, is cognizable by Small 
Cause Court. In such a case damages that are 
claimed is not for any act amounting to cri¬ 
minal offence within the meaning of Chap¬ 
ter 17, I. P. C. 1928 Cal 405 (406) [AIR V 15 [. 

[33] Money deposited by plaintiff wit i 
arbitrator to be paid to other party if plain¬ 
tiff refused to abide by award — Money paid 
to other party — Suit to recover money from 
arbitrator—Absence of allegation as to breach 
of trust or criminal misappropriation in 
plaint — Suit, held, was cognizable in Small 
Cause Court. 1933 All 902 (903) [AIR V 20]. 

[34] A suit claiming damages incurred by 
the plaintiff by reason of the defendant 
having wrongfully taken fruit from the plain¬ 
tiff's tree does not fall within the ambit of 


article 35 (ii). If the plaintiff inserts in plaint 
irrelevant allegations, merely to show that act 
complained of amounts to crime, those asser¬ 
tions might properly be struck out. 1942 Bom 
316 (317) [AIR V 29] : I L R (1942) Bom 755 
(DB). 

[35] Suit for recovery of property or price 
thereof is not excluded under Art. 35. Thus 
a suit against borrower who merely detains 
property lent to him beyond the period 
within which he was expected to return it is 
not excluded, because he does not retain the 
property by committing the offence of cri¬ 
minal breach of trust. 1924 All 571 (571) [AIR 

V 11] : 46 All 688 (DB) * (’42) 1942 All L W 
594 (594). (Suit for the return of certain gold 
bangles lent or their value.) * 1935 All 141 
(142) [AIR V 22]. (Suit for return of gold and 
silver given for making ornaments — No 
allegation of dishonest misappropriation or 
conversion — Mere allegation of bad faith — 
Suit is cognizable.) * 1929*-All 208 (208) [AIR 

V 16]. (Suit for recovery of certain ornaments 
or their value from sons of a person who 
failed to return them — No allegation of a 
criminal charge — Criminal charge could not 
be presumed from application of Art. 48, 
Limitation Act.)* 1926 Oudh 49 (49) [AIR V 
13] * 1920 All 137 (137) [AIR V 7]. (Suit to 
recover pledged ornaments or in alternative 
their value — Neither Art. 35 nor Art. 43 (a) 
applies — Where identification of ornaments 
is impossible. Court should pass compensa¬ 
tion decree.) 

[36] Where in plaint there is no definite 
allegation that defendants had the intention 
requisite for commission of offences mention¬ 
ed, the suit is not excepted. 1922 Lah 451 
(452) [AIR V 9] : 3 Lah 369 (DB) * 1930 
Bom 361 (361) [AIR V 17] (DB). (Trees cut - 
No criminal intention alleged.)* (’30) 31 Pun 
L R 223 (223). (Suit to recover stolen pro¬ 
perty — Criminal intention or dishonesty not 

alleged.) * 1929 Pat 722 (723) [AIR V 10] 
(Allegation of defauit in payment and with¬ 
holding payment by taking advantage of 
plaintiff’s minority, mismanagement of plain¬ 
tiff’s estate and plaintiff’s mother being 
pardanashin—Allegation does not amount to 
criminal intention and Small Cause Court 
has jurisdiction.) 

[37] Where upon the facts stated in the 
plaint the cause against the defendant was 
that his action was wrongful or illegal but 
was not necessarily penal, the suit was ot 
small cause nature. 1954 Vindh Pra 49 (49) 
[AIR V 41 C 19] * 1936 Pat 428 (429) LAIR 

V 23] 

[38] Where the defendants are within their 
rights, as burtandars, in cutting grass or 
allowing their cattle to graze on the ghasm, 
prima facie, the mens rea to constitute a cri¬ 
minal offence under Ch. XVII, Penal Code is 
absent. Hence, a suit for recovery of a sum 
claimed as damages caused by the Sizing o 
the defendant’s cattle is not Govcred by 

35 (ii) of Sch. II. 1955 Him Pra 50 (50,57) 

[AIR V 42]. * , > ant 

[39] The right of a landlord and a tenant 

in respect of trees is very often a dispu 
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Sch. II, Art. 35 — Note 7 (contdj 
right depending in some cases upon statutory 
provisions and in others upon custom or 
otherwise. A criminal case, either for mis" 
chief or misappropriation or for theft, would 
easily be defeated by th^ defendant urging 
that he had a right to appropriate the trees, 
as also the timber after felling them. The 
tenant in such a case can very well plead that 
he bona fide believed that he was entitled to 
cut the trees and if under such bona fide 
belief he had felled the trees and removed 
the timber, the provisions contained in Chap¬ 
ter XVII, Penal Code, cannot at all be 
attracted. A suit by the landlord for damages 
for trees so cut and removed by the tenant, is 
one which is not excluded from the cogni¬ 
sance of the Court of Small Causes. 1950 Cal 
109 (110) [AIR V 37 C 32] * 1930 Pat 575 
(578) [AIR V 17] : 9 Pat 569 (DB) * 1933 
Rang 261 /(261) [AIR V 20] * 1930 Oudh 317 
(318) [AIR V 17] : 5 Luck 739. (Trees cut and 
removed under belief of bona fide purchase — 
Suit for damages—Suit is cognizable by Small 
Cause Court even if the removal is alleged to 
be illegal.) *(’30) 1930 All L Jour 1247 (1248, 
1249) (DB). (Defendant cutting trees and re¬ 
moving fruits under bona fide claim thereto.)* 
1929 All 816 (816) [AIR V 16]. (Branches cut 
from joint tree.) * 1928 Cal 153 (154) LAIR V 
15]. (Trees cut under bona fide belief of 
right.)*1923 All 428 (428). [AIR V 101 (Defen¬ 
dants claiming ownership in trees.)*i923 Cal 
568 (568) [AIR VT0] (DB). (Trees cut by defen¬ 
dants having right to portion of it.) 

[40] Suit tor price of timber removed by 
defendant from Court’s custody under order 
of Court is of small cause nature. 1933 Mad 


636 (637) [AIR V 20] (Quaere — Whether 
cutting of trees under mistake of fact does or 
does not fall under Article 35 (it).) 

[41] Removal of property in assertion of a 
contested claim or right does not constitute 
theft and a suit for recovery of price of that 
property is not covered by Article 35 (ii). 
1955 Him Pra 56 (57) [AIR V 42 C 29] * 1938 
Lah 759 (760) [AIR V 25] : ILR (1939) Lah 
109*1925 All 130 (131) [AIR V 121 (Owner¬ 
ship being doubtful, crops handed over to 
trustee — One party taking it away before 
ownership is decided is not theft.) 

[42] Suit for a share in sale price of jointly 
Owned trees is triable. 1925 Lah 479 (480) 
[AIR V 12]. 

[43] If, upon the plaint a question of bona 
fide claim on behalf of the defendant is 
obvious, Article 35 (ii) will have no appli¬ 
cation. 1954 Vindh Pra 49 (50) [AIR V 
41 C 19]. 

[44] Suit to recover value of share of temple 
offerings and movables alleged to belong 
exclusively to plaintiff as mahant is cogni¬ 
zable. (’22) 69 Ind Cas 275 (276) (Lah). 

[45] A suit for recovery of the price of a 
thela given on hire to the defendant and 
alleged to have been stolen from his custody 
is cognizable by the Small Cause Court. 1955 
N U C (Madh B) 2994 [AIR V 42]. 

[40] Insertion of wrong figure in acknow¬ 
ledgment alleged to base suit for money on 
previous account and not on acknowledgment 


—Suit triable by Small Cause Court. 1929 Nag 
144 (144) [AIR V 16]. 

[47] Right to collect toll at public ferry is 
not “property” within S. 425, I. P.C. — Suit 
for damages against defendant setting up 
rival ferry is not barred by Art. 35 (ii) and is 
cognizable. 1944 All 60 (61) [AIR V 31] : ILR 
(1944) All 189. 

[48] Claim based on chit and not for dama¬ 
ges for conversion or compensation for theft 
—Allegation of collusion and misappropria¬ 
tion—Suit is one for merely under chit and is 
triable by Small Cause Court. 1923 Cal 650 
(651) [AIR V 10]. 

8. Clause (j) — Illegal, improper, or ex¬ 
cessive distress, attachment etc. —[1] In a 
suit for recovery of money interest claimed 
as damages for detention of money and not 
as compensation—Small Cause Court can try 

claim. 1930 Bom 80 (81) [AIR V 17] (DB). 

Illegal distraint 

[2] A suit for refund of money paid under 
an illegal distress and interest thereon is not 
a suit for compensation under Cl. 35 (j) and 
is, therefore, cognizable by the Small Cause 
Court. 1945 Bom 197 (198, 199) [A I R V 32] : 
ILR (1945) Bom 382 (FB). (AIR 1925 Bom 
419, Overruled ; AIR 1930 Bom 80, Foil.). 

[3] Suit for declaration and refund of pro¬ 
fession tax is of small cause nature notwith¬ 
standing prayer for declaration, though 
interest is claimed along with refund. (’31) 
1931 Mad W N 1107 (1109, 1110). 

[4] Suit to recover damages for the breach 
of promise to certify payment to Court 
which is not based on illegal or improper 
execution, is cognizable. 1923 Rang 88 (89) 
[AIR V 10] : 11 Low Bur Rul 429. 

[5] A payment of new rates imposed by a 
Municipality though made under pressure of 
issue of a distress warrant is not made under 
distress and a suit for refund thereof is cog¬ 
nizable by a Small Cause Court. (’09) 3 Ind 
Cas 429 (429) (DB) (Cal). 

[6] The concluding words in Cl. (j) of 
Art. 35 are “improper execution of any dis¬ 
tress, search or legal process”. It is clear 
from this that the clause is referring to the 
execution of legal processes as understood in 
India. Where the cattle are not taken “as a 
pledge” nor are they taken “for the recovery 
of rent”, their seizure cannot amount to dis¬ 
tress either within the meaning of the English 
Law or within Art. 35 (j). Hence, a suit for 
damages for wrongful seizure and impound¬ 
ing of cattle by servant is maintainable in 
Court of Small Causes. (’41) 1941 Nag L Jour 
328 (329, 330). 

Illegal attachment 

[7] Suit for damages for wrongful attach¬ 
ment and negligence is not of small cause 
nature. 1936 Nag 257 (257) [AIR V 23] : ILR 
(1937) Nag 19*1924 All 537 (538) [AIR V 11]: 
46 All 233*1*13) H All L Jour 91 (92). 

[8] Suit to recover money on ground that 
it was improperly attached and drawn out, 
and that it really belongs to plaintiffs by 
whom it was deposited can be brought in 
Small Cause Court. It is not a suit for com- 
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( 37 ) a suit for the restitution of conjugal rights, a [* * *] for the custody 

or a minor, or for a divorce ; y 
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( 38 ) a suit relating to maintenance ; * 

STATE AMENDMENT 

UTTAR PRADESH 

In its application to the State of Uttar Pradesh, in Sch. II for Art. 138) substitute the fol 
lowing, namely,— 

(38) a suit relating to maintenance but not being a suit for recovery of arrears of 
maintenance based upon a decree or written agreement.”—U. P. Act XXIV of 
_ 1954, S. 2 fc Sch., item 3 (2) [30 11-1954], 1 


Sch. II, Art. 35 — Note 8 I f contd.) 
pemation for illegal attachment but a suit to 
recover sum of money received by the defen¬ 
dant and which belongs to the plaintiff. 1926 
All 326 (327) [Am V 13J. 

[9J Suit to recover price of goods wrong¬ 
fully attached and sold in execution is not 

within cognizance. 1926 Lah 150 (151) [AIR 

V 13] (DB). (If such a case is tried by Judge 

having both, small cause and regular powers, 

the trial should be held as tone on regular 
side). 

[10] Property wrongfully attached and sub¬ 
sequently released found damaged while in 
custody of supurdar—Suit by owner for price 
of property is really one for compensation for 
illegal and improper attachment and is as 
such excluded from cognizance of Small 
Cause Court. 1941 Oudh 412 (414) [AIR 

V 28]. 

[11] A suit for damages for not restoring 
crops, the attachment ot which was success¬ 
fully objected to, lies onlv on the regular 
side, not on the small cause'side. 1917 Oudh 
172 Q72) | AfR V 4]. 

[12] | Application under O. 21, R. 58, Civil 

P. C. for release of property from attachment 
dismissed Subsequent suit and property 
released Action in Small Cause Court, claim 
being for interest on amount of deposit made 
by plaintiff pending disposal of their suit 
under O. 21, R. 63 — 11 eld (i) interest could 
not be recovered by way of damages (ii) It 
was action for trespass and jurisdiction of 
Small Cause Court was ousted. 1938 Pat 378 
(378, 379] [AIR V 25]. 

9. Clause (k) — Improper arrest under 
Chapter XXXIV, Civil P. C., or injunction 
wrongfully obtained under Chapter XXXV, 
Civil P. C.— [1] Clause (k) contemplates that 
a suit lor damages for wrongfully obtaining 
temporary injunction on insufficient grounds 
is maintainable and such suit is taken out of 
jurisdiction of Small Cause Court. 1927 Cal 
247 (249) | AIR V 14]: 53 Cal 1008 (DB). 

10. Clause (1)—Injury to person in cases 
not specified.—[1] A suit for damages for 
personal injury caused through an animal 
falls within Art. 35 (1). To such an act the 
maxim qui facie per al i vm , fncit per e applies 
and the position is the same as if the delen- 
dants have touched the plaintiff with the sub¬ 
stance. 1915 Nag 67 (68) [AIR V 2] : 12 Nag 
L R 7. 


[2] Suit for compensation for maliciously 
causing one’s house to be searched by police 
is therefore cognizable by S » all Cause Court. 
(TO) 8 Ind Cas 1168 (1169) (Upp Bur). 

[3] Suit to recover damages from defendant 
for running after plaintiff with shoe in his 
hand, threatening to beat him and using 
vulgar and abusive language, is a suit for 
‘injury to the person”. The act complained 
of amounts to an assault and to an offence 
affecting the human body. (T2) 36 Bom 443 
(445) (DB). 

[4] Suit to recover sum of money from de¬ 
fendant police officers on ground that it was 
bribe extorted by them from plaintiff is cog¬ 
nizable. (T2) 15 Cal L Jour 219 (219) (DB). 

(0‘'Se-ration —It is regrettable that such a suit 
should not have been excepted from jurisdic¬ 
tion of Small Cause Court). 

11. Objection to jurisdiction.— [1] Once 
the plaintiff chooses the Small Cause Court as 
his forum, he cannot later on in revision 
question its jurisdiction. 1929 Pat 722 (723) 
[AIR V 16]. 

[2] The IT’gh Court will refuse to allow to 
be taken for the first time in revision before 
it an objection as to jurisdiction to try a suit 
for damages for wanton trespass especially 
where the defendant who raised such objec¬ 
tion has been persistently defying the decree 
passed against him and was acting malici¬ 
ously and in a high handed manner. 1935 
Mad 699 (700) [A I R V 22]. 

[31 Where allegations contained in the 
plaint filed before the trial Court show 
clearly that the suit is not one of a small 
cause nature being excepted under Art. 35 (ii) 
and no objection is raised as to the jurisdic¬ 
tion of the trial Court at the time of trial, 
S. 102, Civil P. C. cannot apply to the case. 
1931 Oudh 411 (411) [AIR V 18] (DB). 


Sch. II, Art. 38 — Note 1 

[1] Article applies to all suits relating to 
maintenance whether based on personal law 
or on contract, bond or decree (’ 28 ) 112 Ind 

Cas 256 (257) (Lah) * 1931 Bom 286 (286) 

[AIR V 181. (Suit for arrears of maintenance 

under a bond or agreement.) + 1918 All 398 
(399) LAIR V 5] : 40 All 52. (Suit for arrears 
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a suit for arrears of land-revenue, village-expenses or other sums pay¬ 
able to the representative of a village-community or to his heir or other 
successor in title ; 

( 40 ) a suit for profits payable by the representative of a village-community 

or by his heir or other successor in title after payment of land-revenue, village- 
expenses and other sums; 

( 41 ) a suit for contribution by a sharer in joint property in respect of a pay¬ 
ment made by him of money due from a co-sharer, or by a manager of joint 
property, or a member of an undivided family in respect of a payment made 
by him on account of the property or family ; 


-Sch. IL, Art. 38 — Note 1 (contd.) 
of fixed maintenance against deceased hus¬ 
band's brother, because the defendant took 
property by his father’s will, subject to charge 
of i naintenance, is not cognizable.) * 1917 
Low Bur 78 (78) [AIR V 4] : 9 Low Bur 
Rul 51. (Suit to recover sum agreed upon for 
maintenance of child.) * ( J 12) 10 All L Jour 
185 (180). (Suit for arrears of maintenance.) 

[21 A suit to be not cognizable by Small 
Causes Court under Art. 38 must be both in 
form and substance a suit for maintenance. 
1928 Oudh 47 (48) [AIR 15]. 

[3] It is not necessary in order to take the 
case out of the cognizance of the Small Cause 
Court that the person bound in law to main¬ 
tain should he one of the parties. 1920 Mad 
932(933) [AIR V 13]. 

|41 Suit- for arrears of maintenance due to 
member of Aliyasantana family and assigned 
to plaintiff, is not cognizable. 1919 Mad 538 
(538) [AIR V0] DB). 

[5] In view of the amendment of Art. 38 by 
the U. P. Act 24 of 1954 a suit for arrears of 
maintenance based on a written agreement is 
within the jurisdiction of the Small Cause 
Court. I960 All 440 (448) [AIR V 47 C 113]. 

T6] When the testator has provided in his 
will that the monthly allowance was to be 
paid to his mother for the purpose of her 
maintaining herself, his intention was to pro¬ 
vide maintenance for her and the fact that he 
was a separate member of his family and the 
property was a self-acquired property and 
there was no legal obligation for him for 
providing maintenance for his mother were 
entirely immaterial considerations. It was 
maintenance allowance and a suit to recover 
the arrears of allowance was not cognizable 
by a Small Cause Court. (*58» 1958 All L Four 
870 (879). (Case before amendment of Art. 38 
by U. P. Act 24 of 1954.) 

[7] Proceedings under S. 488, Criminal P. C. 
— Agreement between husband and wife — 
Husband agreeing to pay wife maintenance at 
certain rate—Suit for arrears of maintenance 
—Suit held was excluded from jurisdiction of 
Small Cause Court. 1935 Lah 101 (101) [AIR 
V 22]. 

[8] Suit by guardian of person of minor 
against guardian of property to recover money 
ordered by Court is not for maintenance. 1917 
Mad 870 (870) [AIR V 4]. 

• [9] Agreement to pay to brother for main¬ 
tenance of mother — Suit for arrears of main¬ 
tenance by brother— Held that suit not being 
by n laintenance-hoider nor for maintenance, 


but being based on contract was cognizable by 
the Small Cause Court. 1910 Mad 034 (034) 
[AIR V 3] (DB) * 1937 Nag 230 (237) [AIR 
V 24] : ILR (1937) Nag 517. 

[10] A suit for recovery of value of paddy 
deliverable for maintenance does not fall 
within Art. 38. 1914 Mad 10 (17) [AIR V 1] : 
38 Mad 553. 

SCHEDULE II, ARTICLE 41 - SYNOPSIS 

1. Scope and applicability. 

2. Suit for contribution. 

3. Contribution and reimbursement. 

4. “By a sharer in joint property.” 

5. Suit by judgment-debtor against co-judg¬ 

ment-debtor. 

6. “Money due from a co-sharer.” 

7. Manager. 

1. Scope and applicability.—[1] Suit for 
contribution is ordinarily copnizable by a 
Small Cause Court. The suits for contribution 
over which the Small Cause Court has no 
jurisdiction are those specified in Arts. 41 and 
42. or possibly under Art. 44 1928 Cal 593 

(594) [AIR V 15] : 55 Cal 1193 (DB). 

[See 1918 Oudh 435 (437) [AIR V 5] (DB). 
(Small Cause Court can try suits for contri¬ 
bution.)] 

1.2] It cannot be laid down broadly as a 
proposition of law that every claim for con¬ 
tribution founded upon a decree is not a claim 
of the nature specified in Art. 41. The fact 
that a decree may furnish the cause of action 
for a suit for contribution is itself no ground 
for holding that it cannot be a suit of the 
nature contemplated by Art. 41. The right test 
always is na uie of the suit as brought and 
not circumstances which constitute cause of 

action. 1928 Oudh 237 (238) LA l R V 15] : 
3 Luck 308 (DB). 

[3J It is only suits for contribution of a 
peculiar and special character which are in¬ 
cluded in the exemption contained in Art. 41 
and a litigant who wants to bring himself 
within the exemption must clearly establish 
that his suit in every respect complies with 
the very precise definition in the Article. 1918 
All 167 (108) [AIR V 5j : 40 All 135 (DB). 

[4] A suit for recovery of money advanced 
which is neither a suit for -contribution nor 
one in respect of payment made by the plain¬ 
tiff of money to the defendant as a co-sharer 
does not fall within Art. 41 or Art. 15. 1930 
Pat 429 (430) [AIR V 23]. 
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Sch. II, Art. 41 — Note 1 (contd.) 

[5] Where each co-sharer of a certain pro¬ 
perty is liable for his share of the money pay¬ 
able to a contractor for certain repairs effected 
by him, a suit brught by one co-sharer against 
another co-sharer to recover money paid at 
his request to the contractor is not a suit for 
contribution in any sense of the word. It is a 
suit based on contract pure and simple and 
that being so, it is not covered by Art. 41 and 
is therefore not outside the jurisdiction of a 
Small Cause Court. 1948 Cal 85 (35, 36) [AIR 
V 35 C 15]. 

2. Suit for contribution.—[1] A common 
liability is the essence of a right of contri- 
bution, and an action for contribution is a 
suit brought by one of several parties who 
has discharged a liability common to all of 
them to compel the others to make good their 
shares. The words “sharer” and “joint pro¬ 
perty are to be understood with reference 
to this common liability that has been dis¬ 
charged and not in the sense of an “undivided 

share , r £ th L e P ro P e rty” and “property in 
which the sharers are undivided”. 1928 Cal 

g3 (596) [AIR V 15] : 55 Cal 1193 (DB)* 
(’38) 1938 Nag L four 125 (120], 

|But S ee 1935 Mad 88 (89) [AIR V 22] 
(Article 41 appbes oniy to a suit where the 
plaintiff, at the time of filing his plaint is a 

sharer in joint property.)] 

t i 2 -* £“ ,du fa J her and . son Joint until 29th 
July 1934 After partition income-tax re- 

covered from father alone in respect of income 

0t c 01I iV a r Y Property during year 1933-34 
Suit by father to recover half of amount 

paid by way of contribution — Payment to¬ 
wards income-tax held was not common liabi¬ 
lity and therefore suit was triable by Small 

Cause Court. (’38) 1938 Nag L Jour 125 (126). 

[3] “Contribution” signifies payment by each 
of the parties interested, of his share in any 
common liability. Mutuality, is thus the test 

V 21] n (DB) Utl0n ‘ 1934 Cal 626 < 020 ) C A 1 R 

[See 1946 Nag 134 (134, 135) LA I R V 33 

C 36] ; ILR (1940) Nag 220. (Joint ownership 

of the property is of the essence of a right to 
contribution.)] 

[4] A suit by the vendee against the ven¬ 
dors tor recovery of the money paid by him 
tor an encumbrance on the property sold 
represented to be free of all encumbrances is a 
suit tor compensation and not for contribution 

?m d ^ 1S .n°£?j zable , ^ y the Sma11 Cause Court. 
1914 All 406 (407) [AIR V 1]. 

[5] Where one of several heirs of a deceased 
Muhammadan pays off a debt due by the 
deceased and then sues his co-heirs to recover 
their share of the debt, the suit is not of the 
nature specified in Art. 41 and, therefore, 
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not excluded from cognizance of the Small 

Cause Court. 1918 All 9 (11) [AIR V 5] : 41 
All 51 (DB). 

|6] Decree for maintenance against one of 
three brothers making him liable for whole 
amount — Payment by defendant made liable 
ouit to enforce contribution held not ex- 
cepted by Art. 41 as it could not be treated as 
suit ror contribution within the meaning of 


Article 41. 1918 All 167 (168) [AIR V 51 • 4Ch 
A1U35 (DB). J * 

[7] Where the plaintiffs deny that they were 
liable to satisfy the judgment-debt which they 
satisfied and which was recoverable only fronh 
the defendants, a suit for recovery of money 
paid by them is not a “suit for contribution’ 1 " 
and is therefore cognizable by Small Cause- 
Court. 1915 Cal 278 (279) [AIR V 2] (DB) *. 
1934 Cal 626 (626) [AIR V 211 (DB). 

[8] When a joint decree for costs is passed 
against more persons than one, and execution 
has been levied against one or some only, a 
suit by such persons for contribution against 
others does not come within the terms oh 
article 41 as the peculiar kind of contribution 
claimed in the suit is not within the terms oh 
that article. 1946 Cal 63 (64) [A IR V 33- 
C 18] * (’55) Madh B L J 1955 H C R 1511 
(1512) * 1953 Mad 164 (165) [AIR V 40 C 51]. 

[9] Suit for contribution — Payment made- 
by partner in respect of partnership business- 
—Partnership dissolved — Suit for contribu¬ 
tion by partner who is made to pay — Suit is* 
not cognisable by Small Cause Court even- 
when brought after partnership is dissolved. 
1961 Punj 552 (553) [AIR V 48 C 166]. 

3. Contribution and reimbursement. —- 

[1] Apart from a suit for contribution amongst 
co-sharers, a claim for reimbursement under 
sections 69 and 70, Contract Act, is not ex¬ 
cluded under article 41. 1922 Pat 337 (338) 
[AIR V 9]. 

[2] Payment of land revenue of lambardarV 
patti made by Sadar Lambardar—Suit by sadar 
lambardar to recover same is not one for con¬ 
tribution under Art. 41, but for reimburse¬ 
ment. 1946 Nag 134 (134, 135) [AIR V 33? 
C 36] : ILR (1946) Nag 226. 

[3] Suit against joint-debtor for reimburse^ 
ment in respect of payment not being one for 
contribution made towards a joint debt is> 
cognizable by a Small Cause Court. 1928- 
Oudh 239 (240) [AIR V 15] : 3 Luck 413. 

[4] The parties were joint co-sharers of 
property in certain villages. Imperfect parti¬ 
tion was effected and the liability for the^ 
payment of revenue was separately distributed 7 
to the co-sharers. The plaintiff was not : 
certain what the exact amount due from him' 
was for the year in suit, and to be on the safe' 
side paid more than was necessary — Eeld t . 
that a suit for reimbursement for excess paid 
by the plaintiff, which bad been credited to^ 
the defendants, was not a suit for contribu¬ 
tion falling under Art. 41, but came within* 
the purview of Contract Act, Ss. 70 and 72.. 

1925 Oudh 625 (626) [AIR V 12]. 

[5] A suit by the plaintiff co-sharer against 
ot ler co-sharers to recover from them money 
paid by him in respect of their share of rent., 
due to the superior proprietor, on account of 
his joint liability with them being a suit for. 

contribution and not for reimbursement falls-. 

under article 41. The fact that the plaintiff* 
had already paid his share of the rent before 
he was obliged to pay the share of the rent, 
due from his co-sharers makes no difference^ 

1941 Oudh 578 (579) [AIR V 28] : 17 Luck 6T. 
(DB). 
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Sch. II,'Art« 41 fcontd.) 

4. “By a sharer in joint property” — 

[1] Article 41 prohibits suits for contribution 
by a sharer in joint property. 1940 Mad 497 
(497) [AIR V 271. 

[2] The words “sharer” and “joint pro¬ 
perty” are to be understood with reference to 
the common liability that has been discharged 
and not in the sense of an "“undivided sharer 
in the property,” and “property in which the 
sharers are undivided.” 1928 Cal 593 (590) 
[AIR V 15]: 55 Cal 1193 (DB). 

[S] A suit by some of several persons bound 
by common liability, who have discharged 
joint obligation, to compel their co-sharers to 
make good their shares falls within Art. 41. 
1915 Cal 310 (311) [AIR V 2] (DB). 

[4] A and B having their shares divided but 
remaining jointly liable to pay Government 
revenue — Default by B in payment of his 
share of revenue—4 paying entire amount of 
revenue—Suit by A for contribution is not 
cognizable by Small Cause Court. 1941 Pat 
49 (50) [AIR V 28]. 

[5] Where the properties of the parties are 
separate and because apportionment has not 
been made, the owner of one separated portion 
of land is obliged to pay the whole of the 
peiskush a suit for contribution by him can¬ 
not be said to fall under article 41. 1940 Mad 
497 (497) [AIR V 27]. 

[6] Suit for contribution by a co-owner as 
regards sum paid by him to proprietor on 
account of all co-owners is covered by Art. 41 
and is not cognizable by Small Cause Court. 
1925 Oudh 88 (89) [AIR V 12]. 

[7] A suit by plaintiff for contribution of 
money paid by plaintiff on defendant’s behalf 
for taking joint lease is not cognizable by 

Small Cause Court. 1927 Nag 365 (365) [AIR 
V 14]. 

[8] Where a certain land is granted to a 
Hindu A and his nephew B and A alleging to 
have reclaimed the land at a certain cost sues 
B to recover £’s half share of the costs with 
interest, the suit cannot be said to fall within 
the first portion of article 41. 1943 All 21 (22) 
[AIR V 30]. 

[9] Suit for contribution for recovery of 
arrears of rent and water-cess collected from 
plaintiff in respect of defendant’s land after 
partition is not covered by Art. 41. 1924 Mad 
790 (790) [AIR V 11]. 

[10] A suit for contribution by one tort¬ 
feasor against his joinst tort-feasor where the 
sum claimed is below Rs. 500, isia small cause 
suit. 1920 Cal 995 (990) [AIR V 7] (DB). 

5. Suit by judgment*debtor against co¬ 
judgment-debtor. — [1] Where one co-sharer 
sues his other co-sharers for contribution in 
respect of payment made by him under a 
decree passed against all the co-sharers, the 
suit fails under article 41 and hence is not 
cognizable by Small Cause .Court. 1939 Nag 
04 (05) [AIR V 20] J* 1931 Lah 748 (749) [AIR 
V 18]. (Suit by decree-holder for contribution 
of expenses.)* (’20) 2 Lah L Jour 387 (389). 

[But see 1920 All 450(450) [AIR V 13]*1925 
Oudh 539 (540) [AIR V 12] * (’21) 02 Ind Cas 
651 (052) (DB) (Cal).] 


[2] Sale of joint share in process of execu¬ 
tion »of decree for arrears of rent—Sale set 
aside in respect of share of co-shau-r on pay¬ 
ment—Suit to recover amount from other co¬ 
sharers — Article 41 held excluded cognizance 
of suit from Small Cause Court. 1928 Oudh 
237 (238) [AIR V 15] : 3 Luck 368 (DB). 

[3] Where a decree for arrears of rent 
against several tenants occupying separate 
fields in one and the same khata has been 
realised from one of them, a suit for contri¬ 
bution as against others, at the instance of 
one who had paid the amount is barred by 
Art. 41 from the cognizance of a Small Cause 
Court. 1915 All 118 (118, 119) [AIR V 2] * 
1915 All 143 (144) [AIR V 2] * (’09) 4 Ind Cas 
59 (60) (DB) (All). 

[But see 1937 Pat 382 (383, 384) [A I R 

V 24] * 1914 Oudh 385 (385) [AIR V 1]. 

[4] Decree for rent against recorded tenant 
—Decretal amount paid by recorded tenant’s 
co-sharer — Suit by latter for recovery for 
proportionate share of amount due by former 
—Recorded tenants having no interest in 
tenure at date of institution of suit — Suit 
held did not fall outside scope of article 41. 
(’13) 17 Cal L Jour 179 (181) (DB). 

[See however (’12) 14 Ind Cas 735 (735) 
(DB) (Cal).] 

[5] A mortgaged his holding to B y who 
agreed to pay portion of the rent to the land¬ 
lord. A having paid the whole rent to the 
landlord to prevent the sale of the holding, 
sued B for contribution in the Court of Small 
Causes. The suit was held to be barred from 
its cognizance by Art. 41 as A and B were 
joint holders of the holding and the suit by -4 
was to recover money due by another co¬ 
sharer. 1920 Pat 506 (509) [AIR V 7j. 

[6] Dissolved partnership—Suit for contri¬ 
bution by one partner against representatives 
of another partner for amount paid by him in 
respect of joint decree is maintainable on 
small cause side. 1934 Mad 699 (700) LA I R 

V 21] * (’12) 11 Mad L Tim 188 (189). 

6. “Money due from a co-sharer.” — 
[1] The words “money due from a co-sharer” 
in Art. 41 mean money due from him as such. 
Where the money is due ifrom the defendant 
by reason.of his being one of the makers of a 
promissory note along with plaintiff the fact 
that the promissory note was itself executed 
by reason of a joint purchase by plaintiff and 
defendant .does not make the amount one due 
from a co-sharer. 1925 Mad 970 (970) [AIR 

V 12]. 

7. Manager. — [1] The word “manager” 
in article 41 means a recognized manager, 
and not a manager ad hoc. Hence when the 
plaintiff nowhere states in his plaint that he 
was the manager of the property, the mere 
fact that he performed an act of management 
would not'constitute him a manager within 
the meaning of article 41. 1943 All 21 (22) 
[AIR V 30]. 

[2] The ordinary presumption of Hindu 
law that the eldest member of an undivided 
Hindu family is the manager cannot be given 
effect to in the absence of any allegation by 
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(42) a. suit by one of several joint mortgagors of immovable property for 

contribution in respect of money paid by him for the redemption of the 
mortgaged property ; 

(43) a suit against the Government to recover money paid under protest in 
satisfaction of a claim made by a revenue-authority on account of an arrear of 
land-revenue or of a demand recoverable as an arrear of land-revenue ; 

[(43A) a suit to recover property obtained by an act which is, or, save for 
the provisions of Chapter IV of the Indian Penal Code, would be, an offence 
punishable under Chapter XVII of the said Code ;] 

Inserted by the Provincial Small Cause Courts (Amendment) Act, 1914 (VI of 1914), 

UTTAR PRADESH STATE AMENDME ^ 

in Sch - 11 omit Art - (43A) -°- p - AclxxIV 

• jl 7 ’ lAIR V 44 c ■ ILB U957) 7 

ally when the exact relationship of the parties rol tu • ,i. . - _ , 

to the suit is not known. 1943 All 21 (22) M There is nothing in the Indore Govern- 

[AIR V 30j. Z Notification No 1507, dated 28th July, 

_ -*948, which ou^ts the jurisdiction of the 

Court of Small Causes to try suits against 

Sch. II, Art. 42 — Note 1 Railway Companies for damages, when the 

m • • . it amount claimed is within the pecuniary iuris 

1 Mere signmg mortgage deed as joint diction of the Court. 1950 Madh B 14 (14) 
executant does nof make one a joint-mort- [AIR V 37 C 61 ^ 

1 OD/I All ^ O-T f 4 *r * r J * L *** V ^ 1 ^ ^ J • 


Sch. II, Art. 42 — Note 1 

[1] Mere signing mortgage deed as joint 
executant does not make one a joint-mort¬ 
gagor. 1924 Ail 787 (788) [AIR V 11] (DB). 

[-d A purchaser who redeems the mortgage 
is in the same position as if he were a joint 
mortgagor and the fact that a decree has been 
obtained on the mortgage is also immaterial 
because the decree on the mortgaee does not 
extinguish the security though the security 
may he merged in the decree. 1928 Cal 593 
\59fl) [AIR V 15J : 55 Cal 1193 (DB). 

[3] Where a joint mortgagor sues other 
mortgagors for contribution towards the 
mortgaged debt cleared by him, the suit is 

(409) [Ani^icf^ CaUSe nature - 1923 All 408 

[4] One of the mortgagors paid up the 
entire amount of the decree for sale obtained 
on the mortgage. Subsequently he brought a 
suit for contribution against the co. mortgagor 
J® l* 1 ® extent of his share in the property. 
The plaint was so worded as to bring the suit 
under S. 69, Contract Act and not under S. 95, 

I. P. Act 11eld that the suit was nut covered 
by Art. 42 as it was not a suit under S. 95, 

Ti. P ;.o Ct - 1928 A11 298 (298 > L AIR V 15] : 50 
All 428. 

[5] Suit by plaintiff to recover money from 
defendant for a wrong committed by him and 
another in mortgaging plaintiff’s property for 
their own purposes which mortgage plaintiff 
had to pav off to secure his property is a suit 
for compensation and cognizable by the Small 
Cause Court. 1915 All 317 (317) [AIR V 2]. 


Sch. IT, Art. 43 — Note 1 

[1] A suit claiming refund of license fee 
lor sale of liquor wrongly realized under a 
demand by Customs and Excise Department 
does not fall under Art. 43. 1957 Raj 396 


Sch. II, Art. 43-A — Note I 

[1] Where in a plaint in a suit triable by a 

Court of Small Causes the plaintiff accuses 
t-*e defendant of conduct amounting to a cri¬ 
minal offence, e. g., criminal misappropria¬ 
tion, the jurisdiction of that Court to try the 
suit is barred by Art. 43-A. 1920 Nag 39 (40) 
[AIRV7J. 7 

[2] Where the plaintiff sued the defendants 

for the recovery of certain property or its 
price on the allegation that the same was 
forcibly r< moved by the defendants from the 
cart in which it was being conveyed — Held , 
the allegations amounted to a criminal offence 
and the suit was not triable by Small Cause 
Court. 1928 Nag 288 (288; [AIR V 15] : 24 
Nag L R 23. 

[3] A suit to recover value of certain sove¬ 
reigns delivered by plaintiff to one of the 
defendant and alleged to have been illegally, 
forcibly and fraudulently wrested from the 
latter by another defendant with knowledge 
of plaintiff’s title in them, and without any 
legal title or valid claim thereto falls within 
Art. 43-A. 1920 Mad 320 (320) [AIR V 13]. 

[4] Where there is allegation of wrongful 
withholding but no allegation in the plaint 
that the suit amount was misappropriated by 
the defendant, or that any offence has been 
committed, nor is there any allegation that 
the defendant dishonestly kept the amount 
wi'h himself, the cognizance of the su t in a 
Small Cause Court cannot be held to be 
barred. 1925 Mad 942 (942) [AIR V 12]* 
1920 All 137 (137) [AIR V 7]. 
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( 44 ) a suit the cognizance whereof by a Court of Small Causes is barred by 
any enactment for the time being in force. 

STATE AMENDMENTS 

GUJARAT 

In its application to the State of Gujarat, same as that of Maharashtra. 

MAHARASHTRA 

In its application to the State of Bombay, after the Second Schedule insert the following 
Schedule, namely,— 


"The Third Schedule. 

FORM A. 

'(See Section 27B) 

In the Court of Small Causes of... 

A.'B..... (Plaintiff) ; 

17 pyci/ c 

C.D..........~.-.........(Defendant). 

A.B., of. .in the town of..maketh oath (or 

affirms) and saith that C. D.of.is justly indebted 

to ..in the sum of Rs..for arrears of rent of 

the house and premises No.situated at..in the town 

of/village.i...due for.months, to wit from 

..to.-., at the rate of Rs. 

per mensem. 

Sworn (or affirmed) before me the...day of.195 . 

Judge of the Court of Small Causes 
of-... 


FORM B. 

(See Section 27-C.) 

In the Court of Small Causes of..... 

Form of Warrant 

I hereby direct you to distrain the moveable property of C. D., on the house and premises 

situated at No....,in the town/village of...for the 

sum of .. Rupees, and the costs of the distress, according to the provisions 

of Chapter IV-A of the Provincial Small Cause Courts* Act, 1887. 

Dated day of 195 . 

(Signed and sealed.) 

To 

E.F., Bailiff: 


FORM C 
(i See Section 27-1) 

In the Court of Small Causes of.••••• 

Form of Inventory and Notice 
(State particulars of property seized.) 

Take notice that I have this day seized the moveable property contained in the above 

inventory for the sum of.Rupees, being the amount of ..-months’ 

rent due to A. B.. at....last, and that unless you pay the amount thereof, together with 

the costs of this distress, within fifteen days from tne date hereof, or obtain an order from the 
•Court of Small Causes to the contrary, the same will be appraised and sold pursuant to the 
provisions of Chapter IV-A of the Provincial Small Cause Courts Act, 1887. 

Dated the day of 195 . 

(Signed) E.F., 

Bailiff. 

To 

C. D. 



1 * A LU ft IV* • • • •• r 

[1] There is nothing in Delhi and Ajmer 
Bent Control Act (38 of 1952) which bars the 
nizance of suits by the Court of SmalL 
ses. A suit for the recovery of rent can 



therefore be brought and would be cogniz¬ 
able by Small Cause Court. 1900 Punj 11 (12) 
[AIR V 47 C 5] (DB). 
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FORM D 

(See Section 27-N) 

In the Court of Small Causes of.. 

Take notice that I have appraised the moveable property seized on the...***. 

jay 0 £... under the provisions of Chapter IV-A of the Provincial Small Cause 

Courts Act 1887 of which seizure and property a notice and inventory were duly served 

upon you (or upon.on your behalf, as the case may be) under date 

t h e .....and that the said property will be sold on the. 

(two clear days at least after the date of the notice) at.-...pursuant to the 

provisions of the said Act. 

Da,ed > he day (Signed) E. F. 

Nazir and Appraiser. 


To 


C. D, 


FORM E 


(See Section 27-P) 


In the Court of Small Causes of...* 

SCALE OF FEES TO BE LEVIED IN DISTRAINTS FOR HOUSE RENT. 



Sums 
sued for. 


Affidavit 

and Warrant Order Commission Total, 

to distrain. to sell. 


Rs. 

1 and 

under 

Rs. 

5 

5 

99 

10 

10 

99 

15 

15 

99 

20 

20 

M 

25 

25 

99 

30 

30 

99 

35 

35 

If 

40 

40 

99 

45 

45 

99 

50 

50 

99 

60 

60 

99 

80 

80 

99 

100 

Upwards of 

100 


Rs. nP. 

Rs. nP. 

0-25 

0-50 

0-50 

0-50 

0-50 

0-50 

0-50 

1-00 

0-75 

1-00 

1-00 

1-00 

1-00 

1-00 

1-00 

1-50 

1-25 

2-00 

1-50 

2-00 

2-00 

2-00 

2-50 

2-50 

3-00 

3-00 

3-00 

3-00 


Rs. nP. 

Rs. nP. 

0-50 

1-25 

1-00 

2-00 

1-50 

2-50 

2-00 

3-50 

2-50 

4-25 

3-00 

5-00 

3-50 

5-50 

4-00 

0-50 

4-50 

7-75 

5-00 

8-50 

6-00 

10-00 

6-50 

11-50 

7-00 

13-00 

per centum 




The above scale includes all expenses, except in suits where the tenant disputes the 
landlord’s claim, and witnesses have to be summoned, in which case each summons must D 
paid for at twenty-five naye paise each for sums under rupees 40 and 

trained such fee not exceeding seventy.five naye paise per day as may be fixed by the Registra 
of the Small Cause Court must be paid per man. 
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STATEMENT OF OBJECTS AND REASONS 


1 The experience of the last three Delhi 
sessions has illustrated certain disadvantages 
in the present procedure as regards the Budget 
and the Finance Bill and, in particular, has 
brought out the fact that the period of thirty 
days prescribed under section 2 of the Provi¬ 
sional Collection of Taxes Act, 1918 (XVI of 
1918), is not sufficiently long. It is, therefore, 
proposed to extend this period to sixty days, 
and also to rectify certain minor imperfec¬ 


tions in the existing Act. Opportunity has 
also been taken to insert a provision in the 
Bill which will confine refunds of duty to the 
difference between the rate in force wnen the 
Bill was introduced and the rate proposed in 
that Bill, any further 'reduction imposed by 
the new Act taking effect only when that Act 
comes into operation.” 

—Gaz. of Ind., 1931, Part V, page 110. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Adapted by A* O., 1937; A. C. A. O., 1948; —Extended by Acts IV of 1941; LIX of 1949; 

A. L. O., 1950. XXX of 1950. 

—Amended temporarily by Act XII of 1957. —Repealed in part by Act I of 1938. 


[THE] PROVISIONAL COLLECTION OF TAXES ACT, 1931 

(ACT XVI OF 1931) a 

[28th September, 1931.] 

An Act to amend the law providing for the immediate effect for a limited 
period of provisions in Bills relating to the imposition or increase of duties 
of customs or excise. 

WHEREAS it is expedient to amend the law providing for the immediate 
effect for a limited period of provisions in Bills relating to the imposition or 
increase of duties of customs or excise; It is hereby enacted as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1931, Pt. V, p. 110. 

This Act has been extended to Berar by the Berar Laws Act, 1941 (IV of 1941). 

It has been extended to the new Provinces and Merged States by the Merged States 
(Laws) Act, 1949 (LIX of 1949), S. 3 [1-1-1950] and to the States of Manipur, Tripura 
and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 (XXX of 1950), S. 3 

[10.4-19501. 

1 # Short title. 

This Act may be called THE PROVISIONAL COLLECTION OF TAXES ACT, 

1931. 


2* Definition. 

In this Act, a “declared provision” means a provision in a Bill in respect of 
which a declaration has been made under section 3. 


3. Power to make declarations under this Act. 

Where a Bill to be introduced in a [Parliament] on behalf of Government 

provides for the imposition or increase of a duty of customs or excise, the 
A [Central Government] may cause to be inserted in the Bill a declaration that 
it is expedient in the public interest that any provision of the Bill relating to 
such imposition or increase shall have immediate effect under this Act. 

[a] Substituted for ‘‘the Central Legislature” by A. L. O., 1950 [20-1-1950]. 


4« Effect of declarations under this Act, and duration thereof. 

(1) A declared provision shall have the force of law immediately on the 
expiry of the day on which the Bill containing it is introduced. 

(2) A declared provision shall cease to have the force of law under the 
provisions of this Act— 

(a) when it comes into operation as an enactment, with or without amend¬ 


ment, or 

Section 4 — Note 1 

[1] Where the Finance Bill (No. 13 of 1951) 
containing a declaration that it was expedient 
in the public interest that the provisions ot 
certain clauses thereof should have immediate 
effect, was introduced into the Parliament on 


28-2-1951, the declared provisions acquired 
the force of law on 1-3-1951 by virtue of 
S 4 (1) of the Provisional Collection of Taxes 
Act, 1931. 1957 All 84(85) [AIR V 44 C 19] 
(DB). 
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(b) when the A [Central Government], in pursuance of a motion passed by 
a [* * *] *>[ Parliament], directs, by notification in the A [Official Gazette],, 
that it shall cease to have the force of law, or 

(c) if it has not already ceased to have the force of law under clause (a) or 

clause (b) y then on the expiry of the Sixtieth day after the day on which 

the Bill containing it was introduced. 

rvi The words “either chamber of” were omitted by A. C. A. O., 1948 [23-3-1948]. 
fbl Substituted for “the Central Legislature” by A. L. O.. 1950 [26-1-1950]. [c] As the- 
duration of the session of Parliament in which the Finance Bill was introduced was 
expected to be too short and hence would not give Parliament sufficient time to examine 
the important taxation proposals made in the Finance Bill, the Provisional Collection of 
Taxes (Temporary Amendment) Act, 1957 (XII of 1957) was enacted to enable the 
Parliament to consider that Bill in its next session. Section 2 of the said Amendment 

Act is as follows— 

“ Temporary amendment of sections 4 and 5, Act XVI of 1931 . Where a Bill intnv 
duced in Parliament during the period commencing on the 15th day of May, 1957, 
and ending with the 31st day of December, 1957, contains a declared provision as 
defined in section 2 of the Provisional Collection of Taxes Act, 1931, sections 4 and 5 
of that Act shall have effect in relation to such Bill as it for the words sixtieth day 
in clause (c) of sub-section (2) of section 4 and in sub-section (1) of section 5, the 
words “one hundred and twentieth day” had been substituted.” 

5. Certain refunds to be made when declarations cease to have effect. 

%) Where a declared provision comes into operation as an enactment in an 
amended form before the expiry of the sixtieth day* after the day on which 
the Bill containing it was introduced, refunds shall be made of all duties 
collected which would not have been collected if the provision adopted in the 

enactment had been the declared provision : 

Provided that the rate at which refunds of any duty may be made under 
this sub-section shall not exceed the difference between the rate of such duty 
proposed in the declared provision and the rate of such duty in force when 

the Bill was introduced. 

(2) Where a declared provision ceases to have the force of law under clause 
(b) or clause (c) of sub-section (2) of section 4, refunds shall be made of all 
duties collected which would not have been collected if the declaration in 

respect of it had not been made. 

[a] See foot-note (c) under S. 4. 

©. Repeal. [Repealed by the Repealing Act, 1938 (I of 1938), S. 2 and Sch.J 
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[THE] PUBLIC ACCOUNTANTS’ DEFAULT ACT, 1850 


Preamble 


(Act xii of i850) a 

[22nd March, 1850.] 

For avoiding loss by the default of Public Accountants. 


_ For better avoidance of loss through the default of public accountants * 
It is enacted as follows * 


[a] Short title given by the Indian Short Titles Act, 1897 (XIV of 1897) 


1Q ^T hiS A Ct u lS be j n ? arti 1 ally .extended to Berar by the Berar Laws Act, 1941 (IV of 

f _ or , ce 'P, all . the Provinces of India (now the Part A 


^atesUxcept the Scheduled Districts, by the Laws Local Extent Act, 1874 (XV of 


S.Bl?™“'SutfKli 0 on8 n 72). r s e 3“ t ' ,<,San,ha ' ParSa ” aS by ' he Sa " ,llal P "<^ 


.^^ lare ^> by notification under S. 3 (a) of the Scheduled Districts Aof 
1874 (XIV of 1874), to be in force in the following other Scheduled Districts namely • J 
West Taloaiguri, the Western Hills of Darjiling, 


the Darjiling Tarai and the Damson Sub- 
Division of the Darjiling District 

The Districts of Hazaribagh, Lohardaga (now 
the Ranchi District, see Calcutta Gazette, 
1899, Pt. I, p. 44), and Manbhum, and Pargana 
Dhalbhum and the Kolhan in the District of 
Singhbhum. 

Kumaon and Garhwal. 

The Scheduled portion of the Mirzapur District 

Jaunsar Bawar. 

The Scheduled Districts of the C. P. (now 
Madhya Pradesh). 

The Scheduled Districts in Ganjam and Vizaga- 
patam 


See Gaz. of Ind., 1881, Pt. I, p. 74. 


Ditto 

Ditto 

Ditto 

Ditto 


1881, Pt. I, p. 504. 
1876, Pt. I, p. 605. 
1879, Pt. I, p. 383. 
1879, Pt. I, p. 382. 


Ditto 


1879, Pt. I, p. 771. 


1898, Pt. I, p. 870. 


• ••••••• Ditto 

. and 

Fort St. Geo. Gaz., 1898, Pt. I, p. 666. 

It has been extended, by notification under S. 5 of the last-mentioned Act, to the 
following Scheduled Districts, namely :— * 

The Tarai of the Province of Agra . . . See Gaz. of Ind., 1870, Pt. I, p. 505. 

Ajmer and Merwara. Ditto 1878, Pt. I,’ p. 380.' 

Coor g. Ditto 1911, Pt. I, p. 1477*. 

The Act has been partially extended to the States merged in the State of Madhva 
Pradesh, by M. P. Act XII of 1950, S. 3 and Sch. II [3-4-1950] and has been extended 
to the transferred territories in the State of Madras by Mad. Act XXII of 1957 S 3 and 
Schedule [18-12-1957].. ’ 

The Act has been partially repealed in the Bombay State, see the Bombay Land- 

Revenue Code, 1879 (Bom. Act V of 1879). S. 2 and Schedule A ; and in Assam, in 

which it was declared to be in force by notifications under S. 3 W of the Scheduled 
Districts Act, 1874 (XIV of 1874), Gazetre of India, 1878 and 1879, Pt. I, pages 523 and 
031, respectively, see the Assam Land and Revenue Regulation, 1880 (I of 1880). 


1 # Public accountants to give security. 

Every public accountant shall give security for the due discharge of the 
trusts of his office, and for the due account of all moneys which shall come 

into his possession or control, by reason of his office. 

/ * 

Note* —As to whQ is “a public accountant” see section 3. 



2 . Amount and kind of security, and with what sureties. 

In default of any Act having special reference to the office of any public 
accountant, the security given shall be of such amount and kind, real or 
personal, or both, and with such sureties (regard being had to the nature of 
the office), as shall be required by any rules made or to be made from time to 
time, by the authority by which each public accountant is appointed to his 

~ »r* * * •]. 


[a] The words "subject to the approval of the Governor or Governor in Council of thn 
Presidency or place" were omitted by A. O., 1937 [1-4-1937]. 

X • 
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a [3. “Public accountant” defined. 

For the purposes of sections 1 and 2 of this Act, the expression “public 
accountant” means any person who as Official Assignee or Trustee, or as 
sarbarahkar, is entrusted with the receipt, custody or control of any moneys 
or securities for money, or the management of any lands belonging to any 
other person or persons, aa and for the purposes of sections 4 and 5 of this Act 
the expression shall also include any person who, by reason of any office held 
by him in the service of b [the Central Government or the Government of a 
c [* *] State], is entrusted with the receipt, custody or control of any moneys 

or securities for money, or the management of any lands belonging d [to such 
Government].] 

[a] Substituted for the original section 3, by A. O., 1937 [1-4-1937]. [aa] Managers and 
other servants of the Court of Wards to be deemed to be public accountants : see U. P. 
Act IV of 1912, S. 34. [bl Substituted for “the Crown in India” by A. L. O., 1950 
20-1-1950]. [c] The words “Part A” were omitted by 2 A. L. O., 1956 [1-11-1950]. 
d] Substituted for “to the Crown”, ibid. 

4. Prosecution of accountants and sureties. 

The person or persons at the head of the office to which any public 
accountant belongs may proceed against any such public accountant and Lis 
sureties for any loss or defalcation in his accounts, as if the amount thereof 
were an arrear of land-revenue due to Government. 

5. Enactments applied to proceedings by and against accountants. 

All Regulations and Acts now or hereafter to be in force for the recovery 
of arrears of land-revenue due to Government, and for recovery of damages 
by any person wrongfully proceeded against for any such arrears shall apply, 
with such changes in the forms of procedure as are necessary to make them 
applicable to the case, to the proceedings against and by such public 
accountant. 8, 

[a] For the law relating to the recovery of revenue-arrears, see the Revenue Recovery 
Act, 1890 (I of 1890). 

6 . Validation of former rules. [Repealed by the Repealing Act, 1870 (XIV of 

1870).] 


[THEl PUBLIC DEBT ACT, 1944 

(Act XVIII of 1944) 

[The Act printed here is as on 1-3-1961.] 
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STATEMENT OF OBJECTS AND REASONS 


“The great bulk of Government obligations 
in India have till very recently been expressed 
in the form of promissory notes which pass 
from hand to hand by endorsement and deli¬ 
very. Stock certificates, i.e., certificates which 
are not negotiable themselves but merely 
record title, the actual transfers requiring 
registration in the books of the Public Debt 
Office, are of comparatively recent introduc¬ 
tion. Not unnaturally, therefore, the law of 
{government securities in India started as an 
appendage to the law of Negotiable Instru¬ 
ments, modifying it where necessary to meet 
the peculiar circumstances of Government 
promissory notes such as (1) their validity for 
a period much longer than that of the ordi¬ 
nary negotiable instrument of commerce and 
the concomitant necessity of issuing separate 
instruments to replace the originals for the 
record of interest payments, and (2) their be¬ 
ing held more widely than ordinary negotiable 
commercial instruments by various classes of 
investors in addition to the financial and busi¬ 
ness community. The fact that Government 
loans were almost entirely in the form or pro¬ 
missory notes meant that the special modifica¬ 
tions of the law, effected from time to time to 
meet practical difficulties, only related to 
< Government obligations held in this form, 
with the result that when the previous legis¬ 
lation was revised in the Act of 1920, a clear 
distinction was not always drawn between 
those parts of the law which ought to relate 
to Government securities as a whole and those 
which merely related to promissory notes. A 
striking instance of this is provided by sec- 
n. tion 13 (of Act X of 1920) providing for the 
^ summary provisional settlement of disputes, 
V which is confined only to promissory notes. 
14 Although logically imperfect, this position 

[Vol. 13.] 2 A.M. 35. 


did not in the past lead to any practical diffi¬ 
culties as the holders of Government loans in 
the form of stock certificates were compara¬ 
tively few. As a result of iwar conditions, 
however, and the efforts of the Reserve Bank 
as agent of Government in the management of 
public debt to popularise stock certificates in 
the interest of safety and administrative con¬ 
venience the proportion of Government loans 
held in the form of stock certificates or in 
special subsidiary ledger accounts, which the 
Bank has undertaken to maintain for large 
institutional holders, has substantially in¬ 
creased, and the time appears to be opportune 
for recasting the provisions of the Indian 
Securities Act, 1920, so as to provide more 
satisfactorily for the management of Central 

public debt. f , 

Apart from the fact that section 13 ot the 

1920 Act fails to provide for the summary 
provisional settlement of disputes regarding 
Government loans held otherwise than as pro¬ 
missory notes, the machinery which it pro¬ 
vides is in itself incomplete and there have 
been numerous cases where on account of a 
disputant contenting himself with the mere 
issue of a notice of dispute to the Public Debt 
Office and abstaining from prosecuting his 
claim in a Court of law, or on account of 
vague stop orders emanating from Courts, the 
periodical payment of interest has been held 
up for unconscionably long periods, much to 
the annoyance and prejudice of the actual 
holder. There have also been numerous in¬ 
stances in which, where the matter has been 
taken to Court, Government and the Reserve 
Bank have been made parties to what was 
essentially a dispute between two private 
parties in the decision of which Government 
or the Bank had no interest. It is, therefore. 
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considered desirable to recast this part of the 
law so as to provide for a summary adjudica¬ 
tion by the Reserve Bank of disputes as to 
the title to be the holder of a security, with a 
necessary safeguard by way of a guarantee of 
indemnity to ensure that the interests of the 
party who may ultimately succeed in estab¬ 
lishing in a Court of law his right to hold the 
security are not prejudiced. 

The legislative competence of the Central 
Legislature extends, however, only to legisla¬ 
tion affecting public debt of the Central Gov¬ 
ernment, while the public debt of a Province 
is subject to legislation in the Provincial 
Legislature only. The Act of 1920, which 
regulates public debt of both kinds, is amen¬ 
able to amendment by the Central Legislature 
only in so far as it deals with public debt of 


the Central Government. The present legisla¬ 
tion, therefore, takes the form of a Bill to be 
enacted as a separate Act, applicable only to 
securities of the Central Government, which 
will reproduce the provisions of the 1920 Act 
with amendments designed to remedy the 
defects already referred to, and with certain 
other amendments the necessity or desirability 
of which is suggested by experience in the 
administration of the Act during the last two- 
decades. In this reproduction of the provi¬ 
sions of the 1920 Act, those provisions have 
been rearranged so as to group together sec¬ 
tions dealing with the incidents common to 
the different forms in which loans of the Cen¬ 
tral Government are held, and to relegate to 
separate sections the incidents peculiar to 
negotiable instruments.” 

— Gaz. of Ind., 1943, Part V, page 162. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


•Amended by Acts VI of 1949; LVII of 
1956; XLIV of 1959. 

Adapted by A.C.A O., 1948; A.L.O., 1950; 3 
A. L. O., 1950. __ 

Extended by Acts LIX of 1949; XXX of 1950. 


Extended in Madras by Mad Act XXXV of 
1949. 

Extended in Travancore-Cochin by T. C. 
Ord. 5 of 1953. 

Extended in Rajasthan by Raj. Ord. 5 of 
1956. 


An 


to 

* 


Act 

Y* 

debt of 
WHEREAS 


[THE] PUBLIC DEBT ACT, 1944 
(ACT XVIII OF 1944) a 

[22nd November , 1944.] 

consolidate and amend the law relating to Government securities' 
*] and to the management by the Reserve Bank of India of the public 
'[the Government]. 

it is expedient to consolidate and amend the law relating to 
Government securities b [* * *] and to the management by the Reserve Bank 

of India of the public debt of °[the Government] ; 

It is hereby enacted as follows :— 

[a] For Statement of Objects and Reasons, see.G az. of Ind., 1943, Pt. V, p. 162. 

This Act has been extended to the new Provinces and merged States by the Merged' 
States (Laws) Act, 1949 (LIX of 1949), S. 3 [1-1-1950] and to the States of Manipur, 
Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 (XXX of 1950), 
S. 3 [10-4-1950]. 

It has also been extended to the States merged in the State of — 

Madras : See Mad. Act XXXV of 1949, S. 3 [1-1-1950]. 

This Act and the Rules made thereunder have been made applicable to the Govern¬ 
ment securities of the State of Rajasthan issued before or after 11th September 1950: see 
Raj. Ordi. V of 1950, S. 2 [11-9-1950]; 

This Act and the rules made thereunder are made applicable to the Government 
securities of the State of Travancore-Cochin issued on or after the 13th Tuly, 1953 as 
they apply to Government securities of a Part A State —see Trav. Co. Ordi. V of 1953,. 
S. 2 [31-10-1953]. 

[b] The words “issued by the Central Government” were omitted by the Public Debt 
(Central Government) Amendment Act, 1949 (VI of 1949), S. 2 [1-4-1949]. [c] Substi¬ 
tuted for “the Union and the Part A States” by the Public Debt (Amendment) Act, 1956 
(LVII of 1950), S. 2 [15-10-1956]. 

OBJECTS AND REASONS 


Amendments made by Act VI of 1949 .— 
“Until 1940 the Indian Securities Act, 1920, 
governed the securities issued by both the 
Central and the Provincial Governments. The 
working of this Act disclosed certain defects 
and it was considered necessary to amend it, 
particularly in the context of the very large 
increase of the public debt during tne war 


ars. Under the Government of India Act, 
35, the Central Legislature was competent 
change only the law in respect of Central 
Durities and the provisions of the Indian 
curities Act, were accordingly replaced, so 
r as the Central public debt was concerned, 
r a comprehensive new Act, the Public Debt 
entral Government) Act, 1944, which was 


[The] Public Debt Act, 1944 

brought into effect from the 1st May, 1940 
leaving the Provincial securities to be regu¬ 
lated by the Indian Securities Act, 1920. As 
the money market is common to the whole 
country and the public debt of the Central 
and Provincial Governments is administered 
by a single agency, namely, the Reserve Bank, 
it is obviously desirable to have uniform 
legislation for regulating the public debt of 
both. The Provincial Governments concur in 
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this view and the Chambers of the Legisla¬ 
tures of ail the Provinces in India have passed 
resolutions recommending that the securities 
issued by their respective Governments and 
their Public debt should be regulated by an 
Act ot the Dominion Legislature. It is accor¬ 
dingly proposed to amend the Public Debt 
(Central Government) Act so as to extend it 

to cover the public debt of all the Provincial 
Governments.” 

—S. O. R. Gaz. Ind., 1949, Pt. V, p. 37. 


*] Act, 1944. 


1* Short title and commencement. 

(1) This Act may be called THE PUBLIC Debt ft [* 

b[* * * * L 

J.fl I V? al - C T e m t( ? f ,°p e on such ° date as the Central Government mayfly 
notification in the official Gazettee, appoint in this behalf. 

[a] The words and brackets “(Central Government)” were omitted by the Public Debt 
(Central Government) Amendment Act, 1949 (VI of 1949), S. 3 [1-4-19491. [bl Sub. 

Th t J e . Publlc . Debt (Amendment) Act, 1950 (LVII of 1950), S. 3 

KftS&z. r 3iS:,»ie!”"p.67sr ° n 5 ' 1946 ' r-1-(D-B«a d/- 

*[1 A. Securities to which this Act applies. 

This Act applies to Government securities created and issued whether 
before or after the commencement of this Act by the Central Government or a 
State Government other than the Government of Jammu and Kashmir.] 

b R « he i A Deb t (Amendment) Act, 1950 (LVII of 1950), S. 4 

Llo-lU-iyooi. By b. io ot this Amendment Act the following enactments are, subject to a 
saving clause, repealed, namely, (1) the Madhya Bharat Public Debt Act, 1953; (2) the 
Mysore Public Debt Act. 1953; (3) the Saurashtra Public Debt Act, 1953; and (4) the 
Travancore-Cochin Public Debt Act, 1954. 

OBJECTS AND REASONS 


Amendments made by Act LVII of 1956 .— 
“The public debt and securities of the Union 
and Part A States are at present administered 
by the Reserve Bank of India in accordance 
with the Public Debt Act, 1944, and the rules 
made thereunder. The Act at present does 
not extend to securities created and issued by 
the Governments of Part B States. Some of 
these States have their own Public Debt laws 
while others have acquired public debt only 
recently and have no regular law on the sub¬ 
ject. Securities issued by the Governments of 
Part B States are circulating in all parts of 
the country and the public debt or Part B 
States is also being administered by the 
Reserve Bank of India. It is, therefore, desir¬ 
able that there should be uniformity of pro¬ 
of the public debt of * 


cedure in respect 


the 


Union and all Part A and Part B States and 
that the Public Debt Act, 1944 should apply 
to securities issued by the Government of 
Part B States as it applies to securities issued 
by the Central Government or a Part A State. 
The Legislatures of Part B States other than 
that of the State of Jammu and Kashmir have 
passed resolutions in pursuance of Art. 252 of 
the Constitution empowering Parliament to 
pass the necessary legislation on the subject. 
The Bill, accordingly amends the Public Debt 
Act, 1944, so as to make it applicable to secu¬ 
rities issued by the Governments of Part B 
States other than the Government of Jammu 
and Kashmir and makes certain other minor 
and incidental amendments in that Act." 

— S. O. R., Gaz. Ind., 1950, Extra.; 

Pt. II-Sec. 2, page 772. 


2* Definitions. 

In this Act, unless there is anything repugnant in the subject or context,— 
(1) “the Bank 0 means the Reserve Bank of India ; 

*[(1A) “the Government 0 in relation to any Government security means the 
Central or State Government issuing the security ;] 

. ^“Government security 0 means— 

(a) a security, created and issued, b [by the Government] for the pur- 

Section 2 — Note 1 

[1] Compensation bonds issued in the form 
of promissory notes* to intermediaries of 
estates which have vested in Government 
under U. P. Zamindari Abolition and Land 
Reforms Act, 1951, are fully covered by the 



--of Government securities given in 

S. 2 (2) of the Public Debt Act though they 
cannot be held to be Government securities 
within the meaning of Indian Securities Act 
1961 All 574 (580) [AIR V 48 C 153 (FB). 


m 
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pose of raising a public loan, and having one of the following form®, 
namely :— 

(i) stock transferable by registration in the books of the Bank ; or 
(ii) a promissory note payable to order ; or 
(in) a bearer bond payable to bearer ; or 
(iv) a form prescribed in this behalf ; 

(b) any other security created and issued by c [the Government] in 
such form and for such of the purposes of this Act as may be 
prescribed ; 

(3) “prescribed” means prescribed by rules made under this Act; 

(4) “promissory note” includes a treasury bill. 

[a] Inserted by the Public Debt (Central Government) Amendment Act, 1949 (VI of 
i949), S. 4 [1-4-1949]. [bj Substituted for the words “whether before or after the com¬ 
mencement of this Act, by the Central Government or a State Government” by the 
Public Debt (Amendment) Act, 1956 (LVII of 1956), S. 5 [15-10-1956]. [c] Substituted 
for the words “the Central Government or a State Government”, ibid. 


3. Transfer of Government securities. 

(1) a [Subject to the provisions of section 5, a transfer of a Government security 
shall be made only in the manner prescribed for the making of transfers of 
securities of the class to which it belongs, and no transfer of a Government 
security which— 

(i) is made after the 30th April, 1946, in the case of a security issued by 
the Central Government. 


(ii) is made after the 31st March, 1949, in the case of a security issued by 
the Government of a Part A State, 6 

(Hi) is made after the 14th October, 1956, in the case of a security issued by 
the Government of a Part B State 0 other than Jammu and Kashmir, 
and 


(iv) is made on or after the 1st day of November, 1956, in the case of a 
security issued on or after that day by the Government of any State 
other than Jammu and Kashmir, shall be valid if—] 

(a) it does not purport to convey the full title to the security, or 


(b) it is of such a nature as to affect the manner in which the security 
was expressed by d [the Government] to be held. 

(2) Nothing in this section shall affect any order made by the Bank under 
this Act, or any order made by a Court upon the Bank. 

[a] Substituted for the opening paragraph of sub-section (1), by 3 A. L. O., 1950 
[w. r. e. f. 1-11-1956]. [b] Immediately before 1st November, 1956 the following were 
Part A States : Andhra, Assam, Bihar, Bombay, Madhya Pradesh, Madras, Orissa, 
Punjab, Uttar Pradesh and West Bengal, [c] Immediately before 1st November, 1956, 
the following were Part B States other than Jammu and Kashmir : Hyderabad, Madhya 
Bharat, Mysore, Pepsu, Rajasthan, Saurashtra and Travancore-Cochin. [d] Substituted 
for “the Central Government” by the Public Debt (Central Government) Amendment 
Act, 1949 (VI of 1949). S. 6 [1-4-1949]. 


Transferor of Government securities not liable for amount thereof. 
Notwithstanding anything contained in the Negotiable Instruments Act, 1881, 
a person shall not, by reason only of his having transferred a Government 
security, be liable to pay any money due either as principal or as interest 

thereunder. 


5. Holding of Government securities by holders of public offices. 

(l) In the case of any public office to which a [the Government] may, V 
notification in the Official Gazette, declare this sub-section to apply, a Govern- 
ment security in the form of stock or of a promissory note may be held m 
name of the office. 
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(S) When a Government security is so held, it shall be deemed to be trans¬ 
ferred without any or further endorsement or transfer deed from each holder 
of the office to the succeeding holder of the office on and from the date on 
which the latter takes charge of the office. 


(8) When the holder of the office transfers to a party not being his successor 
in office a Government security so held, the transfer shall be made by the 
signature of the holder of the office and the name of the office in the manner 
and subject to the conditions laid down in section 3. 

(4) This section applies as well to an office of which there are two or more 
joint holders as to an office of which there is a single holder. 


[a] Substituted for “the Central Government” by the Public Debt (Central Government) 
Amendment Act. 1949 (VI of 1949), S. 6 [1-4-1949]. 


6 . Notice of trust not receivable. 

(1) No notice of any trust in respect of any Government security shall be 
receivable by a [the Government], nor shall “’[the Government] be bound by 
any such notice even though expressly given, nor shall “[the Government] be 
regarded as a trustee in respect of any Government security. 

(2) Without prejudice to the provisions of sub-section (1), the Bank may, as 
an act of grace and without any liability to the Bank or to “[the Government], 
record in its books such directions by the holder of stock for the payment of 
interest on, or of the maturity value of, or the transfer of, or such other matters 
relating to, the stock as the Bank thinks fit. 

[a] Substituted for “the Central Government” by the Public Debt (Central Government) 
Amendment Act, 1949 (VI of 1949), S. 0 [1-4-1949]. 


Persons whose title to a Government security of a deceased sole holder 
may be recognised by the Bank. 

Subject to the provisions of section 9 the executors or administrators of a 
deceased sole holder of a Government security and the holder of a succession 
certificate issued under Part X of the Indian Succession Act, 1925, shall be the 
only persons who may be recognised by the Bank as having any title to the 
Government security : 

Provided that nothing in this section shall bar the recognition by the Bank 
of the manager or the sole surviving male member of a Hindu undivided family 
governed by the Mitahshara Law as having a title to a Government security, 
when the security appears to the Bank to stand in the name of a deceased 
member of the family and an application is made by such manager or sole 
surviving member for recognition of his title and is supported by a certificate 
signed by such authority and after such inquiry as may be prescribed to the 
effect that the deceased belonged to a Hindu undivided family governed by 
the Mitakshara Law, that the Government security formed part of the joint 
property of the family, and that the applicant is the managing or sole surviving 
male member of the family. 

Explanation .— The expression “Plindu undivided family governed by the 
Mitakshara Law” shall, for the purposes of this section, be deemed to include 

a Malabar tarwad. 


8 . Right of survivors of joint holders or several payees. 

Notwithstanding anything contained in section 45 of the Indian Contract 

Act, 1872, _ 

(a) when a Government security is held by two or more persons jointly and 
either or any of them dies, the title to the security shall vest in the 
survivor or survivors of those persons, and 

(b) when a Government security is payable to two or more persons severally 
and either or any of them dies, the security shall be payable to the 
survivor or survivors of those persons or to the representative of the 
deceased or to any of them : 

N !• ! . . 
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Provided that nothing contained in this section shall affect any claim which 
any representative of a deceased person may have against the survivor or 
survivors under or in respect of any security.to which this section applies. 

Explanation. — For the purposes of this section a [a body incorporated or 
deemed to be incorporated under the Companies Act, 1956] or the Co-operative 
Societies Act, 1912, or any other enactment for the time being in force whether 
within or without b [India], relating to the incorporation of associations of 
individuals, shall be deemed to die when it is dissolved. 

[a] Substituted for “a body incorporated under the Indian Companies Act, 1913 » u v 

for “the Provinces” by A. L. O., 1950 [26-1-1950] L -iJ56J. LbJ SubsM ^d 


OBJECTS AND REASONS 


In clause (b) “we have restored the wording 
employed in clause (b) of sub-section (1) of 
section 4 of the Act of 1920, which speaks of 
a security ‘payable to two or more persons 
severally' and provides merely for that secu¬ 
rity ‘becoming payable’ to the survivor. The 


proviso which is intended to govern the whole 
clause has been clarified by the substitution 
of the words ‘in this section’ for the word 
herein’ and has now been printed separately 
as an addendum to the clause as a whole 
instead of being included in sub-clause (b) ” 
S.C.R. Gaz. of Ind., 1944, Part V. page 85.. 


9. Summary procedure on death of holder of Government securities not 
exceeding five thousand rupees face value. 

Notwithstanding anything contained in section 7, if within six months of the 
death of a person who was the holder of a Government security or securities 
the face value of which does not in the aggregate exceed five thousand rupees, 
probate of his will or letters of administration of his estate or a succession 
certificate issued under Part X of thfc Indian Succession Act, 1925, is not pro- 
duced to the Bank or proof to the satisfaction of the Bank that proceedings 
nave been instituted to obtain one of these is not furnished, the Bank may 
determine who is the person entitled to the security or securities, or to admi¬ 
nister the estate of the deceased and may make an order vesting the security 
or securities in the person so determined. 


a [9A. Application of sections 9B, 9C, etc. 

Notwithstanding anything contained in section 1A, Jthe provisions of sections 
JB and 9C and the power to make rules in relation to any of the matters refer- 
led to in sections 9B and 9G shall apply only to such classes of Government 
securities created and issued by the Central Government, whether before or 

after the commencement 6 of the Public Debt (Amendment) Act, 1959, as that 
Government may, by notification in the Official*Gazette, specify, and in relation 
to such classes of securities the provisions of sections? and 9 shall have effect 
subject to the provisions contained in sections 9B and 9C.] 

9-® an d 9-C were inserted, by the Public Debt (Amendment) Act, 
1959 (XLIV of 1959), S. 2 [w. e.?f.£1-8-1960]. [b] That is, 1st August, 1960. 

a [9B. Nominations by holders of Government securities. 

(1) Notwithstanding anything contained in any law for the time being in 
force or in any disposition, whether testamentary or otherwise, in respect of a 
Government security, where a nomination made in the prescribed manner 
purports to confer on any person the right to receive payment of the amount 
for the time being due on the security on the death of the holder thereof the 
nominee shall, on the death of the holder of the security, become entitled to the 
security and to payment thereon to the exclusion of all other persons, unless 
the nomination is varied or cancelled in the prescribed manner. 

(2) Any nomination referred to in sub-section (l) shall become void if the 
nominee predeceases, or where there are two or more nominees all the nominees 
predecease, the holder of the security making the nomination. 

(3) A transfer of a Government security made in the prescribed manner shall 
automatically cancel a nomination previously made : 
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Provided that where a Government security is held by or on behalf of any 
person as a pledgee or by way of security for any purpose, such holding shall 
not have the effect of cancelling a nomination, but the right of the nominee 
shall be subject to the right of the person so holding it. 

(4) Where the nominee is a minor it shall be lawful for the holder of a 
security to appoint in the prescribed manner any person to receive the amount 
for the time being due on the security in the event of his death during the 
minority of the nominee, and, where any such appointment has been made, 
the Government security shall after the death of the holder and during the 
minority of the nominee, be deemed to be vested in that person as representing 
the minor.] 

[a] Inserted by Act XLIV of 1959, S. 2 [w. e. f. 1-8-1960]. 

i 

OBJECTS AND REASONS 

“Ten-Year Treasury Savings Deposit Cer- time that as the production of legal proof of 
tificates and 15-Years Annuity Certificates succession involves considerable delay and 
which are sold and discharged through the expense, the holders of Ten-Year Treasury 
Reserve Bank of India, are governed by the Savings Deposit Certificates and 15-Year 
provisions of the Public Debt Act, 1944. Annuity Certificates may be allowed the right 
Section 7 of that Act provides that if the face to nominate a person or persons to whom the 
value of the Government securities belonging amount due on the certificate could be paid 
to a deceased holder exceeds Rs. 5,000 the in the event of the death of the holders vvith- 
executors or administrators of the deceased out the production of succession certificate or 
holder and the holder of a succession certifi- other proof of title. [Sections 9A to 9C] ac- 
cate shall be the only persons who may be cordingly seek to allow the facility of nomi- 
recognised by the Reserve Bank as having any nation to holders of «the aforementioned cer- 
title to these securities. tificates.”—S.O.R., Gaz. of Ind., 1959, Extra., 

2. Suggestions have been made from time to Pt. II—sec. 2, page 878. 

a [9-C. Payment on death of holder. 

(1) If a person dies and he is at the time of his death the holder of a 
Government security and there is in force at the time of his death a nomination 
in favour of any person, the amount for the time being due on the security 
shall be paid to the nominee. 

(2) Where the nominee is a minor, the amount for the time being due on the 
Government security shall be paid— 

(a) in any case where a person has been appointed to receive it under 

sub-section (4) of section 9B, to that person; and 

(b) where there is no such person, to the guardian of the minor for the use 

of the minor. 

(3) Where the amount due for the time being on a Government security is pay¬ 
able to two or more nominees and either or any of them is dead, the title to the 
security shall vest in the survivor or survivors of those nominees and the 
amount for the time being due thereon shall be paid accordingly. 

(4) Nothing contained in this section shall be deemed to require any person 
to accept payment of the amount due on a Government security before it has 
reached maturity or otherwise than in accordance with the terms of the 

security. 

( 5 ) Any payment made in accordance with the provisions of this section or 
the amount due for the time being on a Government security shall be a lull 

discharge in respect of the security : 

Provided that nothing contained in this section or in section 9B shall affect 
any right or claim which any person may have against the person to whom 

any payment is made under this section.] 

[a] Inserted by Act XLIV of 1959 [w. e. f. 1-8-1960]. 

lO. Government securities not exceeding five thousand rupees face value 

belonging to minor or insane person. 

When a Government security or securities belong to a minor or a person 
who is insane and incapable of managing his affairs and the face value of the 
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security or securities does not in the aggregate exceed five thousand rupees 

the Bank may make such order as it thinks fit for the vesting of such security 

or securities in such person as it considers represents the minor or insane 
person. 

11. Issue of duplicate securities and of new securities on conversion 

consolidation, sub-division or renewal. ’ 

(1) If the person entitled to a Government security applies to the Bank 

alleging that the security has been lost, stolen or destroyed, or has been defaced 

or mutilated, the Bank may, on proof to its satisfaction of the loss, theft 

destruction, defacement or mutilation of the security, subject to such conditions 

and on payment of such fees as may be prescribed, order the issue of a duplicate 
security payable to the applicant. 

(2) If the person entitled to a Government security applies to the Bank to 
have the security converted into a security of another form, or into a security 
issued in connection with another loan or to have it consolidated with other 
like securities, or to have it sub-divided, or to have it renewed, the Bank may, 
subject to such conditions and on payment of such fees as may be prescribed’ 
cancel the security and order the issue of a new security or securities. 

(3) The person to whom a duplicate security or a new security is issued under 
this section shall be deemed for the purposes of section 19 to have been recog¬ 
nised by the Bank as the holder of the security; and a duplicate security or new 
security so issued to any person shall be deemed to constitute a new contract 

between a [the Government] and such person and all persons deriving title 
thereafter through him. 

[a] Substituted for the Central Government” by the Public Debt (Central Government) 
Amendment Act, 1949 (VI of 1949), S. 6 [1-4-1949]. 

12. Summary determination by the Bank of title to Government security in¬ 

case of dispute. 

(1) If the Bank is of opinion that a doubt exists as to the title to a Government 
security, it may proceed to determine the person who shall for the purposes of 
the Bank be deemed to be the person entitled thereto. 

( 2 ) The Bank shall give notice in writing to each claimant of whom it has 
knowledge, stating the names of all other claimants and the time when and the 
officer of the Bank by whom the determination of the Bank will be made. 

(3) The Bank shall give notice in writing to each claimant of the result of 
the determination so made. 

(4) On the expiry of six months from the issue of the notices referred to in 
sub-section (3), the Bank may make an order vesting in the person, found by 
the Bank to be entitled to the security, the security and any unpaid interest 
thereon. 


13. Law applicable in regard to Government securities. 

Notwithstanding that as a matter of convenience a [the Government] may 
have arranged for payments on a Government security to be made elsewhere 
than in b [India], the rights of all persons in relation to Government securities 


Section 11 — Note 1 

[1] An order by the Reserve Bank under 
S. 11 (2) cancelling an old security note and 
issuing a new note cannot be called in ques¬ 
tion before the Civil Court by any person 
claiming an interest in the security on the 
ground of forged endorsement on the cancelled 

note. 1953 Bom 209 (211) 1 AIR V 40 C 60]. 

[2] Though, where a Government Promi¬ 
ssory note is negotiated under a forged en¬ 


dorsement, no title passes to the subsequent 
endorsees, if such a note is renewed by the- 
Reserve Bank in favour of any such endorsees, 
such a renewal constitutes a new contract 
between the Central Government and the 
endors/se under S. 11 (3) and the original real 
owner is not entitled to obtain delivery or 

the renewed note. 1953 Bom 209 (211) [AIR 
V 40 C 66]. 


A 

< 
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shall be determined in connection with all such questions as are dealt with by 
this Act by the law and in the Courts of 0 [India]. 1 1 


[a] Substituted for “the Central Government” by the Public Debt (Central Government) 
Amendment Act, 1949 (VI of 1949), S. 8 [1-4-1949]. [b] Substituted for "Part A States 
and Part C States” by the Public Debt (Amendment) Act, 1950 (LVII of 1956), S. 8 
j.15-10-1956]. |cj Substituted for "those States”, ibid. 


14* Recording of evidence. 

(l) For the purpose of making any order which it is empowered to make 
under this Act, the Bank may request a District Magistrate a [* * *] to 

record or to have recorded the whole or any part of such evidence as any 
person whose evidence the Bank requires may produce. A District Magistrate 
so requested may himself record, or may direct any Magistrate of the first 
class subordinate to him or any Magistrate of the second class subordinate to 
him and empowered in this behalf by general or special order of the A [State 
Government] to record the evidence, and shall forward a copy thereof to the 
Bank. 


(2) For the purpose of making a vesting order under this Act the Bank may 
direct one of its officers to record the evidence of any person whose evidence 
the Bank requires or may receive evidence upon affidavit. 

(3) A Magistrate or an officer of the Bank acting in pursuance of this section 
may administer an oath to any witness examined by him. 


t 


[a] The words “or in a Part B State the Political Agent” were emitted by the Public 
Debt (Amendment) Act, 1956 (LVII of 1956), S. 9 [15-10-1950]. 


OBJECTS AND REASONS 


“We have not considered it necessary to 
introduce a reference to an affirmation in 
sub-clause (3) since the word ‘oath’ as defined 


in the General Clauses Act includes an affir¬ 
mation.”— S. C. R., Gaz. of Ind., 1944, Pt. V, 
page 86. 


15. Postponement of payments and registration of transfers pending the 

making of a vesting order. 

Where the Bank contemplates making an order under this Act to vest a 
Government security in any person, the Bank may suspend payment of interest 
on or the maturity value of the security or postpone the making of any order 
under section 11 or the registration of any transfer of the security until the 

vesting order has been made. 

\ 

16. Power of Bank to require bonds. 

(1) Before making any order which it is empowered to make under this 
Act, the Bank may require the person in whose favour the order is to be 
made to execute a bond with one or more sureties in such form as may be 
prescribed or to furnish security not exceeding twice the value of the subject- 
matter of the order, to be held at the disposal of the Bank, to pay to the Bank 
or any person to whom the Bank may assign the bond or security in further¬ 
ance of sub-section (2) the amount thereof. 

(2) A Court before which a claim in respect of the subject-matter of any 
such order is established may order the bond or security to be assigned to the 
successful claimant who shall thereupon be entitled to enforce the bond or 
realise the security to the extent of such claim. 


17. Publication of notices in Official Gazette. 

Any notice required to be given by the Bank under this Act may be served 
by post, but every such notice shall also be published by the Bank in *[the 
Gazette of India or the Official Gazette of the State, according as the notice 
relates to a security, issued, by the Central Government or a State Govern¬ 
ment], and on such publication shall be deemed to have been delivered to all 

persons for whom it is intended. 

Tal Substituted for “the Official Gazette” by the Public Debt (Central Government) 
Amendment Act, 1949 (VI of 1949), S. 7 [1-4-1949]. 


554 tss I 8 . 21 ] 


[The] Public Debt Act, 1944 


18, Scope of vesting order. 

An order made by the Bank under this Act may confer the full title to a 

Government security or may confer a title only to the accrued and accruing 

interest on the security pending a further order vesting the full title. 6 

19. Legal effect of orders made by the Bank. 

No recognition by the Bank of a person as the holder of a Government 

security, and no order made by the Bank under this Act shall be called in 

question by any Court so far as such recognition or order affects the relations 

of a [the Government] or the Bank with the person recognised by the Bank as 

the holder of a Government security or with any person claiming an interest 

in such security : and any such recognition by the Bank of any person or any 

order by the Bank vesting a Government security in any person shall operate 

to confer on that person a title to the security subject only to a personal 

liability to the rightful owner of the security for money had and received on 
his account. 

[a] SubstiHited for “the Central Government” by the Public Debt (Central Government) 
Amendment Act, 1949 (VI of 1949), S. 6 [1-4-1949]. 

20# Stay of proceedings on order of Court. 

Where the Bank contemplates making with reference to any Government 
security any order which it is empowered to make under this Act, and before 
the order is made the Bank receives from a Court in a [India] an order to stay 
the making of such order, the Bank shall either— 

(a) hold the security together with any interest unpaid or accruing thereon 
until the further orders of the Court are received, or 

(b) apply to the Court to have the security transferred to the official Trustees 
appointed for the A [State] in which such Courtis situated, pending the 
disposal of the proceedings before the Court. 

[a] Substituted for a Part A State or a Part C State” by the Public Debt (Amendment) 
Act, 1956 (LVII of 1956), S. 10 [15-10-19561. 


21# Cancellation by the Bank of vesting proceedings. 

Where the Bank contemplates making an order under this Act vesting a 
Government security in any person the Bank may, at any time before the order 
is made, cancel any proceedings already taken for that purpose and may, on 
such cancellation, proceed anew to the making of such order. 



Section 19 — Note 1 

[1] An order by the Reserve Bank undei 

S. 11 (2) cancelling an old security note and 
issuing a new one being an order made under 
the Act, it cannot be challenged in Civil 
Court by any person claiming an interest in 
the security on the ground of forged endorse¬ 
ment on the cancelled note. 1953 Bom 209 
(211) [AIR V 40] C 66]. ‘ 

[2] What S. 19 aims at is that when once a 
bank has recognised, or has conferred or has 
vested a Government security, in any person, 
the rightful owner of the security shall have 
only a civil claim which is enforceable against 
the holder of the security as for money had 
and received on account of the rightful owner 
by the holder of the security. If the holder of 
the Government Promissory notes has dealt 
with promissory notes, by way of raising a 
loan on their security the rightful owner will 
have to proceed against him only in a Court of 
law to enforce his claim for money had and 
received and not proceed in a criminal Court 


to prosecute him for any offence of alleged 
criminal breach of trust or misappropriation. 

1953 Mad 787 (790, 791) [AIR V 40 C 301] : 
1953 Cri L Jour 1441. 

[3] The words “subject only to a personal 
liability to the rightful owner of the security 
for money had and received on his account" 
qualify the words “title to the security” and 
affect only the person who has obtained title 
to the security by virtue of the order of the 
Reserve Bank ana nobody else — The only 
remedy of the true owner, therefore, that has 
been saved by S. 19 is a remedy against the 
person who has a title to the security as a 
result of the order of the bank. There is no 
remedy available under the Act to the real 
owner of a Government security which has 
been renewed in favour of an endorsee after 
forged endorsement against the Government 

or the Reserve Bank. 1953 Bom 209 (211,212) 
[AIR V 40 C 66]. 
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22* Discharge in respect of interest on Government securities. 

Save as otherwise expressly provided in the terms of a Government security, 
no person shall be entitled to claim interest on such security in respect of any 
period which has elapsed after the earliest date on which demand could have 
been made for the payment of the amount due on such security. 

23. Discharge in respect of bearer bonds. 

a [The Government] shall be discharged from all liability, on a bearer bond or 
on any interest coupon of such a bona on payment to the holder of such bond 
or coupon on presentation on or after the date when it becomes due of the 
amount expressed therein, unless before such payment an order of a Court in 
b [lndia] has been served on a [the Government] restraining it from making 
payment. 

[a] Substituted for “The Central Government” by the Public Debt (Central Government) 
Amendment Act, 1949 (VI of 1949), S. 0 [1-4-1949], [b] Substituted for “the States” by 
the Public Debt (Amendment) Act, 1950 (LVII of 1950), S. 11 [15-10-1950]. 

24. Period of limitation of Central Government’s liability in respect of 

interest. 

Where no shorter period of limitation is fixed by any law for the time being 
in force, the liability of a [the Government] in respect of any interest payment 
due on a Government security shall terminate on the expiry of six years from 
the date on which the amount due by way of interest became payable. 

[a] Substituted for “the Central Government” by the Public Debt (Central Government) 
Amendment Act, 1949 (VI of 1949), S. 0 [1-4-1949]. 

25« Inspection of documents. 

No person shall be entitled to inspect, or to receive information derived from 
any Government security in the possession or custody of a [the Government] or 
from any book, register, or other document kept or maintained by or on behalf 
of a [the Government] in relation to Government securities or any Government 
security, save in such circumstances and manner and subject to such conditions 
as may be prescribed. 

[a] Substituted for “the Central Government” by the Public Debt (Central Government) 
Amendment Act, 1949 (VI of 1949), S. 0 [1-4-1949]. 

26. The bank and its officers to be deemed public officers. 

For the purposes of section 124 of the Indian Evidence Act, 1872, the provi¬ 
sions of Part IV of the Code of Civil Procedure, 1908, relating to suits by or 
against public officers in their official capacity, and the provisions of rule 27 
of Order V, and rule 52 of Order XXI of the said Code, the Bank and any 
officer of the Bank acting in his capacity as such shall be deemed to be a 
public officer. 

% 

2"7« Penalty. 

(1) If any person, for the purpose of obtaining for himself or for any other 
person any title to a Government security, makes to any authority under this 
Act in any application made under this Act or in the course of any inquiry 
undertaken in pursuance of this Act any statement which is false and which 
he either knows to be false or does not believe to be true, he shall be punishable 
with imprisonment for a term which may extend to six months, or with fine or 

with both. 

(2) No Court shall take cognisance of any offence under sub-section (1) except 
on the complaint of the Bank. 

28« Power to make rules. 

(l) The Central Government may, subject to the condition of previous publica¬ 
tion, by notification in the Official Gazette, make rules to carry out the pur¬ 
poses of this Act. 
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(2) In particular and without prejudice to the generality of the foreeoimr 
namely SUCh pr0vide for a11 or an ^ of the folI °wing matters, 

(a) the forms in which Government securities may be issued; 

(b) the form of the obligations referred to in clause (iv) of sub-clause (a) of 

clause (2) of section 2; ' J 

(c) the conditions subject to which Government securities may be issued to 

the b [Rulers of former Indian States]; a 

(d) the manner in which different forms of Government securities mav be 

transferred: 7 


(e) the holding of Government securities in the form of stock by the holders 

°r offices other than public offices, and the manner in which and the 

conditions subject to which Government securities so held may be trans 
ferred: 


(f) the manner in which payment of interest in respect of Government 
securities is to be made and acknowledged; 

(y) the conditions governing the grant of duplicate, renewed, converted 
consolidated and sub-divided Government securities; 

(h) the fees to be paid in respect of the issue of duplicate Government 

securities and of the renewal, conversion, consolidation and sub-divi¬ 
sion of Government securities; 

(i) the form in which receipt of a Government security delivered for dis¬ 

charge, renewal, conversion, consolidation or sub-division is to be 

acknowledged; 

. . 1 i"' s relating to Government securities* 

m the form of stock; 

(k) the manner in which any document relating to a Government security 

or any endorsement on a promissory note issued by c [the Government] 

may, on the demand of a person who from any cause is unable to write, 
be executed on his behalf; 

(l) the form of the bonds referred to in sub-section f1) of section 16; 

(m) the circumstance and the manner in which and the conditions subject to 

which inspection of Government securities, books, registers and other 

documents may be allowed or information therefrom may be given 
under section 25; 

(n) the procedure to be followed in making vesting orders; 

(o) the authority by whom the certificate referred to in the proviso to 

section 7 is to be granted and the manner of making the inquiry therein 
mentioned; * 

d [(p) tbs form in which and the persons in whose favour nominations may be 
made under section 9B, the manner in which and the conditions and 
restrictions subject to which such nominations may be made, the regis¬ 
tration, variation or cancellation of such nominations and the fees that 
may be levied for such registration, variation or cancellation; 

(q) the manner in which any person may be appointed for the purposes of 
sub-section (4) of section 9B.] 

(3) A copy of all rules under this section shall be laid on the table of e [both 
Houses of Parliament] as soon as may be after they are made. 

[a] For the Public Debt (Central Government) Rules, 1946, See Gazette of India, 1940* 
Pt. I, p. 575. 

to oK 0 ^ e Deht (Compensation Bonds) Rules, 1954, See S. R. O. 2754 dated 

io-o-1954 published in Gazette of India, 1954, Pt. II, S. 3, p. 2060. 

0 - Por the Public Debt (Annuity CertiBcates) Rules, 1954, See S. R. O. 2840 dated 
25-8-1954 published in ibid, p. 2148. 


{The] Public Debt Act, 1944 


Css 29-30] 557 


[b] Substituted for "Rulers of Part B-States” by the Public Debt (Amendment) Act, 1956 
(LVII of 1956), S. 12 [15-10-1956]. [c] Substituted for “the Central Government” by the 
Public Debt (Central Government) Amendment Act, 1949 (VI of 1949), 
S. 6 [1-4-1949]. [d] Inserted by the Public Debt (Amendment) Act, 1959 (XLIV of 
1959, S. 3 [w. e. f. 1-8-1960]. [e] Substituted for “Parliament” by Act LVII of 1956, 
S. 12 [15-10-1958]. 


“[29. Certain laws not to apply to Government securities. 

The Indian Securities Act, 1920 and any law corresponding to that law in 
force in any Part B State b immediately before the commencement 0 of the Pub¬ 
lic Debt (Amendment) Act, 1956, shall cease to apply to Government securities 
to which this Act applies 3 and to all matters for which provision is made by 
this Act: 


Provided that ahy such corresponding law shall continue to apply to or in 
relation to any securities created and issued by the Government of Hyderabad, 
Saurashtra or Travancore-Cochin on or before the 31st day of March, 1953, 
for such period not exceeding one year from the commencement 0 of the Public 
Debt (Amendment) Act, 1956, as the Central Government may, by notification 
in the Official Gazette, specify.] 

[a] Substituted for the original section, by the Public Debt (Amendment) Act, 1956 
(LVII of 1956), S. 13 [15-10-1956]. [b] Immediately before 1-11-1956, the following were 
Part B States, namely, Hyderabad, Jammu and Kashmir, Madhya Bharat, Mysore, Pepsu, 
Rajasthan, Saurashtra and Travancore-Cochin. [c] That is, 15th October, 1956. 
[d] See section 1 A. 


a [30. Construction of reference to laws not in force before 1st April, 1951 

in Part B States. 

Any reference in this Act to any law which did not extend to any Part B 
State or any part of such State before the commencement 15 of the Part B States 
(Laws) Act, 1951, shall wherever necessary, be construed as including a refer, 
ence to the corresponding law, if any, in force in that State, or, as the case 
may be, any part thereof, before the said date.] 


[a] Inserted by the Public Debt (Amendment) Act, 1950 (LVII of 1950), S. 14 [15-10- 
1956]. [b] That is, 1st April, 1951. 


[THE] PUBLIC EMPLOYMENT (REQUIREMENT AS TO 

RESIDENCE) ACT, 1957 

(ACT XLIV of 1957) 

[The Act printed here is as on 1-3-1961.] 

CONTENTS 


Sections 

1. Short title and commencement. 

2. Repeal of existing laws prescrib¬ 

ing requirements as to resi¬ 
dence. ; 


3. Power to make rules in respect of 

certain classes of public em¬ 
ployment in certain areas. 

4. Parliamentary scrutiny of rules. 

5. Duration of section 3 and rules. 


STATEMENT OF OBJECTS AND REASONS 


“Clause (2) of Article 18 of the Constitution 
provides, inter alia that no citizen shall, on 
;rounds only of residence be ineligible for, or 
liscriminated against in respect of, any em¬ 
ployment or office under the State. Parlia¬ 
ment is, however, competent under clause (3) 
of the said article to regulate the extent to 
which it would be permissible for a State to 
’depart from the above principle. In consider¬ 
ing this aspect of the question, the States Re¬ 
organisation Commission recommended that 
if any departure from the principle of non¬ 
discrimination on the ground of residence is 
to be authorised at all, it should be such as to 


cause minimum hardship and that necessary 
legislation in this regard should be under¬ 
taken. 

2. On the basis of these recommendations, 
provision was made in this behalf in para¬ 
graphs 14,15 and 16 of the memorandum on 
safeguards for linguistic minorities which was 
laid before Parliament in September, 1958. It 
was stated in the memorandum that the 
Government of India did not consider it 
necessary or desirable to impose any restric¬ 
tions for any public employment and that it 
was proposed to repeal all the laws in force 
prescribing any requirement as to residence 
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for any public employment. It was, further, 
stated in the memorandum that certain ex¬ 
ceptions might have to be made for a transu 
tional period to the general rule of non-dis¬ 
crimination in the Telengana area of the 
former Hyderabad State and in certain back¬ 
ward areas. In pursuance of this decision, it is 
now proposed to repeal all the laws in force 
prescribing any requirement as to residence 
within a State or Union territory for any 
public employment in the State or Union 
territory. Exception, however, is being made 


in the case of Himachal Pradesh, Manipur 
and Tripura and the area transferred from 
the State of Hyderabad to Andhra Pradesh 
In respect of these areas, it is proposed to 
prescribe residential qualifications for a limi¬ 
ted period not exceeding five years in regard 
to non-gazetted services including the service 
of tehsildars. It is proposed to empower the 

Central Government to make rules for the 
purpose. * * *” 

—Gaz of M., 1957, Extra., Pt. ILSec. 2, 

p. 811. ’ 


[THE] PUBLIC EMPLOYMENT (REQUIREMENT AS TO 

RESIDENCE) ACT, 1957 

(ACT XLIV of 1957) a 

[7th December, 1957.] 

An Act to make in pursuance of clause (3) of article 16 of the Constitution special 
provisions for requirement as to residence in regard to certain classes of public 
employment in certain areas and to repeal existing laws prescribing any such 

1 7*&Q M2/ &J7Z&71Z* 

folWs .!l aCted by Parliament in the Eighth Year of the Republic of India as 

W 8 fi 0r Statem ent of Objects and Reasons, see Gaz. of Ind., 1957, Extra., Pt. II-Sec. 2, 


1. Short title and commencement. 

(1) This Act may be called THE PUBLIC EMPLOYMENT 
TO RESIDENCE) ACT, 1957. 


(Requirement as 


(2) It shall come into force on such date 8 as the Central Government mav 
by notification in the Official Gazette, appoint. y ’ 


^ The Act came into force on 21-3-1959 : see G. S. R. 323, D/- 21-3-1959, Gaz. of Ind 
1959, Pt. II-Sec. 3 (i), p. 392. 


•> 


2. Repeal of existing laws prescribing requirements as to residence. 

Upon the commencement 3, of this Act, any law then in force in any State or 
Union territory by virtue of clause (b) of Article 35 of the Constitution pres¬ 
cribing, in regard to a class or classes of employment or appointment to 
an office under the Government of, or any local or other authority within, that 
State or Union territory, any requirement as to residence therein prior to such 
employment or appointment shall cease to have effect and is hereby repealed. 

[a] This Act came into force on 21-3-1959. 

Note. Exception is made by section 3, in the case of Himachal Pradesh, Manipur and 

Tripura and the area transferred from the State of Hyderabad to Andhra Pradesh. But 

even in respect of these areas, the residential qualification is prescribed for a limited 
period of five years, see S. 5. 


3. Power to make rules in respect of certain classes of public employment 

in certain areas. 

(l) The Central Government may, by notification in the Official Gazette, 
make rules 8 prescribing, in regard to appointments to— 

(a) any subordinate service or post under the State Government of Andhra 

Pradesh, or 

(b) any subordinate service or post under the control of the Administrator of 

Himachal Pradesh, Manipur or Tripura, or 

(c) any service or post under a local authority (other than a cantonment 

board) within the Telangana area of Andhra Pradesh or within the 
Union territory of Himachal Pradesh, Manipur or Tripura, 

any requirement as to residence within the Telangana area or the said Union 
territory, as the case may be, prior to such appointment, ] 
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(2) In this section,— 

(a) "subordinate service or post” means any service or post appointments to 
which are not notified in the Official Gazette but includes any service of 
tehsildars; 

(b) "Telangana area” comprises all the territories specified in sub-section (1) 
of section 3 of the States Reorganisation Act, 1956. 

[a] For Andhra Pradesh Public Employment (Requirement as to Residence), Rules, 
1959, see G. S. R. 324, Gaz. of Ind., 1959, Pt. II-Sec. 3 (i), p. 392. 

For Himachal Pradesh, Manipur and Tripura Public Employment (Requirement as 
to Residence), Rules, 1959, see G. S. R. 325, ibid, p. 394. 

4. Parliamentary scrutiny of rules. 

All rules made under section 3 shall, as soon as may be after they are made, 
be laid for not less than thirty days before each House of Parliament and shall 
be subject to such modifications as Parliament may make during the session in 
which they are so laid, or in the session immediately following. 

5. Duration of section 3 and rules. 

Section 3 and all rules made thereunder shall cease to have effect on the 
expiration of five years from the commencement of this Act, but such cesser 
shall not affect the validity of any appointment previously made in pursuance 
of the said rules. 

[a] This Act came into force on 21-3-1959. 


[THE] PUBLIC GAMBLING ACT, 1867 

(ACT III of 1867) 

[The Act printed here is as on 1-3-1961.] 

CONTENTS 


PREAMBLE 
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1. Interpretation-clause. 

2. Power to extend Act. 

3. Penalty for owning or keeping, 

or having charge of, a gaming¬ 
house. 


gaming-house, instruments of 
gaming to be destroyed. 

9. Proof of playing for stakes un¬ 
necessary. 

10. Magistrate may require any per¬ 

son apprehended to be sworn 
and give evidence. 

11. Witnesses indemnified. 


4. Penalty for being found in gaming¬ 
house. 


5. Power to enter and authorise 
police to enter and search. 


6. Finding cards, etc., in suspected 
houses, to be evidence that such 
houses are common gaming¬ 
houses. 


7. Penalty on persons arrested for 

giving false names and addresses. 

8. Oh conviction for keeping a 


12. Act not to apply to certain games. 

13. Gaming and setting birds and 

animals to fight in public streets. 

Destruction of instruments of 
gaming found in public streets. 

14. Offences, by whom triable. 

15. Penalty for subsequent offence. 

16. Portion of fine may be paid to 

informer. 

17. Recovery and application of fines. 

18. [Repealed.] 


STATEMENT OF OBJECTS AND REASONS 




“The primary object of this Bill, which has 
been prepared at the desire of the Lieutenant 
Governor of the North-Western Provinces and 
of the Chief Commissioner of British Burmah, 
is to repress public gambling in large towns 
situate in the territories respectively under 
their governments, without, at the same time, 


giving rise to oppression and other mal¬ 
practices on the part of the Police. 

In those territories, as the law stands, per¬ 
sons cannot be prosecuted for gambling or 
keeping gaming-houses, and can only be 
punished under the Indian Penal Code, S. 290 
if it can be shown that their acts cause 
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“common injury, danger and annoyance to 
the public”. This of course is a matter of 
such difficulty that such persons practically 
enjoy an immunity from punishment. 

The present Bill is founded on Ss. 56-66 of 
the Towns’ Police Act, No. XIII of 1856, which 
correspond with Ss. 10-15 of Act No. XXI of 
1857. (The Calcutta and Howrah Police and 
Conservancy Act, [now entitled “The Howrah 
Offences Act, 1857”]). These:Ss. 10-15, have, 
in the form of rules, been for some years in 
force in Oudh, the Central Provinces and the 
Punjab, and they have been found to work 
satisfactorily. It is obviously desirable to 

ACT HOW AFFECTED BY 

—Adapted by A. O., 1937 ; A. C. A. O., 1948. 

—Adapted in Bombay by Bom. (V.) A. L. O., 
1956. 

—Adapted in Madhya Pradesh by M. P. 
A. L. O., 1956. 

—Amended by Acts XII of 1891 ; I of 1903. 

—Amended in its application tt>— 

(a) Madhya Pradesh by C. P. Act III of 
1927 ; M. P. Acts XXV of 1950 ; XII of 
1954 ; XXIII of 1958 ; 

(b) Punjab by Punj. Acts I of 1929 ; IX of 
I960 ; 


[The] Public Gambling Act, 1867 


convert these rules into express legislative 
enactments, and this Bill, if it become law 
will effect that object. A similar Act has 
recently been passed by the Governor of 
Bombay in Council.* Under the present Bill 
houses will only be searched by an Officer of 
Police not below the rank of Inspector, and 
under the authority of a warrant from a 
Magistrate with full powers.” 

* See Bombay Act III of 1866 which is 
repealed by the Bombay Prevention of 
Gambling Act, 1887 (Bom. Act IV of 1887). 

—Gazette of India, 1866, page 976. 

SUBSEQUENT LEGISLATION 


\C) uttar rradesh by U. F. Acts I of 1917 • 
V of 1919 ; I of 1925 ; X of 1938• 
XXXIV of 1952. 

—Extended in Madhya Pradesh by M. P. Acts 
XII of 1950 ; XXIII of 1958. 

—Extended in Punjab by Punj. Acts V of 
1950 ; XVIII of 1958. 

—Repealed in part by Acts XVI of 1874 • 
XVII of 1914. 

—Repealed in Orissa by Ori. Act XVII of 
1955. 

— Repealed in Vidarbha Region of Bombay 
by Bom. Act XIV of 1959. 


[THE] PUBLIC GAMBLING ACT, 1867 

(ACT III OF 1867) a 

[25th January y 1867.] 

An Act to provide for the punishment of public gambling and the keeping 
of common gaming .houses in the b [United Provinces , East Punjab , 

Delhi] c [and the Central Provinces]. 

Preamble 


WHEREAS it is expedient to make provision for the punishment of public 
gambling and the keeping of common gaming-houses d [in the United Provinces, 
East Punjab, Delhi and the Central Provinces] * 

It is hereby enacted as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1866, p. 976. For Report 
of the Select Committee, see ibid , 1867, Supl. pages 44, 48 and 52. 

Short title to the Act was given by the Amending Act, 1897 (V of 1897). 

The Act was declared to be in force in the tract of land lying between the railway 
station at Satna and the Eastern Boundary of the Jubbulpore District in the Central 
Provinces (now Madhya Pradesh) by the Scheduled Districts Act, 1874 (XIV of 1874), 
S. 10 and in Panth Piploda by the Panth Piploda Laws Regulation, 1929(1 of 1929), S.2. 

It has been declared by notification under the Scheduled Districts Act, 1874 (XIV 
of 1874), to be in force in— “ 

Coorg .. See Gaz. of Ind., 1878, Pt. I, p. 378. 

The Tarai Parganas . . . . . . Ditto 1876 , Pt. I, p. 505, 


Preamble 

[1] The Act is an extremely severe Act and 
in several instances throws the onus probandi 
as to innocence upon accused thereby depart¬ 
ing from the maxim ‘a man is to be assumed 
innocent until he is proved guilty 5 . The 
provisions of such an Act must be construed 
strictly. ( 5 90) 1890 All W N 226 (227). 

[2] The Public Gambling Act contains no 
provisions regulating the investigating, in¬ 
quiring into, or trying of offences under that 
Act. The ordinary provisions of the Criminal 
P. C. will, therefore, regulate the investigation 


— Note 1 . . : 

and trial of such offences. 1941 Nag 338 (339) 
[A I R V 28] : ILR (1942) Nag 420 : 43 Cn L 
Jour 89. 

[3] In order that an offence may be a cog¬ 
nisable offence it is not necessary that every 
police officer should have the power to airest 

without warrant. As the District Supermten- 

dent of Police has such power under.S. 
offence is a cognisable offence- 1941 Nag aoo 
(339) [A I R V 28] : I L R (1942) Nag 420;:.43 

Cri L Jour 89. > 


't 


rr, 
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This Act has been extended to the following Districts in the State of Uttar Pradesh, 
namely, Rampurfrom 27-2-1951 by Rampur (Application of Laws) Act, 1950 ; Banaras 

Banaras (Application of Laws) Order, 1949 ; and Tehri-Garhwal 
trom 1-5-1950 by Tehri-Garhwal (Application of Laws) Order, 1949. 

The Act has been extended to the States merged in the State of— 

Madhya Pradesh, by M. P. Act XII of 1950, S. 3 [3-4-1950]; 

... Punjab, by Punj. Act V of 1950, S. 3 [15-4-1950]. 

The Act, as amended by^ Punj. Act I of 1929, has been extended to the transferred 
territories in Punjab by Punj. Act XVIII of 1958, S. 4 and Schedule II [15-5-1958]. 

The Act, in its application to the State of Orissa, has been repealed by the Orissa 
Prevention of Gambling Act, XVII of 1955, S. 15 [10-12-1955]. 

The Act in its extension to the Vidarbha region of the State of Bombay has been 
repealed on and from 14-3-1959 by S. 14 of the Bombay Prevention of Gambling Act, IV 
of 1887, as inserted by Bombay Act XIV of 1959. 

[b] Substituted for “North-Western Provinces of the Presidency of Fort William and in 
the Punjab, Oudh** by A. C. A. O., 1948 [23-3-1948]. [c] Substituted for “the C. P. 
and British Burma*.* by the Amending Act, 1903 (I of 1903). [d] Substituted for “in 
the territories, respectively, subject to the Governments of the Lieutenant-Governor of 
the North-Western Provinces of the Presidency of Fort William and of the Lieutenant- 
Governor of the Punjab, and to. the administrations of the Chief Commissioner of 
Oudh, and of the Chief Commissioner of the Central Provinces”, by A. C. A. O., 1948 
[23-3-19481. 


1* Interpretation-clause. 

In this Act— 

a [* * * * * *] 

“Common gaming-house.” 

“Common gaming-house” means any house, walled enclosure, room or place 
in which cards, dice, tables or other instruments of gaming are kept or used for 
the profit or gain of the person owning, occupying, using or keeping such house, 
enclosure, room or place, whether by way of charge for the use of the instru¬ 
ments of gaming or of the house, enclosure, room or place, or otherwise 
howsoever : 

b[* * * * * *] 

[a] Definitions of “Lieutenant-Governor” and “Chief Commissioner” were omitted by 
A. O. 1937 [1-4-1937]. [b] The clauses relating to “Number” and “Gender” were 
omitted by the Second Repealing and Amending Act, 1914 (XVII of 1914), S. 3 and 
Sch. II. 


SECTION 1 — SYNOPSIS 

1. Common gaming house. 

2. Instruments of gaming. 

1. Common gaming house. — [I] A Gov¬ 
ernment Office cannot escape the definition of 
a common gaming-house when the persons 
gambling there and receiving profit out of the 
gambling used the place for such purpose. 
1928 All 215 (215) [AIR V 15] : 29 Cri L 
Jour 448. 

[2] A bullock-run surrounded by low wall 
of loose bricks is a “place” within the mean¬ 
ing of the Act. 1915 All 424 (424) [AIR V 2] : 
38 All 47 : 10 Cri L Jour 826 (DB). 

[3] The words “common gaming house” 
cannot be interpreted to mean a house in 
which articles used as a means or appurten¬ 
ance of, or for the purpose of carrying on, or 
facilitating gaming are kept or used for the 
purpose of carrying on or facilitating a gam¬ 
ing. 1022 All 01 (02) [A I R V 9] : 23 Cri L 
Jour 190 (DB). 

[4] A house in which gaming with cards is 
Carried on by collecting nal (commission) 
■money is a common gaming house within 
S. 1 (ii) even if only a single user of the house 
is established. It is not necessary to prove 




■'■■A 

« • 
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that the house is habitually used for such 
purpose. 1949 Nag 58 (59) [AIR V 30 C 24] : 
ILR (1948) Nag 838 : 50 Cri L Jour 174 (DB). 

[5] Mere expectation of profit is sufficient to 
bring a case under the Act—Certain profit not 
necessary. 1927 All 480 (481) [A I R V 14] : 
28 Cri L Jour 442 : 49 All 502. 

[0] The words “for the profit or gain of” do 
not mean for the purpose of carrying on the 
gaming. 1922 All 61 (02) [A I R V 9] : 23 Cri 
L Jour 190. 

U. P. and C. P. amendments 

[7] The definition of “common gaming 
house” as amended by C. P. Act III of 1927 
falls under two heads according to the nature 
of the gaming. The first head includes gaming 
on the market price of cotton and other com¬ 
modities, stocks or shares and on the occur¬ 
rence or non-occurrence of rain, etc. In these 
cases, any place in which such gaming takes 
place or where instruments of gaming are 
kept or used is termed a ‘common gaming 
house*. But in the case of any other form of 
gaming, the definition requires that the place 
should be one in which any instruments of 
gaming are kept or used for the profit or gain 
of the person owning, occupying, using or 











562 [s 1 N 2 ] 


[The] Public Gambling Act, 1867 


STATE AMENDMENTS 

MADHYA PRADESH 

In its application to the State of Madhya Pradesh, in section 1— 

(1) before the definition of “common gaming-house” the following definitions shall be- 
inserted :— 

“ ‘Gaming’ includes wagering or betting but does not include a lottery. 

Any transaction by which a person in any capacity whatever employs another in 
any capacity whatever or engages for another in any.capacity whatever to wager or bet 
with another person shall be deemed to be ‘gaming’. 


Section 1 — Note 1 (contd.) 

keeping such house or place. 1936 Nag 138 

(138) [AIR V 23] : 37 Cri L Jour 588. 

[8] Definition of ‘common gaming house’ 
(as amended in C. P.) is wide enough to in¬ 
clude a public road. 1936 Nag 78 (79) [AIR 
V 23] : I L R (1936) Nag 89 : 37 Cri L Jour 
588. 

[9] Under S. 1 (as amended in C. P.) ‘gam¬ 
ing’ includes wagering or betting, and ‘com¬ 
mon gaming house’ includes in the case of 
gaming an occurrence or non-occurrence of 
rain or other natural event, space etc., in 
which such gaming takes place. It is not pos¬ 
sible to interpret gaming on the occurrence 
or non-occurrence of rain or other natural 
event as including betting on the number of 
cotton carts that would arrive the following 
day as the event must be dependent on natu¬ 
ral and not on human causes. (’39) 1939 Nag 
L Jour 401 (401). 

[10] It is not all gaming of digits which 
constitutes a common gaming house. If the 
winning number is to be ascertained, in some 
manner other than mentioned in Para. 1 of 
the definition (as amended in U. P.) then the 
place where the gaming was taking place 
would not be a common gaming house unless 
the occupier was obtaining some profit from 
the use of the place. 1940 All 412 (413) 
[A I R V 27] : I L R*(1940) All 559 : 41 Cri L 
Jour 879. 

[11] “Dara” gambling is a well-known, and 
specified form of “satta” gambling. “Dara” 
gambling has no connection whatever with 
the price of any commodity. The failure on 
the part of the prosecution to prove by defi¬ 
nite evidence, the commodity in respect of 
which the gambling was going on is not a 
fatal defect for sustaining a conviction under 
S. 3. 1941 All 330 (332) [A I R V 28] : ILR 
(1941) All 576 : 42 Cri L Jour 864 (DB). 

Punjab amendment 

[12] According to the definition as amended 
by Punjab Public Gambling Act 1 of 1929 the 
premises used for collecting satta wagers are 
a “common gaming house” whether or not 
the prosecution establishes that their collec¬ 
tion is for the purpose of making a profit. 
(’61) 1961 (2) Cri L Jour 399 (400) (DB) 

(Punj). * 

2. Instruments of gaming. — [1] Money 
and cards can be instruments of gaming pro¬ 
vided it is proved that the same were used or 
intended to be used as a means of gaming. 

1955 N U C (Madh B) 3005 [AIR V 42]. 

Z7. P. and C. P• Amendment 

[2] Under the Public Gambling Act, any¬ 
thing which assists gaming or which is used 


for the furtherance of gaming would be 
instruments of gaming and, it is not possible 
to give an exhaustive list of such articles. It 
will be necessary in a given case to consider 
the article in question with reference to the 
game that is played. 1933 All 554 (555) [AIR 
.V 20] : 34 Cri L Jour 1244 (DB). 

[3] “Instruments of gaming” include arti¬ 
cles used as a means or appurtenance of or for 
the purpose of carrying on, or facilitating 
gaming. 1922 All 61 (62) [AIR V 9] : 23 Cri 
L Jour 196 (DB)*(’82) 6 Bom 19 (20) (DB). 

[4] Telegrams and documents enabling 
gamblers to settle differences but which could 
not be deciphered are not implements of 

gaming. 1923 All 388 (387) [A I R V 10] : 25 
Cri L Jour 92 (DB). 

[5] Satta papers and advertisement and 
accounts of satta gambling are ‘instruments 
of gaming’. 1927 All 480 (481) [A I R V 14] :■ 
28 Cri L Jour 442 : 49 All 562. 

[6] Evidence that gambling with cowries 
was going on —• Cowries are ‘instruments oP 
gaming’. 1938 Nag 138 (138) [AIR V 23] : 37 
Cri L Jour 586 * 1925 Oudh 674 (674) [A IR 
V 12] : 26 Cri L Jour 1809. 

[7] Balls of paper used in satta betting 
being so manipulated as to leave no chance of 
loss to the owner are instruments of gaming. 
1924 All 338 (340) [A I R V 11] : 46 All 447 
(F B). 

[8] In the case of ‘Dara’ gambling slips of 
paper with numbers upon them constitute 
instruments of gaming. 1941 All 330 (333) 
[AIR V 28] : ILR (1941) All 576 : 42 Cri L 
Jour 864 (DB). 

[9] The evidence of the eye-witnesses was 
that they saw satta gambling being indulged' 
in by the applicant with B t that B wrote 
something on a slip of paper at the dictation 
of the applicant and that three slips of paper 
were recovered from the possession of B. The 
slips contained nothing but figures; some- 
figures were mere numbers and others were of 
amounts of money ; no name was written 
anywhere : Held , that the slips could not be 
said to be the instruments of gaming even it 
they were proved to have been used in con¬ 
nection with betting, i. e., to record the bets 
or for any other purpose. 1959 All 799 (800/ 
[AIR V 46 C 244] : 1959 Cri L Jour 1397. 

Punjab amendment 

[10] Under the definition as it stands- 
amended by the Punjab.Public Gambling Act. 
(1 of 1929) satta wagers amount to instruments 

of gambling. (’61) 1961 *2) Cri L J 399 (400)' 
(DB) (Punj). 
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The collection or soliciting of bets receipt or distribution of winnings or prizes in 
money or otherwise in respect of wagering or betting or any act which is intended to aid 
or faeihtate wagering or betting or such collection, soliciting, receipt or distribution 
shall also be deemed to be gaming*. 

“Instruments of gaming”. — The expression ‘instruments of gaming* includes any 
article used or intended to be used as a subject or means of gaming, any document used 
or intended to be used as a register or record or evidence of any gaming, the proceeds of 

any gaming and any winnings or prizes in money or otherwise distributed or intended 
to be distributed in respect of any gaming. 


(2) for the definition of ‘common gaming-house*, the following shall be substituted , 
namely :— 

“Common gaming-house means— 

(i) in the case of gaming— 

(a) on the market price of cotton, opium or other commodity or on the digits 
of the number used in stating such price, or 

(b) on the amount of variation in the market price of any such commodity or 
on the digits of the number used in stating the amount of such varia¬ 
tion, or 

(c) on the market price of any stock or share or on the digits of the number 
used in stating such price, or 

(d) on the occurrence or non-occurrence of rain or other natural event, or 

(e) on the quantity of rainfall or on the digits of the number used in stating 
such quantity, any house, room, tent, enclosure, space, vehicle, vessel or 
any place whatsoever in which such gaming takes place or in which 
instruments of gaming are kept or used for such gaming ; 

(ii) in the case of any other form of gaming, any house, room, tent, enclosure, 
space, vehicle, vessel or any place whatsoever in which any instruments of 
gaming are kept or used for the profit or gain of the person owning, occupying, 
using or keeping such house, room, tent, enclosure, space, vehicle, vessel, place 
or instrument or otherwise howsoever.”—C. P. Act III of 1927, S. 2, and M. P, 
Act XII of 1954, S. 2 [26-3-1954]. 

PUNJAB 

In its application to the State of Punjab, for the definition of ‘common gaming-house’ in 
section 1, the following definitions shall be deemed to be substituted, namely :— 

“ ‘Gaming’ includes wagering or betting on any figures or numbers or dates to be sub¬ 
sequently ascertained or disclosed, or on the occurrence or non-occurrence of 
any natural event, or in any other manner whatsoever except wagering or betting 
upon a horse-race when such wagering or betting upon a horse-race takes place— 

(a) on the day on which such race is to be run, and 

(b) in any enclosure which the stewards controlling such race have with the sanc¬ 
tion of the Provincial Government set apart for the purpose, 

but does not include a lottery. 

‘Instrument of gaming’ includes any article used as a means of appurtenance of, or for 
the purpose of carrying on or facilitating gaming, and any document used as a 
register or record or evidence of any gaming. 

‘Common gaming-house’ means any house or room or tent or enclosure or vehicle or 
vessel or any place whatsoever in which any instruments of gaming are kept or 
used for gaming purposes— 

(a) with a view to the profit or gain of any person owning, occupying or keeping 
such house, room, tent, enclosure, vehicle, vessel, place whether by way of 
charge for the use of such house, room, tent, enclosure, vehicle, vessel, place or 
instrument or otherwise howsoever ; 

(b) with or without a view to such profit or gain if the gaming for the purpose of 

which such instruments are so kept or used in gaming on any figures or numbers 
or dates to be subsequently ascertained or disclosed, or on the occurrence or 
non-occurrence of any natural event.”—Punj. Acts 1 of 1929, S. 3 and IX of 
I960, S. 2 [28-1-1960]. 


UTTAR PRADESH 

(i) The definition of ‘gaming’ is same as that of Punjab. The definition of ‘instruments of 

gaming* is same as that of Punjab, except the last words in that definition, namely, ‘and any 
document .of any gaming* which do not occur.—U. P. Act I of 1917, S. 2. 

(ii) In section 1, for the definition of ‘common gaming-house’ substitute the following, 
namely :— 


Common gaming-house means— 

(1) in the case of gaming on the digits of the sale price of any commodity, fc 
example, opium or cotton, or on the digits of papers or bales manipulated froi 
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within jars or other receptacles, or on the occurrence or non-occurrence of anv 
natural event, for example, rainfall or the quantity of rainfall, any house, room 
tent, walled enclosure, space, vehicle, vessel or any place whatsoever in*which 
instruments of gaming are kept or used for such gaming ; 

(2) in the case of any other form of gaming, any house, room, tent, walled enclosure 
space, vehicle, vessel or any place whatsoever in which any instruments of 
gaming are kept or used for the profit or gain of the person owning, occupying 
using or keeping such house, room, tent, enclosure, space, vehicle, vessel or 
place whether by way of charge for the use of such house, room, tent, enclosure 
space, vehicle, vessel, place or instrument, or otherwise howsoever.”—U P Anl 
I of 1917, S. 2 and later by U. P. Act I of 1925, S. 2. • • t 

2. Power to extend Act. 

a [Sections 13 and 17] of this Act shall extend to the whole of the said 
A [States] and it shall be competent to the A [State Government] whenever b [it] 
may think fit, to extend, by a notification to be published in three successive 
numbers of the Official Gazette, all or any of the remaining sections of this Act 
to any city, town, suburb, railway-station, house and place being not more 
than three miles distant from any part of such station-house within the 
A [States], and in such notification to define, for the purposes of this Act, the 
limits of such city, town, suburb or station-house, and from time to time to 
alter the limits so defined. 

From the date of any such extension, so much of any rule having the force 
of law which shall be in operation in the territories to which suchextension 
shall have been made, as shall be inconsistent with or repugnant to any section 
so extended, shall cease to have effect in such territories. 

[a] Substituted for “sections 13, 17 and 18” by the Amending Act, 1891 (XII of 1891\ 
lb] Substituted for “he” by A.O., 1937 [1-4-1937J. 


MADHYA PRADESH 


STATE AMENDMENTS 


In its application to the whole of the State of Madhya Pradesh, in section 2— 

(a) omit the words “three successive numbers of” ; 

/L , f . , u , . , — M. P. Act XXV of 1950, S. 2 [3-11.1950]. 

(b) tor the words and place being not more than three miles distant from any part of 

such station house” substitute the words “or local area”; 

— C. P. Act III of 1927, S. 3. 


Section 2 — Note 1 

[1] Publication of notification in only one 
issue of the Gazette is not a valid exercise of 
power given by S. 2. (’85) 1885 Pun Re (Cr) 
No. 3, p. 6 (6, 7) (DB). 

[2] The fact whether or not portions of the 
Act had been extended to a particular loca¬ 
lity, and whether the steps taken with this 
view were sufficient in law to effect it, are 
questions of fact and law, which the Court 
has to decide for itself before convicting the 
accused. (’85) 1885 Pun Re (Cr) No. 41, p. 87 
(88) (DB). 

[3] Provisions as to defining the limit of the 
town being permissive and not obligatory, 
notification extending the whole of the provi¬ 
sions of the Act to a particular town is not 
ineffectual merely because it does not define 
the limits of the town. (’86) 1886 Pun Re 
(Cr) No. 12, p. 21 (21) (DB). 

[4] Notification extending provisions of the 
Act to the town of Peshawar cannot include 
an extension of the Act to the Cantonment of 
Peshawar as the Cantonment is not within 
the limits of the town. (’87) 1887 Pun Re 
(Cr) No. 23, p. 40 (47) (DB). 

[5] Act is not applicable to Saddar Bazar, 
Ambala Cantonment. (’30) 38 Pun L R 432 
<433). 

[0] By a Government notification the Gam¬ 


bling Act was extended to the North Bank of 
the Ganges. The gambling took place in a 
boat which was on the Benares side of the 
mid-stream of the Ganges— Held no offence was 
committed because the gambling took place 
outside the area to which the Act applies. 
1925 All 518 (519) [AIR V 12] : 20 Cri L Jour 
1001 . 

[7] Where the Lieutenant-Governor under 
the powers conferred by the Act declared by 
notification that the Act should be in force 
within the bondaries of the municipality of 
Mirzapur and those boundaries were subse¬ 
quently revised and an offence was commit¬ 
ted within the boundaries as existing at the 
time of notification under the Act, but with¬ 
out the boundaries as revised— Held that the 
boundaries for the purpose of the Act must be 
taken to be those as existing at the time of the 
notification under that Act. (’00) 3 Cri L Jour 
439 (441). 

[8J Gambling on a kaclicha public road out¬ 
side the limits of a municipality, to which the 
provisions of the .Gambling Act have been 
extended, is an offence under S. 13 of the Act 
as the words ‘limits aforesaid’ in that section 
refer to the whole of the territories under the 
administration of a Lieutenant-Governor. (11) 

12 Cri L Jour 107 (108) (All). 
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(c) for the words “within the State" substitute the words “within the Mahakoshal region"; 

—M. P., A. L. O., 1950. 

(d) for the words “within the Mahakoshal region" substitute the words “within the State"; 

— M. P. Act XXIII of 1958, S. 3 (1), Sch M Part A, item 3. 

(e) for the words “or station-house" substitute a comma and the words “station-house or 

local area". —C. P. Act III of 1927, S. 3. 


PUNJAB 

In its application to the State of Punjab, for the first paragraph of section 2, the following 
paragraph shall be substituted, namely ) 

“Sections 13 and 17 of this Act shall extend to the whole of the said territories, and it 
shall be competent to the State Government whenever it may think fit, to extend by 
notification, all or any of the remaining sections of this Act to any area within the terri¬ 
tories administered by the State Government." —Punj. Act I of 1929, S. 3. 


UTTAR PRADESH 

In its application to the State of Uttar Pradesh, for the first paragraph of section 2, the 
following paragraph shall be substituted , namely 

“Sections 13 and 17 of this Act shall extend to the whole of the said territories; and it 
shall be competent to the State Government whenever it may think fit, to extend, by a 
notification to be published in the official Gazette, all or any of the remaining sections of 
this Act or any area within the Uttar Pradesh." — U. P. Act V of 1919, S. 2. 


3. Penalty for owning or keeping, or having charge of a gaming-house. 

Whoever, being the owner or occupier, or having the use, of any house, 
walled enclosure, room or place situate within the limits to which this Act 
applies, opens, keeps or uses the same as a common gaming-house ; and 

whoever, being the owner or occupier of any such house, walled enclosure, 
room or place as aforesaid, knowingly or wilfully permits the same to be 
opened, occupied, used or kept by any other person as a common gaming¬ 
house ; and 

whoever has the care or management of, or in any manner assists in 
conducting, the business of any house, walled enclosure, room or place as 
aforesaid, opened, occupied, used or kept for the purpose aforesaid ; and_ 


SECTION 3 — SYNOPSIS 

1. Scope. 

2. Place. 

3. Profit or gain. 

4. Diwali gambling. 

5. Joint trial of keeper and persons found. 

6 . Sentence. 

1 . Scope.—11] For the purpose of convic¬ 
tion it is not sufficient to say that an accused 
used a house for the purpose of gaming. It 
should be proved that the accused is the 
owner or occupier or a person having the use 
of the place alleged to be kept as a gaming 
house. The person having the use must be of 
the same genus as the owner, occupier or 
keeper of the house and of course a different 
person from those who resort to the house. 
1929 Oudh 151 (152) TA I R V 10] : 30 Cri L 
Jour 557 * 1940 Bom 18 (20) [AIR V 27] : 41 
Cri L Jour 273 (DB). (Case under Bombay 
Prevention of Gambling Act.) 

[2] In order to justify conviction there must 
be actual evidence of knowledge on the part 
of the accused and this knowledge cannot be 
presumed from the mere fact that the place 
had been kept as a common gaming house for 
a month. 1923 Rang 141 (143) [AIR V 10] : 24 
Cri L Jour 871. (Case under Burma Gambling 

Act, S. 12.) £ , , 

[3] Mere receipt of a sum of money from 

one of the players or from the winner on a 
single occasion would not be sufficient to 


prove an offence under S. 12, Burma Gambl¬ 
ing Act (corresponding to S. 3) without evi¬ 
dence of other incriminating circumstances. 

1923 Rang 144 (144) [AIR V 10] : 24 Cri L 
Jour 933. , . 

[4] Evidence that gambling with comics 
was going on in the house—Conviction under 
S. 3 of person in possession of the house is 
proper. 1930 Nag 138 (138) [AIR V 23] : 37 
Cri L Jour 580. 

[5] Section 3 contemplates a more serious 
offence than S. 4. 1930 Nag 78 (79) [A I R V 
231 : 37 Cri L Jour 588 : ILR (1930) Nag.89. 

[6] The offences under Ss. 3 and 4 are differ¬ 
ent offences. The offence under S. 3 is that 
the owner or occupier opens or keeps the 
house as a common gaming house. He may 
do this without himself taking part in garmng 
there under S. 4. 1924 Oudh 403 (40b) [AIR 


r 11] : 25 Cri L Tour 698. t . 

[7] A conviction under S. 3 based upon 

2 gal evidence is not vitiated merely because 
f the defects and irregularities in the war- 

ant. 1927 Lah 099 (701) [A I R V 14] : 28 

}ri L Jour 825. n 

[See also (’50) 1956 Raj L W 29 (30). (Case 

R a i a cth a n Public Gaming 


Ordinance.)] . . 

. [8] In an enclosure erected for a variety 

entertainment, one of the items was the ring 

game. This was a game where the public may, 

if they so desire, try to throw brass rings, 

which they buy from the management at four 

to the anna, over small coins on a board. If 
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whoever advances or furnishes money for the purpose of gaining with 
persons frequenting such house, walled enclosure, room or place ; 

shall be liable to a fine not exceeding two-hundred rupees, or to imprison 

ment of either description, as defined in the Indian Penal Code, a for anv term 
not exceeding three months. b y 

[a] See S. 53 of the Code, [bj As to enhanced punishment for a second conviction of an 
oltence under S. 3 or S. 4, see S. 15 of this Act. 

STATE AMENDMENTS 

MADHYA PRADESH 

In its application to the State of Madhya Pradesh, in section 3— 

(i) for the words house, walled enclosure, room or place” wherever they occur substitute 
the words house, room, tent, enclosure, space, vehicle, vessel or place”; 

, - C. P. Act III of 1927, S. 4. 

(ii/ ror the last paragraph the following shall be substituted, namely :— 

‘‘Shall be punished— 

(a) for a first offence with imprisonment which may extend to six months or with 
one which may extend to one thousand rupees ; 

(b) for a second offence with imprisonment which may extend to one year and, in 

the absence of special reasons to the contrary to be mentioned in the judgment 
or the Court, shall not be less than fourteen days, either with or without fine 
which may extend to two thousand rupees ; and 

for a third or subsequent offence with imprisonment which may extend to one 
year and, in the absence of special reasons to the contrary to be mentioned in 
the judgment or the Court, shall not be less than four months, together with fine 
which may extend to two thousand rupees.” 

pUNJAB — S. 5, and M. P. Act XXV of 1950, S. 3 [3-11-1950]. 

Same as that of Madhya Pradesh (i). —Punj. Act I of 1929, S. 4. 

UTTAR PRADESH 

In its application to the State of Uttar Pradesh, in section 3— 

(i) for the words house, walled enclosure, room or place” wherever they occur the 

words house, room, tent, walled enclosure, space, vehicle, vessel or place” shall 
be substituted ^ — U. P. Act I of 1917, S. 3. 

(ii) For the words two hundred rupees” substitute the words ‘‘five hundred rupees”. 

— U. P. Act XXXIV of 1952, S. 2 [5-12-1952]. 


Section 3 — Note 1 (conid.) 
they succeed in throwing a ring over a coin 
they keep the coin. The coins ranged from 
one anna to a rupee— Held , that this enclosure 
could not be described as a “common gaming 
house.” 1935 Lah 225 (226) [AIR V 22] : 30 
Cri L Jour 1258 (DB). 

[9] Single occasion of gambling in a tent 
on banks of river where persons had gone for 
bathing Magistrate convicting seven persons 
under S. 3 and only one under S. 4— Convic¬ 
tion is irregular. 1919 All 374 (374) [A 1 R V 
6] : 20 Cri L Jour 303. 

[10] Mere fact that occasionally people 
used to play cards in a house, and perhaps 
for money, does not necessarily make it a 
common gaming house. 1935 Mad 848 (049) 
[AIR V 22] : 30 Cri L Jour 799. (Case under 
Madras Gaming Act.) 

[11] Where over and above the fact that 
instruments of gaming were found in the 
house there is evidence of two witnesses to 
the effect that they staked money and the 
stakes had been accepted by the accused, there 
can be no doubt that the instruments of gam¬ 
ing were kept or used for such gaming. 1933 

All 554 (555) [AIR V 20] : 34 Cri L four 1244 
(DB). 

[12] The evidence of the punter sent out as 
a decoy and the recovery of the marked coin 
may by themselves be insufficient under parti¬ 


cular circumstances to convict an accused 
under S. 3. Where however the search has 
also produced a note book maintained by the 
accused containing an entry regarding the 
bet and there is also evidence of other wit¬ 
nesses corroborating the punter it cannot be 
said that there is no sufficient evidence to 
support a conviction. (’54) Madh B L J (1954) 
H C R 1104 (1107). (Case under S. 3 of the 
M. B. Gambling Act.) 

[13] The recovery of instruments of gaming 
is relevant if the offences under Ss. 3 and 4 
are to be proved by presumption. But public 
gambling punishable under S. 13 is to be 
proved by evidence and no question of pre¬ 
sumption arises. The recovery of instru¬ 
ments of gaming may be circumstantial evi¬ 
dence to prove public gambling but is not 
conclusive and may not be considered enough 
in certain circumstances. 1959 All 799 (800) 
[AIR V 46 C 244] : 1959 Cri L Jour 1397.' 

[14] Offences under Ss. 3 and 4 as amended 
in U. P. are not cognizable. 1901 All 377 
(378) [AIR V 48 C 98]: 1961 (2) Cri L Jour 53. 

1 Burden of proof 

[15] The ingredients under S. 3 must be 
proved by the prosecution and no duty is cast 
on the accused persons to prove their inno¬ 
cence. 1955 NUC (Punj) 3442 [AIR V 42]. 

[10] Where the accused is charged for an. 
offence under >3. 3 of the Gambling Act, it is 
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flection 3 — Note 1 (contd.) 
incumbent on the prosecution under the law 
to prove by definite evidence the commodity 
in respect of which the alleged Satta Gambl¬ 
ing was going on, and where it has not been 
proved, the accused is entitled to acquittal. 
AIR 1937 All 734, Bel. on. Thus, where there 
is no evidence as to what was the commodity 
in respect of which the accused had indulged 
in Satta, and where no gambling was going on in 
the shop of the accused at the time of raid nor 
was anyone present there besides the accused, 
no conviction under S. 3 can be sustained. 

(*57) 1957 All L Jour 95 (96). 

[17] In a prosecution of the accused for an 
offence of gambling in American futures it is 
for prosecution to prove that the ‘Muddemal 
slips’ contain a record of betting transactions 
or were in any other manner connected with 
betting in American futures. It is therefore 
for the prosecution to explain how the bets in 
American futures are recorded and to satisfy 
the Court that the slips seized were a part of 
this record. 1954 Madh-B 145 (146) [A I R V 
41 C 69] : 1954 Cri L Jour 1347. (Case de¬ 
cided under M. B. Gambling Act.) 

2. Place. — [1] In the case of a public 
place used as a gaming house, S. 3 would 
apply to a man who habitually used that 
spot, has his regular beat or stand there, but 
not to a casual gambler whether he handed 
over or accepted the money staked. 1936 Nag 
78 (79. 80) [AIR V 23] : ILR (1936) Nag 89 : 
37 Cri L Jour 588. 

[2] The word ‘place’ in S. 3 cannot be so 
construed as to embrace the whole of a public 
thoroughfare. ‘A place’ must be a definite 
area so marked out that it can be found and 
recognized. A public street is not such a 
place. 1937 Nag 102 (102) [AIR V 24] : 38 

Cri L Jour 694. . 

[3] Pan-stall used as common gaming house 

—Area in front of it in which the customers 
usually stand is included in it and forms part 
of the common gaming house. 1941 Nag 16 
.(16) [AIR V 28] : ILR (1942) Nag 134 : 42 Cri 

L Jonr 32. 

3. Profit or gain.—[1] To sustain convic¬ 
tion for keeping a common gambling house 
the prosecution must prove not only that he 
owned the house, or was the occupier of it 
and that the instruments of gambling were 
kept or used in it, but that they were kept or 
used for his profit or gain. 1918 All 100 (101) 
[AIR V 5] : 19 Cri L Jour 958. 

[2] The words “used for the benefit or gain 
of the person owning the house’’ require 
strict proof by the prosecution who must 
show that the owner or occupier takes a fixed 
commission irrespective of the result or so 
manipulates the conditions that he cannot 

possibly lose. 1924 All 338 (340) (AIR V 11] s 
40 All 447 : 25 Cri L Jour 902 (FB) * 1923 
All 182 (193) [AIR V 10] : 25 Cri L Jour 297 : 
45 All 258 * 1922 All 01 (62) [AIR V 9] : 23 

Cri L Jour 190 (DB). . 

[3] Where from the method of business 

•carried on, the chance of loss to a booth- 
keeper is extremely rare and almost ml, the 
offence of keeping common gaming house is 


complete. 1925 All 309 (309, 310) [ATR V 12]: 
20 Cri L Jour 872 * 1924 All 338 (340) [AlP 
V 11] : 25 Cri L Jour 902 : 40 All 447 (FB). 

[4] In order to bring the case under the Act 
it is not necessary to prove that profit is 
certain to result. A mere expectation of profit 
would suffice. 1927 All 480 (481) [AIR V 14] : 
28 Cri L Jour 442 : 49 Ail 502. 

[5] The occasion on which the applicants 
were gambling was Kartiki Ekadashi, when 
gambling is customary. On such occasions 
the gamblers are in the habit of setting aside 
small sums for the remuneration of those who 
minister to their comfort in the way of sup¬ 
plying drinks and other refreshments, and 
such payments may represent no advantage 
whatsoever to any person who can be reason¬ 
ably regarded as occupying, using or keeping 
the premises. (’21) 22 Cri L Jour 498 (499) 
(Nag). 

[6] In search of accused’s house under S. 5, 
Cauris were found therein'— Held , Cauris fall 
within definition of instruments of gaming 
and that there is a presumption that the 
house was used as a common gaming house — 
Held also that the presumption would be 
rebutted if the object of the persons assembled 
was merely to indulge in a common friendly 
amusement with a view to pass time, the idea 
of making any gain being entirely foreign to 
the mind of the entire party. 1925 Oudh 6/4 
[674, 675) [AIR V 12] : 26 Cri L Jour 1609. 

[7] Where a person found gaming in a 
common gaming house is found to collect 
money which it is legitimate to infei is nal 
(commission) money, it does not follow that 
lie does so for his own use. Before he can be 
convicted under S. 3 it must be shown that 
he was collecting the money for his* own use 

or profit. 1949 Nag 58 (59) [AIR V 36 C -^4j : 
ILR (1948) Nag 838 : 50 Cri L Jour 1/4 (DB). 

[8] Merely finding implements of gaming in 
the house does not 'justify conviction. 19^> 

All 192 (193) LAIR V 10] : 45 All 2e>8 : 25 Cri 

L Jour 297. . . . r 

|9] The mere presence of the implements ot 

gaming or the facts that some moneys were 

tound in a glass placed near the knee ot the 

occupier or that some money was lying in. 

front of the other accused hardly serve as 

evidence that the house was a common 

gaming house and that the people present 

there were engaged in gaming for the sake ot 

gain or profit. 1955 N U C (Pun]) 344^ [AIR 

[10] For a conviction under S. 3 proof that 
‘nal’ was being taken is necessary. But in the 
case of gambling in a public place, which is 
an offence under S. 13, no such proof is re¬ 
quired. (’55) 1955 All L Jour 515 (510). 

4. Diwali gambling.—[1] Presumption at 
Diwali gambling is n °t so strong as at gamb¬ 
ling at other times. 1922 Oudh 224 (225) 
[AIR V 9] : 25 Oudh Cas 111 : 24 Cri L Jour 

14 

# [2] A person simply allowing the use of 

his house to gamblers during a Dipavali festi¬ 
val without any idea of demanding rent etc., 
cannot be said to keep a common gambling 
house within Ss. 3 and 4 of Public Gambling 
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4. Penalty for being found in gaming-house. 

Whoever is found in any such house, walled enclosure, room or place playine 
or gaming with cards, dice, counters, money or other instruments of gaming 
or is found there present for the purpose of gaming, whether playing for anv 
money, wager, stake or otherwise, shall be liable to a fine not exceeding one 
hundred rupees or to imprisonment of either description, as defined in the 
inoian Penal Code, a for any term not exceeding one month, b 

and any person found in any common gaming-house during any gaming or 

playing therein shall be presumed, until the contrary be proved, to have been 
there for the purpose of gaming. 

L a] See section 53 of the Code, [b] As to enhanced punishment for a second conviction 
ot an offence under section 3 or section 4, see section 15 of this Act. 

w STATE AMENDMENTS 

MADHYA PRADESH 

In its application to the State of Madhya Pradesh, in section 4— 

(i) for the words house, walled enclosure, room or place” wherever they occur the 
words house, room, tent, enclosure, space, vehicle, vessel or place” shall be 
substituted. - C. P. Act III of 1927, S. 4. 

(n) tor the words one hundred rupees” the words “five hundred rupees” and for the 
words one month the words four months” shall be substituted. 

____ — M. P. Act XXV of 1950, S. 4 [3-11-1950]. 


Section 3 — Note 4 fcontd.J 

Act. 1919 All 345 (347) LAIR V 6] : 20 Cri L 

Jour 283 (DB). 

# [3] Gambling in Dewali should not be con¬ 
sidered to be an offence; but the law will not 
countenance gambling even at Dewali if it is 
in contravention of the Gambling Act. 1930 
Oudh 403 (403) [AIR V 17]: 32 Cri L Jour 82: 
6 Luck 208. 

[41 Where certain persons, about 42 in 
number, were found in the house of a respect¬ 
able Hindu gentleman on the day after the 
Divali festival indulging in a common friend¬ 
ly amusement and the idea, of making a profit 
by levying a commission was not present to 
the mind of the owner of the house, held , 
that the necessary elements constituting an 
offence under Ss. 3 and 4 were not made out. 
1917 Oudh 102 (103) [AIR V 4]: 29 Oudh Cas 
4 : 18 Cri L Jour 494. 

[5] Where the only evidence that anything 
was done in contravention of the Act was 
that the owner of the house had in front of 
him a small pot containing a few annas and 
there was no reason to suppose that the sum 
represented his profits or that it was what is 
known as ‘naP and the sums staked were 
quite trilling, held , that it was only a case of 
Dewali Gambling in a private house and no 
offence was committed. 1930 Oudh 403 (403) 
[AIR V 17] : 32 Cri L Jour 82 : 6 Luck 208. 

5. Joint trial of keeper and persons 
found.—[1] The joint trial of the keeper of a 
common gaming house and of other persons 
being found in such a house is not illegal. 
1922 Lah 458 (458) [AIR V 9] : 3 Lah 359 : 
28 Cri L Jour 621 * 1927 Lah 699 (700) I AIR 
V 14] : 28 Cri L Jour 825 * (T3) 14 Cri L 
Jour 293 (294, 295): 9 Nag L R 68 * 1923 All 
88 (88) Lair V 10] : 24 Cri L Jour 155 * 1929 
AU 937 (938, 939) [AIR V 16] : 31 Cri L Jour 

[But see (TO) 11 Cri L Jour 211 (212) (Lah),] 

6. Sentence.—[1] It is not proper to con¬ 
vict the accused person under the two sec¬ 


tions and pass a cumulative sentence on one 

count only. 1929 All 937 (939) [AIR V 161 : 

31 Cri L Jour 35. 

SECTION 4 — SYNOPSIS 

1. Scope. 

2. “Found in any such house.” 

3. Gaming house. 

4. “Playing or gaming with cards” etc, 

5. Gambling without intention to profit is 

no offence. 

6 . Illegal search—Effect on conviction. 

7. Effect of illegal arrest. 

1. Scope. — [l] If two persons are gam¬ 
bling in a room, forming part of a common 
gambling house they must be convicted for 
gambling. (TO) 11 Cri L Jour 334 (334) (Mad). 

[2] Person caught actually in act of taking 
bets over telephone can be convicted. 1940 
Sind 28 (29) [AIR V 27] : I L R (1940) Kar 
150 : 41 Cri L Jour 399. 

[31 Where two persons accepted money for 
satta gambling and the gambling was taking 
place on a public road and they are found 
present there for the purpose of gaming, they 
are guilty of an offence under S. 4. 1936 Nag 
78 (79) [AIR V 23] : I L R (1930) Nag 89 : 37 
Cri L Jour 588. 

[4] Where a house is not proved to be a 
common gambling house, the persons present 
in it are not guilty unless they actually 
gamble. 1918 All 100 (101) [AIR V 5] : 19 
Cri L Jour 958. 

[5] The only ground for the conviction of 
applicant under S. 4 was the evidence of 
approver—Applicant should not be convicted 
unless approver’s evidence is corroborated in 
material particulars. 1934 Oudh 90 (92) [AIR 
V 21] : 9 Luck 355 : 35 Cri L Jour 397. 

[0] On a conviction for being found in a 
gaming-house under S. 4 of the Gambling Act 
an order for forfeiture of the money seized in 
the house is legal under S. 8. 1919 All 185 
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PUNJAB 

< Same as that of Madhya Pradesh (i). — Punj. Act I of 1929, S. 4. 

UTTAR PRADESH 

In its application to the State of Uttar Pradesh, in section 4— 

(i) for the words “house, walled enclosure, room or place” wherever they occur the 

words “house, room, tent, walled enclosure, space, vehicle, vessel or place” shall 
be substituted. * —U. P. Act I of 1917, S. 3. 

(ii) for the words “one hundred rupees” substitute the words “three hundred rupees”. 

-U. P. Act XXXIV of 1952, S. 3 [5-12-1952]. 

STATE AMENDMENT 

SECTION 4-A 
PUNJAB 

In its application to the State of Punjab, after section 4, insert the following section, 
namely :— 

“4-A. Enhanced punishment if offence under section 3 or 4 relates to gaming tvith 
fiaures y etc .—Where an offence committed by any person under section 3 or section 4 
relates to gaming on any figures or numbers or dates to be subsequently ascertained or 
disclosed, such person shall, notwithstanding anything contained in those sections,— 

(a) in the case of an offence under section 3, be liable to fine not exceeding one thousand 
rupees, or to imprisonment of either description for a term not exceeding one year, 
or to both; and 

(b) in the case of an offence under section 4, be liable to fine not exceeding five hundred 

rupees, or to imprisonment of either description for a term not exceeding six months, 
or to both.” —Punj. Act IX of I960, S. 3 [28-1-1960]. 


it 

Section 4 — Note 1 (contd.) 

(188) [AIR V 6] : 41 All 272 :20 Cri L 
Jour 133. 

[7] Offences under Ss. 3 and 4 as they stand 
amended in U. P. are not cognizable offences. 
1961 All 377 (378) [AIR V 48 C 98] : 1961 (2) 
Cri L Jour 53. 

2. ‘‘Found in any such house.”—[1] The 
Act nowhere makes the act of gambling even 
in a common gaming house itself an offence, 
and in order to convict under Ss. 4 and 0 the 
accused must actually be found in the house 
when the house was searched. (’94) 1894 Pun 
Re (Cr) No. 35, p. 118(119). 

[2] The only crime under the Public Gam¬ 
bling Act is being found in the place where 
gambling is going on, and under the Act it is 
no offence to gamble in a public place as long 
as one is not found doing it. Persons not 
found in the place where gambling was going 
on cannot be convicted under S. 4 of the Act. 
1938 Lah 631 (033) [AIR V 25] : 39 Cri L 
Jour 850. 

[3] A person is found in the house within 
the meaning of S. 4 if he is actually seen 
gambling in the house before the police officer 
effects his entry or is caught under circum¬ 
stances which make it sufficiently clear that 
he was gambling in the house when the arrival 
of the police gave the alarm to the inmates 
even though he is actually arrested -outside 
the house. 1952 All 409 (469) [AIR V 39] : 
1952 Cri L Jour 852. 

[4] Arrest in gambling house not necessary 
—Proof of actual presence sufficient. 1930 
Lah 314 (314) [AIR V 17]: 32 Cri L Jour 05 * 
1921 Nag 118 (120) [AIR V 8] : 17 Nag L R 
59 : 22 Cri L Jour 508. 

3 . Gaming house. — [1] In order to make 
out the offence the gambling must be in a 
common gaming house. The mere fact that 
occasionally people used to play cards in a 
house and perhaps for money does not neces¬ 


sarily make it a common gaming house. The 
term “common gaming house” must at least 
imply that the house was one used as a public 
resort and one in which a large number of 
persons are invited habitually to congregate. 
It, however, makes no difference that the 
house was not open to all persons who might 
be desirous of using the same for gaming. 

1953 Mad 243 (244) [AIR V 40 C 93]: 1953 
Cri L Jour 492. (Case under the Madras Gam¬ 
ing Act, 3 of 1930.) 

[2] The mere presence of implements of 
gaming or the facts that some moneys were 
found near the occupier or the other accused 
can hardly serve as evidence that the house 
was a common gaming house or that the 
people present there were engaged in gaming 
for the sake of profit or gain. 1955 NUC 
(Punj) 3442 [AIR V 42] * 1955 NUC (Kutch) 
3689 [AIR V 42]. (Case decided under the 
Bombay Prevention of Gambling Act. It was 
held here that the mere finding of cards and 
money during a raid was not sufficient but 
that it must be considered whether they were 
used or intended to be used as instruments of 
gaming. Where persons were found sitting in 
a circle and a pack of card was there it might 
be assumed that they were playing cards. If 
money was also found piled up in the centre 
there was a further reason for belief that 
cards were being played for stake.) 

4. ‘"Playing or gaming with cards” etc.— 
[1] Gambling per se is not an offence. It is 
only gambling in a common gaming house 
that is an offence. Therefore a charge cannot 
be framed unless the prosecution establishes 
by evidence that the accused were found 
playing or gaming in a common gaming house. 

1953 Hyd 60 (61) [AIR V 40 C 27] : I L R 
(1952) Hyd 700 : 1953 Cri L Jour 498 (DB). 
(Case under S. 5, Hyderabad Gambling Act, 
2 of 1308F.) 

[2] Where it is not established that a parti¬ 
cular house is a common gambling house, the 
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If the Magistrate of a district 8, or other officer invested with the full powers 
of a Magistrate, 3, or the District Superintendent of Police, upon credible informa¬ 
tion, and after such enquiry as he may think necessary, has reason to believe 

that any house, walled enclosure, room or place, is used as a common gamine- 
house, 6 


Section 4 — Note 4 (cmtd.) 
presence of the accused in that house can 
raise no presumption against them, and even 
if the house is a common gaming house, no 
presumption will arise against them unless it 
can be shown that gambling was going on at 
the time when they were present. 1918 All 
100 (101) [AIR V 5] : 19 Cri L Jour 958. 

[3] Persons present at gambling game are 
presumed to take part in it—When legitimate 
business is carried on with bets at intervals, 
such presumption is weak. 1938 Nag 63 (64) 
[AIR V 25] : 39 Cri L Jour 55. 

[4] Where the accused resides in a locality 
of which the residents are addicted to gam¬ 
bling, no presumption that the accused is a 
gambler can be made against him by the mere 
fact of his residence in the locality. 1936 All 
109 (110) [AIR V 23] : 37 Cri L Jour 354. 

[5] Prosecution must prove by definite 
evidence the commodity in respect of which 
the alleged gambling was going on. Vague 
and general statement by the prosecution 
witnesses that gambling was going on proves 
nothing in law. 1939 All 734 (735) IAIR 

V 26] : 41 Cri L Jour 141. 

[6] Cowries and money were seized while 
gambling with cowries was actually witnessed 
by the police before they took in. The cowries 
were obviously being used as instruments of 
gaming — Held the accused were rightly con¬ 
victed under S. 4. 1936 Nag 138 (138) [AIR 

V 23] : 37 Cri L Jour 586- 

[7] In a prosecution of the accused for an 
offence of gambling in American futures it is 
for the prosecution to prove that the “Mud- 
demal slips” contain a record of betting 
transactions or were in any other manner 
connected with betting in American futures. 
It is, therefore, for the prosecution to explain 
how the bets in American futures are recorded 
and to satisfy the Court that the slips seized 
were part of the record. 1954 Madh B 145 
(146) [AIR V 41 C 69] : 1954 Cri L Jour 1347. 
(Case under M. B. Gambling Act.) 

[8] Recovery of instruments of gaming is 
relevant only when an offence is sought to be 
proved under Ss. 3 and 4 and not where an 
offence is to be proved under S. 13. 1959 All 
799 (800) [AIR V 46 C 244] : 1959 Cri L 
Jour 1397. 

5. Gambling without intention to profit 
is no offence. — [1] Gambling at places other 
than- public places is not an offence unless 
there is an arrangement such as would enable 
a person to take a share out the winnings of 
each deal irrespective of the person who wins 
or loses. If there is such an agreement the 
game is carried on for the profit or gain of 
the person who takes such a share and the 
house or the enclosure where the game is 
being played would fall within the definition 


of tcomraon gaming house. (’55) 1955 All L 
Jour 515 (516). 

[2] In Diwali festival some persons were 
found indulging in common friendly amuse¬ 
ment in house of respectable gentleman having 
no intention to make profit — Held, elements 
constituting an offence under Ss. 3 and 4 were 
not made out. 1917 Oudh 102 (103) [AIR 
V 4] : 20 Oudh Cas 4 : 18 Cri L Jour 494 * 
1951 Pat 405 (406) [AIR V 38 C 102] : 52 Cri 
L Jour 365* ( 47) 1947 O A (H C “B”) 57 (59). 

[3] Gambling in Diwali should not be 
considered to be an offence; but the law will 
not countenance gambling even at Diwali if 
it is in contravention of the Gambling Act. 
1930 Oudh 403 (403) [AIR V 17]: 6 Luck 208: 
32 Cri L Jour 82. 

[4] An offence of gambling cannot be con¬ 
doned on the ground of custom prevailing 
amongst Hindus to gamble on the Diwali day. 
(’56) 1950 All L Jour 935 (938). 

6. Illegal search—Effect on conviction.— 
[1] The effect of the illegality of the search- 
warrant would only be that no presumption 
can be raised either as to the house concerned 
being a gaming house or as to the purpose of 
the persons assembled there being gaming. 
But that does not in any way prevent the 
Magistrate convicting the accused on the 
other evidence produced before him regarding 
actual gambling and realisation of commis¬ 
sion. (’56) 1956 Raj L W 29 (30). (Case 
decided under Rajasthan Public Gambling 
Ordinance.) 

7. Effect of illegal arrest. — [1] Even if 
the arrest is illegal, the Court will still have 
jurisdiction under S. 190, Criminal Procedure 
Code to take cognisance of the offence, and 
the question whether the arrest was valid or 
not would not affect the question whether the 
accused was guilty or not. 1941 Nag 338 
(339) [AIR V 28] : 43 Cri L Jour 89 :1 L R 
(1942) Nag 198. 

[2] “Found” in S. 4 does not necessarily 
mean “found in the course of a lawful search 
by the police” or “arrested in the course of 

such search”. 1921 Nag 118 (119) [AIR V 8] : 
17 Nag L R 59 : 22 Cri L Jour 508. 

SECTION 5 — SYNOPSIS 

1. Scope. 

2 . Credible information necessary for 
taking action. 

3. “Credible information.” 

4. Procedure relating to search. 

5. Search witnesses. 

6 . Delegation of authority to search. 

7. Search warrant. 

8. Warrant must state identity of place to 

be searched. 
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he may either himself enter, or by his warrant authorise any officer of police, 
not below such rank as the A [State Government] shall appoint in this behalf to 
enter with such assistance as may be found necessary, by night or by day, and 
by force if necessary, any such house, walled enclosure, room or place. 


and may either himself take into custody, or authorise such officer to take 
into custody, all persons whom he or such officer finds therein, whether or not 
then actually gaming; 

and may seize or authorise such officer to seize all instruments of gaming, 
and all moneys and securities for money, and articles of value, reasonably 
suspected to have been used or intended to be used for the purpose of gaming 
which are found therein; 

and may search or authorise such officer to search all parts of the house, 
walled enclosure, room or place which he or such officer shall have so entered 
when he or such officer has reason to believe that any instruments of gaming 
are concealed therein, and also the persons of those whom he or such officer so 
takes into custody; 

and may seize or authorise such officer to seize and take possession of all 
instruments of gaming found upon such search. 

[a] Now District Magistrate and Magistrate of the first class, respectively, see Code of 
Criminal Procedure, 1898 (V of 1898), S. 3. 

STATE AMENDMENTS 

MADHYA PRADESH 

In its application to the State of Madhya Pradesh, in section 5— 

(i) for the words “house, walled enclosure, room or place” wherever they occur the 

words “house, room, tent, enclosure, space, vehicle, vessel or place” shall be 
substituted. —C. P. Act III of 1927, S. 4. 

(ii) the first paragraph, after the words "or the District Superintendent of Police” 

insert the words “or the Deputy or the Assistant Superintendent of Police”; and 

(Hi) in the fourth paragraph, add at the end the following words, namely:— 

“and also all moneys and securities for money found on the person of such 
persons as are found playing or gaming or found there present for the purpose of 
gaming within the meaning of section 4”. 

—M. P. Act XXV of 1950, S. 5 [3-11-1950]. 


PUNJAB 

Same as that of Madhya Pradesh (i). 


—Punj. Act I of 1929, S. 4. 


UTTAR PRADESH 

In section 5, for the words “house, walled enclosure, room or place” wherever they occur 
the words “house, room, tent, walled enclosure, space, vehicle, vessel or place snail 
be substituted. —U. P. Act I of 1917, S. o. 


Section 5 — Synopsis (eontd.) 

9. Presumption regarding validity. 

10. Seizure of money found on person. 

11. Presumption under S. 6. 

12. Trial. 

13. Instruments of gaming—See S. 1. 

1. Scope. — [1] The rules contained in 
Ss. 5 and 6 of the Public Gambling Act appear 
in a penal statute which must be strictly 
interpreted, and they would not be applicable 
to cases in which all the essential conditions 
provided by the law have not been duly 
observed. (’50) 1950 All L Jour 935 (937). 

[2] The District Magistrate permitted a 
particulur game being played by the members 
of a registered club under certain conditions. 
But later on purporting to act under S. 5 he 
passed an order directing the stoppage of the 
game altogether on the ground that the club 
was allowing non-members to take part in 
that 'game. On the club challenging that 
order it was held that the District Magistrate 


had no authority under S. 5 to pass such an 
order altogether stopping the game. 195o 
Assam 84 (86) [AIR V 42 C 18] (DU). . 

[3] There is nothing wrong or illegal in 
investing a Superintendent of Police with 
powers of District Superintendent of Police to 
issue warrants under S. 5, Public Gambling 

Act. 1950 Punj 220 (227) [AIR V 43 C 89] : 
ILR (1955) Punj 24 : 1950 Cri L Jour 1348. 

[4] In a case decided under S. 33 of the 
Mysore Police Act (5 of 1908) (which i> 
similar to S. 5 of the Public Gambling Act) it 
was held that a warrant signed by an Assis¬ 
tant Superintendent was also a valid warrant 
inasmuch as under the Rules made under that 
Act his duties within his sub-division were 
the same as those of the District Superinten¬ 
dent of Police. 1953 ‘Mys 14 (16) LAIR V 40 
C 6]:ILR (1953) Mys 44:1953 Crl L Jour 238. 

[5] An Assistant Superintendent of Police 
cannot search a place without a warrant. 

1925 All 301 (301) [AIR V 12] : 20 Cri L 
Tour 890. 


« 
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2. Credible information necessary for 
taking action. — [1] Credible information of 

6 n? use being a common gaming house 
should'precede the issue of the search warrant. 
(’71) 1871 Pun Re (Cr) No. 19, p. 35(30) (DB). 

[2] Without credible information and en¬ 
quiry as would afford reasonable grounds for 
belief to the Magistrate or police officer, that 
such house was used as a common gaming 
house, he would not be empowered to make 
the entry or search. (’70) 2 N \V P II C R 476 
(478) (DB) * (’91) 1891 All W N 111 (111, 
112) * (’39) 1939 Nag L Jour 357 (358). 

[3] It is not legal to issue a warrant under 
S. 5, if the Magistrate concerned has merely 
reason to believe that a house is used for 
cotton gambling, or indeed for any other kind 
of gambling as such. Magistrate must have 
reason to believe that such house is used as 
a common gaming house. 1941 Cal 413 (414) 
[AIR V 28] : ILR (1941) 1 Cal 58 : 42 Cri L 
Jour 643. 

[4] The credible information, which the 
police officer must obtain before he can enter 
a place must show that the gambling is being 
carried on for the profit of the owner or occu¬ 
pier, and there ought to be evidence to des¬ 
cribe either how the game itself was played, 
or how a toll, if any, was levied. (’21) 22 Cri 
L Jour 498 (498) (Nag). 

[5] The Act does not require an enquiry. 
All it requires is that the Magistrate should 
have credible information. He may make an 
enquiry if he thinks it to be necessary but he 
is not bound to do so. 1938 All 252 (253) [AIR 
V 25] : ILR (1938) All 422:39 Cri L Jour 548. 

[6] Where the Superintendent of Police 
issued the warrant and he signed it certifying 
that he “had reason to believe,” etc., the only 
interpretation to be placed on the warrant is 
that the Superintendent of Police had reason 
to belive and therefore he acted upon credible 
informtion within S. 5. 1920 Lah 459 (460) 
[AIR V 13] : 7 Lah 310 : 27 Cri L Jour 990 * 
C97) 1897 Punj Re (Cr) No. 17, p. 40 (47, 48). 

[7] A warrant cannot be issued unless the 
house is used as a common gaming house. It 
is not sufficient that information should be 
received that the house is going to be used in 
this way in the future. 1921 All 410 (410) 
[AIR V 8] * 1934 All 524 (525) [ArR V 21] : 
35 Cri L Jour 878. 

[8] A blank warrant signed by the issuing 
authority and intended to be filled up by the 
police with necessary details as and when 
the occasion arose cannot be said to be legal 
under S. 5. Such a warrant cannot be said to 
have been issued on credible information and 
such enquiry which was thought to be neces¬ 
sary. (’54) 1954 Raj L W 080 (681). 

3. 4 ‘Credible information.”—[1] Credible 
information includes any information which 
in the judgment of the officer to, whom it is 
given, appears entitled to credit in the parti¬ 
cular instance and which he believes and it 
need not be sworn information. 1929 Lah 720 
(720) [AIR V 16] : 30 Cri L Jour 025 * (’82) 
1882 Punj Re (Cr) No. 7 p. 0 (8) (FB). 

[2] A police report is prima facie credible 


mformatiom8( 5 13) 14 Cri L Jour 293 (295) : 

[But see (76) 1876 Pun Re (Cr) No. 9 d 14 
(15) (DB). (Not good law.)] ’ P • 

[3] The report of the police officer that a 
person allowed gambling in his house was 
held insufficient for the issue of a warrant 
under S. 6 of the Hyderabad Gambling Act 2 
of 1350F. (which is similar to S. 5 of this 
Act) on the ground that it was not “credible 
information” within the meaning of that 
section as to the house being used as a com¬ 
mon gaming house. 1953 Hyd 60 (02) [AIR 

V 40 C 27] : ILR (1952) Hyd 700 : 1953 Cri L 
Jour 498 (DB). 

[4] Under S. 6 of the Bombay Prevention 
of Gambling Act, 4 of 1887 (which is similar 
to this section) it was held that a Magis¬ 
trate could issue a warrant on a complaint 
made to him on oath after making such en¬ 
quiry as he thinks fit and satisfying himself 
that there are good grounds to suspect that 
the house, room or place is used as a com¬ 
mon gaming house. 1957 Bom 60 167) [A I R 

V 44 C 27] : ILR (1957) Bom 98 : 1957 Cri 
L Jour 362 (DB). 


4. Procedure relating to search. — 

[1] Under S. 5, a Magistrate may himself 
enter or authorise specified police officers to 
enter. But if he does not authorize any 
police officer but professes to take action 
himself, it is his duty to conduct the search 
personally and if he does not do so, but sends 
a police officer to conduct the search, S. 5 is 
not duly complied with and the presumption 
under S. 6 does not arise. 1933 Lah 234 (235) 
[AIR V 20] : 34 Cri L Jour 252. 

[See also (’07) 6 Cri L Jour 00 (00, 67): 31 
Bom 438 (DB).] 

[2] Section 5 which authorises the District 
Superintendent to search does not provide as 
to how the search has to be conducted. 
Hence by S. 5 (2) of the Criminal P. C., 
the provisions of that Code relating to search 
are attracted and the District Superinten¬ 
dent has to conduct the search in accordance 
with Ss. 165 and 103 of that Code. Where 
in accordance therewith he goes personally 
and conducts the search and seizes the instru¬ 
ments of gaming and gets the inventory 
of the articles seized written under his per¬ 
sonal supervision, control and direction the 
requirements of law as to a valid search are 
fully satisfied. The law does not require the 
list should be written by him personally. 
1954 T & K 28 (29) [A I R V 41 C 13] : 12 J & 
K L R 85 : 1954 Cri L Jour 488 (DB). 

[3] Warrant in the name of sub-inspector 
Sub-inspector present near room used for gam¬ 
bling, but actual arrest made by constable 
This does not vitiate warrant. 1939 Bom 465 
(466) [AIR V 26] : 41 Cri L Jour 127 (DB). 

5. Search witnesses.—[1] A search under 
the Gambling Act cannot be said to be vitiat¬ 
ed on the ground that the search witnesses 
lived half a mile away from the accused s 

house. 1934 Oudh 90 (91) [AIR V 21]: 9 
Luck 355 : 35 Cri L Jour 397. ^ . 

[2] The search witnesses need not be resi¬ 
dents of the locality and they need not eveft 
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"be respectable. Such witnesses are not ac¬ 
complices and their evidence does not require 
corroboration, though it should be submitted 
to careful scrutiny. If the evidence as such is 
acceptable, it should not be disregarded. 1937 
Nag 251 (252. 253) [A I R V 24] : 38 Cri L 
Jour 702. 

[3] A search under the Gambling Act is 
not covered by the provisions of S. 103, Cri¬ 
minal P. C. 1934 Oudh 90 (91) [A I R V 21] : 

9 Luck 355 : 35 Cri L Jour 397 * 1922 Lah 
458 (459) [A I R V 9] : 3 Lah 359 : 23 Cri L 
621 * 1929 All 937 (939) [A I R V 16] : 31 Cri 
L Jour 35 * 1937 Nag 251 (252, 253) [A I R 
[AIR 24] : 38 Cri L Jour 702. 

[4] In a case decided under the Madras 
Gaming Act 3 of 1930 it was held that a 

search made under that Act was not vitiated 
either by the fact that the search witnesses 
were not persons living in the vicinity or by 
the fact that one of them was not examined. 
It was held that S. 103 of the Criminal P. C. 
did not apply to such a search. 1953 Mad 
243 (245) [A I R V 40 C 93] : 1953 Cri L Jour 
492. 

6. Delegation of authority to search. — 

[1] A warrant issued under S. 5 of the 
Public Gambling Act is a special warrant and 
not a general warrant of search as under the 
Criminal P. C. The officer named in the 
warrant is a delegate of the Court and he 
cannot therefore legally delegate his autho¬ 
rity to another, and he cannot endorse the 
warrant to another to execute it. If the 
warrant is executed not by the officer men¬ 
tioned in it, but by another to whom it is 
endorsed, the presumption under S. 6, will 
not arise. 1948 Lah 81 (82, 83, 84) [AIR V 35 
C 30] : 49 Cri L Jour 150 (DB) * 1956 All 449 
(452) [AIR V 43 C 156] : 1956 Cri L Jour 952 
(DB). (30 All 60 and AIR 1920 All 150, Over - 
ruled ; AIR 1955 All 231 must be held to be 
impliedly Overruled.) *(*95) 1895 Pun Re (Cr) 
No. 22, p. 61 (62). 

[But see 1945 Nag 216 (217) [AIR V 32] : 
ILR (1945) Nag 649 : 47 Cri L Jour 148.] 

[2] Where the Government notification has 
authorised only the officers in charge of 
police stations to make searches under the 
Act an endorsement of the warrant to the 
second officer by the station officer to whom 
it has been addressed and the search made by 
the second officer are irregular. The effect of 
such irregularity is that the rule in S. 6 
becomes inapplicable to the case. (*56) 1956 
All L Jour 935 (930). 

7. Search warrant. — [1] A search war¬ 
rant issued under S. 5 by a first class Magis¬ 
trate is not invalid by reason of the fact that 
the house to be searched is situated outside 
the limits of the tahsils in respect of which 
such Magistrate has been appointed sub-divi¬ 
sional officer. (’12) 13 Cri L Jour 716 (710) : 
34 All 597. 

[2] It is not necessary that the warrant 
issued by a Magistrate to search the house 
should be filled up by him or his clerk. 1945 
Nag 210 (217) [AIR V 32] : ILR (1945) Nag 
*049 : 47 Cri L Jour 148. 


[3] The warrant must state that the Magis¬ 
trate who granted it had reason to believe 
that the premises were used as a common 
gaming house. 1940 Cal 580 (580) [AIR V 271: 
42 Cri L Jour 253. 

[4] It is not necessary that officer issuing 
warrant must state in warrant that he is 
satisfied from credible information. The law 
only requires that he must be satisfied from 
credible information received. 1955 N U C 
(Madh R) 3005 [AIR V 42]. 

[5] There is no prescribed form for a search 
warrant under the Act. The Magistrate is not 
required to record anywhere his reasons for 
believing-any information the police may 
have given him or that any place is used as a 
common gaming house. All that is required is 
that he should have reason to believe and 
where he has he can issue the warrant with¬ 
out conforming to any particular form. 1953 
Mad 243 (245) [AIR V 40 C 93] : 1953 Cri L 
Jour 492. (Case under Madras Gaming Act.) 

[6] The law does not require that a warrant 
under S. 5 must be directed to one or more 
police officers. Hence a warrant which is not 
addressed to any particular police officer is 
not defective for that reason only. 1948 All 
428 (429) [AIR V 35 C 162] : 49 Cri L Jour 
710]. 

[But see 1924 All 128 (129) [AIR V 11] • 
24 Cri L Jour 630.] 

[7] A warrant in the alternative to five 
different police officers can be a good warrant. 
(’97) 1897 Pun Re (Cr) No. 17, p. 46 (48). 

[8] Where the Government Notification 
read that “in all towns where there is a Sub- 
Inspector or Assistant Sub-Inspector no officer 
below the rank of Sub-Inspector or Assistant 
Sub-Inspector . . . shall execute the warrant” 
it was held that a warrant could be issued to 
either of the officers for execution and not 
only to the Sub-Inspector. (*55) ILR (1955) 
Punj 030 (633) (DB). 

[9] Omission to affix the seal of the Court 
on a search warrant issued under the Act is a 
mere irregularity curable by S. 537, Criminal 
P. C. (*10) 11 Cri L Jour 570 (571) : 1910 Pun 
Re (Cr) No. 23 (DB). 

[10] In a case decided under S. 6 of the 
Bombay Prevention of Gambling Act 4 of 
1887 (which is similar to S. 5 of this Act) it 
was held that the Magistrate issuing a war¬ 
rant under that section was not bound to 
confer all the powers mentioned therein on 
the officer to whom it was issued for execu¬ 
tion. The exclusion of one or more of the 
powers granted under the warrant from the 
powers conferrable under S. 0 of that Act was 
held not to render the warrant defective. 

1957 Bom 60 (67) [AIR V 44 C 27] : ILR 
(1957) Bom 98 : 1957 Cri L Jour 302 (DB). 

[11] A warrant issued under S. 0 of the 
Bombay Prevention of Gambling Act, 4 of 
1887 (which is similar to S. 5 of this Act) con¬ 
ferring in substance only these powers which 
could be conferred under that section was 
held not to become invalid merely because it 
had not been issued in the prescribed form. 

1957 Bom 00 (08) [AIR V 44 C 27j:ILR (1957) 
Bom 98 : 1957 Cri L Jour 302 (DB). (The fact 
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that the warrant cast an obligation on the 
officer to produce the articles seized before 
the Magistrate while cl. (d) of S. 6 did not 
provide for any such obligation does not 
vitiate the warrant ) 

[12] An irregularity in a search warrant 
issued under S. 5 will not per se vitiate a con¬ 
viction following the search if the convic¬ 
tion can be supported without invoking the 
presumptions under S. 6. (’ll) 12 Cri L Jour 
28 (29) : 6 Nag L R 188. 

[13] To issue a warrant to raid houses 
where gambling goes on at the time of Divali, 
is highly undesirable. 1930 Oudh 403 (404) 
[AIR V 17]: 8 Luck 208 : 32 Cri L Jour 82. 

8. Warrant must state identity of place 
to be searched.—[1] Warrant is illegal if, at 
the time the Magistrate signs it, it does not 
state the place used as a gaming house. 1924 
Lah 247 (247, 248) [AIR V 11] : 24 Cri L 
Jour 633. 

[2] A warrant issued for the search of any 
house which the police officer might think 
proper to search, is illegal. (T2) 13 Cri L Jour 
832 (832) : 35 All 1. 

[3] Warrant sufficient to fix identity of 
place — Mere minor misdescription does not 
render search illegal. 1955 N U C (Madh B) 
3005 [AIR V 42]. (Case under M. B. Gambling 
Act 51 of 1949.) 

[4] Description in warrant adequate to 
identify place—Non-mentioning of boundaries 
is immaterial. 1941 Nag 16 (16) [A I R V 28] : 
ILR (1942) Nag 134 : 42 Cri L Jour 32*1-1938 
All 252 (252) [AIR V 25] : ILR (1938) All 
422 : 39 Cri L Jour 548. 

[See however (’39) 1939 Nag L Jour 357 
(358)*1924 All 128 (129) [A I R V 11] : 24 Cri 
L Jour 630.] 

L5] Warrant wrongly describing the house 
in question as standing in name of accused. 
Warrant giving sufficient particulars to iden¬ 
tify that house had been rented and was being 
occupied by accused — Misdescription is im¬ 
material and does not vitiate the warrant. 
1953 Mad 243 (245) [AIR V 40 C 93] : 1953 
Cri L Jour 492. (Case under Madras Gaming 
Act.) 

[6] Reading S. 5 with the interpretation 
clause there is no reason for holding that two 
or more houses may not be specified in the 
warrant provided they are clearly described. 
( , 97) 1897 Pun Re (Cr.) No. 17, p. 40 (48). 

9. Presumption regarding validity.— 
[1] The issue oi a warrant under S. 5 of the 
Gambling Act being a judicial act, there is 
the initial presumption under S. 114 of the 
Evidence Act that the Magistrate who issued 
the warrant did so complying with the terms 
of the section. That being the case, the pre¬ 
sumption set out in S. 6 of the Gambling Act 
would apply. (’47) 51 Cal W N 284 (285, 
286). 

[2] The fact that the warrant issued does 
not state that it was issued after the receipt 
of credible information does not make it 
invalid.'As the Magistrate issues the warrant 
he presumably thinks that the information is 
credible, though it would be better if the 


form of warrant reproduces the wordine of 
the section. 1938 Nag 63 163) TAIR V 9«?1 . 
ILR (1939) Nag 556 : 39 Cri L Jour 55* 1937 

S% g : 3 & 6 ffi^8 V 5 24J;ILla939 >” 

l 3] When a warrant issued under the sec¬ 
tion is duly signed and shows on the face of 
it that it was issued on credible information 
it should be presumed that the Magistrate 

the arrant had such information 
(’13) 14 Cri L Jour 293 (295) : 9 Nag L R 68* 
1924 Oudh 403 (403) [AIR V 11] T 25 Cri L 
Jour 698*1940 Lah 26 (29, 30, 31) [AIR V 33 

U9 7 (FB) 47 Cd L Jour368:ILR ( 1945 )Lah 


[4] If the Court chooses to draw a pre¬ 
sumption under S. 114, Illustration (e), Evi¬ 
dence Act, regarding the credibility of the 
information on the basis of which the warrant 
under S. 5 was issued the mere production of 
a warrant might be sufficient to prove the 
credibility of the information and it is not 
incumbent upon the prosecution to place 
before the Court the nature ol the informa¬ 
tion received. But if the prosecution depends 
in any particular case on the mere production 
of the warrant, it would do so at its own 
risk, because the Court may refuse to draw 
the presumption, in which case the probabi¬ 
lity is that the prosecution case would fail. 
1940 Lah 26 (29, 30, 31) [A I R V 33 C 7] : 47 
Cri L Jour 368 : ILR (1945) Lah 119 (FB). 

[5] Provided the warrant issued under S. 5, 
is on the face of it regular, the presumption 
under S. 114, Illustration (e), Evidence Act, 
does arise. But the Court is not bound to raise 
the presumption under S. 114, Illustration (e), 
Evidence Act. The presumption is rebuttable 
and it is open to the Court in proper cases 
even when the warrant is in proper form to 
refuse to raise the presumption on good cause 
being shown. It is open to the Magistrate to 
hold, after hearing all the evidence, including 
such evidence as the accused may wish to 
lead that the mere issue or service of warrant 
in a particular case is not sufficient to give 
rise to the presumption that the house sear¬ 
ched is a common gaming house merely be¬ 
cause cards and other such instruments of 
gaming happen to be found therein. If it is 
shown that upon the whole information 
before the officer issuing the warrant, there 
was no reason to believe that the premises 
searched were used as a common gaming 
house, for the profit or gain of some person 
connected with them, as owner or otherwise, 
it would be difficult to uphold the validity of 
the warrant, as laying down foundation for 
the presumptions mentioned in S. 0. 1940 Lah 
20 (30) [A I R V 33 C 7] : 47 Cri L Jour 368 : 

I L R (1945) Lah 119 'FB). 

10. Seizure of money found on person. 

[1] Money found in pocket of persons arres¬ 
ted or ring found on personal search cannot 

be forfeited. 1943 Nag 286 (280) [AIR V 30] r 
ILR (1943) Nag 667 : 45 Cri L Jour 93*1937 
Nag 251 (253) [AIR V 24] : 38 Cri L Jour 
702*1930 Nag 49 (50) [AIR V 17] : 20 Nag. 
L R 151 : 31 Cri L Jour 277*1923 Nag 60 (67) 
[AIR V 10] : 23 Cri L Jour 608*1927 Lah 
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6 . Finding cards, etc., in suspected houses, to be evidence that such houses 

are common gaming-houses. 

When any cards, dice, gaming-tables, cloths, boards or other instruments of 
gaming are found in any house, walled enclosure, room or place entered or 
searched under the provisions of the last preceding section, or about the 
person of any of those who are found therein, it shall be evidence, until the 
contrary is made to appear, that such house, walled enclosure, room or place, 
is used as a common gaming-house, and that the persons found therein were 
there present for the purpose of gaming, although no play was actually seen 
by the Magistrate or police-officer, or any of his assistants. 


MADHYA PRADESH 


STATE AMENDMENTS 


In its application to the State of Madhya Pradesh, in section 6, for the words “house, 
walled-enclosure, room or place” wherever they occur the words “house, room, tent, enclosure', 
space, vehicle, vessel or place” shall be substituted. — C. P. Act III of 1927, S. 4. 

PUNJAB 

Same as that of Madhya Pradesh. — Punj. Act I of 1929, S. 4. 

UTTAR PRADESH 


In its application to the State of Uttar Pradesh, in section 6, for the words “house, walled 
enclosure, room or place” wherever they occur the words “house, room, tent, walled enclosure, 
space, vehicle, vessel, or place” shall be substituted. — U. P. Act I of 1917, S. 3. 


Section 5 — Note 10 (contd.) 

338 340) [AIR V 14] : 8 Lah 320 : 28 Cri 
L Jour 352. 

[2] Section 8 is controlled by S. 5 and S. 5 
does not authorise seizure of money from the 
pockets of persons taken into custody. 1943 
Nag 286 (286) [AIR V 30] : ILR (1943) Nag 
667 : 45 Cri L Jour 93*1926 Lah 290 (291) 
[AIR V 13] : 27 Cri L Jour 951. 

11 Presumption under S. 6. — [1] In 
order to entitle the prosecution to invoice to 
its aid the presumption under S. 6, the prose¬ 
cution must prove affirmatively that the 
search was in accordance with the provisions 
of S. 5, and where this fact is not proved the 
conviction of the accused cannot be sustained 
merely on the strength of the presumption 
referred to in S. 6. 1936 All 109 (111, 112) 
[AIR V 23] : 37 Cri L Jour 354*1933 Lah 
234 (235) [AIR V 20] : 34 Cri L Jour 252. 


[2] Presumption under S. 6 arises only 
when provisions of S. 5 are strictly complied 
with. 1941 Cal 413 (414) [A I R V 28] : I L R 
(1941) 1 Cal 58 : 42 Cri L Jour 643*1930 Cal 
365 (360) LAIR V 171 : 31 Cri L Jour 999. 

[See also (’07) 0 Cri L Jour 60 (67) : 31 Bom 

438 (DB). ] , e , . 

[3] Presumption under S. 6 would not arise 
if it is found that the warrant was an illegal 

warrant. 1930 All 740 (740) [A I R V 17] : 32 
Cri L Jour 141*1928 All 20 (21) [AIR V 15]: 
50 All 412 : 28 Cri L Jour 1001. 


[4] Unless a house is searched under the 
provisions oi S. 5, the mere finding of cards 
or dice and money is not sufficient evidence 
that such house is a common gaming house. 

(>71) 1871 Pun Re (Cr.) No. 19, p. 35 (35) 

(DB). . a • 

[5] Where the warrant was issued in the 

name of an officer who was not correctly 
designated in it and the said officer did not 
follow the directions given in the warrant 
and also exceeded the authority that was 
given to him and the house searched was not 
the house named in the warrant it was held 


that the prosecution was not entitled to rely 
on the presumptions under S. 6. 1952 J & K 
14 (15) [AIR V 39] : 1952 Cri L Jour 298 : 10 
J 6c K L R 77. 

12. Trial.—[1] It is ordinarily undesir¬ 
able that a Magistrate who believes that the 
information that a house has been used as a 
public gaming house is credible, should 
try the case. 1938 Nag 63 (63, 64) [AIR V 25]: 
ILR (1939) Nag 556 : 39 Cri L Jour 55. 

[2] Magistrate issuing warrant may be exa¬ 
mined by the accused as to the source of his 
information and the filling up of the warrant 
—Such Magistrate should not try the case 
himself. 1924 Lah 247 (248) [A I R V 11] : 24 
Cri L Jour 633. 

13. Instruments of gaming .—See S. 1. 


SECTION 6 — SYNOPSIS 

1. Presumption under section mandatory. 

2. Strict compliance with S. 5 a condition 

for raising the presumption. 

3. Presumption can be rebutted by slight 

evidence. 

4. Cases under other similar Acts. 

1. Presumption under section mandatory.— 
[1] The context of S. 0 clearly shows that 
the word ‘evidence’ is used in it in the sense 
of ‘proof’ and not in the sense of evidefice 
which falls short of proof. The rule thus 
interpreted appears to give exceptional weight 
to the results of the search made under S. 5. 
In other words it renders imperative a pre¬ 
sumption which has always been regarded as 
permissible by the rules of evidence. (’50) 
1950 All L Jour 935 (937)*(’84) 1884 All WN 
280 (288) (DB). 

[2] The term ‘evidence’ as used in the sec¬ 
tion does not merely mean an item of proof 
open to acceptance or rejection by the Court; 
what is intended to be conveyed by S. 6 is 
that if the evidence is not rebutted in any 
manner, those consequences which are detail- 
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Section 6 — Note 1 (contd.) 
ed in the section would necessarily follow. 
1946 Lah 26 (30) [AIR V 33 C 7] : ILR (1945) 
Lah 119 : 47 Cri L Jour 368 (FB). 

[3] Under S. 6 the Court must draw a pre¬ 
sumption from the finding of cards, etc., that 
the house was used as a common gaming 
house. 1933 All 574 (575) [AIR V 20] : 34 Cri 
L Jour 1232 (DB)*1940 Bom 129 (130) [AIR 

V 27] : ILR (1940) Bom 322 : 41 Cri L Jour 
571 (DB)*1941 All 330 (333) [AIR V 28]: ILR 
(1941) All 576 : 42 Cri L Jour 864 (DB)*1938 
Nag 63 (64) [AIR V 25] : ILR (1939) Nag 556: 
39 Cri L Jour 55 * 1940 All 412 (413) [AIR 

V 27] : ILR (1940) All 559 : 41 Cri L Jour 
879 * 1929 Lah 720 (720) [AIR V 16] : 30 Cri 
L Jour 625. 

[4] On a search of a house persons were 
found therein engaged in gambling and in¬ 
struments of gaming were also found. There 
was evidence that the owner made profit by 
allowing his house to be used as a place for 
gambling. Reid , that it must be presumed 
under S. 6 that the house in question was a 
common gaming house in absence of evidence 
to the contrary. 1920 All 200 (200) [AIR V 7]: 
42 All 470 : 21 Cri L Jour 438. 

[5] Presumptions which arise from the find¬ 
ing of instruments of gaming in a place are 
that the place was used as a common gaming 
house and that the persons found there were 
there for the purpose of gaming, so that 
where the finding of instruments of gaming 
and the presence of the accused at the place 
is proved, the burden is thrown upon the 
accused to show that the place was not a 
common gaming house. Where this burden is 
not discharged by the accused his conviction 
is justified. 1940 Bom 62 (62) [AIR V 27]: ILR 
(1940) Bom 105 : 41 Cri L Jour 253 (DB). 

[6] The very wording of the first part of 
S. 6 which speaks of any cards, dice, gaming 
tables, cloths, boards or other instruments of 
gaming shows that it is not necessary to prove 
that the particular instrument was in fact 
used for gaming. 1940 All 412 (413) [AIR 
V 27] : ILR (1940) All 559 : 41 Cri L Jour 
979. 

[7] Before relying on the presumption under 
S. 6, the prosecution must establish that the 
place where the accused was found gambling 
really was the place named in the search 
warrant. 1937 Cal 54 (55) [AIR V 24] : 38 Cri 
L Jour 784 (DB). 

[8] No presumption against the accused can 
be*made by the mere fact that residents of a 
particular locality are addicted to gambling, 
and in a case where it is manifest that police 
has, on previous occasions, made unsuccessful 
attempts to falsely implicate a man under the 
Gambling Act, the Court must, before record¬ 
ing an order of conviction, be satisfied that 
there was evidence of unimpeachable charac¬ 
ter to support the conviction. 1936 All 109 
(110) [AIR V 23'| : 37 Cri L Jour 354. 

2. Strict compliance with S. 5 a condi¬ 
tion for raising the presumption. — [1] Pre¬ 
sumption referred to in S. 6 can only apply to 
searches conducted in pursuance of a warrant 
issuer under S. 5. 1935 Mad 648 (649) [AIR 


V 22] : 36 Cri L Jour 799*(’07) 6 Cri L Tour 

60 (65) : 31 Bom 438 (DB). JOUr 

[2] In the absence of strict compliance with 
the provisions of S. 5.. presumption under S 0 
cannot be raised. 1933 Lah 234 (235) TArR 

V 20] : 31 Cri L Jour 252.* 1956 All 449450 
(452) [A IR V 43 C 156] : 1956 Cri L Jour 952 
(DB). (The presumption which encroaches on 

the liberty of a person has got to be strictly 

construed.) * 1935 Sind 102 (103) [AIR V 221- 
29 Sind L R 19 : 36 Cri L Jour 902 (DB)*1930 
All 109 (111, 112) [AIR V 23] : 37 Cri L Jour 
354*1925 All 301 (301) [AIR V 12] : 23 Cri L 
Jour 896*079) 4 Cal 710 (711, 712) (DB) * 
('ll) 12 Cri L Jour 28 (29) : 6 Nag L R 168. 

[3] It is only when an entry in the house is 
effected and search is made on receipt of 
credible information by the officers mention¬ 
ed in S. 5 that a house etc., is used as a com¬ 
mon gaming house and instruments of gaming 
are recovered on such search that the pre¬ 
sumption referred to in S. 6 comes into play. 
In other words unless there is something on 
record to show that the officer who conducted 
the search or issued the warrants for search 
did so in pursuance of the belief that the 
house was used as a common gaming house 
no presumption can, on the recovery of 
instruments of gaming from the house, be 
made against the accused. 1955 NUC (Puni) 
3442 [AIR V 42]. 

[4] The presumption under S. 6 would not 
arise if it is found that the warrant was an 


illegal warrant. 1930 All 740 (740) [AIR 
V 17] : 32 Cri L Jour 141*1948 All 428 (429) 
[AIR V 35 C 162] : 49 Cri L Jour 710. (War¬ 
rant issued under S. 5 defective—No presump¬ 
tion under S. 6 that the accused present in 
the house had gathered there for gambling.)* 
1927 Lah 699 (700) [AIR V 14]: 28 Cri L Jour 
825 * (’84) 1884 All W N 291 (292)*1928 All 
20 (21) [AIR V 15] : 50 All 412 : 28 Cri L Jour 
1001*(T0) 11 Cri L Jour 570 (571) : 1910 Pun 
Re (Cr) No. 23. 

[5] The provisions of S. 6 of the Public 
Gambling Act constitute a special rule of evi¬ 
dence as to the onus probandi in such cases; 
and, although with reference to the general 
terms of S. 114 of the Evidence Act S. 6 of the 
Public Gambling Act has not seriously altered 
the ordinary rules of evidence as to presump¬ 
tions or burden of proof, the provisions of the 
section must not be held strictly applicable 
to cases in which search is not made by a 
duly authorised officer under the provisions of 

S. 5. 056) 1956 All L Jour 935 (930, 937). 

[6] Where the notification of the Provincial 
Government authorised a sub-inspector to 
enter and search only places where there was 
no inspector of police and the warrant was 
issued to a sub-inspector in a place where 
there was an inspector — Held , that the 
irregularity rendered the rule of evidence in 
S. 6 inapplicable to the case. But it is only an 
irregularity curable under S. 537, Criminal 
Procedure Code. 084) 1884 All W N 280(287) 
(DB)*084) 1884 All W N 59 (59). 

[7] A search by a police officer below the 
rank of sub-inspector, under a warrant issuea 
by a Magistrate is irregular and does not raise 
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Section 6 — Note 2 (contdj 
•the presumptions under S. 6. A conviction 
tased on such presumptions but unsupported 
1>y any other evidence should be set aside. 
<*11) 12 Cri L Jour 28 (29) : 6 Nag L R 168. 

[8] Police officer having no authority to 
issue warrant, issuing it—Search of the house 
Mnade and persons arrested — Presumption 
tinder S. 6 cannot be raised but the fact that 
*he house was a gaming house can be proved 
cUunde. ('04) 1 Cri L Jour 269 (271) (All). 

[9] Search of alleged gaming house by 
^police who were not authorised by Magistrate 
-or District Superintendent of Police — Arrest 
•of persons found—Direct evidence of witness 
io show that the house was a gaming house— 
Held, that though the action of police may 
3i&ve been illegal, accused could be convicted 
•as it was proved that the house was a gaming 
'house, without resorting to any presumption 
under S. 6. (79) 4 Cal 659 (661) (DB). 

[10] There is nothing in S. 6 to render the 
-results of a search conducted under an irregu¬ 
larly issued warrant inadmissible in evidence. 
If there is sufficient evidence to sustain the 
conviction irrespective of the special rule 
contained in S. 6, the conviction is proper. 
Mere irregularity in issuing the search war- 
.rant does not prejudice the accused or occa¬ 
sion any failure of justice within the meaning 
'Of S. 537 of the Code of Criminal Procedure. 
(’56) 1956 All L Jour 935 (937). 

3. Presumption can be rebutted by 
-slight evidence. — [1] The presumption aris¬ 
ing under S. 6, however is not conclusive and 
may in certain circumstances be extremely 
weak. Even in a case where no defence evi¬ 
dence is led the presumption may be rebut¬ 
ted by bringing out circumstances which go 
to show that some or all the ingredients 
which constitute the offence under S. 3 or the 
offence under S. 4 are lacking and in such a 
•case the accused persons will not be held 
guilty. 1954 Punj 164 (165) [AIR V 41 C 84] : 
ILR (1954) Punj 782 : 1954 Cri L Jour 1209. 

[2] When a gambling game is being played 
there is a strong presumption that the persons 
present are taking part in it; but when bets 
are being made at intervals and legitimate 
business is being carried on throughout, the 
presumption is not a strong one, and if per¬ 
sons found there give a reasonable explana¬ 
tion of their presence, it should ordinarily be 

accepted. 1938 Nag 03 (64) [AIR V 25) : 39 
Cri L Jour 55 : ILR (1939) Nag 556. 

[3] Where, on a search, under S. 6, packets 
of playing cards are found in a shop, the 
mere denial of the house owner is often suffi- 
-cient and indeed the only available proof that 
unlawful gaming was not going on in such 
shop, unless other circumstances of the case 
Indicate that, in fact, unlawful gaming was 

going on. 1937 Rang 469 (409) [AIR V 24] : 
39 Cri L Jour 134. 

[4] Where it was found that a certain num¬ 
ber of Hindus were gambling in a house on a 
Sat am day on which according to the local 
customs Hindus used to gamble and that no 
•non-Hindus were admitted to the premises — 
Held that the presumption was sufficiently 

LVol. 13.] 2 A.M. 37. 


rebutted by the fact that it was the Satam day 
on which the gambling was going on. 1933 
Sind 42 (43) [AIR V 20] : 27 Sind L R 32 : 34 
Cri L Jour 356 (DB). 

[5] The presumption raised by the Act is 
not as strong when the gambling takes place 
on the Diwali occasion as when it takes place 
at other times. 1955 N U C (Punj) 3442 [AIR 
V 42]. 

4. Cases under other similar Acts. — 

Bombay Prevention of Gambling Act , 4 of 1887 
—[1] Where in a prosecution under Ss. 4 and 
5, Bombay Prevention of Gambling Act IV of 
1887 the prosecution proves that the police 
entered the house in question under a proper 
warrant issued under S. 6 and seized the ins¬ 
truments of gaming there, it is the duty 
of the Court to hold that the owner of the 
house was keeping a common gaming house 
and that [every person was present there for 
the purpose of gaming unless the accused are 
able to prove the contrary. In such a case the 
prosecution need not prove by positive evi¬ 
dence that the owner was keeping a common 
gaming house and that the persons found 
there were assembled for the purpose of gam¬ 
ing. (’52) 5 Sau L R 79 (81). (Accused, 
Muhammadans, playing on Idd holiday in 
broad day light with the doors of the house 
kept open—Raid made by police under proper 
warrant — Still accused cannot be convicted 
under Ss. 4 and 5 because the circumstances 
of the case rebutted the presumption arising 
under S. 7.) 

[2] Where the accused are found in posses¬ 
sion of cards and counters with different 
colours which are generally used in place of 
coins, the presumption under S. 7 arises that 
the place where such instruments of gaming 
are found is a common gaming house and it is 
for the accused to displace that presumption. 

(‘50) 3 Sau L R 109 (170, 171) (DB). 

[3] In a case decided under the Bombay 
Prevention of Gambling Act, 4 of 1887, it was 
held that the presumption under S. 7 (which 
is similar to S. 0 of this Act) arose where the 
warrant issued to the officer under S. 0 in 
substance authorised him to enter a common 
gaming house and search it. The fact that the 
Magistrate did not confer on him all the 
powers conferrable under S. 6 was held not to 
vitiate the warrant and thereby prevent the 
presumption arising. 1957 B :>m 08 (67) [AIR 

V 44 C 27J : ILR (1957) Bom 98 : 1957 Cri L 
Jour 302 (DB). (Similarly the fact that the 
warrant imposes an obligation on the officer 
to produce the articles seized before the 
Magistrate when S. 6 has not created any such 
duty does not vitiate the warrant and disable 
the prosecution from availing itself of the pre¬ 
sumption under S. 7.) 

[4] The presumption under S. 7 of the 
Bombay Prevention of Gambling Act, 4 of 
1887, cannot arise where the special warrant 
issued under the Act does not supply the 
requirements of S. 0. 1951 Sau 55 f50) [AIR 

V 38 C 27] : 52 Cri L Jour 812 (DB). 

[5] Where by a notification the Government 
empowered all police officers of a certain rank 
and above to issue warrants under S. 6 of tho 
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Bombay Prevention of Gambling Act, 4 of 
1887 and a warrant was issued under such a 
general empowerment it was held that it was 
unauthorised and hence the presumption 
under S. 7 of that Act could not be made. 
1955 NUC (Kutch) 3689 [AIR V 42]. 

Hyderabad Gambling Act 2 of 1305F 

[6] The presumption under S. 7, Hydera¬ 
bad Gambling Act, 2 of 1305F can arise only 
where search is made in strict compliance 
with S. 6. There must be affirmative proof of 
a due search effected before the prosecution 
would be entitled to invoke the aid of the pre¬ 
sumption. 1953 Hyd 60 (61, 62) [AIR V 40 
C 27] : I L R (1952) Hyd 700 : 1953 Cri L 
Jour 498 (DB). 

[7] It is necessary that S. 7 of the Hydera¬ 
bad Gambling Act, 2 of 1305F should be very 
strictly construed. The section authorises a 
presumption of guilt against the accused and 
is a departure from the principle of criminal 
jurisprudence that an accused person is pre¬ 
sumed to be innocent until the contrary is 
proved. Under the Act onus probandi is shift¬ 
ed from the accuser to the accused who has to 
establish his innocence and hence there is the 
necessity for strict construction. 1953 Hyd 
60 (62) [AIR V 40 C 27] : ILR (1952) Hyd 
700 : 1953 Cri L Jour 498 (DB). 

[8] Where the search warrant issued is 
before the Court and is on the face of it regu¬ 
ar the presumption under S. 91, Hyderabad 
Evidence Act arises and the Court may pre¬ 
sume that the officer issuing the warrant has 
acted on credible information. It would 
follow therefrom that the presumption under 
S. 7, Hyderabad Gambling Act, 2 of 1305F 
arises it as a result of the ensuing search the 
articles indicated in that section are found. 
But when the warrant is not produced and is 
not on the file ot Court no such presumption 
can arise. 1953 Hyd 60 (02) [AIR V 40 C 27]: 
ILR (1952) Hyd 700: 1953 Cri L Jour 498 
(DB;. 

Jaipur Gambling Act 

[9] A presumption of guilt, on discovery of 
any instrument of gaming in or about the 
person of the accused, can be made under S. 0, 
Jaipur Gambling Act but this section applies 
only to common gaming house of which a 
search has been taken under the provisions of 
S. 5 and has no application to offences sought 
to be prevented under S. 13 of the Act. (’46) 
1940 Jaipur L R 408 (411). 

J. and K. Gambling Act , 18 of 1977(1920 A. D.) 

[10] Where a search was not conducted 
under the direct supervision and control of 
the District Superintendent of Police and he 
had signed the inventory only at a later stage 
it was held that the presumption under S. 6 of 
the J . and Gambling Act did not arise 
because the search was one not made accord¬ 
ing to law. 1954 J & K 28 (29, 30) [AIR V 41 
C 13] : 12 J & K L R 85 : 1954 Cri L Jour 488 
(DB). 

M . B . Prevention of Gambling Act 

[11] The presumption under S. 114 is per¬ 
missive and the Magistrate can refuse to draw 
the presumption, on good cause being shown, 


even where the warrant is in proper form. In 
cases under the M. B. Prevention of Gambling 
Act this permissive presumption is tacked on 
to the mandatory one under S. 7 of the Act to 
give the best evidence in support of the pro¬ 
priety or legality of the warrant so that there 
would be no risk of a refusal to draw the 
presumption. (’49) 1949 Madh B L R 98 (101) 
(DB). 

[12] Where there is proof of persons being 
found in a house raided under a warrant 
validly issued under S. 0 of the M. B. Preven¬ 
tion of Gambling Act a presumption that 
they were there for the purposes of gambling 
must arise under S. 7 of that Act. In such 
cases proof aliunde is unnecessary. (*49) 1949 
Madh B L R 98 (100) (DB). 

[13] The accusation against the accused 
was that they were present in the house when 
it was raided by the sub-inspector along with 
panchas and certain things including cards 
and money were seized by him in the search. 
The accused admitted their presence and the 
fact of their gambling. On these facts the 
Magistrate was justified in holding that the 
police officer had sufficient ground to suspect 
that cards and money seized were instruments 
of gaming. Further he was also entitled to 
draw the presumption under S. 0 of the M. B. 
Gambling Act about the guilt of the accused 
in view of the fact that the raid was made 
after credible information. (’54) Madh B L J 
1954 H C R 708 (710). 

[14] Presumption liable to be drawn under 
S. 6 is a weak one and a reasonable explana¬ 
tion of the accused ought generally to be- 
accepted. 1955 NUC (Madh B) 3005 [A I R 

V 421. 

[15] A game involving chance when play¬ 
ed with stakes amounts to gaming even if it 
involves also skill. It is only a game which, 
is one of pure skill that would not amount 

to gaming. 1955 NUC (Madh-B) 3005 [AIR 

V 42]. 

Madras Gaming Act y 3 of 1930 

[16] Though the terms of S. 9 of the Madras 
Gaming Act, 3 of 1930 do not prohibit a 
conviction being based solely on the pre¬ 
sumption raised under S. 0 ol that Act the 
courts, as a matter of practice, would require 
something more in addition to convict the 
accused. (’54) 1954-2 Mad L Jour 618 (619). 

Mysore Police Act , 5 of 1908 

[17] Rule 60 of the Mysore Police Manual 
makes it clear that the duties of the Assistant 
Superintendent in charge of a sub-division- 
are, within the sub-division, the same as those 
of the Superintendent. Hence he must be 
deemed to be a District Superintendent ot 
Police for the purpose of signing the search 

warrant under S. 38 , Mysore Police Act and 
for the purpose of the presumption under 
S. 63 of that Act arising on a search made 

under such a warrant. 1953 Mys 14 (16) lAH' 

V 40 C 0] : ILR (1953) Mys 44 : 1953 Cri L 

Jour 238. . , . _ 

[18] Even if the accused were found in tne 

gaming house while there was play the pre¬ 
sumption under S. 63 of the Mysore Pone 
Act, 5 of 1908 is, until the contrary is proved,, 
that they were there for the purpose o 
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7 . Penalty on persons arrested for giving false names and addresses. 

If any person found in any common gaming-house entered by any Magistrate 
or officer of police under the provisions of this Act. upon being arrested by 
any such officer or upon being brought before any Magistrate, on being required 
by such officer or Magistrate to give his name and address, shall refuse or 
neglect to give the samej or shall give any false name or address, he may upon 
conviction before the same or any other Magistrate be adjudged to pay any 
penalty not exceeding five hundred rupees, together with such costs as to 1 such 
Magistrate shall appear reasonable, and on the non-payment of such penalty 
and costs, or in the first instance, if to such Magistrate it shall seem fit, may be 
imprisoned for any period not exceeding one month. 


STATE AMENDMENT 

MADHYA PRADESH 

In its application to the State of Madhya Pradesh, in section 7, for the words “five hundred 
rupees” the words “one thousand rupees” ard for the words “one month”, the words “tour 
months” shall be substituted. — M. P. Act XXV of 1950, S. 6, [3-11-1950]. 


8 . On conviction for keeping a gaming-house, instruments of gaming to be 

destroyed. 

On conviction of any person for keeping or using any such common gaming¬ 
house, or being present therein for the purpose of gaming, the convicting 


Section 6 — Note 4 (contd.) 

gaming. 1953 Mys 14 (10) [AIR V 40 C 6 ] : 

ILR (1953) Mys 44 : 1953 Cri L Jour 238. 

[19] Large number of persons found play¬ 
ing cards late at night in a house with all 
its doors closed — Search taking place under 
S. 38 of the Mysore Police Act, 5 of 1908 — 
Playing cards and a large sum of money 
lying on ‘Akhada’ recovered by police— Held 
that in the circumstances a natural presump¬ 
tion arose that the accused were engaged in 
playing a game of chance irrespective of 
whether the warrant was in accordance with 
law or not. 1953 Mys 14 (15) [AIR V 40 C 6 ] : 
ILR (1953) Mys 44 : 1953 Cri L Jour 238. 

[20] It is not correct to say that the entire 
roceedings conducted in pursuance of a 
efective warrant should be held ab initio 

void or that the irregularity and illegality in 
the search vitiate the trial and affect the 
conviction. The only contention that the 
accused can put forth as a result of the 
warrant being defective is that the presump¬ 
tions arising under the explanation to S. 03, 
Mysore Police Act, 5 of 1908 do not arise. 1950 
Mys 42 (43) [AIR V 43 C 18] : ILR (1955) Mys 
027 : 1950 Cri L Jour 031. 

Rajasthan Public Gambling Ordinance t 1949 

[21] A Person found in the house at the 
time of the search can be presumed to be 
gambling only where cards, dice and other 
instruments or gaming are found in the house. 
No such presumption can be made against 
him where only a piece of paper and a rupee 
note are found in the house unless the pro¬ 
secution proves the contents of the paper and 
discloses how its contents led to the conclu¬ 
sion that the paper was meant for gambling. 
(’54) 1954 Raj L W 080 (081, 082). 

[22] Where the search warrant in question 
cannot be said to be legal under S. 5 the pre¬ 
sumption under S. 0 cannot also be raised. 

(’54) 1954 Raj L W 080 (081). 

L23] Where a warrant under which a search 
was made was bad it was held that it render¬ 


ed it impossible only to raise a presumption 
under S. 0 of the Rajasthan Public Gambling 
Ordinance of 1949 but not the conviction of 
the accused on other evidence which was 
before the Court. (’50) 1956 Raj L \V 29 (30). 


Section 8 — Note 1 

[1] Everything found on the premises or on 
the persons there which is surely tainted with 
the gaming mark, that is to say, “reasonably 
suspected to have been used or intended to 
be used for the purpose of gaming'’ is liable 
to forfeiture and may or may not be returned 
under the discretion of the Magistrate under 
the provisions of S. 8 but not otherwise. 1924 
Pat 42 (40) [AIR V 11] : 25 Cri L Jour 321. 

[2] Section 8 justifies the seizing and for¬ 
feiting of money found on the table or on the 
floor or other places in the house. 1921 All 
241 (242) [AIR V 8] : 22 Cri L Jour 648. 

[3] Under S. 8, the instruments of gaming 
only can be dealt with. The lamps found in 
the house cannot be dealt with since they are 
not gaming instruments. (’39) 1939 Nag L 
Jour 357 (358). 

[4] The money seized under S. 5 and for¬ 
feited under S. 8 is money seized as found on 
the premises and connected with gaming by 
suspicion, not money found in the pockets of 
those taken into custody. Section 8 is con¬ 
trolled by S. 5 and as S. 5 does not authorise 
seizure of money from pockets of those who 
are taken into custody, the monevs seized in 
personal search cannot be forfeited. 1943 Nag 
280 (286) [AIR V 30] : ILR (1943) Nag 667 : 
45 Cri L Jour 93 * 1950 All 199 (199) [AIR 
V 37 C 74] : ILR (1950) All 1299 : 51 Cri L 
Jour 040 (DB) * 1919 All 72 (72) [AIR V 0] : 
41 All 360 : 21 Cri L Jour 42 * 1930 Nag 49 
(50) [AIR V 171 : 26 Nag L R 151 : 31 Cri L 
Jour 277 * 1927 Lah 338 (340) [AIR V 14] : 
8 Lah 320 : 28 Cri L Jour 332 * 1926 Lah 
290 (291) [AIR V 13] : 27 Cri L Jour 951 * 
1921 All 241 (242) [AIR V 8] : 22 Cri L Jour 
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Magistrate may order all the instruments of gaming found therein to be destro¬ 
yed, and may also order all or any of the securities for money and other 
articles seized, not being instruments of gaming, to be sold and converted into 
money, and the proceeds thereof with all moneys seized therein to be forfeited 
or, in his discretion, may order any part thereof to be returned to the persons 
appearing to have been severally thereunto entitled. 


9. Proof of playing for stakes unnecessary. 


It shall not be necessary, in order to convict any person of keeping a 
common gaming-house, or of being concerned in the management of any 
common gaming-house, to prove that any person found playing at any game 
was playing for any money, wager or stake. 


lO. Magistrate may require any person, apprehended to be sworn and give 
evidence. 

It shall be lawful for the Magistrate before whom any persons shall be 
brought, who have been found in any house, walled enclosure, room or place 
entered under the provisions of this Act, to require any such persons to be 
examined on oath or solemn affirmation, and give evidence touching any 
unlawful gaming in such house, walled enclosure, room or place, or touching 
any act done for the purpose of preventing, obstructing or delaying the entry 
into such house, walled enclosure, room or place or any part thereof, of any 
Magistrate or officer authorised as aforesaid. 

•• ■ ’ *■' “ ' ■ ■ “ ^^ ~ m ^ - m — — - - —^— ■ - — — - - 1 ■ , — ^_ 

Section 8 — Note 1 (contd.) Section 10 — Note 1 


648 (DB) * 1924 Pat 42 (46) [AIR V 11] : 25 
Cri L Jour 321. 

-[See however 1940 Sind 22 (23) [ATR V 27] : 
ILR (1940) Kar 125 : 41 Cri L Jour 3S5 * 
1940 Sind 28 (29, 30) [AIR V 27] : ILR (1940) 
Kar 150 : 41 Cri L Jour 399]. 

[5] Before a Court can exercise its jurisdic¬ 
tion to pass an order of forfeiture of money 
or destruction of property under S. 8 of the 
Public Gambling Act, it is necessary that the 
accused must be convicted of the offence 
under the Act with which he was charged. His 
conviction therefore is a condition precedent 
to any such order. Being a penal enactment it 
must be construed strictly and in the case of 
acquittal of the accused the Court will have 
no power to pass an order of forfeiture of the 
monies or destruction of the articles of 
gaming under S. 8 of the Act. 1953 All 463 
(463) [AIR V 40 C 216] : 1953 Cri L Jour 1017. 

[6] Section 13 of the Act justifies only con¬ 
fiscation of instruments of Gaming. Money is 
not an instrument of gaming and therefore 
its confiscation under S. 13 is not justified. 
Section 8 clearly says that all money found 
in a gaming house may be confiscated and 
there is no question whether money is an 
instrument of gaming or not. 1938 All 252 
(253) [AIR V 25j : ILR (1938) All 422 : 39 
Cri L Jour 548. 

Case under Indore Prevention of 
Gambling Act , 1 of 1909 

[7] Section 8 of the Indore Prevention of 

Gambling Act, 1 of 1909 is controlled by S. 6 
of that Act. All moneys found in the common 
gaming house and seized by the police may 
be forfeited provided they could reasonably 
be suspected to have been used or to be 
intended to have been used for the purpose 
of gaming. 1951 Madh-B 33 (34) [AIR V 38 
C 5], - 


[1] 3ection 10 must be read strictly, and if 
the warrant is not issued strictly in accord¬ 
ance with the provisions of the Act, then a 
person found in the house when it is searched 
cannot be examined under S. 10. 1934 All 
524 (525) [AIR V 21] : 35 Cri L Jour 878 * 
1953 Vindh Pra 18 (19) [AIR V 40 C 10]: 
1953 Cri L Jour 985 * (’39) 1939 Nag L Jour 
357 (358) * 1925 All 301 (301) [AIR V 12] : 
26 Cri L Jour 396 * 1944 Nag 328 (328) [AIR 
V 31] : ILR (1945) Nag 430 : 40 Cri L Jour 
147. 

[2] The prosecution can proceed against 
some only of the persons found gaming or 
present in a common gambling house and can 
call others not prosecuted as witnesses. S. 10 
does not apply to such persons- It applies to 
persons converted by the Magistrate into wit¬ 
nesses, out of the persons brought before him 
for trial. (’13) 14 Cri L Jour 293 (295): 9 
Nag L R 68. 

[3] A person found in the house or other 
place upon entry by the police will in due 
course be brought before the Magistrate as an 
accused in most cases and still he would be 
liable to be examined on oath. Whether he is 
going to deny all knowledge or refuse to give 
evidence against himself or voluntarily impn-. 
cate himself is to be seen after the oath is 
administered to him. He is certainly entitled 
to claim the benefit of article 20 (3) of the 
Constitution but that is not a matter on the 
ground of which his co-accused can object to 
his being examined as a witness. Similarly 
his having pleaded not guilty has also no 
bearing on his liability to be examined. That 
concerns only the value of the evidence that 
he might give. If he does voluntarily 

cate himself S. 30, Evidence Act would be 
applicable though the position of such l j & 
witness is somewhat stronger because ot the 
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No person so required to be examined as a witness shall be excused from 
being so examined when brought before such Magistrate as aforesaid, or from 
being so examined at any subsequent time by or before the same or any other 
Magistrate, or by or before any Court on any proceeding or trial in any ways 
relating to such unlawful gaming or any such acts as aforesaid, or from 
answering any question put to him touching the matters aforesaid, on the 
ground that his evidence will tend to criminate himself. 

Any such person so required to be examined as a witness, who refuses to 
make oath or take affirmation accordingly or to answer any such question as 
aforesaid, shall be subject to be dealt with in all respects as any person com¬ 
mitting the offence described in section 178 or section 179 (as the case may be) 
of the Indian Penal Code, 

STATE AMENDMENTS 

MADHYA PRADESH 

In its application to the State of Madhya Pradesh, in section 10, for the words “house, 
walled enclosure, room or place” wherever they occur the words “house, room, tent, enclo¬ 
sure, space, vehicle, vessel or place” shall be substituted . — C. P. Act III of 192/, S. 4. 

PUNJAB 

Same as that of Madhya Pradesh. — Punj. Act I of 1929, S. 4. 

UTTAR PRADESH 

In its application to the State of Uttar Pradesh, in section 10, for the words “house, 
walled enclosure, room or place” wherever they occur the words “house, room, tent, walled 
enclosure, space, vehicle, vessel or place” shall be substituted. — U. P. Act I of 1917, S. 3. 


11. Witnesses indemnified. 

Any person who shall have been concerned in gaming contrary to this Act, 
and who shall be examined as a witness before a Magistrate on the trial of any 
person for a breach of any of the provisions of this Act relating to gaming, and 
who; upon such examination, shall in the opinion of the Magistrate mai<.e true 
and faithful discovery, to the best of his knowledge, of all things as to which 
he shall be so examined, shall thereupon receive from the said Magistrate a 
certificate in writing to that effect, and shall be freed from all prosecutions 
under this Act for anything done before that time in respect of such 


gaming 


Section 10 — Note 1 (contd.) 

right of the co-accused to cross-examine him. 

1953 Vindh Pra 18 (19) [AIR V 40 C 10] : 
1953 Cri L Jour 985. 

[4] The whole procedure of the Public 
Gambling Act is a special one and overrides 
the general law as to the procedure connected 
with pardons laid down in the Criminal Pro¬ 
cedure Code. It is open to a Magistrate in 
pursuance of the provisions of Ss. 10 ana 11 
to grant a pardon to a co-accused and use his 
evidence against the accused. 1934 Oudh 90 
(92) [AIR V 21]: 9 Luck 355 : 35 Cri L Jour 
397. 

[5] The evidence of an accomplice who 
accepts the pardon tendered to him by the 
trying Magistrate under S. 10 must be viewed 
with great care and caution and it is not safe 
to rely on his uncorroborated testimony. 1934 

Oudh 90 (92) [AIR V 21] : 9 Luck 355 : 35 
Cri L Jour 397*1920 All 150 (152) [AIR V 7]: 
42 All 385 : 21 Cxi L Jour 737. 

[0] There is no prohibition in S. 10 against 
the conviction of an approver who does not 
depose truthfully. 1937 Nag 390 (397) [AIR 
V 24] : ILR (1939) Nag 380 *39 Cn L Jour 
85 * 1920 All 150 (151) [AIR V 7] : 42 All 

385 ; 21 Cri L Jour 737. t r _ t 

[7] Approver not making truthful statement 


Approver can be returned to dock and con¬ 
victed— The procedure is not governed by 
Criminal Procedure Code and no separate 
trial is necessary. 1937 Nag 396 (397) [AIR 
V 24]: ILR (1939) Nag 380 : 39 Cri L Jour 85. 

[8] Evidence of punter — Evidence of per¬ 
son, deliberately sent by investigating officer, 
to offer bet, should be received with caution, 
unless corroborated. (’55) 1955 Cri L Jour 
170 (2) (Madh B). (Case under M. B. Preven¬ 
tion of Gambling Act.) 


Section 11 — Note 1 

[1] Section 11 allows an approver to be 

acquitted only if a disclosure made is found 

to be true and faithful. 1917 Oudh IOl. tl03) 
[AIR V 4] : 20 Oudh Cas 4 : 18 Cri L Jour 
494 * 1937 Nag 396 (397) [AIR V 24] : ILR 
(1939) Nag 380 : 39 Cri L Jour 8o. 

[2] Where an accomplice has accepted the 
pardon tendered to him by the trying Magis¬ 
trate under S. 10 in order to save his own 
skin, his evidence must be viewed with great 
care and caution, and it will not be safe to 
act upon his evidence unless corroborated in 
material particulars. 1934 Oudh 90 (92) [AIR 
V 21] : 9 Luck 355 : 35 Cri L Jour 397. 
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12. Act not to apply to certain games. 

Nothing in the foregoing provisions of this Act contained shall be held to 
apply to any game of mere skill wherever played. 


PUNJAB STATE amendments 

ln its application to the State of Punjab, Section 12 is repealed by Punj. Act I of 
1929, S« 5. 


UTTAR PRADESH 

In . its application to the State of Uttar Pradesh, Section 12 is repealed by U. P. Act I of 
191^5 S« 4< 


1 3. Gaming and setting birds and animals to fight in public streets. 

A police officer may apprehend without warrant—any person found plaving 

for money or other valuable thing with cards, dice, counters or other 

instruments of gaming, used in playing any game not being a game of mere 

skill in any public street, place or thoroughfare situated within the limits 
aforesaid, or 

any person setting any birds or animals to fight in any public -street, place 
or thoroughfare situated within the limits aforesaid or 

any person there present aiding and abetting such public fighting of birds 
and animals. 


Such person when apprehended shall be brought without delay before a 

. . exceeding fifty rupees, or to 

imprisonment, either simple or rigorous, for any term not exceeding one 
calendar month; 


Section 12 — Note 1 

[1] Ring game is not a game of mere skill. 
(’28) 29 Cri L Jour 738 (738) (All) * (’ll) 12 
Cri L Jour 012 1013) : 34 All 96 (DB) * 1914 
Cal 532 (534) [AIR V 1] : 15 Cri L Jour 276 
(DB). 

[2] In the dart game there was a target 
divided into different coloured half inch 
squares each numbered from 1 to 10 in se¬ 
quence, but the vertical rqws did not contain 
the numbers arranged in their sequence- The 
numbers were scattered about the board 
haphazard. The player was given 5 darts and 
if he put one of these darts into one of the 
squares bearing the number on which he had 
staked he got twice his stake back. The darts 
which were of varying weight and length 
were thrown from a distance of about 12 feet 
in a bad light, and the numbers were not 
distinguishable except by persons of keen eye 
sight —Held the dart game was game of chance 
and was not intended to be anything else. 1934 
Nag 225 (226) [AIR V 21] : 31 Nag L R 24 : 
36 Cri L Jour 00. 

[31 In the roll-up or table game the player 
rolled 2 resilient rubber balls up to the far 
end of the table where there are 13 shallow 
cups numbered 1 to 13. The sum of the num¬ 
bers of the 2 cups in which the balls even¬ 
tually settled was the player’s score and it 
was open to him to bet that he would score 0 
or under or 7 or 8 and over; if he successfully 
staked on 6 and under or on 8 and over he 
presumably got twice his stake back, and if he 
successfully staked on 7 he got a higher reward 
—Held that the element of chance in the roll¬ 
up or table game was greater than in the dart 
game. 1934 Nag 225 (220) [AIR V 21]: 31 Nag 
L R 24 : 30 Cri L Jour 60. 


[4] Articles for sale of value of two pice to 
one rupee—Number of tickets equal to number 
of articles — Tickets sold for one anna each— 
Sale does not constitute gambling. 1933 All 
482 (482) [AIR V 20] : 34 Cri L Jour 1128. 

SECTION 13 — SYNOPSIS 

1. Scope. 

2. Public place. 

3. “Limits aforesaid.” 

4. Sentence. 

5. Confiscation of money. 

1. Scope. — [1] Gaming is not punishable 
by law unless it be carried on in public places 
or thoroughfares or in common gaming houses. 

(* 71) 3 N W P H C R 134 (135). 

[2] The gist of offence under S. 13 is such 
publicity of action that the ordinary passer-by 
cannot avoid seeing it and get enticed in conse¬ 
quence. (T3) 14 Cri L Jour 070 (072): 9 Nag 
L R 164. 

[3] Section 13 which makes it an offence to 
gamble in a public street, place or thorough¬ 
fare does not lay down as a necessary ingre¬ 
dient of the offence the condition that ‘NaP 
should be taken out. Therefore if a person is 
found gambling in a public street, place or 
thoroughfare he commits an offence punish¬ 
able under S. 13 even without proof of *Nal 
being taken out. (’55) 1955 All L Jour 515 (516). 

[4] Before the prosecution can succeed in 
proving a case under S. 13, they must bring 
home clearly to the accused persons that they 
were responsible for carrying on the game 
and, therefore, were gambling at the time 
when the offence is alleged to have been com- 
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^Destruction of instruments of gaming found in public street. 

and such police-officer may seize all instruments of gaming found in such 
public place or on the person of those whon\ he shall so arrest, and the 
Magistrate may on conviction of the offender order such instruments to be 
forthwith destroyed. 

STATE AMENDMENTS 

MADHYA PRADESH 

In its application to the State of Madhya Pradesh, in section 13— 

(i) for the first three paragraphs, substitute the following, namely :— 

“A Police Officer may apprehend and search without warrant— 

(a) any person found gaming or reasonably suspected to be gaming in any public 
street, or thoroughfare, or in any place to which the public have or are per¬ 
mitted to have access; 

(b) any person setting any birds or animals to fight in any public street, thorough¬ 

fare, or in any place to which the public have or are permitted to have access; 

(c) any person there present aiding and abetting such public fighting of birds and 

animals.” -M. P. Act XII of 1954, S. 3 [20-3-1954]. 

(ii) in the fourth paragraph, for the words “fifty rupees” the words “one hundred 

rupees” and for the words “one calendar month” the words four calendar 
months” shall be substituted ; and 

(Hi) in the fifth paragraph, after the words “may seize” the words “all moneys and” 
and after the words “order such”, the words “moneys to be forfeited and such 

shall be inserted. —M. P. Act XXV of 1950, S. 7 L3-11-1950]. 


PUNJAB 

In its application to the State of Punjab, for section 13, substitute the following sections, 

namely:— ... 

“13. Penalty for gaming in public street , etc .—Whoever is found gaming in any public 
street, place or thoroughfare or setting any bird or any animal to fight in any such street, 
place or thoroughfare shall be punishable with fine not exceeding fifty rupees or with 
imprisonment of either description for a term not exceeding one month. 

“13A. Enhanced punishment if offence under section 13 relates to gaming with figures , 
etc. _ where an offence committ ed by any person under section 13 relates to gaming on 

Section 13 — Note l (contd.) gambling punishable under S. 13 is to be 

62 “din J ~ « betting have nil £ ESS.* >=? 

therefore, that gaming be established, the pro- fo^q r'ri L Tour 1397 

secution must establish (1) that the game being Section 13 as amended by U, P. Act 1 of 

played was a game of chance, and (2) that it U d not apply to a case of wagering 
was being played with stakes. .The mere proo ^pect of sale of goods. 1927 All 

that some game of cards was being played 1 c | i AIR V 14] : 49 All 920 (DB). 

and that some money was found in possession . c . n 

of the accused is not enough to establish that [9] Betting on a number of carts that would 
they were gaming. 1952 All 817 (817) [AIR enter a cotton market compound on a parti- 
V 39]71952 Cri L Jour 1471. cu ar day does not amount to an offence The 

[0] Where the eye-witnesses stated that they act is not coveied by • • g 

saw satta gambling being indulged in by the To obtain conviction under S. 13 

applicant with one B but they did not depose ° m °^ ve C h J en found p i aying for 

and what they stated was the effect produced momy or 154 (157) 

on their minds by the words used by B and the ' V 4]- 14 Nag L R 137: 19 Cri L Jour 917. 
annlicant. Held , that the words uttered by v *1- ^ V . * . * , . i 

th<f applicant and B would be the real evi- [11] It is not every kind of gambling which 

pret them and determine whether they amount it is playing for money or other 

by them 8 on the minds of the witnesses was what has been seized can by no stretch of 

dence^ it was not for them to judge whether gaming and the transaction which the pro- 

the applicant was betting or not. 1959 All secution has proved is nothing more than 

799 (799) [AIR V 40 C 244] : 1959 Cri L Jour betting then the conviction of the accused 
v1?Q7 V under S. 13 cannot be sustained. (’54) I L R 

[71 The recovery of instruments of gaming (1954' Nag 411 (413, 414). 
is relevant only if the offences under Ss 3 [12] In order that a person may be gui ty 

-and 4 are to be proved by presumption. Public under this section he must be found actually 
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any figures or numbers or dates to be subsequently ascertained or disclosed, such persoib 
shall, notwithstanding anything contained in that section, be liable to fine not exceeding 
five hundred rupees, or to imprisonment of either description for a term not exceeding six 
months or to both. 5 

“13B. Power to arrest without warrant. — Any police officer may arrest without a 
warrant any person committing in his view any offence made punishable by section 13 or 
• section 13A.” —Punj. Act IX of 1900, S. 4 [28-1-19601 

UTTAR PRADESH 

In its application to the State of Uttar Pradesh, in section 13— 

(a) for the words “playing for money or other valuable thing with cards, dice, counters 

or other instruments of gaming, used in playing any game not being a game of mere- 
skill” substitute the word “gaming.” —U. P. Act I of 1917, S. 5. 

(b) in the fourth paragraph, for the words “to a fine not exceeding fifty rupees, or "to 

imprisonment, either simple or rigorous, for any term not exceeding one calendar 
month” substitute the following, namely,— 

“(a) For the first offence to a fine not exceeding two hundred and fifty rupees or 

to imprisonment of either description for a term not exceeding one month- 
and 

(b)For the second and every subsequent offence to a fine not exceeding five- 
hundred rupees or to imprisonment of either description for a term not 
exceeding six months. 

Explanation . —For the purpose of this section “public place” includes any 
open space situate adjacent to and abutting a public street and not separated:' 
therefrom by a boundary wall.” —U. P. Act XXXIV of 1952, S. 4 [5-12-1952]. 

STATE AMENDMENT 

SECTION 13A 
UTTAR PRADESH 

In its application to the State of Uttar Pradesh, after section 13, insert the following new 
section, namely :— 

“13A. Exemption of games of mere skill.— Nothing in this Act shall apply to any game- 
of mere skill, as distinguished from a game of chance or a game of chance and skill com- 
bined, unless it is carried on in a comm on gaming-house.” —U. P. Act X of 1938, S. 2. 

Section 13 — Note 1 (contd.) [AIR V 40 C 244] : 1959 Cri L Jour 1397* 

playing in a public place for money or other (’46) 1940 Jaipur L R 408 (411). (Case decided 
valuable thing with cards, dice, counters or under Jaipur Gambling Act.) 

other instruments of gaming used in playing [16] Applicant said to have indulged in, 
any game. Recording bets or laying bets satta gambling with B—Slips recording bets- 
about an uncertain event which the recorders recovered from possession of B — Applicant 
and betters cannot prevent or bring about is could not be convicted in absence of anycon- 
not ‘playing’ a game in any reasonable sense nection arising out of gaming between him 
of that expression. (’46) 1946 Jaipur L R 408 and slips. 1959 All 799 (800) [AIR V40 C 244]: 
(411). (Case decided under Jaipur Gambling 1959 Cri L Jour 1397. 

Act.) [17] Where the petitioner alleged to 'be in- 

[13] If a Police Party finds people playing dulging in Satta gambling accepted one rupee 

with certain instruments used for gaming, currency note from a decoy punter for staking: 
they have no right to arrest any of the persons on certain numbers and after he made an 
under S. 13 unless the persons are found play- entry regarding the stake on a slip of a paper, 
ing for money or. other valuable thing. It is the raiding party arrived and took into pos- 
the most important ingredient for the offence session from the petitioner, one rupee cur- 
that the person or persons must have been rency note, a pencil, the slip and some cash, 
seen playing for money or other valuable Held , that these facts did not constitute the- 
thing. The fact that the accused were playing offence under S. 13 of the Act. At best it was 
for money or other valuable thing cannot be merely a preparation which was not culpable, 
inferred from the conduct of the persons in That apart, merely entering on a chit the- 
running away at the sight of the Police. It is alleged stakes could not constitute gambling 
necessary for the Police Officer to state in so as envisaged under S. 13. I960 Punj 72 (73)* 
many words that he found the persons play- [AIR V 47 C 29] : 1960 Cri L Jour 275 (1). 
ing for money or other valuable thing. (’61) 2. Public place— [1] The word ‘place’ is 

1961 (2) Cri L Jour 504 (505, 500) (Manipur.) used along with ‘public street’ or ‘thorough- 

[14] Books of accounts in which bets are fare.’ A public place must be interpreted in 
recorded by their very nature are not instru- connection with a public street and a public 
ments of gaming under S. 13. 1952 Hyd 147 thoroughfare with which it is joined. 1944 
(148) [AIR V 39] : ILR (1952) Hyd 445 : 1952 Nag 328 (329) [AIR V 31] : ILR (1945) Nag: 
Cri L Jour 1307 (DB). (Case decided under 430 : 46 Cri L Jour 147 * (’13) 14 Cri L Jour 
S. 13 of the Hyderabad Public Gambling Act, 670 (072) : 9 Nag L R 164. 

2 of 1305F.) [2] No doubt, a public street, place or 

[15] Slips used for recording bets are not thoroughfare is not necessarily a street, P; a ^ 

instruments of gaming. 1959 All 799 (800) or throughfare where the public has a rignc 
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Section IS — Note 2 fcontdj 
to go or which the public has a right to use. 
If a street, place or thorougfare is in fact used 
by the public, it will be a public street, place 
or thoroughfare within the meaning of S. 13. 
A public place must be a place which is either 
open to the public or is used by the public. 
1954 All 350 (357) [AIR V 41 C 151] : 1954 
CriL Jour 705. (An arhar field on the road 
side in which crop is standing cannot be said 
to be a public place.) 

[3] In order to bring a particular spot 
within S. 13, itfis not necessary that the public 
should have a legal right to go to it. All that 
is necessary is that the public actually go 
there, whether as of right or on sufferance of 
the proprietors. 1927 Lah 072 (673) [A I R 

V 14] : 9 Lah 255 : 28 Cri L Jour 790 * 1924 
All 708 (709) [AIR V 11] : 40 All 787 : 25 Cri 
L Jour 1308 * 1917 Nag 154 (157,159) [A I R 

V 4] ! 14 Nag L R 137 : 19 Cri L Jour 917 * 
1942 Lah 30 (37) [AIR V 29] : 43 Cri L Jour 
440 * 1920 Lah 149 (149, 150) [AIR V 13] : 20 
Cri L Jour 1455 * 1925 Nag 123 (123) [A I R 

V 12] : 25 Cri L Jour 1073. 

[4] When the public have access to a place 
without their access being refused or inter¬ 
fered with, that place is a public place, whe¬ 
ther the public have a right to go there or 
not. 1922 All 542 (542) [AIR V 9J : 44 All 
205 : 23 Cri L Jour 07 * (’54) 1954 All L Jour 
487 (488). (Case under S. 13 as it stood before 
the U. P. Amendment of 1952.)*1952 Hyd 147 
(148) [AIR V 39] : ILR (1952) Hyd 445 : 1952 
CriL Jour 1307 (DB). (Case decided under 
S. 13 of the Hyderabad Public Gambling Act, 
2 of 1305F.) * 1938 All 209 (209) [AIR V 25]: 
ILR (1938) All 348 : 39 Cri L Jour 441* 1922 
Oudh 275 (270) [AIR V 9] : 20 Oudh Cas 41 : 
23 Cri L Jour 581. 

[5] In order to be a public place or a public 
thoroughfare within the meaning of S. 13, the 
place or the thoroughfare must either be open 
to the public or actually used by the public 
and the mere publicity of the gambling place 
or its visibility from a public place or a 
public thoroughfare is not sufficient. 1934 All 
17 (19) [AIR V 21] : 35 Cri L Jour 504 * 1954 
All 350 (357) [AIR V 41 C 159] : 1954 Cri L 
Jour 705. (Publicity of place mot a necessary 
element in making a place a public place.) * 
(’54) 1954 All L Jour 487 (488). (Case under 
S. 13 as it stood before U. P. Amendment of 
1952.)* 1952 Hyd 147 (148) [AIR V 39] : ILR 
(1952) Hyd 445 : 1952 Cri L Jour 1307 (DB). 
(Case decided under S. 13 of the Hyderabad 
Public Gambling Act-2 of 1305F) * 1927 All 
500 (501) [AIR V 14] : 49 All 913 : 28 Cri L 
Jour 600 * 1922 Oudh 275 (276) [AIR V 9]: 20 
Oudh Cas 41 : 23 Cri L Jour 581 * (’82) 1882 
Pun Re (Cr) No. 17, p. 21 (21) (DB) * (’82) 
1882 Pun Re (Cr) No. 13 p. 10 (10, 17) (DB). 

[0] It is not the question of title to the 

E lace nor the nature of its metes and bounds 
ut the use to which the place is put. 1924 
All 708 (709) [AIR V 11] : 40 All 787 : 25 Cri 
L Jour 1308 * 1954 All 350 (357) [AIR V 41 
C 159] : 1954 Cri L Jour 705. (Public owner- 

ship not necessary to make a place a public 

place.) * (’54) 1954 All L Jour 487 (488). (Case 


decided under S. 13, as it stood before U. P. 
Amendment of 1952 — A place may be a 
public place irrespective of whether it is 
owned by a private person, or is vested in a 
public body like Municipal Board or District 
Board or the State.) 

[7J The question whether any place is a 
public place within the meaning of S. 13 
depends upon the character of the place itself 
and the use actually made of it. 1942 Lah 36 
(37) [AIR V 29] : 43 Cri L Jour 440 * 1952 
Hyd 147 (148) [AIR V 39] : I L R (1952) Hyd 
445: 1952 Cri L Jour 1307 (DB). (Case decided 
under S. 13 of the Hyderabad Public Gambl¬ 
ing Act 2 of 1305F.) 

18] The word “place” is used in S. 13 in 
conjunction with street and thoroughfare and 
could not have been intended to apply to 
a private place open to public view. 1927 All 
560 (561) [A I R V 14] : 49 All 913 : 28 Cri L 
Jour 666 * 1930 Oudh 394 (395) [AIR V 17] : 
0 Luck 90 : 31 Cri L Jour 1118. 

[9] A place which is private property may 
be a public place within the meaning of S. 13, 
and the question whether it is a public place 
depends on the character of the place itself 
and the use actually made of it. (’36) 37 Cri 
L Jour 712 (712) (Nag) * 1926 Lah 149 (149, 
150) [AIR V 13] : 20 Cri L Jour 1455 * (’13) 
14 Cri L Jour 670 (672): 9 Nag L R 164* (’04) 
31 Cal 542 (546): 1 Cri L Jour 349 (DB)* 1925 
Nag 123 123) [AIR V 12]: 25 Cri L Jour 1073. 

[10] The fact that the gaming was going on 
a place which was exposed to public view 
and not shut out does not make the place a 
public place. 1944 Nag 328 (329) [AIR \ 31]: 
ILR (1945) Nag 430 : 40 Cri L Jour 147*1920 
Lah 104 (105) [AIR V 7] : 21 Cri L Jour 512* 
1934 All 17 (19) [AIR V 21] : 35 Cri L Jour 
564 * 1930 Oudh 394 (395) [AIR V 17] : 31 
Cri L Jour 1118:6 Luck 90*1927 All 560(561) 
[AIR V 14] : 49 All 913 : 28 Cri L Jour 666. 

[Ill A p ace which is in full view of the 
public as they pass to and fro, is also freely 
accessible for all classes of the public and 
belongs to public body, which has never 
enclosed it is a public place within S. 13. 
1927 Lah 072 (673) [AIR V 14] : 9 Lah 255 : 
28 Cri L Jour 790 * 1930 Oudh 394 (395) 
[AIR V 17] : 6 Luck 90 : 31 Cri L Jour 1118. 

[12] Private grove used by the public 
without interference is a public place. 1922 
All 542 (542) [AIR V 9] : 44 All 265 : 23 Cri 
L Jour 07 * 1949 All 125 (120) [AIR V 30 C 

481 : 50 Cri L Jour 136. 

[13] The bank of a tank forming part of a 
temple property, to which the public are 
allowed to have access and where the people 
actually sit to bask in the sun is a public 
place within the meaning of S. 13. 194^ Lah 
36 (37) [AIR V 29] : 43 Cri L Jour 440. 

[14] A footpath through a private grove 
used by the public as ol right is a public 
place. 1922 Oudh 190 (197) [AIR V 9j : 25 
Oudh Cas 114 : 23 Cri L Jour 579. 

[15] A serai used as a stand for hackney 
carriages, and resorted to by the public is a 

public place. 1920 Lah 149 (149, 150) [AIR V 
13] : 20 Cri L Jour 1455. 

[18] A blind alley approached by a circui¬ 
tous lane and removed at a considerable 
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14. Offences by whom triable. 

Offences punishable under this Act shall be triable by any Magistrate having 
jurisdiction in the place where the offence is committed. s 

But such Magistrate shall be restrained within the limits of his jurisdiction 

under the Code of Criminal Procedure, as to the amount of fine or imprison 
ment he may inflict. 

15. Penalty for subsequent offence. 

Whoever, having been convicted of an offence punishable under section 3 or 
section 4 of this Act, shall again be guilty of any offence punishable under 
either of such sections, shall be subject for every such subsequent offence to 
double the amount of punishment to which he would have been liable for the 
first commission of an offence of the same description : 


Section 13 — Note 2 (contd.) 
distance from a high way is not a “public” 
place. 1923 Lah 27S (279) [AIR V 10] : 23 Cri 
L Jour 024. 

-_17j The bank of a canal belonging to the 
Government is not a public place. 1921 Lah 
141 (142) [AIR V 8]. 

Ll8j The premises of a railway station to 
which the public have no right to go is not a 
public place. 1920 Lah 262 (262) [AIR V 7] : 
21 Cri L Jour 691. 

[19] On the face of it, an arhar field would 
not be a public place since the public would 
have no access thereto. It is private property 
into which if any unconnected person were to 
enter he would be committing trespass. Where 
the arhar field on which gaming was found 
to be going on, although it was an open space, 
was not adjacent to and abutting a public 
street but was separated therefrom by another 
fieid the field is not a public place, not only 
per se, but even under the extended definition 
of that term under the explanation added to 
the section by S. 4 of the U. P. Public Gam¬ 
bling (Amendment) Act, XXX of 1952. (’57) 
1957 All L Jour 282 (282, 283). 

[20] The accused who is found gambling in 
a grove, which is a private property commits 
no offence. (’04) 1 Cri LJ 272 (272,'273) (All). 

[21] A verandah attached to a room of a 
private house, looking on an alley, is not a 
‘public place’. (’81) 1881 All W N 17 (17). 

[22] Chabutra of shop belonging to a 
private person is not public place. (’81) 1881 
All W N 8 (8).j 

[See also (’33) 1933 Mad W N 1422 (1423).] 

[23] Gambling in a zamindar’s grove near 
a village — A footpath running through the 
grove — Gambling not taking place on foot¬ 
path— Held, the gambling was not in a ‘public 
place’ within meaning of S. 13. (’04) 1904 All 
W N 92 (92). 

3. “Limits aforesaid.” — [1] ‘Limits 
aforesaid’ refer to the whole of the territories 
under the administration of a Lieutenant- 
Governor. Hence gambling in a kachcha 
public road outside municipal limits is an 
offence, (’ll) 12 Cri L Jour 107 (108) (All). 

4. Sentence. — [1] A person who offends 
against 8. 13 can be punished either with 
imprisonment or with fine, but not with both. 
1927 Lah (672) (674) [AIR V 14] : 28 Cri L 

Jour 790*080) 1880 Pun Re (Cr) No. 25 p. 42 
(42) (DB). 


L2] The imposition of the maximum penalty 
of a fine under S. 13 for the purpose of re¬ 
warding the police officer and the informer 
out of it is illegal. Magistrates as judicial 
officers should not concern themselves with 
rewarding the services of a police officer and 
an informer. (’47) 1947 O A (H C “B”) 1 (1). 

[3] The Act makes no provision for a 
reward to the informer except when the ac¬ 
cused is convicted under S. 3 or S. 4. Hence 
in the case of a conviction under S. 13 an 
order rewarding the informer is illegal. (’47) 

1947 O A (PI C “B”) 1 (1, 2). 

5. Confiscation of money.—[I] Only the 
instruments of gaming can he confiscated 
under S. 13. 1918 All 390 (390) [AIR V 5]: 
40 All 517 : 19 Cri L Jour 700. 

[2] Section 13 justifies only confiscation of 
instruments of gaming; money is not an in¬ 
strument of gaming and therefore, its con¬ 
fiscation under S. 13 is not justified. Section 8 
of the Act says clearly that all money found 
in a gaming house may be confiscated and 
there is no question whether money is an 
instrument of gaming or not. 1938 All 252 
(253) [AIR V 25J: ILR (1938) All 422: 39 CriL 
Jour 548. 

[3] Money found in possession of accused 
cannot be forfeited. 1921 Oudh 175 (175) 
[AIR V 8] : 24 Oudh Cas 264*(’57) 1957 Cri 
L Jour 284 (284) (Madh B). (Case decided 
under S. 12 of the M. B. Gambling Act 51 of 
1949.) * (’39) 1939 Nag L Jour 403 (403)# 
1938 All 11 (11) [AIR V 25] : 39 Cri L Jour 
227*(’04) 26 All 270 (271): 1 Cri L Jour 35# 
(’91) 1891 Pun Re (Cr) No. 18 p. 60 (61). 

[4] Section 13 does not justify the seizure 
of money. Money is not an instrument of 
gaming within the meaning of that section. 
In so far as the Act is concerned, the Magis¬ 
trate has no authority to confiscate this 
money. But he has this authority under the 

provisions of S. 517, Criminal P. C., where it 
has been produced before the Court. 1938 All 
209 (210) [AIR V 25] : ILR (1938) All 348 : 
39 Cri L Jour 441. 


Section 14 — Note 1 

[1] Magistrate issuing warrant trying casfr-“ 
Accused is materially prejudiced. 1934 All 
987 (988) [AIR V 21] : 36 Cri L Jour 293. 
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Provided that he shall not be liable in any case to a fine exceeding six 
hundred rupees, or to imprisonment for a term exceeding one year. 

•j: . t.“ . ~ : ! • 

STATE AMENDMENTS 

MADHYA PRADESH 

In its application to the State of Madhya Pradesh, in section 15, the words and figure 
“section 3 or” shall be omitted . —C. P. Act III of 1927, S. 7. 

PUNJAB 

In its application to the State of Punjab, for section 15 substitute the following :— 

“15. Penalty for subsequent offence under section 3. — Whoever, having been convicted 
of an offence punishable under section 3, shall again be convicted of any offence punish¬ 
able under that section shall be punished s— 

(a) for a second offence with imprisonment of either description which may extend to 
. six months, or with a fine which may extend to Rs. 1,000 or with both; 

(b) for a third or any subsequent offence, with imprisonment of either description, 

which may extend to one year, and in the absence of special reasons to the con¬ 
trary to be recorded in the judgment of the Court, shall not be less than one month, 
together with a fine which may extend to Rs. l,000. n —Punj. Act I of 1929, S. 7. 

UTTAR PRADESH 

In its application to the State of Uttar Pradesh for existing S. 15, substitute the following, 
namely:— 

“15. Whoever, having been convicted of an offence punishable under section 3 or 4 
of this Act, shall again be guilty of any offence punishable under either of the said 
sections, shall for every such subsequent offence be liable— 

(a) if it is an offence under section 3 to a fine not exceeding one thousand rupees and 

\ to imprisonment of either description for a term not exceeding twelve months; and 

(b) if it is an offence under section 4 to a fine not exceeding five hundred rupees and to 

imprisonment of either description for a term not exceeding six months.” 

-U. P. Act XXXIV of 1952, S. 5 [5-12 1952]. 


STATE AMENDMENTS 

SECTIONS 15A, 15B 

PUNJAB , 

In its application to the State of Punjab, after section 15 insert the following new sections, 

namely :— 

“15A. Penalty for subsequent offence under section 4.— Whoever having been convicted 
of an oflence punishable under section 4 shall again be convicted of any offence punishable 
under that section shall be liable for every such subsequent offence to double the amount 
of punishment to which he would have been liable for the first commission of an offence 
of the same description” -?un). Act I of 1929, S. 8. 

“15B. Enhanced punishment for subsequent offence under sections 4A and 23A. — Who¬ 
ever, having been convicted of an offence punishable under section 4A or section 13A, is 
again convicted of an offence punishable under either of those sections shall, 

(a) for a second offence, be punished with not less than twice the punishment awarded 

to him on his first conviction; and 

(b) for a third or any subsequent offence, be punished with the punishment specified in 

clause (a): 

Provided that the punishment under clause (b) shall not be lessthan imprisonment of 
either description lor six months.” -Punj. Act IX of I960, S. 5 128-1-1960]. 


16 . Portion of fine may be paid to informer. 

The Magistrate trying the case may direct any portion of any fine which 
•shall be levied under sections 3 and 4 of this Act, or any part of the moneys or 
proceeds of articles seized and ordered to be forfeited under this Act, to e 

paid to an informer. _ 


Section 16 

[1] Section 10 authorises the payment of 
-any portion of fine levied under Ss. 3 and 4 to 
informers, but it does not authorise the pay- 
p^^iiny portion of fine to police officers 


iOir efforts. (’70) 1870 Pun Re (Cr) No. 2 


— Note 1 

[2] The practice of giving rewards to police 
officers is to be deprecated as it encourages 
false prosecutions. 1948 All 93 (94) [AIR V 
35 C 39] : ILR (1947) All 739 : 49 Cri L 

Jour 13. 
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17. Recovery and application of fines. 

All fines imposed under this Act may be recovered in the manner prescribed 
by section 61 of the Code of Criminal Procedure 4 b [* * *]. 

[a] See now the Code of Criminal Procedure, 1898 (V of 1898), Ss. 386, 387. [b] The- 
words “and such fines shall (subject to the provisions contained in the last preceding 
section) be applied as the Lieutenant-Governor or Chief Commissioner, as the case may 
be, shall from time to time direct” were omitted by A. O., 1937 [1-4-1937]. 


IS. Offences under this Act to be “offences’’ within the meaning of Penal 
Code. [Revealed by the Revealing Act, 1874 (XVI of 1874), S. 1 and Sch 

Pt. I.J 

STATE AMENDMENT 


PUNJAB 


In its application to the State of Punjab, after section 17, the following new section shall 
be deemed to be inserted , namely :— 

“18. Exemption of games of mere skill . — Nothing in this Act shall apply to any game 
of mere skill wherever played.” —Punj. Act I of 1929, S. 9. 


[THE] PUBLIC PREMISES (EVICTION OF UNAUTHORISED 

OCCUPANTS) ACT, 1958 

(ACT XXXII of 1958) 

[The Act printed here is as on 1-3-1961] 

CONTENTS 


Sections 

1. Short title and extent, 

2. Definitions. 

3. Appointment of estate officers. 

4. Issue of notice to show cause 

against order of eviction. 

5. Eviction of unauthorised occu¬ 

pants. 

6. Disposal of property left on public 

premises by unauthorised occu¬ 
pants. 


7. Power to recover rent or damages 

in respect of public premises as 
arrears of land revenue. 

8. Power of estate officers. 

9. Appeals. 

10. Finality of orders. 

11. Protection of action taken in good 

faith. 

12. Delegation of powers. 

13. Power to make rules. 

14. [Repealed]. 


STATEMENT OF OBJECTS AND REASONS 


“The Public Premises (Eviction) Act, 1950, 
was enacted to provide a speedy machinery 
for the eviction of persons in unauthorised 
occupation of public premises and certain 
incidental matters. ‘This Act has been declar¬ 
ed ultra vires by the Calcutta, Allahabad and 
Punjab High Courts. The Calcutta High 
Court has held [see (1954) 58 Cal. W N 1066] 
that the provisions of the Act constitute a 
wholly unreasonable restriction on the funda¬ 
mental right guaranteed to a citizen of ac¬ 
quiring and holding property and as such are 
void. According to the Allahabad High 
Court, [see AIR 1956 All 507 and 684] the 
provisions of the Act are discriminatory. The 
Punjab High Court, however, did not agree 
[see AIR 1958 Puni 1] with the Allahabad 
High Court that the Act offended against 
Art. 14 of the Constitution but it has held in 
agreement with the Calcutta High Court that 
the Act offends against the fundamental right 
to property conferred on citizens by the 
Constitution. 

2. The above decisions have made it impos¬ 
sible for Government to take speedy action 
even in flagrant cases of unauthorised occu¬ 


pation of public premises and the only way 
in which such persons may be evicted is by 
the ordinary process of law which often 
involves considerable delay. It has, therefore, 
become necessary to provide a speedy machi¬ 
nery for the eviction of persons who are in 
unauthorised occupation of public premises 
keeping in view at the same time the neces¬ 
sity of complying with the provisions of the 
Constitution. The present Bill seeks to 
achieve this object. 

3. This Bill provides for the appointment 
of estate officers who have been empowered to 
evict persons in unauthorised occupation ot 
public premises. The procedure which the 
estate officer is to follow for evicting such 
persons has been laid down in the Bill itselr. 
Reasonable opportunity has to be given 
to the persons affected to show cause against 
the proposed order of eviction and also to 
present their case to the estate officer 
the time of the inquiry. If the estate oifac 
makes an order of eviction, he is to give 
persons in occupation of the public prernis 
thirty days’ time to vacate the premises. K • 
vision has also been made for an app 
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against every order of the estate officer to an against their orders to an independent judicial 
independent judicial officer who will be the officer will be a safeguard against any arbi- 
District Judge of the district in which the trary exercise of powers by the estate officers. 
Public premises are situated or such other The Bill also contains provisions for recovery 
judicial officer of not less than ten years’ of rent and damages as an arrear of land 
standing as the District Judge may nominate revenue. This Bill seeks to replace the exist- 
in this behalf. The provision for a fair hear- ing Public Premises (Eviction) Act, 1950." 
ing before estate officers and that of an appeal —Gaz. of Ind., 1958, Extra, Pt. II-S. 3, p. 386. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Repealed in part by Act LVIII of 1960. 

[THE] PUBLIC PREMISES (EVICTION OF UNAUTHORISED 

OCCUPANTS) ACT, 1958 

(ACT XXXII OF 1958) a 

[16th September, 1958.] 

An Act to provide for the eviction of unauthorised occupants from public premises 
and for certain incidental matters. 

BE it enacted by Parliament in the Ninth Year of the Republic of India as 
follows :— 

. [a] For Statement of Objects and Reasons see Gaz. of Ind., 1958, Extra, Pt. II-Sec. 2 

p. 386; and for Joint Committee Report see ibid, p. 635. 

1. Short title and extent. 

(1) This Act may be called TEE PUBLIC PREMISES (EVICTION OF UN¬ 
AUTHORISED OCCUPANTS) ACT, 1958. 

(2) It extends to the whole of India. 

2. Definitions. 

In this Act, unless the context otherwise requires,— 

(a) “estate officer” means an officer appointed as such by the Central Govern¬ 
ment under section 3; 

(b) “public premises” means any premises belonging to, or taken on lease or 
requisitioned by, or on behalf of, the Central Government; and, in rela¬ 
tion to the Union territory of Delhi, includes also— 

(i) any premises belonging to the Municipal Corporation of Delhi 

or any municipal committee or notified area committee, and 

(ii) any premises belonging to the Delhi Development Authority, 
whether such premises are in the possession of, or leased out by, 
the said Authority; 

(c) “premises” means any land or any building or part of a building and 

includes,— 

(i) the garden, grounds and' out-houses, if any, appertaining to such 
building or part of a building, and 

(H) any fittings affixed to such building or part of a building for the 
more beneficial enjoyment thereof; 

(d) “prescribed” means prescribed by rules made under this Act; 

(e) “unauthorised occupation,” in relation to any public premises, means the 

occupation by any person of the public premises without authority for 
« such occupation, and includes the continuance in occupation by any 

person of the public premises after the authority (whether by way of 
grant or any other mode of transfer) under which he was allowed to 
occupy the premises has expired or has been determined for any reason 
whatsoever. __ 

Section 1 — Note 1 

[1] The provisions of the Act do not offend (100) [AIR V 48 C 30] : ILR (1.981) 1 Punj 354 
the provisions of Art. 19 (1) (f) of the Consti- (DB). 
tution and the Act is valid. 1981 Punj 98 
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3. Appointment of estate officers. 

The Central Government may, by notification in the Official Gazette,— 

(a) appoint such persons, being gazetted officers of Government, as it thinks 
fit to be estate officers for the purposes of this Act; and 

(b) define the local limits within which, or the categories of public premises 

in respect of which, each estate officer shall exercise the powers con 

ferred, and perform the duties imposed, on estate officers by or nnrW 
this Act. y naer 

Issue of notice to show cause against order of eviction. 

( 1 ) If the estate officer is of opinion that any persons are in unauthorised 

occupation of any public premises and that they should be evicted, the estate 

officer shall issue in the manner hereinafter provided a notice’in writing 

calling upon all persons concerned to show cause why an order of eviction 
should not be made. 

(2) The notice shall— 

(a) specify the grounds on which the order of eviction, is proposed to be 
made; and 

(b) require all persons concerned, that is to say, all persons who are, or may 
be, in occupation of, or claim interest in, the public premises, to show 
cause, if any, against the proposed order on or before such date as is 
specified in the notice, being a date not earlier than ten days from the 
date of issue thereof. 

(3) The estate officer shall cause the notice to be served by having it affixed 
on the outer door or some other conspicuous part of the public premises, and 
in such other manner as may be prescribed, whereupon the notice shall be 
deemed to have been duly given to all persons concerned. 

(4) Where the estate officer knows or has reasons to believe that any persons 
are in occupation of the public premises, then, without prejudice to the pro- 
visions of sub-section (3), he shall cause a copy of the notice to be served on 
every such person by post or by delivering or tendering it to that person or in 
such other manner as may be prescribed. 

OBJECTS AND REASONS 

The Committee think that apart from the estate officer knows or has reasons to believe 
service of notice by affixation on the outer that any persons are in occupation of public 
door or some other conspic ious part of public premises, he should serve notice on them by 
premises, the other modes of service should post or by delivering or tendering the same to 
be regulated by rules to be made by the them or in such other manner as may be pre- 
Central Government under” section 13 of scribed in rules to be made under” section 13 
the Act. Sub-sect. (3) is accordingly amended. of the Act. Sub-section (4) has been amended 

“The Committee are of opinion that if the accordingly. —J. C. R. 

5. Eviction of unauthorised occupants. 

(1) If, after considering the cause, if any, shown by any person in pursuance 
of a notice under section 4 and any evidence he may produce in support of the 
same and after giving him a reasonable opportunity of being heard, the estate 
officer is satisfied that the public premises are in unauthorised occupation, the 
estate officer may, on a date to be fixed for the purpose, make an order of 
eviction, for reasons to be recorded therein, directing that the public premises 
shall be vacated by all persons who may be in occupation thereof or any 

Section 4 — Note 1 ed. Moreover, the right of appeal conferred 

[1] Section 4 provides for the issue of a by the new Act is much more comprehensive 
show-cause notice, which gives the person and satisfactory than that in the old Act re- 
affected a right to appear and state his case pealed by it as, being vltra vires. 1961 * un | 
before the estate officer who has been sub- 98 (100) [AIR V 48 C 30] : ILR (1961) 1 Punj. 
stituted for the “competent officer”. Further 354 (DB). *d,. 

if necessary, a full dress inquiry is contempla- - 
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part thereof, and cause a copy of the order to be affixed on the outer door or 
some other conspicuous part of the public premises. 

(2) If any person refuses or fails to comply with the order of eviction within 
forty, five days of the date of its publication under sub-section (1), the estate 
officer or any other officer duly authorised by the estate officer in this behalf 
may evict that person from, and take possession of, the public premises and 
may, for that purpose, use such force as may be necessary: 

Provided that in the case of any such person who is not a Government 
employee and who has been in continuous occupation of the public premises 
for a period exceeding three years immediately preceding the date of the 
publication of the order of eviction, the estate officer shall not, if an applica¬ 
tion is made to him in this behalf, evict such person from the public premises 
within ninety days of such publication. 

OBJECTS AND REASONS 

Sub-section (1) — “This sub-clause has been record reasons when he makes any order of 
amended to provide that the estate officer eviction. The amendment also enjoins the 
should take evidence which may be produced estate officer to fix a date for making such 
by the aggrieved party and that he should order of eviction.”—J. C. R. 

6. Disposal of property left on public premises by unauthorised occupants. 

(1) Where any persons have been evicted from any public premises under 
section 5, the estate officer may, after giving fourteen days’ notice to the per¬ 
sons from whom possession of the public premises has been taken and after 
publishing the notice in at least one newspaper having circulation in the loca¬ 
lity, remove or cause to be removed or dispose of by public auction any pro¬ 
perty remaining on such premises. 

(2) Where any property is sold under sub-section (l), the sale proceeds 
shall, after deducting the expenses of the sale and the amount, if any, due to 
the Central Government on account of arrears of rent or damages, 
be paid to such person or persons as may appear to the estate officer to be 
entitled to the same: 

Provided that where the estate officer is unable to decide as to the person or 
persons to whom the balance of the amount is payable or as to the apportion¬ 
ment of the same, he may refer such dispute to the Civil Court of competent 
jurisdiction and the decision of the Court thereon shall be final. 

OBJECTS AND REASONS 

“A new Proviso has been added to sub- diction any dispute between rival claimants 
cl. (2) of this clause to enable the estate officer to the balance of the sale proceeds of property 
to refer to the Civil Court of competent juris- left on public premises.”—J. C. R. 

7 . Power to recover rent or damages in respect of public premises as 

arrears of land revenue. 

(1) Where any person is in arrears of rent payable in respect of any public 
premises, the estate officer may, by order, require that person to pay the same 
within such time and in such instalments as may be specified in the order. 

(2) Where any person is, or has at any time been, in unauthorised occupation 
of any public premises, the estate officer may, having regard to such principles 
of assessment of damages as may be prescribed, assess the damages on account 
of the use and occupation of such premises and may, by order, require that 

E erson to pay the damages within such time and in such instalments as may 
e specified in the order: 

Provided that no such order shall be made until after issue of a notice in 
writing to the person calling upon him to show cause within such time as may 
be specified in the notice why such order should not be made, and until his 
objections, if any, and any evidence he may produce in support of the same, 
have been considered by the estate officer. 
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(3) If any person refuses or fails to pay the arrears of rent or any instal¬ 
ment thereof payable under sub-section (1) or the damages or any instalment 
thereof payable under sub-section (2) within the time specified in the order 
relating thereto, the estate officer may issue a certificate for the amount due 

to the Collector who shall proceed to recover the same as an arrear of land 
revenue. 

OBJECTS AND REASONS 

Sub-section (2). — “This clause has been premises in such instalments as he mav 
amended to empower the estate officer to specify in his order.” y 

recover rent or damages in respect of public — J. C. R. 

8# Power of estate officers. 

An estate officer shall, for the purpose of holding any inquiry under this Act 

have the same powers as are vested in a Civil Court under the Code of Civil 

Procedure, 1908, when trying a suit, in respect of the following matters, 
namely:— 

(a) summoning and enforcing the attendance of any person and examining 

him on oath; & 

(b) requiring the discovery and production of documents; 

(c) any other matter which may be prescribed. 


0. Appeals. 

(1) An appeal shall lie from every order of the estate officer made in respect 
of any public premises under section 5 or section 7 to an appellate officer who 
shall be the District Judge of the district in which the public premises are 
situate or such other judicial officer in that district of not less than ten years’ 
standing as the District Judge may designate in this behalf. 

(2) An appeal under sub-section (l) shall be preferred— 

(a) in the case of an appeal from an order under section 5, within thirty 

days from the date of publication of the order under sub-section (1) of 
that section; and 

(b) in the case of an appeal from an order under section 7, within thirty days 
from the date on which the order is communicated to the appellant: 

Provided that the appellate officer may entertain the appeal after the expiry 
of the said period of thirty days, if he is satisfied that the appellant was 
prevented by sufficient cause from filing the appeal in time. 

(3) Where an appeal is preferred from an order of the estate officer, the 
appellate officer may stay the enforcement of that order for such period and on 
such conditions as he deems fit. 


V V 


(4) Every appeal under this section shall be disposed of by the appellate 
officer as expeditiously as possible. 

jt (5) For the purposes of this section, a presidency town shall be deemed to 

* be a district and the Chief Judge or the principal Judge of the City Civil Court 


lO. Finality of orders. 

S ave as otherwise expressly provided in this Act , every order made by an 
estaTe officer or appellate officer under this Act shall be final and shall not be 
called in question in any original suit, application or execution proceeding. 


Section 9 — Note 1 


[1] Section 9 deals with appeals and S. 9 (4) has every opportunily to present his case and 
clearly envisages a regular hearing of an ap- the dispute can be properly adjudicated on 
peal by an experienced judicial officer. It is before any final action is taken under S. 5 of 
thus clear that even if a question of disputed the Act. 1961 Punj 98 (100) [AIR V 48 C 30j: 
title arises out of the issue of a notice under ILR (1901) 1 Punj' 354 (DB). 

S. 4 by an estate officer, the affected person -- 
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11. Protection of action^ taken in good faith. 

No suit, prosecution or other legal proceeding shall lie against the Central 
Government or the appellate officer or the estate officer in respect of anything 

which is in good faith done or intended to be done in pursuance of this Act or 
of any rules or orders made thereunder. 

12. Delegation of powers. 1 

The Central Government may, by notification in the Official Gazette, direct 
that any power exercisable by it under this Act shall, subject to such condi¬ 
tions, if any, as may be specified in the notification, be exercisable also by a 
§tate Government or an officer of the State Government. 

13 . Power to make rules. 

(1) The Central Government may, by notification in the Official .Gazette, 
make rules' 1 for carrying out the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rule's may provide for all or any of the following matters, namely:— 

(a) the form of any notice required or authorised to be given under this Act 
and the manner in which it may be served; 

(b) the holding of inquiries under this Act ; 

(c) the procedure to be followed in taking possession of public premises; 

(d) the manner in which damages for unauthorised occupation may be 
assessed and the principles which may be taken into account in assessing 
such damages; 

(e) the manner in which appeals may be preferred and the procedure to be 

followed in appeals; 

(f) any other matter which has to be, or may be, prescribed. 

(3) All rules made under this section shall, as soon as may be after they are 
made, be laid for not less than thirty days before each House of Parliament 
and shall be subject to such modifications as Parliament may make during the 
session in which they are so laid or the session immediately following. 

[a] For Public Premises (Eviction of Unauthorised Occupants) Rules, 1958, see G. S. R. 
1159, published in Gaz. of Ind. 1958, Extra, Pt. II-Sec. 3 (i), p. 549. 

14 . Repeal. [Repealed by the Repealing and Amending Act, 1960 (LVIII of 1960), 

S. 2 and Sch. I.] 


[THE] PUBLIC SERVANTS (INQUIRIES) ACT, 1850 

(ACT XXXVII of 1850) 

[The Act printed here is as on 1-3-1961.] 
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[THE] PUBLIC SERVANTS (INQUIRIES) ACT, 1850 

(ACT XXXVII OF 1850) a 

'[1st November, 1850.] 

For regulating inquiries into the behaviour of Public Servants. 
WHEREAS it is expedient to amend the law for regulating inquiries into the 
behaviour of public servants not removable b [from their appointments] 
the sanction of Government, and to make the same uniform throughout c [* * T ] 
d [India]; It is enacted as follows :— 

[a] The short title was given to the Act by the Public Servants (Inquiries) Act (1850) 
Amendment Act, 1897 (I of 1897), S. 1. 

This Act has been declared to be in force in all the Provinces of India, except the 
Scheduled Districts, by the Laws Local Extent Act, 1874 (XV of 1874), S. 3. 

It has been declared in force in the Santhal Parganas by the Santhal Parganas 
Settlement Regulation (III of 1872), S. 3 and partially extended to Berar by the Berar 
Laws Act, 1941 (IV of 1941). _ 

It has been declared by notification under S. 3 (a) of the Scheduled Districts Ac , 

1874 (XIV of 1874), to be in force in the following Scheduled Districts, namely: - 
West Jalpaiguri. See Gaz. of Ind.. 1881, Pt. I. P- 74 * 

The Districts of Ilazaribagh, Lohardaga 
(now the Ranchi District, see Cal. Gaz. 

1899, Pt. I, p. 44), and Manbhum, and 
Pargana Dalbhum and the Kolhan in 
the District of Singbhum ... Ditto 


1881, Pt. L p. 504 


l-f K 

* iy 
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The Scheduled portion of the Mirzapur 
District . 

Jaunsar Bawar. 

The District of Lahaul . 

The Scheduled Districts of the C. P. 

The Scheduled Districts in Ganjam and 
Vizagapatam. 

Assam (except the North Lushai Hills)’. 

The Porahat Estate in the Singbhum 
District . 


[S 1-S 2 N 1] 695 


See Gaz. of Ind. 
Ditto 
Ditto 
Ditto 

Ditto 

Ditto 

Ditto 


1879, Pt. I, p. 383. 
1879, Pt. I, p. 382. 
1886, Pt. I, p. 301. 
1879, Pt. I, p. 771. 

1898, Pt. I, p. 870. 
1897, Pt. I, p. 299. 

1897, Pt.I.p. 1059. 


Kumaon and Garhwal. See Gaz. of Ind., 1876, Pt. I, p. 606. 

1 he Tarai of the Province of Agra . . Ditto 1876, Pt. I, p. 505 

a . AS to ^ he D ap P, lica tio n .pf this Act in cases under the Bombay and Madras Civil Courts 
Acts, see the Bombay Civil Courts Act, 1869 (XIV of 1869), S. 33, and the Madras Civil 

. 1 I Qr, p J f , I J J to enquiries into the 

ScouTSTotSs? 1 WrfBms.'ai (3, nS l North - West " n Provinces “ d Assai " 

Safe'S'l°9& S e 3 Fll'Si «"„ d d -&& 

J r i P Vi r a ya Pradesh by tbe Union Territories (Laws) Act, 1950 (XXX of 1950), 

o. o Liu-4-1950J. 

It has been extended to the States merged in or transferred to the State of— 

Bombay : see Bom. Act IV of 1950, S. 3 [30-3-1950]. 

Madhya Pradesh : see M. P. Act XII of 1950, S. 3 and Sch. II [3-4-1950]. 

Madras : see Mad Acts XXXV of 1949, S. 3 [1-1-1950]; XXII of 1957, S. 3 and Sch. 

Llo-12-iy57J. 

Punjab : see Punj. Acts V of 1950, S. 3 [15-4-1950]; XXIII of I960. 

[ ^L£ nS c r o ' d Servants (Inquiries) Act (1850) Amendment Act, 1897 (I of 

* 27'« X* , LcJ The words “territories under the Government of” were amitted by 
A-C.A O., 1948 [23-3-1948], [d] Substituted for “the East India Company”, by Act I of 

STATE AMENDMENT 

BIHAR 

In the preamble, omit the words “not removable from their appointments without the 
sanction of Government, and to make the same uniform throughout India”. 

— Bih. Act XXXIV of 1951, S. 2 [28-11-1951]. 

1, Repeal of Acts. [Repealed by the Repealing Act, 1870 (XIV of 1870), S. 1 and 

Sch., Part II.] 


2 . Articles of charge to be drawn out for public inquiry into conduct of 

certain public servants. 

Whenever the Government shall be of opinion that there are good grounds 
for making a formal and public inquiry into the truth of any imputation of 


Section 2—Note 1 

[1] As the law stands at present the only 
purpose for which an enquiry under the Act 
can be made is to help the Government tc 
come to a definite conclusion regarding the 
misbehaviour of a public servant and thus 
enable it to determine provisionally the 
punishment which should be imposed upon 
him prior to giving him a reasonable oppor¬ 
tunity of showing cause as is required under 
Art. 311 (2) of the Constitution. 1954 SC 375 
(378) [AIR V 41 C 91] : 1954 SCR 1150:1954 
Cri L Jour 993 * 1956 Pat 384 (395) [(S) AIR 
V 43 C 97] (DB). (An enquiry under the Act 
is not at all compulsory and it is quite open 
to the Government to adopt any other method 
if it so chooses. It is matter of convenience 
merely and nothing else.) 

[2] The Public Servants (Inquiries) Act, 
1850 is not a penal Act and its object is not 


to provide punishment for an officer guilty of 
misconduct. The Act merely provides for an 
inquiry into the conduct of a Government 
servant and the only thing that can be done 
as a consequence of the inquiry is the dis¬ 
missal or removal of the Government servant. 
The Act and the Prevention of Corruption 
Act lie in entirely different fields and there is 
no question of either Act being repealed pro 
tanto by the other. 1950 Punj 58 (70) [(S) AIR 
V 43 C 24] : ILR (1950) Punj 230 (DB). 

L3] The Public Servants Inquiries Act, 1850 
is an empowering Act and it vests the Gov¬ 
ernment with power to proceed against a 
Government servant who has been guilty of 
misconduct. The fact that it is not obligatory 
- on the Government to proceed against every 
Government servant against whom an impu¬ 
tation may be made is scarcely a violation of 
the provisions of Art. 14. There is no question 
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misbehaviour by any person in the service of a [the Government, not removable 
from his appointment without the sanction of the Government,] it b [may] cause 
the substance of the imputations to be drawn into distinct articles of charge, 
and b [may] order a formal and public inquiry to be made into the truth 
thereof. 

[a] Substituted for “the East India Company not removable from his office without the 
sanction of the same Government” by the Public Servants (Inquiries) Act (1850) Amend- 
ment Act, 1897 (I of 1897), S. 3. [b] Substituted for “shall” by A. O., 1937 [1-4-1937]. 

STATE AMENDMENT 

BIHAR 

In S. 2, omit the words “not removable from his appointment without the sanction of 
t he Government”. —Bih. Act XXXIV of 1951, S. 3 [28-11-1951], 


Section 2 — Note 1 (contd.) 
of any classification. To give such discretion 
to Government is not only lawful but essen¬ 
tial. There is therefore nothing in this Act 
which offends against the provisions of 
Art. 14. 1956 Punj 58 (70) [(S) AIR V 43 
C 24] : ILR (1956) Punj 236 (DB). 

[4] The Public Servants (Inquiries) Act is 
the Central Act and applies to these servants 
who are liable to dismissal with the sanction 
of the Government and the Rules made for 
subordinate services are those which are made 
for another class of people and this is a rea¬ 
sonable classification. Objection to the power 
of the Government to appoint any one they 
like for the purpose of the enquiry cannot 
also come under Art. 14. 1955 Punj 3 (4) [(S) 
AIR V 42 C 2]. 

[5] Members of the Indian Civil Service are 
not liable to be dismissed from their appoint¬ 
ment without the sanction of the Government 
under which they are serving and are not ex¬ 
cluded from the purview of the Public Ser¬ 
vants (Inquiries) Act, 1850. 

Rule 55 of the Civil Services (Classifica¬ 
tion, Control and Appeal) Rules means that 
an order of dismissal, removal or reduction 
in rank shall not be passed without an en¬ 
quiry either according to the procedure pres¬ 
cribed by the Public Servants (Inquiries) Act, 
1850, or the procedure prescribed by the Rule. 

The Rule does not mean that even if an en¬ 
quiry be held under the Public Servants ^(In¬ 
quiries) Act, 1850, before an order of dismissal 
or removal or reduction is passed against a 
member of the civil service, another enquiry 
expressly directed under R. 55 shall be made. 

By Art. 314, to civil servants appointed by 
the Secretary of State the same rights in disci¬ 
plinary matters as were available before the 
Constitution (including a right to enquiry 
under R. 55 of the Civil Services (Classifica¬ 
tion, Control and Appeal) Rules) are gua¬ 
ranteed. 

But the guarantee being one of an enquiry 
directed under one of the two alternative 
powers conferred either under the Public Ser¬ 
vants (Inquiries) Act or under R. 55 of the 
Civil Services (Classification, Control and 
Appeal) Rules, the exercise of authority under 
one of the two alternatives is not prima facie 
illegal. 

The procedure prescribed by Act 37 of 1850 
and the procedure to be followed under R. 55 
are in substance not materially different. 

No discrimination is practised merely be¬ 
cause resort is had to one of two alternative 


sources of authority, unless it is shown that 
the procedure adopted operated to the pre¬ 
judice of the public servant concerned. 

On a plea of inequality before the law, the 
enquiry held by the Enquiry Commissioner is 
not liable to be declared void because it was 
held in a manner though permissible in law, 
not in the manner, the public servant says it 

might have been held. 1960 S C 493 (497, 
498, 499, 500) [AIR V 47 C 84] : (1960) 2 
SCR 569 : ILR (1960) 1 Punj 824. 

[6] Public servant proceeded against under 
Appendix 24 of Punjab Civil Services Rules 
and not under Public Servants (Inquiries) 
Act — There is no contravention of Art. 14 of 
the Constitution. 1955 Punj 1 (3) [AIR V 42 
C 1J. 

[7] Civil Services (Classification, Control 
and Appeal) Rules, R. 55 — Rules have no 
statutory force. Procedure under Public Ser¬ 
vants (Inquiries) Act followed — Compliance 
with Civil Services (Classification, Control 
and Appeal) Rules, is not essential — Consti¬ 
tutional guarantee is satisfied. 1960 Pat 116 
(122) [AIR V 47 C 35! (DB). 

[8] Section 2 read with S. 23 makes it quite 
clear that a public inquiry into the conduct 
of an officer holding a particular post can be 
ordered only by the Government, Central or 
Provincial, which is clothed with the power 
of ordering his removal from the said post. 
Thus in the case of a civil servant emplo¬ 
yed under a State Government, the State 
Government which has power to appoint 
him to the post of Deputy Commissioner has 
power also to order his removal from the 
said post. It follows as a consequence that, 
in view of the provisions of S. 2, the State 
Government has full power to order an 
inquiry into charges brought against such 
civil servant although its power to award a 
punishment to him is strictly limited by the 
provisions of R. 52 of the Civil Services 
(Classification, Control and Appeal) Rules. 
Even assuming that the State Government 
had no power to order such an inquiry against 
a civil servant under the Act, such an irregu¬ 
larity entitles the public servant to claim 
that the entire proceedings should be quash¬ 
ed and that the order which is based on those 
proceedings should be set aside. The P r ® v J‘ 
sions of the Public Servants (Inquiries^ Ac , 
1850, or of R. 55 of the Civil Services (Classi¬ 
fication, Control and Appeal) Rules are tu y 
satisfied if the officer conducting the remov 
proceedings observes the fundamental ru 
of a fair and impartial trial even though 
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'Authorities to whom inquiry may be committed. Notice to accused 
to wMnWJT may be comm j tted either to the Court, Board or other authority 

wVlrf'* h A h c 0n ? n > lss ‘ 0 V, haU be ® ven to the person accused ten days at 

least before the beginning of the inquiry. y 

BIHAR STATE AMENDMENT 


In S. 3, omit the words “Court, Board or other” 


Section 2 — Note 1 (contd.) 
does not comply with the technical rules of 
evidence and procedure. Proceedings of this 
kind cannot be rendered void when they are 
conducted in accordance with the rules of 
natural justice and they cannot be set aside 
for non-compliance with the legal formalities 
unless the failure to observe the said forma¬ 
lities has brought about a miscarriage of 
justice. 1950 Punj 58 (61, 69) [ (S) AIR V 43 
C 241 : ILR (1956) Punj 230 (DB). 

[9] In an enquiry under the Act there is 
neither any question of investigating an 
offence in the sense of an act or omission 
punishable by law for the time being in force, 
nor is there any question of imposing punish¬ 
ment prescribed by the law which makes that 
act or omission an offence. 1954 S C 375 (379) 

[AIR V 41 C 91] : 1954 SCR 1150 : 1954 Cri L 
Jour 993. 

[10] Where an I. C. S. Officer is employed 
under the State Government, there is nothing 
in the Constitution which abrogates the 
authority of the State Government to direct 
an enquiry against him under S. 2 of the Act. 
AIR 1950 Punj 58, Affirmed. The special 
method of recruitment of the officer to the 
service does not warrant the view that the 
officer is not employed under the Govern¬ 
ment of the State, in connection with the 
affairs of which he was serving. 1960 S C 493 
(490) [AIR V 47 C 84j : (I960) 2 SCR 509 : 
ILR (I960) 1 Punj 824. 

[11] The foundation for ordering a formal 
and public inquiry is the Government’s satis¬ 
faction that there are sufficient grounds for 
making such an inquiry into the truth of any 
imputation of misconduct by a person in the 
service of the Government and not removable 
from office without their sanction. 1958 Ker 
374 (375) [AIR V 45 C 128] (DB). 

[12] Misconduct of a servant comprises 
positive acts and not mere neglects or failures. 
It differs from carelessness. Where the notifica¬ 
tion under the Act 11 of 1122 speaks of impu¬ 
tations not of misconduct but irregularity the 
notification is defective. This is not cured by 
reading the notification along with the 
charges framed since they do not form part 
of the notification and do not accompany it. 
1958 Ker 374 (375) [AIR V 45 C 128] (DB). 

[13] The provisions of the Criminal Pro¬ 
cedure Code relating to the misjoinder of 
charges do not apply to the Public Servants 
(Inquiries) Act ana the inquiry cannot be held 
to be bad merely on the ground that more 
than three charges were made the subject- 
matter of one inquiry. 1950 Punj 58 (71) [ (S) 
AIR V 43 C 24] : ILR (1950) Punj 230 (DB). 


Bill. Act XXXIV of 1951, S. 4 [28-11-1951]. 

[14] The expression “appointment” appear¬ 
ing in S. 2 has been used not in the sense of 
designation of a person to discharge the 
duties of a particular office but meaning only 
the office or post to which one is appointed. 
R is not synonymous with the expression 
‘service”. A person may be appointed to a 
service by the-Central Government but if he 
is employed under a State Government he 
may be appointed to a post by the State 
Government. 1956 Punj 58 (61) [ (S) AIR V 43 
C 24] : ILR (1956) Punj 236 (DB). 

[15] Paragraph 11 (b) (i) of Part D of the 
Second Schedule of the Constitution deals 
merely with the remuneration of Judges. 
There is nothing to preclude a Judge from 
undertaking an inquiry of a Public Servant 
under the Public Servants (Inquiries) Act, 
1850, at the request of a State Government 
and the inquiry does not become invalid 
merely because it was not undertaken at the 
request of the President. 1956 Punj 58 (70) 
[ (S) AIR V 43 C 24] : ILR (1956) Punj 230 
(DB). 


Section 3 — Note 1 

[1] Commissioners appointed under Act 
(XXXVII of 1850), to enquire into the conduct 
of a public servant, are ‘Court*, within mean¬ 
ing of S. 195, Criminal Procedure Code. 1931 
Lah 602 (663) [AIR V 18] : 12 Lah 391 : 32 
Cri L Jour 1252. 

[2] A Commissioner appointed under the 
Act does not constitute a Court within the 
meaing of the Contempt of Courts Act. 1956 
S C 66 (74) [ (S) AIR V 43 C 18] : 1955-2 SCB 
955 : 35 Pat 65 : 1956 Cri L Jour 150. (AIR 
1954 Pat 289, Reversed and AIR 1951 Punj 
49, Overruled.) 

[3] The fundamental rules have been fram¬ 
ed by the State of Assam in the exercise of 
the powers vesting in it under the Govern¬ 
ment of India Act. It has provided for the 
delegation of its powers for administrative 
efficiency and needs. The Public Servants 
(Enquiries) Act does not provide for any such 
delegation. But as the Government acting 
under the provisions of the Government of 
India Act could delegate its authority, there 
is no essential conflict between R. 0 of the 
Fundamental Rules and the provisions of the 
Public Servants (Inquiries) Act, 1850. It is 
true that the Act merely provides for an 
inquiry and report and not for final decision. 
But the Fundamental Rules which are com¬ 
plementary complete the picture in this 
respect by providing that the final decision 
may be given by any authority exercising' 
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4. Conduct of Government prosecution. 

When the Government shall think fit to conduct the prosecution, it shall 
nominate some person to conduct the same on its behalf. 

5. Charge by accuser to be written and verified. Penalty for false accusa¬ 

tion. Institution of inquiry by Government. 

When the charge shall be brought by an accuser, the Government shall 
require the accusation to be reduced to writing, and verified by the oath or 
solemn affirmation of the accuser ; and every person who shall wilfully and 
maliciously make any false accusation under this Act, upon such oath or 
affirmation, shall be liable to the penalties of perjury, but this enactment shall 
not be construed to prevent the Government from instituting any inquiry 

which it shall think fit, without such accusation on oath or solemn affirmation 
as aforesaid. 

6. Security from accuser left by Government to prosecute. 

Where the imputations shall have been made by an accuser, and the Govern- 
ment shall think fit to leave to him the conduct of the prosecution, the Govern¬ 
ment before appointing the commission shall require him to furnish reasonable 
security that he will attend and prosecute the charge thoroughly and effec¬ 
tually, and also will be forthcoming to answer any counter-charge or action 
which may be afterwards brought against him for malicious prosecution or 
perjury or subornation of perjury, as the case may be. 

*7. Power of Government to abandon prosecution and to allow accuser to 

continue it. 

_ an ^, subsequent stage of the proceedings, the Government may, if it think 
fit, abandon the prosecution, and in such case may, if it think fit, on the appli¬ 
cation of the accuser, allow him to continue the prosecution, if he is desirous 
of so doing, on his furnishing such security as is hereinbefore mentioned. 

‘Sfr* Powers of commissioners. Their protection. Service of their process. 

Powers of Court, etc., acting under commission. 

The commissioners shall have the same power of punishing contempts and 
obstructions to their proceedings, as is given to Civil and Criminal Courts by 
[the Code of Criminal Procedure, 1898,] and shall have the same powers for 
the summons of witnesses, and for compelling the production of documents, 
and for the discharge of their duty under the commission, and shall be entitled 
to the same protection as the Zila and City Judges, except that all process to 
cause the attendance of witnesses or other compulsory process, shall be served 
through and executed by the Zila or City Judge in whose jurisdiction the 
witness or other person resides, on whom the process is to be served, and if he 
resides within Calcutta, Madras or Bombay, then through the Supreme Court 
of Judicature 5 thereto. When the commission has been issued to a Court, or 
other person or persons having power to issue such process in the exercise of 

Section 3 Note 1 (contd.) enquiry but whether the person has been 

delegated powers. The Government when given the opportunities under Art. 311 (2) of 
framing the rules has given this power of the Constitution and that the enquiry is fair 

delegation to itself and in doing so it has not and unbiased. 1959 Andh-Pra 497 (502, 503) 
exceeded its rule making power. 1956 Assam [AIR V 46 C 143]. 

12 (14) [AIR V 43 C 8] : ILR (1955) 7 Assam - 

410 (DR). Section 8 — Note 1 

[4] Under S. 3 the authority to which a [1] A Commissioner appointed under the 
person accused is subordinate is also com- Public Servants (Inquiries) Act, 1850, does 
petent to make the enquiry and if rules are not constitute a Court within the meaning oi 
made pursuant to a statutory provision autho- the term as used in the Contempt of Courts 
rising that authority to hold enquiries it Act. 1956 S C 60 (72) [(S) AIR V 43 C 18] s 
would be perfectly competent for that autho- 1955-2 SCR 955 : 34 Pat 05 : 1950 Cri L 
rity to do so. The essential element in the Jour 150. (A I R 1954 Pat 289, Beversed; AIR 
awarding of penalties and punishment against 1951 Punj 49, Overruled.) 
public servants is not as to who conducts the - 
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their ordinary authority, they may also use all such power for the purposes of 
the commission. 

?XX, 1841”, by the Repealing and Amending Act, 1914 (X of 
1 9 14), S. 2 and Sch. [b] See the Indian High Courts Act, 1801 (24 & 25 Viet., c. 104), 
o. 11, which was repealed and re-enacted by the Government of India Act. 


BOMBAY 


STATE AMENDMENT 


In S. 8, for the word “Bombay” substitute “Greater Bombay”. 

— Bom. Act XVII of 1945, S. 9 and Sch. E. 

9. Penalty for disobedience to process. 

All persons disobeying any lawful process issued as aforesaid for the purposes 
of the commission shall be liable to the same penalties as if the same had issued 
originally from the Court or other authority through whom it is executed. 

10. Copy of charge and list to be furnished to accused. 

A copy of the articles of charge, and list of the documents and witnesses by 
which each charge is to be sustained, shall be delivered to the person accused, 
at least three days before the beginning of the inquiry, exclusive of the day of 
delivery and the first day of the inquiry. 


11. Procedure at beginning of inquiry. Non-appearance of accused and 
admission of charge. 

At the beginning of the inquiry the prosecutor shall exhibit the articles of 
charge to the commissioners, which shall be openly read, and the person 
accused shall thereupon be required to plead “guilty” or “not guilty” to each 
of them, which pleas shall be forthwith recorded with the articles of charge. 
If the person accused refuses, or without reasonable cause neglects, to appear 
to answer the charge either personally or by his counsel or agent, he shall be 
taken to admit the truth of the articles of charge. 


12 . Prosecutor’s right of address. 

The prosecutor shall then be entitled to address the commissioners in ex¬ 
planation of the articles of charge, and of the evidence by which they are to 
be proved : his address shall not be recorded. 

13 . Evidence for prosecution and examination of witnesses. Re-examination 
by prosecutor. 

The oral and documentary evidence for the prosecution shall then be ex¬ 
hibited ; the witnesses shall be examined by or on behalf of the prosecutor and 
may be cross-examined by or on behalf of the person accused. The prosecutor 
shall be entitled to re-examine the witnesses on any points on which they have 
been cross-examined, but not on any new matter, without leave of the commis¬ 
sioners, who also may put such questions as they think fit. 


14 . Power to admit or call for new evidence for prosecution. Accused’s 
right to adjournment. 

If it shall appear necessary before the close of the case for the prosecution, 
the commissioners may in their discretion allow the prosecutor to exhibit 
evidence not included in the list given to the person accused, or may them- 


Section 13 — Note 1 

[11 If a formal proof was waived and some 
of the documents were taken in evidence 
when their proper custody was proved, there 
was no such violation of the rules of evidence 
as would justify the Court to hold that the 
enquiry was not in conformity with the provi¬ 
sions of the Public Servants (Inquiries) Act, 
1850. 1950 Pat 384 (390) [(S) AIR V 43 C 97] 
(DB). 

[2] If a proper enquiry was instituted by 
-the Government under Act 37 of 1850 and if 


the Government servant was afforded oppor¬ 
tunity to defend himself by cross-examining 
the witnesses called against him and to exa¬ 
mine himself or any other witness and if he 
was also given reasonable opportunity to 
show cause against the punishment which is 
eventually determined on by the Government, 
the High Court cannot set aside the order of 
enquiry officer even if on the evidence a differ¬ 
ent conclusion is possible. 1900 Pat 110 (124) 
[AIR V 47 C 35] (DB). 
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selves call for new evidence ; and in such case the person accused shall hr 
entitled to have, if he demand it, an adjournment of the proceedings for three 
clear days, before tne exhibition of such new evidence exclusive of the dav of 
adjournment and of the day to which the proceedings are adjourned. 


5. Oe, Defence of accused. To be recorded only when written. 

When the case for the prosecution is closed, the person accused shall be 

required to make his defence orally or in writing, as he shall prefer. If made 

orally, it shall not be recorded; if made in writing, it shall be recorded after 

being openly read, and in that case a copy shall be given at the same time to 
the prosecutor. 


I. Evidence for defence and examination of witnesses. 

The evidence for the defence shall then be exhibited, and the witnesses 

examined, who shall be liable to cross-examination and re-examination and to 

examination by the commissioners according to the like rules as the witnesses 
for the prosecution. 


17. Examination of witnesses and evidence by prosecutor. [Repealed by the 
Repealing Act, 1876 (XII of 1876), S. 1 and Sch., Part I.) 

18* Notes of oral evidence. 

The commissioners or some person appointed by them shall take notes in 
nglisn or all oral evidence, which shall be read aloud to each witness by 
whom the same was given, and, if necessary, explained to him in the language 
m which it was given, and shall be recorded with the proceedings. 

19» Inquiry when closed with defence. Prosecutor when entitled to reply 
and give evidence. Accused not entitled to adjournment. 

If the person accused makes only an oral defence, and exhibits no evidence, 

* enc ^ with his defence; if he records a written defence, or 

exhibits evidence, the prosecutor shall be entitled to a general oral reply on 

whole case, and may also exhibit evidence to contradict any evidence 
exhibited for the defence, in which case the person accused shall not be 
entitled to any adjournment of the proceedings, although such new evidence 
were not included in the list furnished to him. 


Power to require amendment of charge and to adjourn. Reason for 
refusing adjournment to be recorded. 

When the commissioners shall be of opinion that the articles of charge or 
any of them are not drawn with sufficient clearness and precision, the com¬ 
missioners may, in their discretion, require the same to be amended, and may 
thereupon, on the application of the person accused, adjourn the inquiry for a 
reasonable time. The commissioners may also, if they think fit, adjourn the 
inquiry from time to time, on the application of either the prosecutor or the 
person accused on the ground of sickness or unavoidable absence of any wit¬ 
ness or other reasonable cause. When such application is made and refused, 

the commissioners shall record the application, and their reasons for refusing 
to comply with it. 


Section 16 — Note 1 

[1] None of the provisions of the Public 
Servants (Inquiries) Act, 1850, say anything 
as to whether the accused person can examine 
himself as a witness or not. There was nc 
violation of the provisions of the Public Ser¬ 
vants (Inquiries) Act, 1850, when the accused 
came and was examined as defence witness 
nor were the provisions of S. 5 of the Oaths 
Act violated in such a case. 1956 Pat 384 (396) 
f(S) AIR V 43 C 97] (DB). 


[2] There is nothing in the wording of S. 10 
to warrant such an assumption, that the in¬ 
quiry Commissioner is obliged to examine 
every item of evidence which the defence 
wishes to call. Every Court, tribunal or in¬ 
quiry officer has the discretion of disallowing 
irrelevant or unnecessary evidence. 1950 Punj 
58 (71) [(S) AIR V 43 C 24] : ILR (1950) Pun i 
236 (DB). iq 
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21. Report of commissioners’ proceedings. 

After the close of the inquiry the commissioners shall forthwith report to 
Government their proceedings under the commission, and shall send with the 
record thereof their opinion upon each of the articles of charge separately, 
with such observations as they think fit on the whole case. 


22* Power to call for further evidence or explanation. Inquiry into addi¬ 
tional articles of charge. Reference of report of special commissioners’ 
final orders. 

The Government, on consideration of the report of the commissioners, may 
order them to take further evidence, or give further explanation of their opin¬ 
ions. It may also order additional articles of charge to be framed, in which 
case the inquiry into the truth of such additional articles shall be made in the 
same manner as is herein directed with respect to the original charges. When 
special commissioners have been appointed, the Government may also, if it 
thinks fit, refer the report of the commissioners to the Court or other autho¬ 
rity to which the person accused is subordinate, for their opinion on the case; 
and will finally pass such orders thereon as appear just and consistent with its 
powers in such cases. • 

STATE AMENDMENT 

BIHAR 

(i) Section 22 shall be re-numbered as sub-sec. (1) thereof and in the said sub-section so 
re-numbered— 


(a) Omit the words “Court or other;” and 


(b) After the words “pass such orders thereon,” insert the words “or direct the autho¬ 
rity to which the person accused is subordinate to pass such orders thereon.” 

(ii) Add the following sub-sec. (2), namely :— 

“(2) Where the orders under sub-section (1) are passed by any authority other than 
the Government, the Government shall always have the power to review the orders and 
pass such other orders as appear to it to be just and proper.” 

—Bih. Act XXXIV of 1951, S. 5 [28-11-1951], 

a [23. Definition of Government. 


In this Act, “the Government” means the Central Government in the case 


Section 21 — Note 1 

[11 The Commissioner appointed under the 
Public Servants (Inquiries) Act (1850) does not 
constitute a Court within the meaning of the 
term as used in the Contempt of Courts Act. 
1956 S C 00 (72) [(S) AIR V 43 C 18] : 1955-2 
SCR 955 : 34 Pat 05 : 1950 Cri L Jour 150. 
(AIR 1954 Pat 289, Reversed; AIR 1951 Punj 
49, Overruled.) 

[2] The Fundamental Rules (Assam) have 
been framed by the State of Assam in the 
exercise of the powers vesting in it under the 
Government of India Act. It has provided for 
the delegation of its powers for administra¬ 
tive efficiency and needs. The Public Servants 
(Inquiries) Act does not provide for any such 
delegation. But as the Government acting 
under the provisions of the Government of 
India Act could delegate its authority there is 
no essential conflict between R. 0 of the 
Fundamental Rules and the provisions of the 
Public Servants (Inquiries) Act. 1950 Assam 
12 (14) LAIR V 43 C 8] : ILR (1955) 7 Assam 
410 (DB). 

[3] No one is allowed to be a judge in his 
own cause. The rule applies and has been 
asserted not only in the case of Courts of 
justice in the proper sense but also in the case 
of administrative tribunals who are required 
to act judicially. 1955 Pat 131 (132) [(S) AIR 
V 42 C 20] (DB). 


Section 22 — Note 1 

[1] It is apparent from S. 22 that the Com¬ 
mission is in the nature of an advisory body 
and not a Court or tribunal in the strict sense 
of the term and its report is not binding on 
the parties or even on the Government. It is 
open to the Government to direct the Com¬ 
mission to take further evidence or to ask 
for further explanation. It is more or less in 
the nature of an advisory body and the report 
of the Commission is intended for the Gov¬ 
ernment to make up its mind as to the action 
which it proposed to take. 1957 Assam 77 
(82; [(S) AIR V 44 C 19] : ILR (1958) 8 Assam 
91 (DB). 

[2] The Commissioner appointed under the 
Public Servants (Inquiries) Act, 1850, does 
not constitute a Court within the meaning of 
the term as used in the Contempt of Courts 
Act. 1956 S C 66 (72) [(S) AIR V 43 C 18] : 
1955-2 SCR 955 : 34 Pat 05 : 1950 Cri L 
Jour 150. (AIR 1954 Pat 289, Reversed; A I R 
1951 Punj 49, Overruled.) 

Section 23 — Note 1 

[1] Section 2 read with S. 23 makes it 
quite clear that a public inquiry into the con¬ 
duct of an officer holding a particular post 
can be ordered only by the Government, Cen¬ 
tral or Provincial, which is clothed with the 
power of ordering his removal from the said 
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of persons employed under that Government and the State Government in the 
case of persons employed under that Government.] 

[a] Substituted for the original section by A. O., 1937 [1-4-1937]. 

a 24. Saving of enactments as to dismissal of certain officers. Commission 

under Act for their trial. S10n 

Nothing in this Act shall be construed to repeal any Act or Regulation in 
force for the suspension or dismissal of Principal and other Sadr Amins or of 
Deputy Magistrates or Deputy Collectors, but a commission may be issued for 
the trial of any charge against any of the said officers, under this Act in anv 
case in which the Government shall think it expedient. ’ y 

[a] This section was repealed as to the Lower Provinces and North-Western Provinces 
of Bengal, by the Principal Sadr Amins Act, 1868 (XVI of 1808), S. 1 and Sch. 


2S. Saving of power of removal without inquiry under Act. 

Nothing in this Act shall be construed to affect the authority of Government 

tor suspending or removing any public servant for any cause without an in¬ 
quiry under this Act. 


BIHAR 


STATE AMENDMENT 


For section 25, substitute the following :— 

c 25. Saving of power of removal without inquiry under Act— Nothing in this Act shall 
be construed to affect the power of the Government or the authority to which the person 
accused is subordinate, to suspend or remove any public servant for any cause without an 
enquiry under this Act”—Bih. Act XXXIV of 1951, S. 6 [28-11-1951], 


[THE] PUBLIC SUITS VALIDATION ACT, 1932 

(ACT XI of 1932) 

[The Act printed here is as on 1-3-1961.] 

CONTENTS 

Sections 3. Restoration of certain dismissed 

1. Short title and extent. public suits. 

2. Validation of certain pending 4. Retrial of certain appeals relating 

public suits. to public suits. 


STATEMENT OF OBJECTS AND REASONS 


“Sections 91 and 92 of the Code of Civil 
Procedure, 1908, empower the Advocate- 
General to institute, or to give consent to the 
institution of, certain suits relating to public 
matters. In order to provide for provinces 
where there is no Advocate-General, or for 
remoter areas in the Presidencies, section 93 
of the Code provides that these powers of the 

Section 23 — Note 1 (contd.) 
post. Thus in the case of a Civil Servant em¬ 
ployed under a State Government the State 
Government which has power to appoint him 
to the post of Deputy Commissioner has 
power also to order his removal from the 
said post. 1956 Punj 58 (61, 62) [(S) AIR V 43 
C 24] : ILR (1956) Punj 236 (DB). 

[2] Where an I. C. S. Officer is employed 
under the State Government there is nothing 
in the Constitution which abrogates the autho¬ 
rity of the State Government to direct an en¬ 
quiry against him under S. 2. 1960 S C 493 
(496) [AIR V 47 G 84] : (1960) 2 S C R 569 : 
ILR (1960) 1 Punj 824. 


Section 25 — Note 1 

[1] Government servants governed and pro- 


Advocate-General may by exercised, with the 
previous sanction of the Local Government, 
by the Collector or by such officer as the 
Local Government may appoint in this behalf. 
Local Governments have taken the view that 
it is sufficient under this section for them to 
give previous sanction to the Collector, or to 
the special officer, generally, and not in res- 


tected by provisions of S. 96B, Government of 
India Act and the rules framed thereunder for 
punishments and removal from service—Such 
servants not coming within the scope of Pub¬ 
lic Servants Inquiries Act—'The stipulation in 
this Act that the absence of an enquiry under 
the provisions of this Act is no bar to the 
removal of a servant cannot constitute any 
reason as to why the absence of an enquiry 
under rules framed under S. 96B of Govern¬ 
ment of India Act should not be a bar to the 
removal. 1937 P C 31 (35) [AIR V 24] : 64 
Ind App 55 :1 L R (1937) Mad 532. {&- 
versing AIR 1934 Mad 516.) * 1937 P C 27 
(30) [AIR V 24] : 04 Ind App 40 : ILR (1937) 
Mad 517. (Reversing AIR 1934 Mad 516.) 

# • • . t. 
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pect of each particular suit. Their Lordships 
ot the Privy Council, however, have in a 
recent case held that the previous sanction of 
the Local Government must be recorded in 
respect of each particular suit. {Pram Narayan 
v. Earn Char an and others — An appeal from 
Allahabad [see A I R 1932 P C 51 (54).)] The 
result of this decision is that a large number 
of pending suits will be rendered subject to 


dismissal through no fault of plaintiffs. 

The Bill is intended to remove this hard- 
ship. It validates ail such suits now pending, 
and also provides for the retrial of all claims 
which may have been in the meantime dis¬ 
missed, whether in the Court of first instance 
or in the Court of appeal on the ground of 
the absence of the requisite sanction.” 

—Gaz. of Ind., 1932, Part V, page 135. 


ACT HOW AFFECTED 


BY SUBSEQUENT LEGISLATION 


—Adapted by A. L. O., 1950 ; 3 A. L. O. 
1956. 


—Extended to Berar by Act IV of 1941. 

—Extended in Madras by Mad. Act XXXV of 
1949. 


[THE] PUBLIC SUITS VALIDATION ACT, 1932 

(ACT XI OF 1932) a 

[bth April, 1932.] 

An Act to validate certain suits relating to public matters. 

WHEREAS it is expedient to validate certain suits relating to public matters 
which may be or have been held to be invalid by reason of the previous 
sanction of the Local Government in respect thereof not having been obtained 
as required by section 93 of the Code of Civil Procedure, 1908 ; It is hereby 
enacted as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1932 Pt. V, page 135. 

This Act has been extended to the States merged in the State of Madras : see Mad. 
Act XXXV of 1949, S. 3 and Schedule I [L-l-1950]. 

1# Short title and extent. 

(1) This Act may be called THE PUBLIC SUITS VALIDATION ACT, 1932. 

(2) It extends to all parts of a [India except the territories which, imme- 
• diately before the 1st November, 1956, were comprised in Part B States] to 

which sections 91, 92 and 93 of the Code of Civil Procedure, 1908, extend. 

[a] Substituted for “Part A States and Part C States’*, by 3 A. L. O., 1956 [w. r. e. f. 
1-11-1956]. Immediately before 1st November, 1956, the following were Part B States, 
namely, Hyderabad, Jammu and Kashmir, Madhya Bharat, Mysore, Pepsu, Rajasthan, 
Saurashtra and Travancore-Cochin. 

2* Validation of certain pending public suits. 

Where a suit relating to any of the public matters specified in sections 91 
and 92 of the Code of Civil Procedure, 1908, is pending at the commencement 
of this Act, the institution of such suit shall not be deemed to be invalid on 
the ground that the previous sanction of the A [State Government] in respect 
of such suit has not been obtained as required by section 93 of that Code. 

Explanation . — For the purposes of this section a suit pending at the com¬ 
mencement of this Act includes a suit in respect of which an appeal lies or is 
pending at the commencement of this Act. 

tion is applicable to the suit as it then was, 
the suit cannot be again dismissed but should 
be proceeded with, if S. 2 warrants the proce¬ 
dure. 1936 Cal 815 (816) [AIR V 23] (DB). (Ap¬ 
peal from decree dismissing suit for defect in 
consent of Collector under S. 93 open to the 
plaintiff at the time of the passing of the 
Act — Suit becomes pending suit within the 
meaning of S. 2 — Once suit is restored, the 
defect in consent for which the suit was ori¬ 
ginally dismissed cannot once again form 
the basis of dismissal after the restoration — 
The suit ought to be proceeded with on 
merits.) 


Section 1 — Note 1 

[1] One object of the Act is to validate 
suits pending at time of its enactment which 
would otherwise be invalid by reason of pre¬ 
vious sanction of Local Government not hav¬ 
ing been obtained, as required by S. 93, Civil 
P. C. 1933 Oudh 22 (24) [AIR V 20] : 8 Luck 
206 (DB). (It is not necessary for plaintiff to 
obtain any sanction of the Local Government 
during pendency of suit.) 


Section 2 — Note 1 

[1] Section 2 of the Act is already a part of 
the law of the land and if by its terms the sec- 
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3. Restoration of certain dismissed public suits. 

Where any suit relating to any such public matter has, after the 30th day 
of November, 1931, and before the commencement of this Act, been dismissed 
by a Court of first instance solely on the ground that the sanction of the 
A [State Government] in respect of such suit has not been obtained as required 
by section 93 of the Code of Civil Procedure, 1908, the Court shall, on appli¬ 
cation made within six months from the commencement of this Act, make an 
order setting aside its decree and shall proceed with the suit. 

4. Retrial of certain appeals relating to public suits. 

Where, in any appeal arising from a suit relating to any such public matter, 
a decree has been passed after the 30th day of November, 1931, and before the 
commencement of this Act, dismissing the appeal or dismissing the suit from 
which the appeal arose, solely on the ground that the previous sanction of the 
A [State Government] in respect of the suit had not been obtained as required 
by section 93 of the Code of Civil Procedure, 1908, the Appellate Court shall, 
on application made within six months from the commencement of this Act> 
make an order setting aside its decree and shall proceed with the appeal. 


[THE] PUBLIC WAKFS (EXTENSION OF LIMITATION) 

ACT, 1959 

(ACT XXIX of 1959) 

[The Act printed here is as on 1-3-1961.] 


CONTENTS 


Sections 

1. Short title and extent. 

2. Definition. 

3. Extension of period of limitation 


in certain cases for suits to 
recover possession of immovable 
property forming part of public 
wakfs. 

4. Repeal and saving. 


STATEMENT OF OBJECTS AND REASONS 


“Following the partition of the country in 
August, 1947, a number of wakf properties 
passed into unauthorised hands. Many of the 
mutwallis who were in charge of these proper¬ 
ties had migrated to Pakistan and the few 
who stayed behind could not for various 
reasons institute civil proceedings for the 
recovery of possession of these properties. 
The result is, that ever since the partition, a 
large number of these wakf properties has 
been in the possession of unauthorised occu¬ 
pants. Under the law as it stands at present, 
the title of the true owners would be exting¬ 
uished, if the properties are in adverse posses¬ 
sion for twelve years or more. It is, therefore, 
proposed to extend the period of limitation 
up to the 15th August, 1967, in respect of suits 
for the recovery of possession of any immov¬ 


able property forming part of a public wakf 
in any case where the dispossession has taken 
place at any time between the 15th August, 
1947 (the date of partition) and the 7th May, 
1954 (the date from which power to declare 
any property as evacuee property under the 
Administration of Evacuee Property Act, 1950, 
ceased). This would enable the Wakf Boards 
constituted under the Wafk Act and other 
interested persons to institute such suits. 

Since the period of limitation in some cases 
would expire in August, 1959 an Ordinance 
was promulgated for making the necessary 
alteration in the law of limitation. The pre¬ 
sent Bill seeks to replace the Ordinance by 
an Act of Parliament.” 

—Gaz of Ind., 1959, Extra., Pt. II-Section 2 r 
page 583. 


Section 3 — Note 1 


[1] Section 3 is concerned only with ques¬ 
tion of restoration by the trial Court of a 
suit which had been dismissed on the ground 
of defect in the sanction required under S. 93, 


Civil P. C. Once the suit is restored it has 
to be proceeded with in accordance with law* 

1936 Cal 815 (816] [AIR V 23] (DB). * 
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[THE] PUBLIC WAKFS (EXTENSION OF LIMITATION) 

ACT, 1959 

(ACT XXIX OF 1959) a 

[1st September, 1959.] 

An Act to extend the period of limitation in certain cases for suits to recover 
possession of immovable property forming part of public wakfs. 

BE it enacted by Parliament in the Tenth Year of the Republic of India as 
follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1959, Extra., Pt. II-Sec. 2, 
page 583. 

1. Short title and extent. 

(1) This Act may be called THE PUBLIC WAKFS (EXTENSION OF LIMITA¬ 
TION) ACT, 1959. 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 

2. Definition. 

In this Act, “public wakf” means the permanent dedication by a person 
professing Islam of any immovable property for any purpose recognised by 
Muslim Law as a public purpose of a pious, religious or charitable nature. 

3. Extension of period of limitation in certain cases for suits to recover 
possession of immovable property forming part of public wakfs. 

Where a person entitled to institute a suit of the description referred to in 
Article 142 or Article 144 of the First Schedule to the Indian Limitation Act, 
1908, for possession of any immovable property forming part of a public wakf or 
any interest therein has been dispossessed, or has discontinued the possession, 
at any time after the 14th day of August, 1947, and before the 7th day of May, 
1954, or, as the case may be, the possession of the defendant in such a suit has 
become adverse to such person at any time during the said period, then, notwith¬ 
standing anything contained in the said Act, the period of limitation in respect 
of such a suit shall extend up to the 15th day of August, 1967. 

Note :—See the Statement of Objects and Reasons given above. 

4. Repeal and saving. 

(1) The Public Wakfs (Extension of Limitation) Ordinance, 1959, is hereby 
repealed. 

(2) Notwithstanding such repeal, anything done or any action taken under 
the said Ordinance shall be deemed to have been done or taken under this Act 
as if this Act had commenced on the 20th day of July, 1959. 


[THE] PUNJAB LAWS ACT, 1872 

(ACT IV of 1872) 

[The Act printed here is as on 1-3-1961.] 

CONTENTS 


PREAMBLE 


Sections 

1. Short title. 

2. Local extent. 

Commencement. 

3. Enactments in force. 

4. [Repealed.] 

Civil Judicature 

5. Decisions in certain cases to be 

according to Native law. 


6. Decisions in cases not specially 

provided for. 

7. Local customs and mercantile 

usages when valid. 

Descent of jaghirs 

8. 8A to 8C. [Repealed.] 

Pre-emption 
9 to 20. [Repealed.] 

Decrees concerning land 
21. [Repealed.] 
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Sections 

Insolvency 

22 to 33. [Repealed.] 

Minors and the Court of Wards 
34 to 38. [Repealed.] 

Criminal Judicature 

39. Indian Penal Code to apply to 
offences committed previous to 
1st January, 1862. 

Saving of privileges conferred on 
certain Chiefs. 

39A. Power to establish a system of 
village-watchmen and municipal 
watchmen, and to make rules. 

39B. Obligation to assist watchmen 
and headmen. 

Person obstructing watchman or 
headman may be arrested with¬ 
out warrant. 

39C. Power to direct local taxation for 
payment of police enrolled under 
Act 5 of 1861. 

39D. Notice of taxes proposed to be 
levied. 

Objections to taxation. 

Procedure thereon. 

39E. Power to fix rates of tax. 

39F. Power to make rules for collec¬ 
tion of taxes. 

39 G. [Repealed.] 

Honorary police-officers 

40. State Government may confer 

powers of police-officer. 

Track law 

41. Trackers may call for assistance in 

carrying on tracks. 


42. Penalty for withholding assistance 

or conniving at offence or escape. 

Limit to fine. 

Appeal to High Court. 

Fine may be awarded to injured 
parties, and fee to tracker. 

Slaughter of kine 

43. Control of slaughter of kine and 

sale of beef. 

Armed men and foreign vagrants 

44. Control of entry into towns of 

bands of armed men. 

45. Powers of Magistrate of district 

as to foreign vagrants. 

46. Surveillance, etc., of band failing 

to comply with Magistrate’s 
order. 

Miscellaneous 

47. Crossing of streams on buoys or 

skins. 

48. Use of pasturage or natural pro¬ 

duct of Government land. 

49. [Repealed.] 

50. Power to make rules as to matters 

mentioned in sections 43 to 48. 
Existing Rules. 

50A. Conditions of validity of rules 
hereafter made under this Act. 

50B. Penalties for breach of such 
rules. 

51. Republication of rules and orders. 

52. [Repealed.] 

SCHEDULE I. — ENACTMENTS DE¬ 
CLARED TO BE IN FORCE. 

SCHEDULE II.— [Repealed.] 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


■Amended by Acts XV of 1875 ; XXIV of 
1881 ; IV of 1914. 

Amended in Punjab by Punj. JActs IV of 
1900; II of 1920. 

Adapted by A. O., 1937; A. C. A. O., 1948; 

A. L. O., 1950; 2 A. L. O., 1956. 

Extended in Punjab by Punj'. Acts V of 
1950; XVIII of 1958. 


Repealed and amended by Acts XII of 1878; 

XII of 1891; VII of 1895; XXVI of 1937. 
—Repealed in part by Acts I of 1878; VI of 
1878; X of 1879; IV of 1882; X of 1882; 
XVII of 1887; VIII of 1890; III of 1907; 
XVII of 1914; IV of 1922; XLII of 1953. 
Repealed in part in Punjab by Punj. Acts II 
of 1903; II of 1905; I of 1910 ; V of 1941. 


[THE] PUNJAB LAWS ACT, 1872 

(ACT IV OF 1872) a 

[28th March, 1872.] 

An Act for declaring which of certain rules, laios and regulations have 

the force of law in the Punjab and for other purposes. 

Preamble 

WHEREAS certain rules, laws and regulations, made heretofore for the 
Punjab, acquired the force of law under the provisions of section 25 of the 
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Indian Councils Act, 1861; and whereas it is expedient to declare which of the 
said rules, laws and regulations shall henceforth be in force in the Punjab, and 

to amend, consolidate or repeal others of the said rules, orders and regulations; 
It is hereby enacted as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1871, Pt. V, p. 387. 

This Act has been extended to the States merged in the State of Punjab : see Punj. 
Act V of 1950, S. 3, [15-4-1950], and to the territories transferred to the State of Punjab: 
see Punj. Act XVIII of 1958, S. 4 and Sch. I. [15-5-1958]. 

[b] That is, 24 & 25, Viet., c. 67. It has been repealed by the Government of India 
Act, 1915. 

1, Short title. 

This Act may be called THE PUNJAB LAWS ACT, 1872. 


2. Local extent. Commencement. 

It extends to the territories a [which immediately before the 1st November, 
1956, were comprised in the States of Punjab and Delhi],* 3 but not so as to alter 
the effect of any regulations made for any parts of the said territories under 
the c Statute 33 Viet, Ch. 3, section 1; and it shall come into force on the first 
day of June, 1872. 

[a] Substituted for “constituting the States of Punjab and Delhi,” by 2 A. L- O., 1956. 

[1-11-1956]. [b] The Act is now extended to the transferred territories, that is, Pepsu— 

See Punj. Act XVIII of 1858. [c] Repelled by the Government of India Act, 1919. 


3. Enactments in force. 

The Regulations, Acts and orders specified in the First Schedule hereto 
annexed are in force in the a [territories to which this Act extends] to the 
extent specified in the third column of the said Schedule. 

[a] Substituted for “States of Punjab and Delhi" by 2 A. L. O., 1956 [1-11-1956], 


4, Enactments repealed. [Repealed by the Second Repealing and Amending Act, 
1914 (XVII of 1914), S. 3 and Sch. II.] 

Civil Judicature 


ns. Decisions in certain cases to be according to Native law. 

In questions regarding succession, special property of females, betrothal, 
marriage, divorce, dower, adoption, guardianship, minority, bastardy, family 
relations, wills, legacies, gifts, partitions, or any religious usage or institution, 
the rule of decision shall be— 


(a) any custom applicable to the parties concerned, which is not contrary to 
justice, equity or good conscience, and has not been by this or any other 
enactment altered or abolished, and has not been declared to be void by 
any competent authority; 


Section 2 — Note 1 

% 

[1] The enforcement of the Punjab Laws 
Act, 1872 has not the effect of introducing 
Punjab Customary Laws into Himachal Pra¬ 
desh. 1955 N U C (Him Pra) 4304 [A I R 
V 42]. 


Section 5 — Note 1 

[1] In the Punjab the burden lies upon 
those who assert, that they are governed by 
custom to prove the fact and to establish 
the particular custom, and if such evidence 
is not available the parties are governed by 
their personal law. 1949 P C 70 (71) [AIR V 36 
C 27] : Pak L R (1949) Lah 821. 

[2] In questions regarding succession and 
certain other matters the law in Punjab is 
contained in S. 5 of the Punjab Laws Act. 
Reading els. (b) and (a) of that section toge¬ 
ther the position is that where the parties 


are Hindus the Hindu Law will apply in the 
first instance and whosoever asserts a custom 
at variance with the Hindu Law shall have 
to prove it though the quantum of proof 
required in support of a general and well 
established custom may be small while in 
cases of special customs the quantum may be 
larger. 1961 S C 1374 (1376) [A RR V 48 
C 257]. 

[3] When either party to a suit sets up 
custom as a rule of decision it lies upon him 
to prove the custom which he seeks to apply. 
If he fails to do so, S. 5 (b) applies and the 
rule of decision must be the- personal law of 
the parties subject to other provisions of the 
clause. 1959S C 1041 (1049) [AIR V 46 C 139]: 
1959 Supp. 2 SCR 781 : ILR (1959) Punj 1735. 

[4] Per Cornelius J . — Arya Samajists are 
Hindus, and therefore, if no custom be plead¬ 
ed, the rule of decision in relation to a mar- 
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(b) the Muhammadan law, in cases where the parties are Muhammadans and 
the Hindu law, in cases where the parties are Hindus, except in so far as 
such law has been altered or abolished by legislative enactment, or is 
opposed to the provisions of this Act, or has been modified by any such 
custom as is above referred to.] 

[a] Substituted for the original S. 5, by the Punjab Laws (Amendment) Act, 1878 (XII of 
1878), S. 1. 

The provisions of this section have been revealed in so far as they are inconsistent 
with those of the Muslim Personal Law (Shariat) Application Act, 1937 (XXVI of 1937), 
see S. 3 of that Act. 

G. Decisions in cases not specially provided for. 

In cases not otherwise specially provided for, the Judges shall decide accord¬ 
ing to justice, equity and good conscience. 

Local customs and mercantile usages when valid. 

All local customs and mercantile 'usages shall be regarded as valid, unless 
they are contrary to justice, equity or good conscience, or have, before the 
passing of this Act, been declared to be void by any competent authority. 

Descent of jaghirs 

S, 8A to SC. [These sections and the heading '‘Descent of Jaghirs ” were repealed 

by the Punjab Jaghirs Act, 1941 (Pun]. V of 1941), S. 13.] 

Pre-emption 

9 to 20. [Repealed by the Punjab Pre-emption Act, 1905 (Punj. Act II of 1905), 

S. 2 (l).] 

Decrees concerning land 

21. Copy of decrees affecting land to be forwarded to Deputy Commissioner. 

[Repealed by the Punjab Land Revenue Act, 1887 (XVII of 1887).] 

Insolvency 

22 to 32. [Repealed by the Provincial Insolvency Act, 1907 (III of 1907).] 

33. Saving of previous insolvency proceedings. [ Repealed by the Amending Act, 

1891 (XII of 1891).] 

Minors and the Court of Wards 

34 to 38. [Repealed by the Punjab Court of Wards Act, 1903 (Punj. Act II of 

1903), S. 2 (1).] 


39. Indian Penal Code to apply to offences committed previous to 1st Janu¬ 
ary, 1862. 

The provisions of the Indian Penal Code, with the exception of Chapter VI. 
shall be applicable to all offences committed before first January, 1862, in 


Section 5 — Note 1 (contd.) 
riage or divorce where both parties are Arya 
Samajists must be the Hindu law. If one of 
such parties is converted to Christianity, the 
marriage-bond between the parties will not 
in any way be affected and will retain all the 
characteristics of a Hindu marriage unless 
there shall follow upon the conversion of 
one party repudiation or desertion by the 
other, and unless consequential legal pro¬ 
ceedings are taken and a decree is made as 
provided by the Native Converts 5 Marriage 
Dissolution Act, 1866. 1948 Lah 129 (132) 
[AIR V 35 C 44] : ILR (1947) Lah 621 (FB). 

[5] Per Cornelius J .—In the case of a Hindu 
marriage in the Vedic form performed accord¬ 
ing to the Arya Samajic rites, the provi¬ 
sions of S. 5, Punjab Laws Act, prevail as 
against the Divorce Act and a decree for nul¬ 
lity in respect of the marriage cannot be 


granted by the High Court under the pro¬ 
visions of the Divorce Act but can only be 
granted by the Courts administering the 
Hindu law, i.e., the ordinary civil courts, 
while a decree for dissolution may be grant¬ 
ed either by these Courts or by a Court acting 

under Native Converts’ Marriage Dissolution 

Act, 1866. 1948 Lah 129 (135) [A I R V o5 
C 44] : ILR (1947) Lah 621 (FB). 


Section 6 — Note 1 

[1] There is ample authority under the 

:t that in the absence of any law, usage or 

stom to the contrary, the P“ nc i p 
lap. V of the Act are applicable to leases 

r agricultural purposes as ru es of justi ^ 

uity and good conscience. 1952 runj 

3) LAIR V 39]. 
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territory which was, at the time of the 
the A [State Government] of the Punjab : 


commission of such offence, subject to 


Saving of privileges conferred on certain Chiefs. 

Provided that nothing contained in this section shall affecttany privilege con¬ 
ferred on certain Chiefs in the Punjab by the A [Central Government], or by the 
Board of Administration for the affairs of the Punjab, nor any indemnity or 
pardon granted by competent authority. 


[39A. Power to establish system of village-watchmen and municipal- 
watchmen, and to make rules. 

, , , • ^ may establish a system of village-w.atchmen or 

municipal watchmen in any part of the territories under its administration, and 
in furtherance of this object may, from time to time, make rules to provide for 
tthe following matters:— 

(a) the definition of the limits of watchmen’s beats ; 

(b) the determination of the several grades of watchmen, and the number of 
each grade to be appointed to each beat; 

(c) the appointment, suspension, dismissal and resignation of watchmen of 
each grade; 

(d) the equipment and discipline of, and the control and supervision over, 
such watchmen; 

(e) the conferring upon them, and the exercise by them, of any powers and 

the enjoyment by them of any protection or privilege, which may be 
exercised and enjoyed by a police-officer under any law for the time 
being in force ; 

■(f) the performance by them of such duties relating to police, sanitation or 
statistics, or for the benefit of the village communities or municipalities 
within their respective beats, as the A [State Government] thinks fit; 

(g) the exercise of authority over, and the rendering of aid to, such watchmen 

by headmen of the villages or members of the Municipal Committees 
of the towns comprised in their respective beats ; 

(h) the performance, by the headmen of villages comprised in the beat of 
any watchmen, of any of the duties of a village-watchman in aid of, or 
substitution for, such watchman ; 

(i) the exercise, by such village-headmen for the purposes referred to in 

clauses (g) and (h), or by members of Municipal Committees for the pur¬ 
poses referred to in clause (g) of this section, of any of the powers, and 
the enjoyment by such headmen or members of any privilege or protec¬ 
tion, of a village-watchman, or a municipal watchman, as the case 
may be ; 

i (j) the determination of the rate at which, and the mode in which, watch¬ 
men shall be paid, and, in the case of village-watchmen, of the mode in 
which their pay, the expenses of their equipment, and other charges 
connected with the village-watchman-system shall be provided for, 
whether out of cesses or funds already leviable or available in the 
villages comprised in the beat, or by a special tax in money or kind to 
be imposed on any class of persons residing or owning property in, or 
resorting to, such villages, or partly in one of these ways and partly in 
the other; 

(1c) the collection with or without the aid of the village-headmen, and by 
any process available for the realisation of the land-revenue, of any tax 
imposed under clause (j) of this section, and the application of, and the 
mode of accounting for, the same; and generally for 

(l) the efficient working of the system of village-watchmen or municipal 
watchmen : 


tVol. 13.] 2 A.M. 39. 
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Provided— 

first, that the rules to be made regarding the appointment of village-watch¬ 
men shall allow to the headmen of the villages comprised in the beat to 
which such a watchman is to be appointed a power i f nomination to be 
exercised in such manner and subject to such reasonable conditions as 
may be prescribed by such rules ; 

secondly, that the rules to be made under clause (j) of this section with regard 
to village watchmen shall include provisions for recording and securing 

due consideration of the views and opinions on the matters therein refer- 
ed to of the headmen of the villages comprised in each beat. 

[a] Sections 39A and 39B were substituted for the former Ss. 39A and 39B, by the Punjab 
Laws ^ Amendment) Act, 1881 (XXIV of 1881), S. 2. 

Obligation to assist watchmen and headmen. 

Every person is bound to render to a village-watchman, or municipal watch¬ 
man, or village headman discharging the duties of a police-officer under the- 
rules made hereunder, all the assistance which he is bound to render to a 
police-officer. 

Person obstructing watchman or headman may be arrested without warrant. 

Any person who obstructs such watchman or headman in the discharge of 
such duties maybe arrested without warrant by a police-officer or by any 
watchman or village-headman empowered in this behalf by the State Govern¬ 
ment.] 

La] See Foot-note (a) under S. 39A. 

a [39C. Power to direct local taxation for payment of police enrolled under 
Act 5 of 1861. 

Whenever it seems to the A [State Government] expedient that the duties of 
watch-and-ward and other internal police service of any town or village not 
comprised within the limits of a municipality or within the limits of a village- 
watchman’s beat as defined under the power conferred by section 39 \ should 
be performed by police-officers enrolled under b Act V of 1861, the A [State 
Government] may direct that the said service shall be so performed, and may 
also r [ <> 0 e ] direct that the charges for the time being fixed by such Govern¬ 

ment on account of such service shall be defrayed by taxes to be levied in such 

town or village. 

Tal Sections 39C to 39G were inserted by the Punjab Laws Amendment Act J w j 
of 1875), S. 2. [b] The Police Act. [c] The words “subject to the control oi l 
Governor-General in Council” were omitted by A. O., 1937 Ll-4-1937]. 


a 39D. Notice of taxes proposed to be levied. 

When the A [State Government] has, under section 39 C, directed that taxes 

shall be levied in any town or village, the Deputy Commissioner may from 
time to time issue a public notice in such town or village explaining the nature 

of the taxes he proposes to levy. 

Objections to taxation. 

Any inhabitant of such town or village objecting to the taxation thus pro¬ 
posed may, within fifteen days from the publication of such notice, send hi 

objection in writing to the Deputy Commissioner. 


Procedure thereon. . .. 

After the expiry of fifteen days from the publication of the notice, tn 

Deputy Commissioner may submit for the information of the [State Cover- 

ment] a report of the proposal made by him. Such report shall contain sp 

mention of the objections (if any) urged to his proposal and his opinion on sue 


objections. 

No such tax shall be levied until it 

the A [State Government]. 

[a] See Foot-note (a) under S. 39C. 
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a 39F . Power to fix rates of tax. 

When any such tax has been so approved by the A [State Government], the 
Peputy Commissioner may from time to time, subject to such rules consistent 
with this Act as the A [State Government] may from time to time prescribe, 
determine the rates at which it is to be levied. 

[a] S «0 Foot-note (a) under S. 39C. 


a 39F. Power to make rules for collection of taxes. 

The A [State Government] may from time to time make rules to provide for 
the collection of such taxes by any process available for the realisation of the 
land-revenue and to regulate the application and mode of accounting for the 
same. | 

[a] See toot-note (a) under S. 39C. \ 

r 

39G. Validation clause. [ Repealed by the Amending Act, 1891 (XII of 1891).]] 

Honorary police-officers 


40. State Government may confer powers of police-officer. 

The A [State Government] may, if it thinks fit, confer on any person any of 
the powers which may be exercised by a police officer under any Act for the 
time being in force, a [and may withdraw any powers so conferred]. 

[a] Inserted, by the Punjab Laws (Amendment) Act, 1878 (XII of 1878), S. 5. 

Track law 


41* Trackers may call for assistance in carrying on tracks. 

When an offence is, has been, or may reasonably be supposed to have been 
committed, and the tracks of the persons who may reasonably be supposed to 
have committed such offence, or of any animal or other property reasonably 
supposed to be connected with such offence, are followed to a spot within the 
immediate vicinity of a village, the person following such tracks may call upon 
any head-man or village-watchman in such village to assist in carrying on the 
tracks. 


42. Penalty for witholding assistance or conniving at offence or escape. 

Limit to fine. 

If such headman or watchman do not forthwith give such assistance, or if 
the inhabitants of such village do not afford full opportunity for search in their 
houses for the offenders, or, if from the circumstances of the case, there shall 
appear good reason to believe that the inhabitants of such village, or any of 
them were conniving at the offence or at the escape of the offenders, and such 
offenders cannot be traced beyond the village, the Magistrate of the district 
may, with the previous sanction of the Commissioner of the Division inflict a 
fine upon such village not exceeding five hundred rupees, except in the case of 
stolen property over five hundred rupees in value, in which case the fine shall 
not exceed the value of such property. 


Appeal to High Court. 

An appeal against all convictions under this section shall lie to the “[High 
Court] of Punjab. 

Fine may be awarded to injured parties, and fee to tracker. 

The Magistrate may direct that the fine imposed under this section or any 
part thereof shall be awarded to any persons injured by such offence in com¬ 
pensation for such injury; and, in the case of stolen property recovered through 
the agency of a tracker, may direct that such property be not restored to its 
owner until he has paid to such tracker such fee, not exceeding one-fourth 
part of the value of tnd stolen property, as the said Magistrate seems fit. 

[a] Substituted for ‘'Chief Court” by A. C. A. O., 1948 [23-3-1948]. 
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Slaughter of kine 

43. Control of slaughter of kine and sale of beef. 

The slaughter of kine and the sale of beef shall not take place except 

a [* * °] subject to rules to be from time to time, either generally or in any 

particular instance, prescribed by the A [State Government]. 

[a] The words “with the consent and” were omitted by the Punjab Laws (Amendment) 
Act, 1878 (XII of 1878), S. 6. 

Armed men and foreign vagrants 

44. Control of entry into towns of bands of armed men. 

No band of armed men shall enter into any city or town, except “[* * *] 
subject to rules to be from time to time, either generally or in any particular 
instance, prescribed by the A [State Government.] 

[a] The words “with the consent and” were omitted by the Punjab Laws (Amendment) 
Act, 1878 (XII of 1878), S. 0. 

45. Powers of Magistrate of district as to foreign vagrants. 

The Magistrate of the district may, if he considers that any band of foreign 
vagrants is likely to occasion a breach of the peace or to commit any offence 
under the Indian Penal Code, prohibit such band from entering his district; or, 
if they are already in his district, may require them within a given time to 
leave it. 

443. Surveillance, etc., of band failing to comply with Magistrate’s order. 

If any such band fail to comply with the orders of the said Magistrate 
within the prescribed period, he shall report the matter to the A [State Govern¬ 
ment], and the A [State Government] may give such directions for the surveil¬ 
lance, control or deportation of such band as to it seems fit. 

Miscellaneous 


47. Crossing of streams on buoys or skins. 

No person shall cross any river or stream on a buoy or inflated skin, nor shall 
have in his possession or custody any buoy or skin for the purpose of being 
used in crossing any river or stream, except “[* * *] subject to rules to be 

from time to time, either generally or in any particular instance, prescribed by 
the A [State Government]. 

[a] The words “with the consent and” were omitted by the Punjab Laws (Amendment) 

Act, 1878 (XII of 1878), S. 6. 


48. Use of pasturage or natural product of Government land. 

No person shall make use of the pasturage or other natural product of any 
land being the property of the A [Government], except with the consent and 
subject to rules to be from time to time, either generally or in any particular 
instance, prescribed by “[the Government concerned], 

[a] Substituted for “the Government for whose purposes the land is vested in His 
Majesty” by A. L. O., 1950 [20-1-1950]. 

49. Growing, selling or keeping opium. [ Repealed by the Opium Act, 1878 (I 
of 1878), S. 2 and Sch.J 


a [SO. Power to make rules as to matters mentioned in sections 43 to 48. 

The A [State Government] may from time to time make rules as to the matters 
mentioned in b [sections 43 to 48] inclusive. _ 


Section 43 

[1] The prohibition in S. 43 of the Punjab 
Laws Act against the slaughter of cows, ex¬ 
cept subject to the rules prescribed by the 
Local Government, applies to the slaughter of 
cows for religious purposes; the prohibition 
is absolute and extends to the whole pro¬ 
vince, and therefore the slaughter of gows 


- Note 1 

even in a village to which the rules under 
the Act have not been extended would be ille¬ 
gal. Section 43 would not, however, apply u 
the beef is taken not for sale but for use y 
the owner or owners of the sl a ugnterecl an - 

mal. (’47) 48 Cri L Jour 522 (527) (DB) (Lah). 
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Existing rules. 

All existing rules upon such matters, which might have been made under 
this section had it been in force, shall be deemed to have been made hereunder. 

[a] Sections 50, 50A and 50B were substituted for original section 50 by the Punjab Laws 
Amendment Act, 1875 (XV of 1875), S. 3. fb] Substituted for “sections forty-three to 
forty-nine” by the Amending Act, 1891 (XII of 1891), S. 2 and Sch. II. 

SOA. Conditions of validity of rules hereafter made under this Act. 

“[Rules made under this Act shall not be valid unless] :— 

(a) they are consistent with the laws for the time being in force in the b [the 
territories to which this Act extends] ; 

(b) they are published in the Official Gazette ; 

0 [* ****** *] 

[a] Substituted for “All rules hereafter made by the Local Government under any power 
conferred by this Act shall be subject to the control oi the Governor General in Council 
and no such rules shall be valid unless”, by A. O., 1937 [1-4-1937], [b] .Substituted for 
“States of Punjab and Delhi,” by 2 A. L. O., 1956 [1-11-1956], [c] Clause (c) was 
omitted by the Decentralization Act, 1914 (IV of 1914). 

50B. Penalties for breach of such rules. 

The A [State Government] may, in making any rule under any of the powers 
conferred by this Act, attach to the breach of it, in addition to any other 
consequences that would ensue from such breach, a punishment on conviction 
before a Magistrate not exceeding six months’ imprisonment, or three hundred 
rupees fine, or both.] 

*[51. Republication of rules and orders. 

All rules which the A [State Government] is empowered to issue under this 
Act, and all circulars issued by the b [High Court] of Punjab, shall be republished 
from time to time by the A [State Government], and upon such republication, 
shall be arranged in the order of their subject-matter, and all such alterations 
or amendments as may have been made since the last preceding publication 
thereof, or may have become necessary or advisable, shall be embodied 
therewith, and upon such republication all such rules and circulars previously 

issued shall be repealed.] 

[a] Substituted for the original S. 51. by the Punjab Laws (Amendment) Act, 1910 (Punjab 

I of 1910). [b] Substituted for “Chief Court” by A. C. A. O., 1948 [23-3-1948]. 

52. Recovery of advances made by Government. [Repealed by the Northern 

India Takkavi Act, 1879 (X of 1879).] 


“SCHEDULE I 

ENACTMENTS DECLARED TO BE IN FORCE 


Explanation .—This schedule does not refer to 
applicable to the Punjab, or which has been 
competent authority. 


any Act which is in its terms 
extended to the Punjab by 


No. and year 
bReg. I of 1798 


C [* 

b Reg. 

1800 


* 

XVII 


M • 


Title 

. A Regulation to prevent Fraud and Injustice 
in Conditional Sales of Land under Deeds 
of bai-bii-wuffa, or other Deeds of the same 
nature. 

* * • * * * a 

of A Regulation for extending to the State of 
Benares the Rates of Interest on future Loans 
and Provisions relative thereto, contained in 
Regulation XV, 1793; also for a general 
extension of the Period fixed by Regula¬ 
tions I, 1798, and XXXIV, 1803, for the 
redemption of Mortgages and Conditional 


Extent to which the 
enactment is in force 

The whole, except such 
parts as relate to 
interest. 


* * 

Sections 7 and 8. 


*] 
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No. and year 


Title 


Extent to which the 
enactment is in force 



d[* * 

Keg. XI of 1825 


* 


Sales of Land, under Deeds of bai-bil-wuffa 

Kutcubaleb. or other similar designation. 

* * * * 


* 


a 


[* 




A Regulation for declaring the Rules to be 
observed in determining Claims to Lands 
gained by alluvion or by dereliction of a 
river or the sea. 


* * 
The whole. 


*] 




s'y 


* 


Rules for the conservancy of Forests and 
Jungles in the Hill Districts of the Punjab 
Territories, sanctioned by the Governor 
General in Council in letter of the Secretary 
to the Government of India, No- 1789, 21st 
May 1855. 


* * 

The whole. 


*] 


w A* so 1 muc1 ' of Act IV of 1872 as related to Bengal Regulations V of 1817 and XX of 

vtti 1 ™ C n tS X1 7 of 1858 and XVI1 of 1861 was repealed by Acts VI of 1878, X of 1882, 
ylll or 1890 and XII of 1891, respectively, the references to those Regulations and 

Acts m this Schedule are omitted . [bj So much of Act IV of 1872 as relates to Bengal 

Regulation I of 1798 and XVII of 1806 will be repealed when the Transfer of Property 

Act, 1882 (IV of 1882) is extended to the Punjab. S*e the Transfer of Property Act, 1882 

rT S * ^ anc * ^ch. M So mu ch of the First Schedule as relates to Bengal 
State Offences Regulation, 1804 (X of 1804), was repe ded by Act IV of 1922. [d] Entry 

re ating to Bengal Regulation III of 1818 was omitted by Act XLII of 1953, S. 4 and 
Sell III. 

SCHEDULE II. Enactments Repealed. [Repealed by the Second Repealing and 
Amending Act , 1914 (XVII of 1914).] 


[THE] PUNJAB LAWS (AMENDMENT) ACT, 1878 

(ACT XII of 1878) 

[The Act printed here is as on 1-3-1961] 

CONTENTS 

Sections 

1 to 6. [Repealed.] 

7. Penalty for breach of rules 

under Act IV of 1872. 

8 . [Repealed.] 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION: 

“ Al ?™ ded and repealed dn part by Act I of —Repealed in part by Acts X of 1879; XII of 
i9U3 - 1891; I of 1938. 

^ , , . _ ... —Repealed in part by Punj, Acts II of 1903 ; 

—Extended in Punjab by Punj. Act V of 1950. II of 1905. 

[THE] PUNJAB LAWS (AMENDMENT) ACT, 1878 

(ACT XII OF I878) a 

[28th March, 1878.] 

An Act for the further amendment of the Punjab Laws Act, 1872. 
Preamble 

For the purpose of further amending the Punjab Laws Act, 1872; It is 
hereby enacted as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind.,1877, Pt. V, p. 489. 

Short title was given by the Amending Act, 1903 (I of 1903). 

This Act has been extended to the States merged in the State of Punjab by Act V of 
1950, S. 3 and Sch. I [15-4-1950]. 

a l to 6. [Sections 1 and 5 were repealed by Act I of 1938 ; S. 2 by the Punjab Act 

II of 1905; Ss. 3 and 4 by the Punjab Act II of 1903; and S. 6 by Act 
XII of 1891.] 
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*7* Penalty for breach of rules under Act 4 of 1872- 

s Whoever breaks any rule made by the A [State Government] under the a same 
Act shall be punished with imprisonment for a term which may extend to six 
months, or with fine which may extend to fifty rupees, or with both. b [* * *] 

[a] That is the Punjab Laws Act, 1872 (IV of 1872). [b] The second sentence of S. 7 
was omitted by the Amending Act, 1891 (XII of 1891), S. 2 and Sch. I. 

Note :—Section 50B of the Punjab Laws Act (IV of 1872) reads : “The State Government 
may, in making any rule under any of the powers conferred by this Act, attach to the 
breach of it, in addition to any other consequences that would ensue from such breach, a 
punishment on conviction before a Magistrate not exceeding six months’ imprisonment, 
or three hundred rupees fine or both.” 

Section 50A of Act IV of 1872 reads: “Rules made under this Act shall not be valid 
unless:— 

(a) they are consistent with the laws for the time being in force in the territories to 
which this Act extends; 

(b) they are published in the Official Cazette;” 

s. Recovery of advances made by Government. [Repealedby the Amending Act, 

1903 (I of 1903), S. 4 and Sch. III.] 


[THE INDIAN] RAILWAY BOARD ACT, 1905 

(ACT IV of 1905) 

[The Act printed here is as on 15-3-1961] 

CONTENTS 


Sections 

r 1. Short title and construction. 

2. Investment of Railway Board with 
powers under Indian Railways 
Act, 1890. 


3. Mode of 

cations 

Board. 

4. [Repealed.] 


signifying 
from the 


commum- 

Railway 


r “The object of this Bill is to provide for 
investing the Railway Board which has re- 


r JL A1U Vl/jVVW w*. ~ --£- *_- 

investing the Railway Board which has re¬ 
cently been constituted with (1) the powers 
and functions of the Governor-General in 
Council under the Indian Railways Act, 1890 
(IX of 1890), which can, as that Act stands, 
be delegated only to Local Governments, and 
(2) the power to make general rules as to 
Government railways, which can, as S. 47 of 
the Act stands, be exercised only by an officer 
to be appointed by;the Governor-General in 


STATEMENT OF OBJECTS AND REASONS 

Bill is to provide for Council in this behalf, and not by a Board. 

Board which has re- This object is secured by cl. 2 of the Bill. 
1 with (1) the powers Clauses 1 and 3 are formal. The former de- 

Governor-General in dares that the proposed Act shall be read 

m Railways Act, 1890 with and taken as part of the Indian Railways 
an, as that Act stands, Act 1890 and the latter following Ss 139 
acal Governments, and and 144 (2) of the Indian Railways Act, 189 , 
e general rules as to prescribes the mode in which communica- 
which can, as S. 47 of tions from the Railway Board are to be 

:ised only by an officer signified.” . lfl 

a Governor-General in — Gaz. of Ind., 190o, Part. V, page 16. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Adapted by A. O., 1937; A. C. A. O., 1948; 

—Extended by Acts LIX of 1949; XXX of 1950. 

—Extended to Berar by Act IV of 1941. 


[THE INDIAN] RAILWAY BOARD ACT, 1905 

(ACT IV OF 1905) a 

[22nd March, 1905.] 

An Act to provide for investing the Railway Board with certain powers or 

functions under the Indian Railways Act, 1890. 

WHEREAS a Railway Board has been constituted for controlling the adminis¬ 
tration of railways in India, and it is expedient to provide for investing such 
-Board with certain powers or functions under the Indian Railways Act, 1890 ; 

It is hereby enacted as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1905, Pt. V, p. 10. 

This Act has been extended to Berar by the Berar Laws Act, 1941 (IV of 1941) and 
: has been declared to be in force in the Sonthal Parganas by notification under S. 3 (3) 

(a) of the Sonthal Parganas Settlement Regulation (III of 1872), see Calcutta Gazette, 
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1930) P S'3 and Sch and “ th ® Angul District by the Angul Laws Regulation, 1930 (V oF 
Cl , ^/r as a ! so keen extenc ^ e d to the new Provinces and merged States bv the Mprtro4 

States (Laws) Act 1949 (LIX of 1949), S. 3 [1-1-1950] and to the sSesnf 
S 3 fie 4 n ?950] dhya Pradesh by the Union Territories (Laws) Act, 1950 (XXX of 1950)" 

1. Short title and construction. 

(/) This Act may be called THE INDIAN RAILWAY BOARD ACT, 1905 • and 
(2) It shall be read with, and taken as part of, the Indian Railways Act, 1890. 

2. Investment of Railway Board with powers under Indian Railways Act 

1890. f 

. The A [Central Government] may, by notification 1 in the A [Official Gazette! 
invest the Railway Board, either absolutely or subject to conditions,_ J> ' 

(a) with all or any of the powers or functions of the A [Central Governmentl 

under the Indian Railways Act, 1890, with respect to all or any railway! 

(b) with the power of the officer referred to in section 47 of the said Act to. 

make general rules for railways administered by the Government 

K Ip. 273 Md !SorP?lTlW. Iadia ’ ^ Pt '' P ' *** *"* «•■>' W. 

3. Mode of signifying communications from the Railway Board. 

Any notice, determination, direction, requisition, appointment, Expression of 
opinion, approval or sanction, to be given or signified on the part of the Rail¬ 
way Board, for any of the purposes of, or in relation to, any powers or func- 
tions with which it may be invested by notification under section 2, shall be 
sufficient and binding if in writing signed by the Secretary to the Railway 
Board or by any other person authorized by the said Railway Board to act in* 
its behaffi in respect of the matters to which such authorization may relate; 
and the said Railway Board shall not in any case be bound in respect of any of 
the matters aforesaid unless by some writing signed in manner aforesaid. 

4. Cessation of Railway Board on establishment of Federal Railway Autho-- 

rity. [ Repealed by A. C. A. 0., 1948], 


[THE] INDIAN] RAILWAY COMPANIES ACT, 1895 

(ACT X of 1895) 

[The Act printed here is as on 15-3-1961.] 

CONTENTS 


Sections 

1. Title and extent. 

2. Definition. 

3. Payment of interest out of capital. 

4. Provisions of section 3 applicable 


to additional share capital for 
extensions. 

5. Notice in prospectus and other 

documents. 

6. Accounts. 

7. Construction of borrowing powers. 


Section 2 

[1] Section 2 authorises the Central Govern¬ 
ment to invest the Railway Board with all 
or any of its powers and functions under the 
Railways Act. In consequence the Notifica¬ 
tion of 1920 and 1958 issued by the Railway 
Board prescribing rules under S. 47, Rail¬ 
ways Act, are in the eye of law Notifications 
of the Central Government itself and accord¬ 
ingly fulfil the conditions laid down by S. 47 
(3). I960 All 438 (442) LAIR V"47 C 110], 

[2] The fact that tie Railway Board was 


- Note 1 

given certain powers and that the Railway 
company and the officers of the State Rail¬ 
way have powers to make rules for certain 
purposes does not imply that S. 175 of the 
Government of India Act, 1935, did not apply 
to Railways. Reference to S. 47 (l) fg) of the 
Railways Act and S. 2 (b) of the Railway 
Board Act is irrelevant in this connection- 

1957 Pat 580 (003, 007) [(S) AIR V 44 C 177]:= 
30 Pat 033 (DB). 
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STATEMENT OF OBJECTS AND REASONS 

"The restriction against treating any part 
of the subscribed capital of a Company as 
income during the time when it is necessarily 
unproductive, which applies under English 
law to every Company registered under the 


t 


country to apply to a Company domiciled in 
India and registered under the Indian Com- 

S anies Act (VI of 1882). The restriction has 
een removed so far as Companies domiciled 


in England, but formed for construction of 
railways in India, are concerned, by the 
Statute 57 and 58 Viet, c. 12 passed by 
Parliament in the middle of last year. The 
object of this Bill is to place Railway Com¬ 
panies domiciled in India and registered 
under the Indian Companies Act, 1882, in the 
same position in this respect as Companies 
registered in England.” 

—Gaz. of Ind., 1895, Pt. V, page 25. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
•Adapted by A. O., 1937; 2 A. L. O., 1950. —Repealed in part by Act X of 1914. 

[THE INDIAN] RAILWAY COMPANIES ACT, 1895 


(ACT X OF 1895) 


[7 th March , 1895.] 


An Act to provide for the payment by Railway Companies registered under the 
Indian Companies Act , 1882 , of interest out of capital during construction . 

WHEREAS it is expedient to provide for the payment by Railway Companies 
registered under the b Indian Companies Act, 1882, of interest out of capital 
during construction; It is hereby enacted as follows :— 

[aj For Statement of Objects and Reasons, see Gaz. of Ind., 1895, Pt. V, p. 25. 

As to application of this Act to Tramway Companies, see the Indian Tramways 
Act, 1902 (IV of 1902), S. 2. 

_ This Act has been repealed by the Indian Companies Act, 1913 (VII of 1913], which 
las also been repealed by the Companies Act, 1950 (I of 1950). 




L Title and extent. 

(1) This Act may be called THE INDIAN RAILWAY COMPANIES ACT, 1895. 

(2) It extends to the whole of India except a [the territories which, imme¬ 

diately before the 1st November, 1956, were comprised in Part B States]. 
b[* * *]. 

* * * * *] 
[a] Substituted for “Part B States” by 2 A. L. O., 1950 [1-11-1950]. Immediately before 
1st November, 1950 the following were Part: B States : Hyderabad, Jammu and 
Kashmir, Madhya Bharat, Mysore, Pepsu, Raj'asthan, Saurashtra and Travancore- 
Cochin. [b] The word “and” at the end of sub-section (2) and sub-section (3) were 
omitted by the Repealing and Amending Act, 1914 (X of 1914), S. 3 and Sch. II. 


2* Definitions. 

In this Act, unless there is something repugnant in the subject or context,— 

( 1) "railway” means a railway as defined in section 3, clause (4), of the 
Indian Railways Act, 1890 : 

(2) “the railway” means the railway in relation to the construction of 
which interest out of capital is permitted to be paid as hereinafter pro¬ 
vided : and 

(3) “Railway Company” means a Company registered under the a Indian 
Companies Act, 1882, and formed for the purpose of making and working, 
or making or working, a railway in India, whether alone or in conjunc¬ 
tion with other purposes. 

[a] See now the Companies Act, 1950 (I of 1950). 

Note . — Under section 3 (4) of the Railways Act, 1890, “railway” means “a railway, or 
any portion of a railway, for the public carriage of passengers, animals or goods, 
ana includes— 

(a) all land within the ferries or other boundary-marks indicating the limits of 
, t the land appurtenant to a railway; 

(b) all lines of rails, sidings, or branches worked over for the purposes of, or in 

1 f v connection with, a railway; 
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(c) al) stations, offices, warehouses, wharves, workshops, manufactories, fixed 

plant and machinery and other works constructed for the purposes of or in 
connection with, a railway; and 

(d) all ferries, ships, boats and rafts which are used on inland waters for the 
purposes of the traffic of a railway and belonging to or are hired or worked 
by the authority administering the railway.” 


3* Payment of interest out of capital. 

A Railway Company may pay interest on its paid-up share capital out of 
capita], for the period, and subject to the conditions and restrictions, in this 

section mentioned, and may charge the same to capital as part of the cost of 

construction of the railway :— 

✓ 

(1) Such interest shall be paid only for such period as shall be determined 

by the A [Central Government]; and such period shall in no case extend 
beyond the close of the half year next after the half-year during which 
the railway shall be actually completed and opened for traffic, 

(2) No such payment shall be made unless the same is authorised by the 

Company’s memorandum of association or by a special resolution of the 
Company. 

(3) No such payment, whether authorised by the Company’s memorandum 

of association or by special resolution as aforesaid, shall be made without 
the previous sanction of the A [Central Government], 

(4) The amount so paid out of capital by way of interest, in respect of any 

period, shall in no case exceed a sum which shall, together with the net 
earnings of the railway during such period, make up the rate of four per 
cent, per annum. 



( 6 ) 

(7) 


No such payment of interest shall be made until such Railway Company 
has satisfied the A [Central Government] that two-thirds at least of its 
share capital, in respect whereof interest is to be so paid, has been actu¬ 
ally issued and accepted, and is held by shareholders who, or whose 
representatives, are legally liable for the same. 

No such interest shall accrue in favour of any shareholder for any time 
during which any call on any of his shares is in arrear. 

The payment of such interest shall not operate as a reduction of the 
amount paid up on the shares in respect of which it is paid. 


4. Provisions of section 3 applicable to additional share capital for exten¬ 
sions. 

A railway in course of construction and intended to be made or worked by 
a Railway Company in addition to or by way of extension of any railway owned 
or worked by such Company shall be deemed to be the railway of such Com¬ 
pany for the purposes of this Act, and all the provisions of the last preceding 
section shall apply to such railway and to the share capital issued for the pur¬ 
pose of its construction. 


5. Notice in prospectus and other documents. 

When a Railway Company has power to pay interest under this Act, notice 
to that effect shall be given in every prospectus, advertisement or other docu¬ 
ment inviting subscriptions for shares therein, and in every certificate of such 
shares. 


0. Accounts. 

When any interest has been paid by a Railway Company under this Act, the 
annual or other accounts of such company shall show the amount on whic , 
and the rate at which, interest has been so paid. 


*7. Construction of borrowing powers. 

If by any memorandum of association, articles of association or other ocu- 
ment any power of borrowing money is conferred on a Railway Company, 
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on Its- Directors, with or without the sanction of any meeting, and if such 
power of borrowing is limited to an amount bearing any proportion to the 
capital of such Company, the amount of capital applied or to be applied in 
payment of interest under this Act shall, for the purpose of ascertaining the 
extent of such power of borrowing, be deducted from the capital of such Com- 
pany. 


[THE] RAILWAY COMPANIES (EMERGENCY 

PROVISIONS) ACT, 1951 
(ACT LI of 1951) 

[The Act printed here is as on 15-3-1961.] 

CONTENTS 


Sections 

1. Short title, extent and application. 

2. Definitions. 

3. Power of Central Government to 

apply Act to any railway com¬ 
pany and to appoint directors 
thereof. 

4. Effect of notified order appointing 

directors or managing agents. 

5. Powers and duties of directors. 

6. Statement of affairs to be made to 

directors. 

7. Statements by beneficial owners of 

shares of railway company. 

8. Power of directors to institute 

proceedings against past direc¬ 
tors, etc., for damages. 

9. Penalties. 


10. Filling up of vacancies among 

directors. 

11. No right to compensation for ter¬ 

mination of contract of manag¬ 
ing agent or any other contract. 

12. Cancellation of appointment of 

directors. 

13. Application of the Companies Act. 

14. Effect of Act on other laws. 

15. Directors to be public servants. 

16. Delegation of powers. 

17. Protection of action taken under 

Act. 

18. Power of Central Government to 

acquire railway or railway com¬ 
pany. 

19. Power to make rules. 

20. Repeal of Ordinance 2 of 1951, 


STATEMENT OF OBJECTS AND REASONS 


“Although all the major Railways in the 
country are now under Government manage¬ 
ment. a few narrow gauge light Railways are 
still being managed by private companies. 
Government have statutory control over these 
Railways in respect of fares and freight rates, 
and may enforce safety regulations under the 
Indian Railways Act, 1890; but they have no 
power to ensure that the day to day adminis¬ 
tration of the Railways by the companies is 
in the best interests of the public. Of late 
Government have been receiving complaints 
regarding mismanagement by some or these 
companies thereby causing a great deal of 
inconvenience to the normal life of the com¬ 
munity. It became imperative, therefore, that 
Government should, in the public interest, 
take powers to intervene in cases where in the 
opinion of Government a situation has arisen 
in the affairs of a Railway company which 
prejudicially affects the convenience of per¬ 
sons using the Railway or causes serious dis¬ 
location in any trade or industry using the 
Railway or causes serious unemployment 
among the persons employed on the Railway. 
v .An Ordinance entitled the Railway Com¬ 
panies (Emergency Provisions) Ordinance, 
1951, was accordingly promulgated on the 


14th July 1951. The Ordinance was of a 
general nature and provided for the applica¬ 
tion thereof to a delinquent Railway company 
by a notified order. The result of such a noti¬ 
fication would be that Government is enabled 
to appoint a new board of directors for the 
Railway company in supersession of the exist¬ 
ing board of directors and any contract of 
management between the Railway company 
and any managing agent would be automati¬ 
cally terminated. The intention underlying 
these provisions is that the company should 
be put back into its normal position when it 
would be possible to restore the management 
of the company to its old board of directors 
or to a new board of directors appointed in 
ursuance of a resolution passed by the share 
..olders of the company. The Ordinance con¬ 
tains the usual provision for delegation of 
powers so that in suitable cases power could 
be delegated to the State Government to ad¬ 
minister the affairs of a Railway company 
within its jurisdiction, the management of 
which has to be taken over by the Govern¬ 
ment. 

In the case of the Baraset Basirhat Light 
Railway Company which owns a narrow 
gauge line about 52 miles long in West Ben- 


E 
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gal, the Government of West Bengal caused therefore, made applicable to this Railway 
an investigation to be made into the affairs of Company and powers in respect of this corn 

the company by a high level committee who pany have been delegated to the Government 

found considerable evidence of serious mis- of West Bengal under the Ordinance, 
management in the affairs of the company The present Bill seeks to replace the Ordi 

which culminated in a labour strike and con- nance and to validate all action taken there" 

sequent suspension of railway service from under.** 

the 14th April, 1951. The Ordinance was —• Gaz. of Ind., 1951, Pt. II-Sec. 2 . p. 610 . 

[THE] RAILWAY COMPANIES (EMERGENCY 

PROVISIONS) ACT, 1951 
(ACT LI OF 1951) a 

[14th September, 1951.] 

An Act to make provision for the proper management and administration of 
railway companies in certain special cases. 

BE it enacted by Parliament as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1951, Pt. II-Sec. 2, p. 010, 

1. Short title, extent and application. 

(1) This Act may be called THE RAILWAY COMPANIES (EMERGENCY 
PROVISIONS) ACT, 1951. 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 

(3) It applies to every railway company in respect of which a notified order 
has been issued under section 3. 

2. Definitions. 

In this Act, unless the context otherwise requires,— 

(a) “Companies Act” means the Indian Companies Act, 1913 ; 

(b) “directors” means the directors appointed under section 3 ; 

(c) “notified order” means an order notified in the Official Gazette ; 

(d) “prescribed” means prescribed by rules made under this Act; 

(e) “railway company” means any company registered under the Companies 

Act or any Jaw repealed thereby for the purpose of making and working 
or making or working a railway, whether alone or in conjunction with 
other purposes. 

3. Power of Central Government to apply Act to any railway company and 

to appoint directors thereof. 

(1) Where the Central Government is of opinion that a situation has arisen 
in the affairs of a railway company which— 

(a) has prejudicially affected the convenience of persons using the railway 

administered by the railway company, or 

(b) has caused serious dislocation in any trade or industry using the 

railway, or 

(c) has caused serious unemployment amongst a section of the community, 
or when, in the opinion of the Central Government, it is necessary in the 
national interest the Central Government may, by notified order, apply the 
provisions of this Act to the railway company and appoint as many persons as 
it thinks fit to be directors of the railway company for the purpose of taking 
over its management and administration. 

(2) The power to appoint directors under this section includes the power to 
appoint any individual, firm or company to be the managing agent of the 
railway company on such terms and conditions as to the Central Government 
may seem fit. 

Note :—The result of the notification under this section is that the Government is enab 
to appoint a new board of directors for the Railway company in s persession ? 
existing board of directors and any contract of management between the Kal , _ 
Company, and any managing agent would be automatically terminated. 1 he u , 
lying intention is that the company should be put back into its normal position 
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it would be possible to restore the management of the company to its old board of 
directors or to a new board of directors appointed in pursuance of a resolution passed 
by the share-holders of the company, ste S. O. R. and sections 4 and 12. 

4. Effect of notified order appointirg directors or managing agents. 

On the issue of a no'.ified order under section 3,- 

(a) all persons holding office as directors of the railway company imme¬ 

diately before the issue of the notified order shall be deemed to have 
vacated their offices as such; 

(b) any contract of management between the railway company and any 

managing agent thereof holding office as such immediately before the 
issue of the notified order shall be deemed to have terminated; 

(c) the managing agent, if any, appointed under this Act shall be deemed to 

have been duly appointed in pursuance of the Companies Act and the 
memorandum and articles of association of the railway company, and 
the provisions of the Companies Act and of the memorandum and articles 
shall, subject to the other provisions contained in this Act, apply accord¬ 
ingly, but no such managing agent shall be removed from office except 
with the previous consent of the Central Government; 

(d) the directors shall take such steps as may be necessary to take into their 

custody or under their control all the property, effects and actionable 
claims to which the railway company is, or appears to be, entitled, and 
all the property and effects of the railway company shall be deemed to 
be in the custody of the directors as from the date of the notified order; 

(e) the directors shall be for all purposes the directors of the railway 

company duly constituted under the Companies Act, and shall alone 
be entitled to exercise all the powers of the directors Of the railway 
company, whether such powers are derived from the Companies Act or 
from the memorandum or articles of association of the railway company 
or from any other source. 

5* Powers and duties of directors. 

(1) Subject to the control of the Central Government, the directors shall take 
such steps as may be necessary for the purpose of efficiently managing the 
business of the railway company and, in particular, the directors shall have 
power, notwithstanding anything contained in the Companies Act or in the 
memorandum or articles of association of the railway company, 

(a) to choose one of their number to be the chairman, and to delegate to him 

or to any one or more of the directors all or any of their powers; 

(b) with the previous approval of the Central Government and subject to 

such conditions as that Government may think fit to impose, to raise 
funds in such manner and offer such security therefor as they think fit; 

(c) to carry out such repairs as may be necessary in respect of any machinery, 

rolling-stock, buildings, works or other property in their custody; 

(d) to do all acts necessary for making, maintaining, altering or repairing and 

using the railway of the railway company; 

(e) to employ such persons as may be necessary for enabling them to efficiently 

discharge their duties, and define the conditions of service of such 

employees. 

(2) The directors may, with the previous sanction of the Central Govern¬ 
ment, cancel or vary, either unconditionally or subject to such conditions as 
they think fit to- impose, any contract or agreement entered into between the 
railway company and any other person at any time before the issue of the 
notified order under section 3, if such contract or agreement had been entered 
into in bad faith and is detrimental to the interests of the railway company. 
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6 . Statement of affairs to be made to directors. 

(1) On the issue of a notified order under section 3, there shall be made out 
and submitted to the directors a statement as to the affairs of the railway 
company, verified by affidavit and containing the following particulars, 

namely :— 

(a) the assets of the railway company, stating separately the cash balance 
in hand and at the bank, if any ; 


(b) 

(c) 


the debts and liabilities ; 

the names, residences and occupations of the creditors, stating separately 
the amount of secured debts and unsecured debts and, in the case of 
secured debts, the particulars of the securities, their value and the dates 


when they were given ; 

(d) the debts due to the railway company and the names, residences and 
occupations of the persons from whom they are due and the amount 

likely to be realised therefrom ; 

(e) such other particulars as may be prescribed. 

(2) The statements shall be submitted by one or more of the persons who 
was or were holding office as a director or as directors of the railway company 
immediately before the issue of the notified order under section 3 or by the 
secretary, manager or other chief officer of the railway company who was 
holding office as such before the issue of the notified order as the directors may 
require in each case, and the statement shall be submitted within such time as 

may be so required. 

(3) If any person, without any reasonable excuse, knowingly and wilfully 
makes default in complying with the requirements of this section, he shall be 
punishable with imprisonment which may extend to three months, or with fine 
which may extend to five hundred rupees, or with both. 


*7. Statements by beneficial owners of shares of railway company. 

Any person who has any interest in any share of the railway company which 
stands in the name of another person in the register of shareholders of the 
railway company shall, within such period as may be specified by the Central 
Government by notified order, make a declaration in such form as may be pre¬ 
scribed (which shall be countersigned by the person in whose name the share is 
registered) to the railway company declaring his interest in the share, and not¬ 
withstanding anything contained in any other law or in any contract to the 
contrary a person who fails to make a declaration as aforesaid in respect of 
any share shall be deemed to have no right or title whatsoever in or to 

that share : 

Provided that nothing in this section shall affect the right of any person who 
has an interest in any such share to establish in a Court his right thereto if the 
person in whose name the share is registered refuses to sign that declaration 

as required by this section. 

8. Power of directors to institute proceedings against past directors, etc. 

for damages. . 

(1) The directors may, if they are satisfied that it is necessary in the interests 

of the railway company or in the public interest so to do, institute in the name 
of the railway company such proceedings as they think fit for the recovery ot 
j-rmaes for any fraud, misfeasance or other misconduct in connection with 
the management of the affairs of the railway company committed by any 
person before the issue of the notified order under section 3 or for the recovery 
of any property of the railway company which has been misapplied or wrong¬ 
fully retained by any person. < 

to) No director shall be personally liable for any costs or expenses incurred 
in connection with any proceedings instituted by virtue of this section. 
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9. Penalties. 

If any person wilfully destroys or fails to deliver to the directors when 
required any books of account, registers or any other documents in his custody 
relating to the business of the railway company or retains any property of the 
railway company, he shall be punishable with imprisonment which may 
extend to six months, or with fine which may extend to one thousand rupees, 
or with both. 

10. Filling up of vacancies among directors. 

(1) Casual vacancies occurring in the body of directors, whether caused by 
death, resignation or otherwise, shall be filled by nomination by the Central 
Government. 

(2) No act of the directors shall be called in question on the ground merely 
of the existence of any vacancy among the directors or any defect in the 
appointment of any of them. 

11. No right to compensation for termination of contract of managing 

agent or any other contract. 

(1) Notwithstanding anything contained in the Companies Actor in any 
other law for the time being in force, no managing agent shall be entitled to 
any compensation for the premature termination under this Act of any contract 
of management entered into by him with the railway company, and no person 
shall be entitled to compensation in respect of the cancellation or variation 
under this Act of any other contract or agreement. 

(2) Nothing contained in sub-section (1) shall affect the right of any such 
managing agent or person to recover from the railway company moneys 
recoverable otherwise than by way of such compensation. 

12. Cancellation of appointment of directors. 

(1) If at any time it appears to the Central Government that the purpose of 
the notified order appointing the directors has been fulfilled or that for any 
other reason it is unnecessary that the notified order should remain in force, 
the Central Government may, by notified order, cancel the appointment of 
directors made under this Act. 

(2) On the cancellation of any such appointment as is referred to in sub¬ 
section (1), the Central Government may— 

(a) direct that all the property, effects and actionable claims of the railway 

company shall revest in the persons in whom they were vested before 
the issue of the notified order under section 3 ; or 

(b) reconstitute by fresh appointment a new body of persons to take charge 

of the management and administration of the whole affairs of the 
railway company, whether as directors or managers or in any other 
capacity : 

Provided that no such direction or fresh appointment shall be made except 
in pursuance of a resolution passed by the shareholders of the railway 
company at a meeting called for the purpose by the directors appointed under 
section 3. 

(3) The Central Government may, at any time before the issue of the 
notified order under sub-section (1), take such action as may be necessary 
under clause (b) of sub-section (2) for the purpose of making any fresh 
appointments. 

13. Application of the Companies Act. 

(l) Notwithstanding anything contained in the Companies Act or in the 
memorandum or articles of association of the railway company, but subject to 
the other provisions contained in this Act,— 

(a) it shall not be lawful for the shareholders of the railway company or 
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any other person to nominate or appoint any person to be a director of 
the railway company ; 

(b) no resolution passed at any meeting of the shareholders of the railway 

company shall be given effect to unless approved by the Central 
Government ; 

(c) no proceeding for the winding-up of the railway company or for the 

appointment of a receiver in respect thereof shall lie in any Court, 
unless by or with the sanction of the Central Government. 

(2) Subject to the provisions contained in sub-section (l) and to the other 
provisions contained in this Act and subject to such exceptions, restrictions 
and limitations as the Central Government may by notified order specify, the 
Companies Act shall continue to apply to the railway company in the same 
manner as it applied thereto before the issue of the notified order under 
section 3. 

14. Effect of Act on other laws. 

The provisions of this Act and of any notified order made thereunder shall 
have effect notwithstanding anything inconsistent therewith in any other law 
for the time being in force or in the memorandum or articles of association of 
the railway company or in any other instrument having effect by virtue of any 
law other than this Act, but save as aforsaid the provisions of this Act shall be 
in addition to, and not in derogation of, any other law for the time being 
applicable to the railway company. 

15. Directors to be public servants. 

Every director appointed under section 3 shall be deemed to be a public ser¬ 
vant within the meaning of section 21 of the Indian Penal Code. 

16. Delegation of powers. 

The Central Government may, by notified order, direct that all or any of the 
powers exercisable by it under this Act, except the powers given to it under 
section 3 to apply the provisions of this Act to any railway company or the 
powers given to it under section 12 or section-18, may be exercised by any 
State Government, and where any powers are so delegated, they shall be exer¬ 
cised subject to such directions as the Central Government may issue from time 

to time. 

17. Protection of action taken under Act. 

(1) No suit, prosecution or other legal proceeding shall lie against any direc¬ 
tor in respect of anything which is in good faith done or intended to be done 
in pursuance of this Act. 

(2) No suit or other legal proceeding shall lie against the Central Govern¬ 
ment or any State Government or any director for any damage caused or likely 
to be caused by anything which is in good faith done or intended to be done 

in pursuance of this Act. 

IS. Power of Central Government to acquire railway of railway company. 

(1) Where under any instrument, having effect by virtue of any law other than 
this Act or by virtue of an agreement arrived at between the parties, provision 
is made for the purchase by a person or local authority or the State Govern¬ 
ment of a railway which is the property of a railway company on payment of 
the value thereof calculated in the manner and subject to the conditions speci- 
fied in the instrument, the Central Government shall also have the same right 
to purchase the railway on the same terms and subject to the same conditions 
as the person, local authority or the State Government has under the mstru- 

ment. , 

(2) If in respect of any railway the Central Government exercises its rig to 
purchase under this section, any person, local authority or State Governme , 
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in whom or in which a similar right is vested under the instrument, shall be 
•deemed to have become disentitled to exercise the same. 

19. Power to make rules. 

(1) The Central Government may by notified order, make rules to carry out 
the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
3 >ower, any rules made under sub-section (1) may provide for— 

(a) the manner in which or the conditions subject to which the directors or 
managing agents of a railway company may exercise their powers under 
this Act; 

(b) the additional particulars which a statement under section 6 should 

contain; 

(c) the form in which a declaration under section 7 may be made; 

(d) the appointment of a Railway Local Advisory Committee; 

•(e) the manner in which books of account shall be maintained by the direc¬ 
tors and audited; 

(f) the submission of specified or periodical returns and reports by the 

directors to any specified authority in connection with the affairs of the 
railway company; ' 

(g) the conduct of business of the directors appointed by notified order and 

for the recruitment and employment of officers and staff. 

-2,0. Repeal of Ordinance 2 of 1951. 

The Railway Companies (Emergency Provisions) Ordinance, 1951 is hereby 
repealed : 

Provided that the repeal shall not affect— 

(a) the previous operation of the said Ordinance, or 

(b) any penalty, forfeiture or punishment incurred in respect of any offence 

committed against the said Ordinance, or 

(c) any investigation, legal proceeding or remedy in respect of any such 

penalty, forfeiture or punishment, and any such investigation, legal 
proceeding or remedy may be instituted, continued or enforced, and 
any such penalty, forfeiture, or punishment may be imposed as if this 
Act had not been passed : 

Provided further that, subject to the preceding proviso, anything done or 
.any action taken (including any notified order issued, appointment made or 
•direction given under the said Ordinance) shall be deemed to have been done 
-or taken under the corresponding provision of this Act and shall continue in 
force accordingly, unless and until superseded by anything done or any action 
•taken under this Act. 
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STATEMENT OF OBJECTS AND REASONS 


“Government acquired the Bengal-Nagpur 
Railway on the 1st October 1944 and assumed 
responsibility for the contractual obligations 
of the Bengal-Nagpur Railway Company 
while succeeding to all its rights. In order to 
relieve the liquidators of responsibility in a 
number of suits pending in Law Courts, 
efforts were made to secure the substitution 
of Governor-General in Council in place of 
the Company, but without success, as some 
of the plaintiffs objected to this course. Similar 
difficulty has also arisen in respect of the 
‘Bengal and North Western’ and ‘Rohilkund 
and Kumaon* Railways which were purchased 
on the 1st January 1943, but the liability in 
respect of which was accepted by the Gov¬ 
ernment only recently as a part of the final 
settlement reached with the liquidators in 
England, through the Secretary of State after 


protracted negotiations. The liquidators arcr 
naturally anxious to complete the liquidation 
without undue delay and the Secretary of 
State has urged the desirability of relieving: 
them early of the liabilities which devolve 
upon the Government. 

The Government have been advised that 
the legal position is not free from difficulty as 
the transfer of the liability by the Com¬ 
pany to the Government will not bind the 
person who is entitled to enforce such liability 
against the Company. It has, therefore, been 
considered desirable, to introduce legislation 
in order to enable the Governor-General in 
Council to be substituted in the place of the 
Companies and to relieve the Companies of 
their responsibility in the pending civil pro- 
ngs’ ’. 

—Gazette of India, 1940, Part V page 170* 


[THE] RAILWAY COMPANIES (SUBSTITUTION OF 
PARTIES IN CIVIL PROCEEDINGS) ACT, 1946 

(ACT XIV OF 1946) a 

[18th April , 1946.] 

An Act to provide for the substitution of the Governor.General in Council for certain 
Bailway Companies in certain civil proceedings. 

WHEREAS under certain arrangements made by the Central Government 
with the Bengal-Nagpur Railway Company, Limited, the Bombay, Baroda and 
Central India Railway Company, the Bengal and North Western Railway 
Company Limited, and the Rohilkhand and Kumaon Railway Company 
Limited, certain rights and liabilities of the said Companies have been assumed 

by the Central Government; 

AND WHEREAS it is expedient to provide for the substitution of the 
Governor General in Council in the place and stead of the said Companies in 
all pending civil proceedings founded on any right or liability so assumed by 

the Central Government : 

It is hereby enacted as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind, 1946, Pt. V, p. 170. 

1. Short title. 

This Act may be called THE RAILWAY COMPANIES (SUBSTITUTION OF 
PARTIES IN ClVJL PROCEEDINGS) ACT, 1946. 


2. Interpretation. 

In this Act, “civil proceeding” includes an appeal or execution proceeding. 

3. Substitution of Governor-General in Council in certain civil proceedings. 
(!) In every civil proceeding pending at the commencement of this Act to 

which the Bengal-Nagpur Railway Company. Limited, or the Bombay B;aroda 
and Central India Railway Company, or the Bengal and North Western Rail¬ 
way Company, Limited, or the Rohilkhand and Kumaon Railway Company, 
Limited, is a party, and which is founded on any right or liability assumed by 
the Central Government under certain arrangements made by the Central 
Government with the said Companies, the Governor-Genera in Council shal 
notwithstam ing anything to the contrary in the Code of Civil Procedure,190 
be deemed to be substituted in the place and stead of the Company; and eve y 

such proceeding may be continued by or against the Governor-General in 

Council accordingly, and the Company shall be discharged from a 
connection with the proceeding. 
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( 2 ) References in sub-section ( 1 ) to any Company shall be construed as 
including references to the liquidators of that Company. 

Note : —Since the transfer of all their liabilities by the company to the Government of 
India did not bind the persons who were entitled to enforce such liabilities against 
the companies, the legal position was not free from difficulty. This section enables 
the Governor-General in Council to be substituted in the place of Companies in 
pending civil litigations and relieve the Companies of their responsibility. 

[THE] RAILWAY PASSENGER FARES (REPEAL) ACT, 1961 

(ACT VIII OF 1961) 

[Act printed here is as on 15-3-1961.] 

9 

STATEMENT OF OBJECTS AND REASONS 

“The Railway Convention Committee, I960 accepted by the Government and a resolution 
recommended inter alia that from the 1st of to that effect has also been passed by Parlia- 
April, 1961 the tax on Railway Passenger ment. The present Bill seeks to abolish the 
Fares at the existing rates should be merged Railway Passenger Fares Tax and also to 
with railway fares and that in lieu of the net make consequential amendments in the Estate 
proceeds of the tax assignable to States, a Duty and Tax on Railway Passenger Fares 
fixed annual amount should be made avail- (Distribution) Act, 1957.” 
aide for distribution among them. The re- —Gaz. Ind., 1961, Extra., Pt. II, sec. 2, 

commendations of the Committee have been page 48. 

[THE] RAILWAY PASSENGER FARES (REPEAL) ACT, 1961 

(ACT VIII OF 1961) 

[24th March, 1961.] 

An Act to repeal the Bailway Passenger Fares Act, 1957, and 
to make certain provisions consequential thereto. 

BE it enacted by Parliament in the Twelfth Year of the Republic of India as 
follows :— 

1. Short title and commencement. 

(ZjThis Act may be called THE RAILWAY PASSENGER FARES (REPEAL) 
ACT, 1961. 

(2) It shall come into force on the 1st day of April, 1961. 

2. Repeal of Act XXV of 1957. 

The Railway Passenger Fares Act, 1957, is hereby repealed. 

3. Amendment of Act LVII of 1957. 

In the Estate Duty and Tax on Railway Passenger Fares (Distribution) Act, 

1957,— 

(a) in the long title, the words “and the tax on railway passenger fares” 
shall be omitted; 

(bj in section 1, the words “and Tax on Railway Passenger Fares” shall be 
omitted; 

(c) in section 2, clause (c) shall be omitted; and 

(d) section 5 shall be omitted. 

Note. — For the reasons for the repeal of Act XXV of 1957 and amendment of Act LVII 
of 1957, see S. O. R. 






[THE] RAILWAY PROTECTION FORCE ACT, 1957 

(Act XXIII of 1957) 

[The Act printed here is as on 15-3-1961.] 

CONTENTS 
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1. Short title, extent and commence¬ 

ment. 

2. Definitions. 

3. Constitution of the Force. 

4. Appointment and powers of supe¬ 

rior officers. 

5. Classes and ranks among members 

of the Force. 

6. Appointment of members of the 

Force. 

7. Certificates to members of the 

Force. 

8. Superintendence and administra¬ 

tion of the Force. 

9. Dismissal, removal, etc. of mem¬ 

bers of the Force. 

10. Officers and members of the Force 
to be deemed to be railway- 
servants. 


11. Duties of members of the Force, 

12. Power to arrest without warrant. 

13. Power to search without warrant. 

14. Procedure to be followed after 

arrest. 

15. Officers and members of the Force 

to be considered always on duty 
and liable to be employed in any 
part of the Railways. 

16. Responsibilities of members of the 

Force during suspension. 

17. Penalties for neglect of duty, etc. 

18. Application of Act XXII of 1922 to 

members of the Force. 

19. Certain Acts not to apply to mem¬ 

bers of the Force. 

20. Protection of acts of members of 

the Force.' 

21. Power to make rules. 

THE SCHEDULE 


STATEMENT OF OBJECTS AND REASONS 


“The Watch and Ward Departments func¬ 
tioning on the Railways have hitherto been 
handicapped by lack of adequate powers and 
well defined status as also of a proper sense of 
discipline to fulfil their primary functions of 
protecting railway property and of property 
entrusted to Railways for transport. The 
Railways have during these years incurred 
heavy losses on account of theft and pilferage 
of railway property and of payment of quite 
a large number of compensation claims pre¬ 
ferred against them. 

2. The proposed legislation is designed to 
bring about a radical change in the function¬ 
ing of this Department, which is being re¬ 


designated as the Railway Protection Force, 
so as to achieve quick and effective results. 
It enables the personnel of the Force to be 
brought under a special set of disciplinary 
rules and confers on them, under certain 
conditions powers of arrest and search with - 
out warrant. Moreover, the Railway Protec¬ 
tion Force thus reorganised could provide, in 
times of need, suitable assistance to the Rail¬ 
way Police who are charged mainly with the 
responsibility for overall maintenance of law 
and order in railway premises.” 

—Gaz. of Ind., 1956, Extra., Pt- II, Sec. 2, 

p. 1028. 


[THE] RAILWAY PROTECTION FORCE ACT, 1957 

(ACT XXIII OF 1957) a 

[29th August , 1957.] 

An Act to provide for the constitution and regulation of a Force called the Hallway 
Protection Force for the better protection and security of railway property. 

BE it enacted by Parliament in the Eighth Year of the Republic of India as 

follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1956, Extra., Pt. II, Sec. , 

p. 1028. 


1. Short title, extent and commencement. 

(1) This Act may be called THE RAILWAY PROTECTION FORCE ACT, 1957. 

(2) It extends to the whole of India. 

(3) It shall come into force on such date a as the Central Government may, 

by notification in the Official Gazette, appoint. 

[a] The Act came into force on 10-9-1959 ; see Notfn. No. 58-Security /18/9 D/- iU-U- 
59, published in Gaz. of Ind.,1959 Extra., Pt. II Sec. 1, p. 291. 
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2. Definitions. 

In this Act, unless the context otherwise requires,— 

(a) “Force” means the Railway Protection Force constituted under section 3; 

(b) “Inspector-General” means the Inspector-General of the Force appointed 

under section 4; 

(c) “member of the Force” means a person appointed to the Force under 

this Act other than a superior officer ; 

(d) "prescribed” means prescribed by rules made under this Act ; 

(e) “railway property” includes any goods, money or valuable security, or 

animal, belonging to, or in the charge or possession of, a railway 
administration ; 

(f) "superior officer” means any of the officers appointed under section 4 

and includes any other officer appointed by the Central Government as 
a superior officer of the Force ; 

(g) words and expressions used but not defined In this Act and defined in 

the Indian Railways Act, 1890, shall have the meanings respectively 
assigned to them under that Act. 

» 

3. Constitution of the Force. 

(1) There shall be constituted and maintained by the Central Government a 
Force to be called the Railway Protection Force for the better protection and 
security of railway property. 

(2) The Force shall be constituted in such manner, shall consist of such 
number of superior officers and members of the Force and shall receive such 
pay and other remuneration as may be prescribed. 

4« Appointment and powers of superior officers. 

(1) The Central Government may appoint a person to be the Inspector- 
General of the Force and may appoint other persons to be Chief Security 
Officers, Security Officers or Assistant Security Officers of the Force. 

(2) The Inspector-General and every other superior officer so appointed shall 
possess and exercise such powers and authority over the members of the Force 
under their respective commands as is provided by or under this Act. 

5. Classes and ranks among members of the Force. 

There shall be the following classes of officers and other ranks among the 
members of the Force, who shall take rank in the order mentioned, namely:— 

A. Classes of officers— 

(i) Inspector, 

(ii) Sub-Inspector, 

(in) Assistant Sub-Inspector. 

B. Classes of other ranks — 

(i) Head Rakshak, 

(ii) Senior Rakshak, 

(in) Rakshak. 

G. Appointment of members of the Force. 

The appointment of members of the Force shall rest with the Chief Security 
Officers who shall exercise that power in accordance with rules made under 
this Act: 

Provided that the power of appointment under this section may also be 
exercised by such other superior officer as the Chief Security Officer concerned 
may by order specify in this behalf. 
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7. Certificates to members of the Force. 

(1) Every member of the Force shall receive on his appointment a certificate 
in the form specified in the Schedule, under the seal of the Chief Security 
Officer or such other superior officer as the Chief Security Officer may specify 
in this behalf by virtue of which the person holding such certificate shall 
be vested with the powers of a member of the Force. 

(2) Such certificate shall cease to have effect whenever the person named in 
it ceases for any reason to be a member of the Force, and, on his ceasing to 
be a member of the Force, shall be forthwith surrendered by him to any 
superior officer empowered to receive the same. 

Note : Failure to surrender the certificate of appointment by a member of the force upon his 

ceasing to be such a member is made punishable under S. 17 of the Act by Rule 65 
of the Railway Protection Force Rules, 1959. 

8. Superintendence and administration of the Force. 

(1) The superintendence of the Force shall vest in the Central Government, 
and subject thereto the administration of the Force shall vest in the Inspector- 
General and shall be carried on by him in accordance with the provisions of 
this Act and of any rules made thereunder. 

(2) Subject to the provisions of sub-section (1), the administration of the 
Force within such local limits in relation to a railway as may be prescribed 
shall be carried on by the Chief Security Officer in accordance with the provi¬ 
sions of this Act and of any rules made thereunder, and he shall discharge his 
functions under the general supervision of the General Manager of the 
Railway. 

9. Dismissal, removal, etc., of members of the Force. 

(1) Subject to the provisions of article 311 of the Constitution and to such 
rules as the Central Government may make under this Act, any superior officer 
may— 

(i) dismiss, suspend or reduce in rank any member of the Force whom he 
shall think remiss or negligent in the discharge of his duty, or unfit for 
the same; or 

(ii) award any one or more of the following punishments to any member of 
the Force who discharges his duty in a careless or negligent manner, 
or who by any act of his own renders himself unfit for the discharge 
thereof, namely : — 

(a) fine to any amount not exceeding seven days’ pay or reduction in 

pay scale; 

(b) confinement to quarters for a period not exceeding fourteen days 

with or without punishment, drill, extra guard, fatigue or other 

duty; 

(c) removal from any office of distinction or deprivation of any special 

emolument. 

(2) Any member of the Force aggrieved by an order made under sub-sec¬ 
tion (1) may appeal against the order to such authority as may.be prescribed, 
and the decision of the .said authority thereon shall be final. 

10. Officers and members of the Force to be deemed to be railway ser¬ 

vants. 

The Inspector-General and every other superior officer and every member of 
the Force shall for all purposes be regarded as railway servants within the 
meaning of the Indian Railways Act, 1890, other than Chapter VIA thereo , 
and shall be entitled to exercise the powers conferred on railway servants y 
or under that Act. 
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11 . Duties of members of the Force. 

It shall be the duty of every superior officer and member of the Force— 

(a) promptly to execute all orders lawfully issued to him by his superior 

authority; 

(b) to protect and safeguard railway property; 

(c) to remove any obstruction in the movement of railway property; and 

(d) to do any other act conducive to the better protection and security of 

railway property. 

12. Power to arrest without warrant. 

Any superior officer or member of the Force may, without an order from a 
Magistrate and without a warrant, arrest— 

(a) any person who has been concerned in an offence relating to railway 

property punishable with imprisonment for a term exceeding six 
months, or against whom a reasonable suspicion exists of his having 
been so concerned; or 

(b) any person found taking precautions to conceal his presence within rail¬ 

way limits under circumstances which afford reason to believe that he 
is taking such precautions with a view to committing theft of, or 
damage to, railway property. 

13. Power to search without warrant. 

(1) Whenever any superior officer, or any member of the Force, not below 
“the rank of a Senior Rakshak, has reason to believe that any such offence as is 
referred to in section 12 has been or is being committed and that a search- 
warrant cannot be obtained without affording the offender an opportunity of 
escaping or of concealing evidence of the offence, he may detain him and 
-search his person and belongings forthwith and, if he thinks proper, arrest any 
person whom he has reason to believe to have committed the offence. 

(2) The provisions of the Code of Criminal Procedure, 1898, relating to 
-searches under that Code shall, so far as may be, apply to searches under this 
•section. 


14. Procedure to be followed after arrest. 

Any superior officer or member of the Force making an arrest under this 
Act, shall, without unnecessary delay, make over the person so arrested to a 
police officer, or, in the absence of a police officer, take such person or cause 
him to be taken to the nearest police station. 

15. Officers and members of the force to be considered always on duty and 

liable to be employed in any part of the Railways. 

(1) Every superior officer and member of the Force shall, for the purpose of 
ibis Act, be considered to be always on duty, and shall, at any time, be liable 
to be employed in any part of the railways throughout India. 

(2) No superior officer or member of the Force shall engage himself in any 
employment or office other than his duties under this Act. 

16. Responsibilities of members of the Force during suspension. 

A member of the Force shall not by reason of his suspension from office cease 
to be a member of the Force; and he shall, during that period, be subject to the 
-same responsibilities, discipline and penalties to which he would have been 
subject if he were on duty. 


1*7. Penalties for neglect of duty, etc. 

(l) Without prejudice to the provisions contained in section 9, every mem¬ 
ber of the Force who shall be guilty of any violation of duty or wilful breach 




permission, or 
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who, being absent on leave, fails, without reasonable cause, to report himself 
for duty on the expiration of the leave, or who engages himself without autho¬ 
rity in any employment other than his duty as a member of the Force, or who 
shall be guilty of cowardice, shall be liable, on conviction before a Magistrate, 
to imprisonment for a period not exceeding six months. 

(2) Notwithstanding anything contained in the Code of Criminal Procedure, 
1898, an offence punishable under this section shall be cognizable. 

18 . Application of Act XXII of 1922 to members of the Force. 

The Police (Incitement to Disaffection) Act, 1922, shall apply to members of 
the Force as it applies to members of a police force. 

19. Certain Acts not to apply to members of the Force. 

Nothing contained in the Payment of Wages Act, 1936, or the Industrial Dis¬ 
putes Act, 1947, or the Factories Act, 1948, shall apply to members of the Force- 

20 . Protection of Acts of members of the Force. 

(1) In any suit or proceeding against any superior officer or member of the 
Force for any act done by him in the discharge of his duties, it shall be lawful 
for him to plead that such act was done by him under the orders of a compe¬ 
tent authority. 

(2) Any such plea may be proved by the production of the order directing, 
the act, and if it is so proved, the superior officer or member of the Force shall 
thereupon be discharged from any liability in respect of the act so done by 
him, notwithstanding any defect in the jurisdiction of the authority which 
issued such order. 

(3) Notwithstanding anything contained in any other law for the time being 
in force, any legal proceeding, whether civil or criminal, which may lawfully 
be brought against any superior officer or member of the Force for anything, 
done or intended to be done under the powers conferred* by, or in pursuance 
of, any provision of this Act or the rules thereunder shall be commenced 
within three months after the act complained of shall have been committed and 
not otherwise; and notice in writing of such proceeding and of the cause 
thereof shall be given to the person concerned and his superior officer at least 
one month before the commencement of such proceeding. 

21. Power to make rules. 

(1) The Central Government may, by notification in the Official Gazette,, 
make rules 9, for carrying out the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing;, 
powers, such rules may provide for — 

(a) regulating the classes and grades and the pay and remuneration of 
superior officers and members of the Force and their conditions of ser¬ 
vice in the Force; 

(b) regulating the powers and duties of superior officers and members of the 
Force authorised to exercise any functions by or under this Act; 

(c) fixing the period of service for superior officers and members of the - 

Force; 

(d) regulating the punishments and providing for appeals from, or the revi¬ 
sion of, orders of punishment, or the remission of fines or other punish¬ 
ments; 

(e) any other matter which has to be, or may be, prescribed. 

(3) All rules made under this section shall be laid for not less than thirty 
days before both Houses of Parliament as soon as possible after they are made 
and shall be subject to such modifications as Parliament may make during the 
session in which they are so laid or the session immediately following. 

[a] For Railway Protection Force Rules, 1959, See G. S. R. 1051, published in Gaz. of 
Ind., 1959, Extra., Pt. II-Sec. 3 (i), p. 691. 
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THE SCHEDULE 
(See section 7) 


A. B. has been appointed a member of the Railway Protection Force under 
the Railway Protection Force Act, 1957, and is vested with the powers, func¬ 
tions and privileges of a member of the F orce. 


[THE INDIAN] RAILWAYS ACT, 1890 

(Act IX of 1890) 

[The Act printed here is as on 15-9-1961.] 
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PREVIOUS LEGISLATION 
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Railway Servants Act, XXXI of 1807— Repealed by Act IV of 1879. 

State Railways Act, XIII of 1870 — Repealed by Act IV of 1879. 

Railway Act Amending Act, XXV of 1871 — Repealed by Act IV of 1879. 

Indian Railways Act, IV of 1879 — Repealed by the Indian Railways Act, IX of 1890. 
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—Extended by Acts IV of 1941. 
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XII of 1950- 

—Repealed and amended by Acts IX of 1896* 
XI of 1923. 

—Repealed in part by Act I of 1938. 

AND PROVISIONS 

8. Railway Board Act, IV of 1905. 

9. Railway Companies Act, X of 1895. 

10. Railway Companies (Emergency Provi¬ 

sions) Act, LI of 1951. 

11. Railway Protection Force Act, XXIII 

of 1957. 

12. Railways (Local Authorities Taxa¬ 

tion) Act, XXV of 1941. 

13. Railways Stores Unlawful Posses¬ 

sion) Act.. LI of 1955. 

14. Telegraph Act. XIII of 1885, S. 6. 


[THE INDIAN] RAILWAYS ACT, 1890 

(ACT IX OF 1890) a 

[21st March , 1890.] 

An Act to consolidate , amend and add to the law relating to Railways in India . 

WHEREAS it is expedient to consolidate, amend and add to the law relating, 
to railways in India ; It is hereby enacted as follows ;— 

[a] For Statement of Objects and Reasons see Gaz. of Ind., 1888, Pt. V, p. 133; for 
Report of the Select Committee, see , ibid, 1890, Pt. V, p. 23. 

This Act has been declared to be in force by notification under S. 3 (a) of the 
Scheduled Districts Act, 1874 (XIV of 1874), in the following Scheduled Districts, 
namely :— 

Tarai Parganas, Province of Agra, see Gazette of India, 1890, Pt- 1. p. 506; the 
Districts of Hazaribagh, Lohardaga (including at this time the present District of 
Palamau which was separated in 1894) and Manbhum, and Pargana Dhalbhum and the 
Kolhan in the District of Singhbhum, see ibid., p. 859. 

The District of Lohardaga is now called the Ranchi District, see Calcutta Gazette, 
1889, Pt. I, p. 44. 

It has been applied to the Sonthal Parganas by the Sonthal Parganas Settlement 
Regulation 1872 JII of 1872), S. 3, as amended by the Sonthal Parganas Justice and 
Laws Regulation, 1899 (III of 1899). See Pt. II of the Schedule to the last named 
Regulation. 

It has been partially extended to Berar by the Berar Laws Act, 1941 (IV of 1941). 

The Act has been partially extended to the States merged in the State of Madhya 
Pradesh by M. P. Act XII of 1950, S. 3 and Sch. II [3-4-1950J. 

The Railway Board Act, 1905 (IV of 1905), is to be read with, and taken as part of,, 
this Act, see S. 1 (2) of that Act. 

CHAPTER I 


PRELIMINARY 


1. Title, extent and commencement. 

(j) This Act may be called THE INDIAN RAILWAYS ACT, 1890. 
*[(2) It extends to the whole of India b [* * *].] 


Preamble — Note 1 

[1] The Railways Act is a Central Act and 
in a matter of erecting warehouses, the Local 
Legislature has no authority to enact provi¬ 
sions relating to railways which are inconsis¬ 
tent with those of the Central Act. 1941 Cal 
319 (325) [AIR V 28] ; ILR (1941) 1 Cal 345 : 
42 Cri L Tour 855 


[2] In interpreting the provisions of the 
Railways Act the Courts should have strict 
egard to the language of that Act and it is 
langerous to rely on decisions of English 
Dourts given with reference to a similar 
;tatute the language of which is by no means 
dentical. 1949 P C 39 (43) [AIR V 36 C 14]. 
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(3) It shall come into force on the first day of May, 1890. 

[a] Substituted for the former sub-section (%), by the Indian Railways (Amendment) Act. 
1948 (XXI of 1948). S. 2 [3-4-1948], [b] The words “except the State of Hyderabad” 
adoed by A.L.O., 1950 were omitted by the Part B States (Laws) Act, 1951 (III of 1951). 
S. 3 and Sch. [1-4-1951]. 

2m Repeal. Repealed by the Repealing Act , 1938 (I of 1938 ), S. 2 and Sch. 


3m Definitions. 

In this Act, unless there is something repugnant in the subject or context, — 

(1) "tramway” means a tramway constructed under the Indian Tramways 

Act, 1886, or any special Act relating to tramways : 

(2) “ ferry” includes a bridge of boats, pontoons or rafts, a swing-bridge, a 

flying bridge and a temporary bridge, and the approaches to, and 
landing-places of, a ferry. 

(3) “inland water” means any canal, river, lake or navigable water a [* * *]; 

[al The words ‘‘in British India” were omitted by the Indian Railways Act (Adapta-* 
tion) Order, 1948 [11-2-1948], 

(4) “railway” means a railway, or any portion of a railway, for the public 

carriage of passengers, animals or goods, and includes®— 

(a) all land within the fences or other boundary-marks indicating the 

limits of the land appurtenant to a railway ; 

(b) all lines of rails, sidings or branches worked over for the purposes 

of, or in connection with, a railway ; 

(c) all stations, offices, warehouses, wharves, workshops, manufac¬ 

tories, fixed plant and machinery and other works constructed for 
the purposes of, or in connection with, a railway ; and 


SECTION 3 — SYNOPSIS 

1. Clause (4)—“Railway.” 

2. Clause 6l —“Railway administration ” 

3. Clause (7) —“Railway servant.” 

4. Clause (II) —“Traffic.” 

5. Clause (14)—“Terminals.” 

1. Clause (4) — “Railway.” — [1] Staff 
quarters or any building of a residential char¬ 
acter cannot be deemed to be part of a rail¬ 
way, and the fact that the place happens to 
be between two lines makes no difference if the 
lines by the nselves are so quite apart that 
there can be even private lands between the 
lines. 1927 All 640 (640) [AIR V 141 : 50 All 
34 : 28 Cri L Jour 048 * 1914 Mad 196 (197) 
[AIR V 1] : 15 Cri L Jour 225 (DB). 

[2] Navigation company which undertakes 
to carry goods despatched by Railway to 
other places is “Railway.” (T2) 1912 Punj 
L R No. 233, p. 730 (738, 739) : 1912 Punj Re 
No. Ill (DB). 

[See however 1931 Mad 115 (117) [AIR 
V 18]. (Canal Company by general contract 
with the Railway undertaking the work of 
carrying boats on the backwater—Back water 
is not a Railway within the meaning of 
S. 4 (d).)] 

[3] All lands comprised within the Railway 
boundary being included within the defini¬ 
tion of Railway in S. 3 (4), the Provincial 
Government cannot bring those lands within 
a Municipal area by notification. Godowns 
built by licensees on such lands cannot come 
under Municipal area so as to attract the 
application of the Rent Control legislation. 
C49) 15 Cut L T 59 (01). 


[4] Railway employed in clearing city’s 
refuse does not come within the defini¬ 
tion, because the definition contemplates a 
Railway which is employed in the transport 
of goods, animals or passengers on behalf of 
and for the public and which must cater to 

the public. 1955 Cal 307 (308, 309) [AIR V 42 
C 88] (DB). 

2. Clause 6) — “Railway administra¬ 
tion.” — [1] The definition of Railway ad¬ 
ministration is wide enough to include the 
Government administering the Railways. 1957 
* Madh Pra 157 (158) [AIR V 44 C 00]. 

[2] The Manager of the Railway is the ad¬ 
ministration and he is equated to the Govern¬ 
ment under the definition. I960 All 362 (365)' 
[AIR V 47 C 79] : ILR (1959) 2 All 609. 

[3] Section 3 (6) means that the manager of 
a State Railway will represent that railway to- 
the same extent as the company represents a 
railway administered by that company, [t 
would, therefore, follow that, as in suitable- 
cases it would be possible to prosecute a 
railway company, it would also be legal to 
prosecute a manager as representing a i ail way 
administered by the Government. Hence, the 
prosecution ot the manager of the State Rail¬ 
way in a representative capacity for any 
offence under S. 14 of Bengal Licensed Ware¬ 
house and Fire Brigade Act, cannot be said to 
be misconceived by reason merely of the 
form of the complaint. Section 197, Criminal 
P. C. and S. 270, Government of India Act,, 
have no application to such a case. 1941 Cal 
319 ^322; [AIR V 28] : ILR (1941) 1 Cal 345 : 
42 Cri L Jour 855. 

[41 In a case where the railway is adminis¬ 
tered by a Government or State, a suit under 



